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Nazir Hasan ( Applicant) v . Dost Muhammad {Opposite Party)* 

[7th May, 1903.] 

Criminal Procedure Code, section 489 —High Court's powers of revision'—Criminal 
Procedure Code , section 195 —Sanction to prosecute—Sauction granted by a Civil 
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Where motion to prosecute in respect of several oSences under various 

?S 8 u° f ^ * nd J a . n Pe “ al C . ode w ? 9 8*®nted by a Munsif, and his order was 
upheld by the District Judge in revision, it was held that the High Court had 
jurisdiction to interfere in revision under seotion 439 of the Code of Criminal 
•Procedure. In re Chennanagoud (1) dissented from. 


Held also that it is not expedient that a sanction to 
given to a debtor to use against his oreditor. 


prosecute should be 


[Overruled. 28 All. 554 F. B.—3 A. L. J. 394=1 M. L. T* 219=1906 AWN 
' 103=3 Cr. L. J. 40C. : Diss. 4 L. B. R. 138=7 Cr. L. J. 416 • Ref 7 Cr L T 
* 281 ; 11 A. L. J. 313=14 Cr. L. J. 389=20 I. C. 213.] ' 


The facts of this case are as follows:— 

Certain arrears of rent were due by one Makhdum Bakhah, the 
father of the applicant, to Nazir Hasan, who sold his claim to Abdullah, 
the son of Bunta. Abdullah, the son of Bunta, filed a suit for the reco¬ 
very of these arrears and obtained a decree. An application for execution 
of this deoree was made on the 20bh of May 1901 and was signed by a 
person of the name of Abdullah, and an affidavit was also filed by 
Abdullah in which he was identified by Nazir Hasan. Thereafter Dost 
Muhammad, the son of the judgment-debtor, applied in the Court of the 


* Criminal Revision No. 86 of 1903. 
(1) (1902) I. L. R. 26 Mad. 139. 
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Munsif for sanotion to prosecute Nazir Hasan for making a * alse a ** av ^ 
and for other offences arising out of the ^PPl>oation :made.by AMultah. 
The anplicant's case was that the Abdullah who had s.gned the application 
was not the decree-holder but one Abdullah, the son of Khan Muhammad, 
who had [2] fraudulently signed the application for execution as Abdullah, 
the son of Bunta, the decree-holder. The Munsif found that the faots 
were as the applicant alleged; he fonnd also that the real owner of he 
decree under execution was Nazir Hasan, whose servant Abdullah, the 
son of Khan Muhammad, was, and that Nazir Hasan being for some rea¬ 
son or other unable at the time to prooure the services of Abdullah the son 
of Bunta, in obtaining execution, had got his servant, the other Abdullah, 
to sign the anpication in the name of the ostensible decree-holder The 
Munsif accordingly granted sanotion for the prosecution of Nazir Hasan 
and Abdullah, the eon of Khan Muhammad. Both Abdullah and Nazir 
Hasan applied to the District Judge for revocation of the sanction gran¬ 
ted by the Munsif, but their applications were dismissed. Nazir Haaan 
thereupon applied in revision to the High Court. 

Mr. G. Dillon , for the applicant. 

Babu Satya Chandra Mukerji, for the opposite party. 

KNOX and Airman, JJ.— - Thisoase was referred to a bench of two 
Judges both because the question raised in it was one upon whioh there 
was said to be a conflict of authority in this Court, and with reference to 
the recent ruling of the Madras High Court in In re Ghennanagoud (1). 
The very same question was considered by us only recently in Criminal 
Bevisions Nos. 45 and 46 of 1903. After considering the Madras case 
and hearing all that could be said in support of the view taken in it, 
we still adhere to the decision to which we then came, namely, that this 
Court is empowered under seotion 439 of the Code of Criminal Procedure 
to interfere in revision in the case of any proceeding which has in any 
way come to its knowledge, and that a sanotion given or refused under 
seotion 195 of the Code of Criminal Procedure can be revised even when 
given by a Civil Court. As supporting the view whioh we hold that this 
Court has jurisdiction, we would draw attention to the concluding words of 
clause (d) of section 195 of the Code. These words provide that the 
High Court may for good cause shown extend the time for whioh any 
sanotion given under section 195, by whatever authority that sanotion 
may have been granted, shall remain in foroe. 

[3] Coming now to the merits of the case. The sanction.with which 
we are asked to interfere is a sanction givon for the prosecution of Nazir 
Hasan for abetment of offences punishable under sections 193, 210 -and 
471 of the Indian Penal Code. As regards the abetment of offences under 
Ejection 210 of the Indian Penal Code, it is sufficient to say that the facts 
stated by the learned MunBif who gave sanotion do not show that any 
offence under section 210 was committed, still less an abe u ment of any 
such offence. As regards abetment of the offence of forgery, we do not 

see how in anyway the prosecution can establish an offence under 

section 471. The signature which is said to be forged 10 * he ™ rd 
“Abdullah “ and the theory of the prosecution is that that signature was 
never made by the person by whom it purports to have been made. Now 
that person has been examined, and he has declared that the signature 
question is his si gnature, and was made by him. We do not th ink 

" (l) (1902) l. L. R. 26 Mad. 139. 


2 
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£? p t ; j r “ * r&m Wars 
s£ ss »=-. 

by the then Mann! under section 476 of the Code.of Criminal Procedure CRIMIN ^. 

It on ifh? ° n -A \ V ?u\° l the leSrn0d “»“' «• * right and proper ~ 

committed Tj hat 5 ° ° 13e 1 rice against P ubli ° i>«tioe had been 
rSlflf! r 8 °“ 8 roa8 ° n bls successor in office dropped the pro- 

namelv Dot M f 10n has given sanction to a private person, 

namely, Dost Muhammad, to prosecute the applicant. On the Munsif's 

fT ln8 D J ° 8t Muhammad ‘s indebted to Nazir HaBan. We have 
ireonf who a e*th k ' nd ^ th ° handS ° f i^sment-dehto™ to use agafnst 

Sal intention T ?™'* ° ad the ° 0urfc below adhered to its 

original intention, and ordered the prosecution of Nazir Hasan for an 

8e t° n 193. read with section 109, we should probably not 

nublio iustf ? Vo 6 ‘I i Bl WS d0 D0t 006 that ifc ia ^ the interest of 

Sahirannnr ?? T? the 0rder of BaQcbio11 given by the Munsif of 

Saharanpur to Dost Muhammad, and we accordingly revoke that sanction. 
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[4] APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 


Karimdad Khan (Plaintiff) v. Mustaqim Khan and others 

l Defendants )* 

[13th May, 1903.] 


Act No. XIV of 1859 (Limitation), section 1 (12)- 
tation Act) Schedule II, Articles 135 and 144 
contract—Adverse possession. 


■Act No. IX of 1871, (Indian Limi - 
"limitation—Mortgage—Novation of 


whloh purported to be a usufruotuary mortgage wag executed on 
the Hth o f May 1861, the ostensible consideration being a sum of Rs 4 800 

but, m faot, only Rs. 2,270 out ot the nominal consideration wore paid ’ Tho 
mortgagees on the other hand did not get possession oi the who of 
property ooveced by the mortgage, but only of a portion of it. Oa tha nth of 
A-pril, 1862, another deed was executed between the parties bv whinh th 
mortgageea surrendered to the mortgagor a portion of the mortgaged property 8 
At the same time the mortgagor entered into a covenant, the effect of which 
was to alter the transaction into a mortgage by conditional sale. In 1882 the 
mortgagees attempted to get possession of the remaining portion of the mort¬ 
gaged property, but their suit was dismissed as barred by limitation. In 1900 

th 5°« k ® R8fle9 sued for Joreolo8UC0 of fc b0 whole of the property comprised in 
*1 mortgage-deed as modified by the agreement of the 4th April 1862. 
^”7*'hat the suit was barred by limitation whether it was article 135 or 
U4 of Act No. IX of 1871 or section 1 (12) of Act XIV of 1859 which 
prescribed the rule of limitation applicable. Murlidhar v. Kanchan Singh ( 1 ), 
JJenonath Qangoolp v. Nursing Proshad Dass (2), Ram Chunder Ohosaul v. 

* \ ?$} onm ohiney Dabee (3) referred to. Buldeen v. Golab Koonwer (4) distin- 

gu Isold. 

_ * * it8 Mw«»l No. 49 of 1901 from a deorea of Babu Aohal Behari, Additional 

bubordma e Judge of Moradabad, dated tho 18th of December 1900. 

ml 11 All. 144 - (3) (1878) I. Jj. R. 4 Cal. 283. 

w B - 87 - (4) ( 1867 > N-W. p - H - C - R ep* 1867, 

F. B. 102. 
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ig o 3 The facts of this case are as follows :— 

Mat. 13. On the 14th of May 1861, Musammat Fajjo, the predecessor in title 
AcoprT att? of the defendants-respondents, executed a mortgage in favour of the 
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Oivid. predecessors in title of the plaintiff-appellant whereby she mortgaged 

- lj- sihams of certain property as security for an advance of Rs. 4,800 

2 n<t k*w ^e mortgage purported to be a usufructuary one. On the 11th of 
17 ‘ 5 * April 1862 another deed was executed between the parties to the pre¬ 
vious deed whereby the mortgagees surrendered to the mortgagor a 
portion of the mortgaged property. At the same time the mortgagor 
entered into a covenant, the effect of which, according to [9] the 
oase set up by the plaintiff, was to alter the transaction into a mort¬ 
gage by way of conditional sale. Although the deed of ttje 14th of May 

1861, recited that the mortgagor bad received the whole of the mortgage 
money, and had put the mortgagees in possession of the whole of the 
mortgaged property, in fact, out of the Rs. 4,800 which the mortgagees 
agreed to advance, they paid to the mortgagor less than half, namely, 
Rs. 2,270. Neither did the mortgagees get possession of the whole of the 
mortgaged property, but only of a portion thereof, of whioh they remained, 
and are still, in possession. In 1882 the plaintiff made an attempt to 
get possession of the reBt of the mortgaged property by a suit in Court, 
but his suit was dismissed as barred by twelve years’ limitation, and 
this decision was on appeal affirmed by the High Court. On the lObh 
of September 1900, the plaintiff instituted the suit out of whioh this 
appeal has arisen praying for a decree for Rs. 31,785 on the basis of the 
mortgage-deed of the 14th of May 1861, as modified by the agreement of 
the 11th of April 1862, or in default for a deoree for foreclosure of the 
whole of the mortgaged property. 

The Court of first instance (Subordinate Judge of Moradabad) dis¬ 
missed the suit, holding on a construction of the deed of the 11th of April 

1862, that it was merely an agreement to sell and gave the plaintiff no 
right to sue for foreclosure. 

Against this deoree the plaintiff appealed to the High Court. 

Mr. Karamat Husain and Maulvi Ghulam Mujtaba for the appel¬ 


lant. 


Mr. Abdul Majid and Pandit SundarLal, for the respondents. 


Knox and Airman, JJ.—On the 14th of May 1861, Musammat 
Fajjo, the predecessor in title of the defendants respondents executed 
a mortgage in favour of the predecessors in title of the plaintiff appellant 
whereby she mortgaged 1& sihams of certain property as security for an 
advance of Rs. 4,800. The mortgage purports to be a usufructuary one. 
On the 11th of April 1862, another deed was executed between the 
parties to the previous deed whereby the mortgagees surrendered to the 
mortgagor a portion of the mortgaged property. At the same [ 6 ] time 
the mortgagor entered into a covenant, the effect of whioh, according to 
the oase set up for the plaintiff, was to alter the transaction into a mort¬ 
gage by way of conditional sale. Although the deed recites that the 
mortgagor had received the whole of the mortgage money, and put the 
mortgagees in possession of the whole of the mortgaged property, it is 
proved and admitted that out of Rs. 4,800 whioh the mortgagees agreed 
to advance, they paid to the mortgagor less than half of this amount 
namely, Rs. 2,270. It further appears that the mortgagees did not, as 
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recitied in the mortgage-deed, gob possession over the whole of the morb- « on <, 

fnf ^ °TnT & portion theraof - o{ which they remained, Mav is 

noRUBMinn ln pos8 ® B81on - Tbo Plaintiff made an attempt, in 1882, to Ret - 

possession of the rest of the mortgaged property by a suit in Court ; but AppEL nATK 

tea 8 r-s U LTV S 1 r ‘? 8 10tl1 ° f Fob ™^. 1883, as barred by 12 CIVIL ’ 

Court Ti ,"’ u h ' 8 d60lfl ' 0n was on an aPPsal affirmed by this 
whnW?p 0Pl f haa brought this suit for foreclosure of the 

hv h th 1 th0 Pr °r r > ;, C 0 , fr ’ 90 l n the or ' slna ' mortgage-deed as modi 6 ed 
by the agreement ot the 11th of April, 1862. 

Ra a T „ h 7 e n a “ oun ^ advaDced b y tha Plaintiff’s predecessor in title was 

haianl Of m bavlu S Eb. 3,932, and claims to recover a 

balanoe of Rs. 31,78o by enforcement of the conditional sale over the 

whole of the property. In answer to the plaintiff’s suit the defendants 

put forward a large number of pleas. One of the pleas was that the 

transaction of the 11th of April, lo62, was not a mortgage by conditional 

sale, but merely a contract to soli, and that the plaintiff ought to have 

appears that in the 

previous suit; between the parties to this agreement Nawab Rasul Khan, 
who was a mortgagee under the same deed along with the plaintiff’s pre¬ 
decessor in title, brought a suit on the deed of 1662, treating it as a con¬ 
tract of Bale, and suing for specific performance. Musammat Fajjo the 
predecesBor in title of the defendants, mot that suit by pleading that the 
agreement of 1862 was a mortgage by conditional sale. This plea was sus¬ 
tained by the Subordinate Judge who hold that the deed of 1862 was a mort- 
gage by conditional sale. His decision was appealed to this Court, aud 
L7J on the 27th of February 1868, a Bench of this Court, consisting of 
Morgan, Chief Justice, and Ross, J. f adhered to the Subordinate Judge’s 

. din J’ on ,, a consideration of tbo terms of the document of 
loo 2 , that its effect was to convert the original security into a condi¬ 
tional Bale, which however, still retained the character of a mortgage 
security. They went on to say:—“ It must therefore be held to bo 
subject to all the incidents of a mortgage by conditional sale.” We en- 

tireiy agree with this interpretation of the deed. We are surprised to 
tind that the Additional Subordinate Judge not only allowed Fajjo’e re¬ 
presentatives to reBile from the position taken up by her, but, ignoring 
the interpretation put by this court on the deed, although he had the 
judgment of this Court before him, put upon it an interpretation of his 
own, holding it to be merely a contract to sell. On this ground, and on 
this ground alone, ho dismissed the suit. We consider the action of the 
bubordinwe Judge unbecoming and indicative of a want of respect to 
the judgn^nts of the Court to whioh he iB subordinate. 

it this decree the plaintiff comes here in appeal, contending 
ransaebion. was a mortgage by conditional sale. As stated 
re of opinion that this contention is sound. The learned 
the respondents, however, supports the deoree of the lower 
rious pleas, two of which, we think, it will be sufficient to 
e first is, that the plaintiff is nob entitled to enforce a claim 
re over the whole of the property when he was never paid 
»f the consideration money, the payment of which was a part 
nal contract. In spite of our giving time to the counsel on 
to ascertain whether precedents bearing upon this plea oould 
no such precedent was forthcoming, and we know of none, 
counsel went on to maintain that the transaction between 
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1903 fobs parties in oonsequence of whioh the appellant is found in possession 
MA-V13. of a portion only of the property pointed to a novation of the original 

- contract between the parties. Taking into consideration the term of 

Appellate yearg oyer whioh fehi0 chaDge iu the conditions of the original contract 

_ L * has lasted, we are of opinion that this contention is well-founded, and 
26 A. 3- we find accordingly. The strong probability is that upon [8] its being 
1903 A. W. found that the mortgagees were unable to advance the whole of the con- 
N * l75 ' sideration money agreed upon, the parties agreed to substitute the present 
condition of circumstances, whereby the appellant is in ipossession of a 
part only of the property originally agreed upon as the mortgaged pro¬ 
perty, and a part which appears to bear such a proportion to the whole 
as the money advanced bears to what was to have been the consideration 
money. As we find there was a novation of contract, this is sufficient 
ground for supporting the decree of the Court below dismissing the plain¬ 
tiffs suit. 

But there remains another contention put forward by the respon¬ 
dents, which is equally fatal to the plaintiff s suit. ^ From the very 
first the respondents had contended that the suit was barred by 
limitation. The law of limitation which the learned counsel would apply 
is that contained in Aot No. XIV of 1859, section 1, clause 12, or, look¬ 
ing to the time when the period allowed by that Act expired, the 
provisions of either article 144 or article 135 of Act No. IX of 1871. It 
is true that when this suit was filed, namely, on the 10th of September, 
1900, the Limitation Aot in force was Act No. XV of 1877, which by 
artiole 147 of its second schedule allows a period of 60 years for a suit 
by a mortgagee for foreclosure, the time from whioh the period begins 
to run being the date when the money secured by the mortgage becomes 
due. But if the period of limitation for suits like the present under the 
previous law had expired before Aot No. XV of 1877 came into force, it is 
clear that the plaintiff oan derive no benefit from the new provision of 
law by which a period of 60 years is allowed. The provisions of section 
2 of the present Act are clear on this point. Aot No. XIV of 1*159, con¬ 
tained no express provision for a suit for foreclosure ; bub this Court and 
the Calcutta High Court have applied to such suits clause 12 in seotion 
1, which allows a period of 12 years from the time the cause of action 
arose. Vide the cases of Murlidhar v. Kanchan Singh (1), Denonatk 
Qangooly v. Nursing Proshad Dass (2) and Ram Chunder Qhosaul 
v. Juggutmonmohiney Dahee (3). Nor is there to be [9] found in 
Aot No. IX of 1871, any express provision for a suit like the 
present. The only articles applicable to such suits in Courts nob 
established by the Royal Charter, are articles 135 and 144. The first of 
bbeBe deals with a suit by a mortgagee for possession of immoveable pro¬ 
perty when the plaintiff has become entitled by reason of any forfeiture 
or breaoh of condition. In the case of article 135 the time from which 
limitation begins to run is the date when the mortgagee is first entitled 
to possession, and the terminus a quo in artiole 144 is the time when 
forfeiture was incurred or the condition broken. The period of limita¬ 
tion both in article 135 and artiole 144 is 12 yearB. 

In the judgment last oited, Markby, J„ says “ Moreover even 
under the Act of 1871, I do nob at present see how the plaintiff can get 
more than 12 years from the date when the debt beoame due to bring 


(1) (1888) I. L. R. 11 All. 144. 

(2) (1874) 14 B. L. R. 87. 


(3) (1878) 1. L R. AOal. »3. 
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hia suit for foreclosure. With this expression of opinion we entirely 
agree. We are of opinion therefore that before Act No. XV of 1877 
became law the plaintiff s right to claim foreclosure was dead, and was 
not revived by the enactment of the present Limitation Act. The learned 
oounsel for the appellant strenuously argued that wo ought not to follow 
the deoision in I. L. R. 11 All. 144, inasmuch as according to his 
contention, that decision is at variauoe with a Full Benoh Judgment of 
this Court, namely, Bnldcen v. Golab Koomoer (1). Bub we do nob think 
that the Full Benoh deoisiou was overlooked by the loarned Judges who 
decided the case in 11 Allahabad, 144, inasmuch as it was relied on in 
the deoision of the lower Court. Moreover, the faots of the present 
oase are not on all fours with those of the case the Full Bench had 
under consideration, while thov aro on all fours with the case in 11 
Allahabad, 144. In the order of remand which was passed in the Full 
Benoh case the learned Judges carefully invited the attention of the 
Court below to the question whether the mortgagors had repudiated the 
mortgagee’s rights and had held adversely to them and without recogni¬ 
tion of their title for 12 years. In the present case we find that the 
mortgagors did, as regards the greater portion of the property covered by 
the [10] mortgage repudiate the mortgagee’s title, and they have held, 
adversely to them for about 30 years : Both on the ground, therefore 
that the oontraot upon which the plaintiff comes into Court had been 
departed from by mutual agreement, and a new contract substituted, and 
also on the ground that the plaintiff’s suit is barred by limitation, we 
hold that the appeal fails. On the grounds sob forth above wo dismiss 
the appeal with costs. In arriving at this decision we have this satis¬ 
faction, that it defeats an exorbitant claim and is in aoocord with the 
equity of the case. 

•- Appeal dismissed. 


26 A. 10 (=1903 A. W. N. 162). 

APPELLATE CIVIL. 

Before Sir John Stanley c Knight , Chief Justice, and Mr. Justice Burkitt. 


Lachman Singh and another ( Plaintiffs) v. Ram Lagan Singh 

AND OTHERS ( Defendants ).* 

[20bh May, 1903.] 

Pre-emption—Wajib-ul-arz—Construction of document—Letters Patent, sections 10 
and 27— Difference of opinion between members of bench hearing an appeal from a 
single Judge of the Court—Civil Procedure Code , section 575. 

Where the words of the pre-emptive olause of a wajib-ul-arz ran in the 

form :_“ If any co-sharer desires to sell or mortgage, &o., let him sell first to 

so and so, and then to so and so.* 1 It was held by Stanley, C. J., that the 
use of the imperative mood did not indicate a fresh contraot between the 
oo-Bharers, but was consistent with the olauso being a reoord of pre-existing 
ouitom. Where there is nothing to show dearly that such a olause ombodiea 
a new contraot as to pre-emption, the rule of construction is that it is a 
reoord of a custom. Majidatt Bibi V. Eayatan (2) and Ali Nasir Khan v. 
ManiJc Chand (3) followed. 

Per BURKITT, J. Contra.— The language of the wajib-ul-arz indioatea that 
what is recorded is a new contraot betwoen the oo-sharers. 

* Appeal No. 85 of 1902 under section 10 of the Letters Patent. 

(1) (1867) N. W- P. H. C. Rep. 1867, (2) (1896) Weekly Notes, 1897, p. 3. 

P. B. 102. (3) (1902) I. L. R. 25 All. 90. 


1903 

may is. 

Appellate 

CIVIL. 


26 A. 4= 
1903 A. W. 
N. 175. 


7 



1903 

May 20 . 

Appellate 

Civil. 


26 A. 10 = 
1903 A. W. 
N. 162. 


26 All. 14 INDIAN HIGH COURT REPORTS [?Ol. 

Held also that where au appeal under section 10 of the Letters Patent is 
heard by a Benoh consisting of two Judges, and such Judges are divided in 
opinion as to the decision to be given on suoh appeal, the appeal will be 
decided aooording to the opinion of the senior Judge ; that is, section 575 of 
the Code of Civil Procedure does not. in respect of appeals under section i0 of 
the Letters Patent, override section 27 of the Letters Patent. 

[(1) Letters Patent Ss. 10 and 27. Fol. 20 Mad. 1.: Ref. 60 I. C. 822=40 M. L. J. 
519=25 C. W. N. 605=33 C. L. J. 488=19 A. L. J. 409=23 Bom. L. R. G23. 

(2) Pre-emption. 50 I. C. 715=21 Bom. L. R 157= 43 Bom. 433, 492 ] 

The suit out of which this appeal arose was brought by the 
plaintiffs to enforce a right of pre-emption, or rather pre-mortgage, 
based upon a custom recorded in the village wajib-ul-arz. The Court 
of firBt instance (Munsif of Deoria) found the [11] custom set 
up by the plaintiffs proved and passed a deoree in their favour. On 
appeal the lower appellate Court (Additional Subordinate Judge of 
Gorakhpur) held that the two old wajib ul-arzes produced by the 
plaintiffs did not support their case, but indicated a contract rather than 
a custom of pre-emption ; and the wajib-ul-arz of the current settlement 
was not produced by the plaintiffs. In the absence of any reliable evidence 
outeido these wajib-ul-arzes, the lower appellate Court reversed the deoree 
of the Munsif and dismissed the suit. The plaintiffs appealed to the High 
Court. There they rested their ease on the wajib-ul-arz of the former 
settlement, contending that no wajib-ul-arz was in fact prepared at the 
recent settlement, and its absenoe could not be construed against them. 
The appeal came on for hearing before Banerji, J., who held that the 
wajib-ul-arz relied upon by the appellants indicated a oontraot and nob a 
custom, and, there being no other evidence of custom, accordingly dis¬ 
missed the appeal. Against this judgment the plaintiffs preferred an 
appeal under section 10 of the Letters Patent of the Court. 

Munshi Haribans Sahai, for the appellants. 

Munahi Gobind Prasad (for whom Mr. M. L. Agariuala), for the res¬ 
pondents. 

Stanley, C. J.—This case appears to me to bo governed by the 
decision of a Full Bench of this Court in the case of Majidan Bibi v. 
Sheikh Bayatan (1). That oase came before a benoh consisting of Edge, 
C. J., and Banerji and Aikman, JJ. In it the principle upon which ques¬ 
tions arising upon a wajib-ul-arz as to the existence of a right of a pre¬ 
emption should be determined by custom or contraot was laid down in 
these terms, at page 4 of the report “ If the wajib-ul-arz clearly Bhowed 
that the clause as to pre-emption embodied a new contract as to pre¬ 
emption entered into by the co-sharers at the time when the wajib-ul-arz 
was made, it would have been necessary for the plaintiff to prove that he 
or Borne one through whom he claimed was an assenting party to the con¬ 
traot. On the other hand, if the wajib-ul-arz did nob itself show, or if it 
was nob otherwise proved, that the pre-emption clause was merely the 
embodiment [12] of a new contract as to pre-emption, the reasonable and 
proper construction of such a dooument would be that the pre-emption 
clause was merely the reoital of a pre-emptive custom in force in the 
village; and in such a oase it would be for the defendant in a suit for 
pre-emption to prove by dear evidence that no suoh custom had existed 
in the village, and than the vendor and the plaintiff had not agreed to be 
bound by that reoital.” In the wajib-ul-arz before us, which was tendered 

(1) (1896) Weekly Notes, 1897, p. 3. 
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in evidence In proof oi the existence of the right by custom, there i0 
nothing from which I can gather that the wajib-ul-arz embodied a new con¬ 
tract between the oo-sbarere as to pre-emption. The heading of 8eotion 14 
whioh deals with pre-emption is as follows “ Mention of right,*'and 

then follow the words whioh state the right of pre-emption. If any oo- 

sharer desses to sell or mortgage, &o., “ let him ” sell first to so and so, 

iX* en t0 8Q * and 90, fche im P erafciv0 ™o°d being used. It is suggested 
that the use of the imperative mood indicates that the oreation of the 

right was by contraot, and that the record is not a record of a right 
existing by custom. I am unable to take that view of the language. It 
appears to me that the words fitly reoord a right existing by custom. 
The bodies of customs whioh largely go to make up Indian law are very 
frequently expressed by the ancient law-givers in tho imperative mood. 
The rule whioh was laid down by a Full Benoh in the oase of Majidan 
Bibi v. Sheikh Hayatan was accepted by another Full Benoh of this 
Court consisting of my brothers Knox and Blair and myself in the oase of 
Alt Nasir Khan v. Manik Ghand (1), and ought, in my opinion, to prevail 
in this appeal. The wajib-ul-arz does not, in my opinion, anywhere show, 
and it has not been otherwise proved, that the pre-emption olause was 
merely the embodiment of a new contract as to pre-emption, and there¬ 
fore the construction put upon it by the Court of first instance was the 
oorreot construction and ought to have been accepted. It appears to me 
highly inexpedient to fritter away a rule of construction laid down by a 
Full Benoh by drawing nice distinctions in the language used. I am unable 
in this case to regard the use of the imperative mood in the recording of 
[13] the right as sufficient to justify me in holding that the olause em¬ 
bodied a new contract as to pre-emption. I would therefore allow the 
appeal, set aside the deoree of this Court and also the deoree of the first 
appellate Court, and, inasmuch as there are several issues whioh have not 
been tried by the lower appellate Court, remand the case to that Court, 
under the provisions of section 662 of the Code of Civil Procedure, for 
the determination of those issues. The oosts in this Court should abide 
the event. 

BURKITT, J.— I regret I am unable to concur in the judgment whioh 
has been delivered by the learned Chief Justice on the question raised in 
thiB appeal. In my opinion the decision of my brother Banerji under 
appeal is correct. I concur with him in holding that the language used 
in the wajib-ul-arz does not indicate a custom, but, on the contrary, 
strongly indicates an agreement or contract between the parties thence¬ 
forth to adopt a pre-emption rule. In this view of the oase it seems to 
me that this appeal is not governed by the cases oited by the learned 
Chief Justice. Holding, therefore, that the wajib-ul-arz in this oase in¬ 
dicates a contract between the co-sharers of the village, I would confirm 
the deoree below and dismiss this appeal. 

[After the judgments in this oase had been delivered the contention 
was raised on behalf of the respondents that they were entitled to have 
the appeal dismissed under section 575 of the Code of Civil Procedure, 
as one of the Judges agreed with the learned Judge of this Court from 
whose decision the appeal lay.] 

By the COURT. —As this is an appeal under section 10 of the 
Letters Patent, it is governed by the provisions of section 27 of the 

~ (1) (1902) I. L. R. 26 All. 90. 
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Letters Patent, whiob provide that when two Judges hearing an appeal 
are equally divided, the opinion of the Senior Judge should prevail. It 
has been contended before us that the case is governed by section 575 of 
the Code ; that in this oase that section has superseded the section of 
the Letters Patent to which we have referred. We are of opinion that 
there is no substance in this contention. The two cases to which we 
have been referred, so far from supporting the contention of the [14] 
learned counsel for the respondents, go to show that in this case 8eo- 
tion 575 of the Code of Civil Procedure is not applicable. The order of the 
Court, therefore, is that the appeal be allowed, the decree of this Court, 
and also the decree of the first appellate Court, be set aside, and the case 
remanded to the lower appellate Court under the provisions of 
section 562 of the Code of Civil Procedure for the determination of the 
issues which have as yet not been deoided. The costs of this appeal will 
abide the event. 

Appeal decreed and cause remanded. 


26 A. 14 (=1933 A. W. N. 177). 
APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Benerji. 


Bhagwan Das (Plaintiff) v. Bhawani and another (Defendants).* 

[21st May, 1903.] 

Act No. IV of 1882 ( Transfer of Property Act), sections 96 and 97—OmJ Procedure 
Code, section 295 -Mortgage -Suit for sale of entire property by holder of usufruc¬ 
tuary and simple mortgages over the same property. 

A mortgagee held several simple mortgages over properties A .and B, 
also a usufruotuary mortgage of prior data over property B. Held that tne 
mortgagee was not entitled to bring to sale the property covered by his 
simple mortgages, subjeot to the usufructuary mortgage held by him, nor 
oould he bring to sale the whole property for the aggregate amount of his 
mortgages, simple and usufructuary. 

miss. 30 Mad. 408=17 M. L. J. 403=2 M. L. T. 346 : Dist. 4 A. h. J. 765= 
^ 1907 A. W. N. 286 : Ref. 14C. W. N. 1053 ; 2 Pat. L.J. 118; 50. I. 0. 40.] 

The facts of this oase are as follows : 

One Tara Singh owned certain property which was entered in the 
khewab as No. 8, and also other property described in the khewat as 
No. 4. On the 9bh of November 1885 he made a usufructuary mort¬ 
gage of the first-mentioned property to one Bhagwan Das, and bu flequ- 

ently five simple mortgages including both pr°P ertle ® t0 f e . a 

gagee. Prior to all these mortgages Tara Singh had . 

mortgage of the same property in favour of Ganga Ram an Narain 
obtained a decree upon that mortgage and assigned t e oeo 
Prasad. The suit out of which this appeal arose was broughUor 

sale upon the five simple mortgages mentioned ab • 
tiff alleged that he was the mortgagee in po 00000 '° h P 

party entered in khewat as No. 8, and was not entitled to bnng L »J 
that property to sale subject to his prior usufruotuary_mortgage. 
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|fa therefore asked the Court to sell the whole of the property compri¬ 
sed in the simple mortgages free from his demand under the usufruc¬ 
tuary mortgage, and to grant him out of the sale proceeds the amount 
doe upon the usufructuary mortgage. He also offered to redeem the 
prior mortgage the rights under which had been acquired by Narain 
Prasad by bis purchase from Ganga Ram and others. The relief whioh 
fl® plaintiff sought in bis plaint was that the mortgagor Bhould be order¬ 
ed to pay not only the amount due upon the five simple mortgages but 
alBO the amount of the usufructuary mortgage, and that in the event of 
his failing to do so the whole of the mortgaged property should be sold 
for the realization of the Baid amounts, and also of the amount whioh the 
plaintiff might have to pay to Narain Prasad. 

-"4 The Court of first instance (Subordinate Judge of Aligarh) granted 
the plaintiff a deoree, being of opinion that under seotion 295 of the 
Code of Civil Procedure, the plaintiff was entitled to waive his rights 
under the usufructuary mortgage, to cause the property to be sold free 
from that mortgage, and to participate in the proceeds of the sale both 
in reBpeot of his simple mortgages and of his usufructuary mortgage. 

On appeal the lower appellate Court (District Judge of Aligarb) 
varied the deoree of the Court of first instance and dismissed so muoh of 
the claim as sought to realize the amount of the usufruotuary mortgage 
and prayed for the sale of the property comprised in that mortgage for 
the realization of that amount as well as of the amount due upon the 
simple mortgages. The plaintiff thereupon appealed to the High Court. 

Pandit Sundar Lai and Pandit Moti Lai Nehru for the appellant. 
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Baba Jogindro Nath Chowdhri and Babu Satya Chandra Mukerji 
for the respondents. 

BLA1B and BaNERJI, JJ.—The facts whioh gave rise to the suit out 
of whioh this appeal has arisen, are these :—One Tara Singh owned cer¬ 
tain property whioh was entered in the khewat as No. 8, as also certain 
other property which was reoorded as No. 4 in the khewat. He made 
a usufructuary mortgage of the [16] property first mentioned in favour 
of the plaintiff on the 9th of November, 1885. Subsequently he made 
five simple mortgages of the same property, and also of the property en¬ 
tered in the khewat as No. 4, in the plaintiff’s favour. Prior to all these 
mortgages he had in 1880 made a mortgage, of the same property in 
favour of Ganga Ram and others, who obtained a deoree upon that mort¬ 
gage and assigned the decree to the second defendant Narain Prasad. 
The present Bait was brought for sale upon the five simple mortgages 
made in the plaintiff’s favour. He alleged in hiB plaint that he was the 
mortgagee in possession of the property entered in the khewat as No. 8, 
and was not entitled to bring that property to Bale subjeot to the said prior 
usufruotuary mortgage. He, therefore, asked the Court to sell the whole 
of the property comprised in the simple mortgages free from his demand 
under the usufructuary mortgage, and to grant him out of the sale pro¬ 
ceeds the amount due upon his usufructuary mortgage. He also offered 
to redeem the prior mortgage acquired by the seoond defendant Narain 
Prasad Junder bis purchase from Ganga Ram and others. The relief 
whioh the plaintiff sought in his plaint was that the mortgagor should 
be ordered to pay not only the amount due upon the five simple mort¬ 
gages hut also the amount of the usufructuary mortgage, and that in the 
event of his failing to do so the whole of the mortgaged property should 
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be sold for the realization of the said amounts, and also of the amount 
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The Court of first inabanoe granted a decree to the plaintiff, being 
of opinion that under section 295 of the Code of Civil Procedure the 
plaintiff was entitled to waive his rights under his usufructuary mort¬ 
gage, to oause the property to be sold free from that mortgage, and to 
participate in the proceeds of the sale, both in respect of his simple 
mortgages and his usufructuary mortgage. The lower appellate Court 
has varied this decree of the Court of first instance and dismissed so 
much of the claim as seeks to realise the amount of the prior usufruc¬ 
tuary mortgage and prays for the sale of the property comprised in that 
mortgage for the realization of that amount as well as of the amount due 
upon the simple mortgages. 


[17] The plaintiff has preferred this appeal, and the first conten¬ 
tion raised on his behalf is that the appeal to the lower appellate Court 
was not presented within the period prescribed by law. The basis for 
this contention is that the vakalatnama, by virtue of which the appeal 
was lodged in the lower appellate Court, did not bear the mark of 
Musammat Bhawani, respondent. This contention, which was con¬ 
sidered by the lower appellate Court, has, we think, been sufficiently 
disposed of by tbe finding of that Court that the lady had, as a matter 
of fact, appointed the pleader to file the appeal on her behalf. The 
next contention raised is that the plaintiff was competent to sue for the 
sale of the property comprised in the usufructuary mortgage free from 
that mortgage, and that the Court below was wrong in dismissing the 
suit in respect of the property to which that mortgage relates. This 
contention also is, in our opinion, untenable. It is manifest that the 
usufructuary mortgage in favour of the plaintiff conferred upon him 
tbe right only to remain in possession of the mortgaged property, and 
gave him no power to sell the mortgaged property in the event of the 
amount of the mortgage not being paid within the time specified. The 
plaintiff is not, therefore, entitled, having regard to the provisions of 
section 67 of Aot No. IV of 1882, to sue for the sale of the property, the 
subject of the usufruotuary mortgage, for the reoovery of the amount of 
that mortgage. According to the ruling of the Full Bench in Mata Din 
Kasodhan v. Kazim Hussain , (1) mortgaged property cannot be sold 
subject to a prior mortgage. Therefore the plaintiff is not entitled to 
sell under his simple mortgages the property comprised therein subjeot 
to bis prior usufruotuary mortgage. The learned vakil for the appellant 
contends that under section 96 of the Transfer of Property Act the plain¬ 
tiff was entitled to ask the Court to sell the property free from the prior 
usufruotuary mortgage. In our opinion that section cannot apply to a case 
of this kind. It relates to a sale free from a prior mortgage where under 
the terms of that mortgage the mortgagee would be entitled to bring 6 
mortgaged property to sale and to participate in the proceeds of the sa e. 
This is clear from the provisions of section [18] 97. A usufruotuary 
mortgagee under a mortgage deed which does not confer upon him a 
right to sell is not entitled to sue for the sale of the mortgaged property, 
and therefore he can in no event share in the proceeds of the sale o e 
property to which his mortgage relates. Consequently he cannot as 6 


(1) (1891) I. B. R. 13 All. 432. 
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Court under eeotion 96 to sell the property free from such mortgage. It 
U urged on behalf of the plaintiff that as a puiBne mortgagee may 
redeem a prior mortgage, and on doing bo add the amount of that mort¬ 
gage to the amount of the subsequent mortgage, and sell the property 
comprised m both mortgages for the realization of the aggregate amount, 
the plaintiff aa puisne mortgagee may do the same. This would have been 
a valid contention had the prior mortgage not been a usufructuary 
mortgage in favour of the plaintiff himself. As the plaintiff has no right 
to Bell under his usufructuary mortgage, he would be circumventing the 
• ^ ^ woro allowed to add the amount of the prior mortgage 
to that of the aubseQuent mortgage and Bell the mortgaged pro- 
perty for the amounts of both the mortgages. This he oannot be 
allowed to do. On this point we have an unreported ruling of a 
Bench of this Court in S. A. No. 1237 of 1200 deoided on the 4th 
of August 1902. The Court below was, in our judgment, right in 
refusing to allow the plaintiff to add the amount of his prior usufruc¬ 
tuary mortgage to the amounts due upon his simple mortgages, and to 
order the sale of the property comprised in the first mortgage for the 
recovery of the amount either of the usufruotuary mortgage or of the 
subsequent simple mortgages. Had the plaintiff abandoned his rights 
under his usufruotuary mortgage, and the property to which the simple 
mortgages relate had thus been relieved of all liability under the prior 
usufruotuary mortgage, the oase might have been different. But the 
plaintiff does not wish to abandon his rights under his prior usufruc¬ 
tuary mortgage. The learned vakil for the appellant referred to the 
Full Bench ruling in Sundar Singh v. Bhola (1). That was a case in 
which there were two simple mortgages upon the same property in 
favour of the same person, and it was held that there was no bar to a 
separate suit for sale being brought upon either [19] of the two mort¬ 
gages. That is not the case here. We have before ub a usufructuary mort¬ 
gage which does not give the mortgagee a right to sell. So long 
aB that mortgage exists, the property included in the subsequent 
mortgages, which is also comprised in the prior mortgage, cannot be 
sold subject to that mortgage. It might be sold free from that 
mortgage if the mortgage had been abandoned. But it cannot be sold, 
as we have already said, for the realization of the amount of the prior 
mortgage or subjeot to that mortgage. Consequently it cannot be sold, 
as has been rightly held by the Court below, for the reoovery of the 
amount of the subsequent mortgages also. We think there is no force 
in this appeal, and accordingly dismiss it with costs. 

Appeal dismissed. 


(1) (1898) I. Ei. B. 20 All. 822. 



1908 
May 21. 

Appellate 

Civil. 

26 A. 14= 
1903 A. W. 
N. 177. 


13 


1903 
MAY 22. 

Appellate 

Civil. 

26 A. 19='- 
1903 A. W. 
N. 172. 


26 All. 20 


INDIAN HIGH OOURT REPORTS 
26 A. 19 (=1903 A. W. N. 172.) 

APPELLATE CIVIL. 
Before Mr. Justice Aikman. 


[Sol. 


Kasumri (Judgment-Debtor) v. Beni Prasad and another 

(Decree-Holders.)* 

[22nd May, 1903 .] 

Civil Procedure Code , section 37— Execution of decree—Limitation—Application to 
certify payment out of Court—Application signed by general attorney, decree- 
holder being within the jurisdiction— “ Recognized agent.” 

Beld that an application under section 258 ol the Code of Civil Procedure to 
certify an adjustment of a deoree made out of Court, although an applica¬ 
tion to the Court to take a step in aid of execution of the deoree, ia not an 
anplication made iQ accordance with law, if it ia made by the general 
attorney of the deoree-holder at a time when the deoree-holder himself is resi¬ 
ding within the jurisdiction of the Court executing the deoree. Muwn 
Lai v. Umrao Singh (1) referred to. Lachman Bibi v. Paint Ram (2) dis¬ 
tinguished. 

[Ref. 34 P. L. R. 1906.] 

THIS was an appeal arising out of proceedings in execution of a 
decree. The decree was obtained on the 5th of Pebruary 1896. The 
decree* holders applied for execution on the following day, but their appli¬ 
cation was dismissed for default on the 23rd of May 1896. On the 3rd 
of February 1899 an application was made to the executing Court pur¬ 
porting to be under the first clause of section 258 of the Code of Civil 
Procedure certifying a payment made by the judgment-debtor tow &* d0 
satisfaction [20] of the decree. This payment was not certified by either 
of the decree-holders, but by one Dalip Singh, describing himsel as 
Mukhtar-am and brother of one of the decree-holders, Mulraj. After 
this, on the 1st of. February 1901, another application for execution was 
filed. The judgment-debtor pleaded that thiB application was time-bar- 
red, but the Court of first instance (Munsif of Deoband) held that limi- 
tation was saved by the application of the 3rd of February 1899. and on 
appeal by the decree-holders the lower appellate Court (Officiating Sub 
ordinate Judge) upheld the order of the Munsif. The judgment-debtor 
thereupon appealed to the High Court, urging that the application of the 
3rd of February 1899 was not an application according to law, not 
having been signed by a person who was a ^ognised “gent of the 
deoree-holders within the meaning of seotion 37 of the Code of 0 

Procedure. 

Babu Satish Chandra Banerji for the appellant. 

Pandit Uadan Mohan Malaviya for the respondents. 

Airman, J.-This is a judgment-debtor a appeal. On the 5th o 
February 1896 a deoree was passed in favour o! the(respondents. waa 

rSedTor 

to execute was filed on the 1st of February 1901 ine 

pleaded that it had become time-barred. The Courts below nave 

that limitation in this ease w as saved by an applicati on^- 
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of February, 1899, purporting to be under the first olause of bqo- 
on 258 of the Oode of Civil Prooedare certifying a payment by the judg¬ 
ment* debtor towards the decree. This payment was certified, not by 
either of the deoree*holders, but by one Dalip Singh, describing himself API (w^ TE 
M a mukhtar-am and brother of the deoree-holder, Mulraj. For the appel¬ 
lant it 1 b contended that this was not an application according to law. 

This Court, following the Calcutta High Court, has held that an 
application by a decree-holder under the firBt paragraph of seotion 258 
certifying whole or partial adjustment of the decree is a step in aid of 
execution. But it muBt be noted that the paragraph provides that it is 
the deoree-holder who has to oertify the adjustment. 

[21] Seotion 36 of the Oode of Civil Procedure provides that any 
appearance, application or act in or to any Court, required or authorized 
by law to be made or done by a party to a suit or appeal in such Court 
may, except when otherwise expressly provided by any law for the time 
being in force, be made or done by the party in person or by his recog¬ 
nised agent or duly appointed pleader. Seotion 37 defines who are to be 
cotijaidered the reoognised agents of parties for the purpose of seotion 36. 

Amongst those reoognised agents are persons holding general powers-of- 
attorney from parties not resident within the looal limits of the jurisdic¬ 
tion of the Court. In this case it is admitted that Mulraj, deoree-holder, 
was residing within the looal limits of the Court’s jurisdiction, and Dalip 
Singh consequently was not a reoognised agent within the meaning of 
danse (a) of seotion 37. It is not contended that he comes within any 
of the other da uses. The learned vakil for the appellant contends, there¬ 
fore* that the application whioh is relied on by the Courts below as 
saving limitation was not an application in accordance with law, and in 
support of this contention he relies on the decision of this Coart in 
Murari Lai v. Umrao Singh (1). In my opinion that deoision fully supports 
the appellant's contention. The learned vakil who appears for the res- 
pondent relies on the deoision in Lachman Bihi v. Patni Bam (2). In my 
opinion the facts set forth in that caBO differentiate it from the present 
oase. I allow the appeal, and, setting aside the order of the lower Courts, 
dismiss the application for execution as barred by time. The appellant 
will have his costs in all Courts. 

W,\. Appeal decreed. 
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[22] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


Majidan ( Plaintiff) v. Ram Narain and others {Defendants).* 

[26th May, 1903.] 

Muhammadan law—Guardian and minor—Sale of minor 1 8 property by de facto 
irdian for the bene jit of the minor . 

The de facto guardian o! a minor Muhammadan girl sold certain property 
which had belonged to the minor’s deceased father, partly in order to pay the 
debts of the deceased and partly in order to pay Government revenue payable 


md Appeal No. 565 of 1901 from a deoree of H. David, Esq., Subordinate 
Judge olAUahabad, dated the 8rd of January 1901, modifying a deoree of Mr. Nand 
Lai Benei]!, Munsi! of Allahabad, dated the 2lst of September 1900. 

(1) (1901) I. L. B. 23 AU. 499. (2) (1877) L L. R. 1 All. 510. 
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on aooount of the estate left by the deceased. Held, that the sale being for 
the benefit of the minor and made by the minor’s de facto guardian was bin¬ 
ding on her and must be upheld. Hasan Ali v. Mehdi Hussain (1) followed ; 
Hamir Singh v. Musammat Zakia (2) distinguished. 

[Fol. 30 All. 462=5 A. L. J. 474=1908 A. W. N. 220 ; 38 All. 92; Appr. 34 Cal. 65= 

11 C. W. N. 160=4 C. L. J. 578: Ref. 11 C. W. N. 71=34 Cal. 36=4 0. L. J. 485.] 

In the suit out of which this appeal arose, the daughter of a decea¬ 
sed Muhammadan sued to recover her share of the property left by her 
father from the purchasers of a portion of that property from the mother 
and grandmother of the plaintiff. There were also other defendants to 
the suit who were in possession of other portions of the property. ‘ The 
Court of first instance (Munsif of Allahabad) deoreed the plaintiff’s olaim 
in full. The first set of defendants, Ram Narain and others, appealed, 
but the remaining defendants did not. The lower appellate Court 
(Subordinate Judge of Allahabad) found that the sale was made for the 
payment of a debt due by the plaintiff’s father, and of Government 
revenue payable on account of the estate lefb by the deceased. It found 
also that the consideration was adequate. The Court accordingly allow¬ 
ed the appeal and dismissed the plaintiff ’a suit as regards that portion 
of the property which was in possession of the appellants. Against this 
deoree the plaintiff appealed to the High Court. 

Mr. J. Simeon t for the appellant. 

Pandit Baldeo Bam Dave for the defendants, first party. 

Maulvi Muhammad Zahur for the defendants, second party. 

Blair and BaNERJI, JJ.— This was a suit brought by a 
daughter of a deceased Muhammadan to recover her share of 
the property left by her father from some purchasers of a portion 
of that property from the mother and the grandmother of the [23] 
plaintiff. There were also other defendants to the suit who were 
in possession of other portions of the property. But with this part of 
the olaim we are not concerned in this appeal, as the Court below has 
made a deoree in favour of the plaintiff in respect of that portion of the 
property. The lower appellate Court has dismissed so much of the 
claim as relates to the property sold by the plaintiff's mother and grand¬ 
mother to the defendants Nos. 5 to 8. That Court has found that the 
sale was made for the payment of a debt due by the plaintiff’s father 
and of Government revenue payable on acoonnt of the es tate left by the 
deoeased. It has also found that the consideration for the sale was 
adequate. The sale being a sale by the de facto guardian of the plaintiff 
and being for the plaintiff’s benefit, it is binding upon the plaintiff, and 
the Court below was, in our opinion, right in refusing to grant the plain¬ 
tiff a deoree in respeot of the property comprised in the sale. This case 
is similar to that of Hasan Ali v. Mehdi Hussain (1) upon which the 
learned Subordinate Judge relies. The case of Hamir Singh v. Mmsam - 
mat Zakia (2), to which our attention was invited by the learned vakil 
for the appellant, is distinguishable, inasmuch as there the sale was 
made not by the guardian of bhe minor but by a different person, who had 
no right to sell bhe share of the minor. We Bee no reason to interfere 
with the decree of the Court below, and aooordingly dismiss the appeal 
with costs to Mr. Baldeo Barn's clients. 

—- Appeal dismi ssed. 

(1) (1877) I. L. R. 1 All. 688. (2) (1875) I. L. R. 1 All. 67. 
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BALCHAND ( Plaintiff) v. Tulsha Kunwar ( Defendant ).* 

[26bh May, 1903.] 

Aet No. XII 0/1881 (N.-W.-P. Rent Act), sections 178, 179, 180, 192 and 196^ Exe¬ 
cution of decree—Order of Collector under section 181 passed on appeal—Civil 
tuit—Juris&iotion. 


26 A. 28— 
1903 A. W. 
N. 183. 


Held that no civil suit would llo at the. instance o! a person aggrieved by 
an order passed by the Colleotor of a district under seofcion 179 or seotion 180 
[24] of Aot No. XII of 1881, when such order was passed by the Colleotor 
acting as an appellate Court. Ealeshar Prasad v. Sita Ram (1) referred to. 


The defendant in the suit out of whioh this appeal arose, held a 
decree for rent againBt one Barm ah Din. In execution thereof she 
caused certain moveable property of the judgment-debtor to be attach¬ 
ed. The plaintiff Balchand preferred a olaim to the attached property 
under seotion 178 of Aot No. XII of 1881. The olaim was adjudicated 
upon by an Assistant Collector of the seoond class and was dismissed. 
On appeal to the Collector under seotion 192 of the Aot the order of the 
Gourb of first instanoe was affirmed. The property having in the mean¬ 
time been sold, the plaintiff brought the present suit for compensation 

upon the allegation that the property belonged to him and not to the 

judgment-debtor of the defendant. The Court of first instance (Munsif 
of Cawnpore) dismissed the suit, and the lower appellate Court (Small 
Cause Oourb Judge with powers of a Subordinate Judge) affirmed the 
deoree of the Munsif. The plaintiff thereupon appealed to the High 

Court. 

Babu Satya Chandra Mukerji for the appellant. 

Pandit Baldeo Bam Dave forlbhe respondent. 

Blair and Banerji, JJ.— The respondent Musammat Tulsha 
Kunwar had a deoree for rent against one Barmah Din, and in execution 
thereof oaused oertain movable property of the debtor to be attaohod 
The plaintiff claimed that property under seotion 178 of Aot No. XII of 
1881. The claim was adjudicated upon by an Assistant Colleotor of the 
Second class and was dismissed. On appeal bo the Collector under 
section 192 of the Act the order of the Court of first instance was affirm¬ 
ed. The property having in the meantime been sold, the plaintiff brought 
the present suit for compensation upon the allegation that the property 
belonged to him and nob to the judgment-debtor of the defendant. Both 
the Courts below have dismissed the Buib upon the ground that it is nob 
maintainable. In our judgment the Courts below were right. Seo¬ 
tion 181 of Aot No. XII of 1881 gives the defeated party a right to 
maintain a suit like the present only when an order has been made under 
[26] seotion 179 or seotion 180 by the Colleotor of the District. It 
does not confer a right of suit where the Colleotor of the district makes 
an order as an appellate Oourb and nob as a Court of first instance. 

* Seoond Appeal No. 695 of 1901 from a deoree of Babu Nil Madhab Roy, Judge 
of the Court of Small Causes, exercising powers of Subordinate Judge of Cawnpore, 
dated the 14th of Maroh 1901, confirming a deoree of Pandit Kanhaiya Lai, Munsif 
. of Cawnpore, dated the 17th of Deoember 1900. 

"ft (1) Weekly Notes, 1899, p. 185. 
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1903 Seofeion 196 deolares all orders passed by the Collector of the district 
May 26. other than those referred to in the section to be final. So that it seems 
. that the intention of the Legislature was to place a limitation upon a 

Cmii defeated party's right of suit. It appears to us that what the Legis- 

- lature intended was that if one Court, namely, the Court of the Collec* 

26 A. 23= tor of the district, adjudicated upon a olaim made under section 178, a 
?83^’ 8U ^ wou ^ * n re9 P 0C t of the matter to whioh the claim related. Bub 
where two Courts have considered the question raised and decided it, 
the decision of the appellate Court would for all purposes be final. The 
principle of the ruling in Kaleshar Prasad v. Sita Bam (1) seems to be 
applicable to the present case. We think the Courts below came to a 
right conclusion and dismiss the appeal with costs. 

Appeal dismissed. 


26 A. 23 (=1903 A. W. N. 179.) 

APPELLATE CIVIL. 
Before Mr. Justice Aikman. 


Kedar Nath and others [Judgment-debtors) v. CHANDU Mal 

( Decree-holder ).* 

[28th May, 1903.] 

Act No. IV of 1882 ( Transfer of Property Act ), section 90—Mortgage—Decree for sale — 

Half of mortgaged property exempted from sale on suit by third party—Remainder 

insufficient to satisfy mortgage debt. 

A mortgagee held a decree for sale and an order absolute for sale of the 
property comprised in his mortgage. Before, however, the sale oould be oarried 
out, a third person succeeded in establishing his title to one half of the pro- 
perty mortgaged. The decree-holder brought to sale the remaining half of the 
property covered by his decree, but the amount realized proved insufficient 
to satisfy the mortgage debt. Held that, under suoh oiroumstances, there was 
no bar to the deoree-holder obtaining a decree over against the unhypothe- 
cated property of the mortgagor under section 90 of the Transfer of Property 
Aot, 1882. Muhammad Akbar v. Munshi Ram (2) and Badri Das v. Inayat 
Khan (8) distinguished- 

[Ref. 1 N. L. R. 39 ; 29 All 869=1907 A. W. N. 83 : Dist. 23 All. 260 = 4 A. L. J. 

157=1907 A. W. N. 69 ; 42 All. 519=18 A. L. J. 628=56 I. G 139.] 

[26] The faobs of this case are as follows :— 

One Chandu Mal obtained against Kedar Nath and others a deoree 
under section 88 of the Transfer of Property Act, 1882, for the sale of 
certain mortgaged property. He afterwards obtained an order absolute 
under eection 89 of the Act for sale of the property. Before the sale could 
be carried out, one Banwari Lai brought a suit againBb Chandu Mal for a 
declaration that half of the mortgaged property was his, and was not 
liable to be sold in execution of Chandu Mai’s decree. Banwari Lftl 
succeeded in this suit. The decree-holder then brought to sale the remain¬ 
ing half of the property. That proving insufficient to discharge the 
mortgage debt, he applied for a deoree under seotion 90 of the Transfer 
of Property Act. The Court of first instance (Munsif of Bijnor) gave the 

* Second Appeal No. 405 of 1902 from a deoree of Babu Bipin Behari Mukerji, 
Additional Judge of Moradabad, dated the 16th of January 1902, confirming an order 
of Shah Amjad-ullah, Munsif of Bijnor, dated the 6th of October 1901. 

(1) Weekly Notes, 1899, p. 185. (8) (1900) I. L. B. 22 All. 404. 

(2) Weekly Notes, 1899, p. 208. 
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decree-holder the deoree asked for. The judgment-debtors appealed, and 
«*e lower appellate Court (Additional Subordinate Judge of Moradabad) 
affirmed the Munsif's deoree. The judgment-debtors thereupon appealed 
to the High Court. 

Mr. Abdul Baoof for the appellants. 

Pandit Sundar Lai and Pandit Moti Lai Nehru for the respondent. 

AlKMAN, J.—The respondent Chandu Mai obtained against the 
appellants a deoree under section 88 of the Transfer of Property Act for 
the sale of oertain mortgaged property. He afterwards obtained an order 
absolute under seotion 89 for the sale of the property. Before the sale 
could be carried out one Banwari Lai brought a suit against Chandu 
Mai for a declaration that half of the mortgaged property was his, and 
that it was not liable to be sold in execution of his deoree. Banwari Lai 
suooeeded in his suit. The deoree-bolder then brought to sale the 
remaining half of the property. That proving insufficient to discharge 
the mortgage debt, he applied fflr a decree under seotion 90 of the Transfer 
of Property Aot. The Court of first instance gave him this deoree, and 
the order of the first Court was affirmed on appeal by the Additional 
Judge. The judgment-debtors come here in second appeal. It is con¬ 
tended on their behalf that until the whole of the mortgaged property 
has been sold no deoree under seotion 90 oan be passed. Reliance [27] 
is placed on the decisions of this Court in Muhammad Akbar v. Munshi- 
ram (l) and Badri Das v. Inayat Khan (2). These oases are, in my 
opinion, distinguishable from the present. They were cases in which a 
puisne mortgagee, without taking any steps to have the mortgaged pro¬ 
perty sold, applied for a deoree under section 90, and it was held he oould 
nob get such a deoree. A puiBne mortgagee oan by redeeming a prior 
mortgage bring the mortgaged property bo sale, and so fulfil the con¬ 
dition precedent to a decree under section 90. In the present case the 
respondent brought to sale the whole of the mortgaged property which 
he oould sell, and has thus exhausted his rights under the order absolute. 
He haB been forbidden by a deoree of Court to bring to sale any larger 
portion of the mortgaged property than he has sold. It appears to me 
that on this state of facts it would be in the highest degree inequitable 
to refuse him a deoree by which alone he oan reoover from hie judgment- 
debtors the unpaid balauoo of money whioh they owe him. For the 
appellants it is urged that they were no parties bo the decree whioh 
restrained the respondent from selling more than half of the mortgaged 
property. But that was nob the fault of the respondent. The suit 
against the respondent is said to have been brought by Banwari and 
others, who appear, from what is said in the judgment of the lower 
Courbi to be relations and co-sharers of the appellants. The appellants 
must have known of this suit, and oould have had themselves made par¬ 
ties had they so desired. The Court of first instance found that the 
appellants owned half of the property which they professed to mortgage. 
The learned Additional Judge says, “even now they do nob venture to 
state that the whole property mortgaged really belongs to them.” In 
my opinion the deoree of the Court below was quite right, and I dismiss 
this appeal with oosts. 

- Appeal dismissed. 


(1) Weekly Notes, 1899, p. 208. (2) (1900) l. h. R. 22 All. 404. 
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26 A. 28= 

1903 A. w. Bhola Nath ( Defendant ), v. Maqbul-un-nissa (Plaintiff)* 

N.184. [1st June, 1903.] 

Muhammadam Law—Dower—Decree for dower against heir of deceased Muhammadan 
—Decree held by creditor against heir personally—Priority of decree for dower — 
Civil Procedure Code , section 295. 

A Muhammadan widow obtained against the other heir of her deoeased 
husband a deoree for ber dower payable out of the estate of the ^ deceased, and 
in execution thereof attached certain property of the deoeased in the hands of 
the heir. A oreditor of the heir having obtained a money decree against the 
heir for his personal debt, subsequently attached the same property in execu¬ 
tion of that decree. 

Held, that, although the widow could not in virtue of her decree for dower 
claim a charge on any specifio property of her late husband, her decree for 
dower was entitled to priority over the deoree against the heir for the heir's 
personal debt, nor was the oreditor of the heir entitled to the benefit of che 
provisions of section 295 of the Coda of Civil Procedure. Fasin Khan v. 
Muhammad Yar Khan (1) distinguished. Bazayat Hossein v. Dooli Chund (2) 
and Kinderly v. Jervis (3) referred to. 

[Ref. 29 I. C. 757 ; Fol. 57 I. C. 864=a8 M. LJT. 34=39 M. L. J. 91-3 


The plaintiff, Musammat Maqbul-un-nissa, the widow of one Chau* 
dhri Said-ud-din Husain, obtained a deoree for ber dower against Yaqub 
Husain, the son and heir of Said-ud-din Husain, on the 27th of July 1899. 
In execution of that decree she attached, on the 19bb of September 1899, 
certain shares in the property which had been in the possession of Said- 
ud-din in his life-time. The defendant Bhola Nath held a simple money 
deoree against Yaqub Husain for a personal debt of the judgment-debtor, 
and in execution thereof proceeded to atbaoh, on the 21st of November 
1899, the same property which had previously been attached by Maqbul- 

un-nissa. He was about to sell the property, so attached when Maqbul- 
un-nissa objected ; but her objection was disallowed, and she thereupon 
brought the suit out of whioh this appeal arose, asking for a declara¬ 
tion that her decree for dower had priority over the defendant’s deoree 
against Yaqub Husain for his personal debt. The defendant pleaded 
that the plaintiff's deoree for dower was a simple money deoree merely, 
and that no property of Said-ud-din was charged by it, and 
[29] consequently the plaintiff had, as against him, no preferential right 
to have her deoree satisfied out of the assets of Said-ud-din. The Court 
of first instance (Subordinate Judge of Shahjahanpur) passed a decree 
in the following terms " that the plaintiff get it notified to intending 
purchasers (i.e., of the attaohed property, which had belonged to baid- 
ud-din) that the amount of the deoree held by the plaintiff can be 
realized from the property in dispute, and also from other property ot 
Chaudhri Said-ud-din Husain whioh has not devolved on the plaintm 
by inheritance.” On appeal by the plaintiff the lower appellate Court 


* Second Appeal No. 1890 of 1900 from a deoree of 0. D. Steel, Esq., Distrio 
Judee of Shahjahanpur, dated the 5th of September 1900, modifying a a0OE00 ° { ® abU 
Nihal Chandra, Subordinate Judge of Shahjahanpur, dated the 26th of May 1900. 

(1) (1897) I. L. R. 19 All. 504. L. R. 5 I. A. 211. 


( 2 ) 


(1878) I. L. B. 4 Cal. 402 B. C. (3) (1856) 22 Beav. 1. 
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B' 

(Dlitriob Judge of Shahjahanpur) deoreed the claim in fall. The defen¬ 
dant accordingly appealed to the High Court. 

Pandib Moti Lai Nehru for the appellant. 

.iS 

Pandit Sundar Lai for the respondent. 

STANLEY, 0. J.—The plaintiff in this suit, who is the widow of one 
Ghowdhry Said-ud-din Husain, sued for a declaration that her dower, 
in respect of which she had obtained a decree on the 27th of July 1899 
for Rb. 1,41,662-8*0, had priority over a judgment debt owing to the 
defendant Bhola Nath, by virtue of a deoree in his favour passed against 
the defendant Yakub Husain, who is the son and heir of Said-ud-din. 
The plaintiff had attached in execution of her deoree certain shares in 
the property of her husband on the 19th of September 1899. In execu¬ 
tion of his decree Bhola Nath also attaohed the property in dispute on 
the 21st of November 1890, that is upwards of two months after the 
plaintiff’s attachment of the same property, and was proceeding to sell 
the judgment-debtor's shares when the plaintiff objeoted to the sale. 
Her objection was disallowed, and hence the present suit. In answer 
to the plaintiff’s claim, Bhola Nath pleaded that the plaintiff’s decree 
in reBpeot of her dower was a simple money decree, and that no pro¬ 
perty of Said-ud-din was charged by it, and that consequently the plain¬ 
tiff had as against him no preferential right to have her deoree satisfied 
out of the assets of Said-ud-din. The Court of first instance passed a 
deoree in favour of the plaintiff in an unusual form. The decree was 
to the effeot “ that the plaintiff get itmotified to intending purchasers 
(».«., of [30] the attached property which had belonged to Said-ud-din) 
that the amount of the deoree held by the plaintiff can be realized from 
the property in dispute, and also from other property of Chowdhry Said- 
ud-din Husain, which has nob devolved on the plaintiff by right of 
inheritance.” On appeal the District Judge deoreed the plaintiff’s claim 

in full. Hence the present appeal. 

The plaintiff respondent’s case is that the deoree obtained by her 
for her dower gave her a charge on the estate of her husband, and that 
Bhola Nath cannot in execution of his money decree, passed against the 
heir of her husband for a personal debt of such heir, sell the estate of 
her husband without first discharging her debt. There can be no doubt 
• that if the plaintiff had obtained a deoree for her dower charging the 
estate of Said-ud-din with the payment of it, her claim in the present 
appeal ought to prevail. The deoree, however, which she obtained did 
not purport to charge any portion of the assets of Said-ud-din with the 
payment of the debt. It was a deoree in the following terms, namely, 
that the claim of the plaintiff for Rs. 1,41,562-8-0 with interest be 
deoreed against the defendants, the heirs of Said-ud-din, not to be reali¬ 
zed out of any portion of the plaintiff’s share of the property of Said-ud- 
din ; that is, in faot, a simple money deoree. This raises the question 
whether or not a deoree obtained against an heir in respeob of the debt 
of his ancestor has priority over a deoree obtained against the heir in 
respeot of a personal debt, and has a preferential right over suoh last 
mentioned claim to be satisfied out of the assets of the ancestor. 

The learned advocate for the respondent strongly relied upon the 
decision of a Bench of this Court in the oase of Yasin Khan v. 
Muhammad Yar Khan (1). In that case, while a suit for the dower 



(1) {1897) I. L. B. 19 All. 504. 
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due to a widow was pending, the heirs of her deceased husband mort¬ 
gaged oertain property of the deoeased ; the heirs of the widow obtained 
a decree whioh could only be executed against the assets of the deceased 
husband. The Chief Justice Sir John Edge and Blair, J., purporting to 
follow the ruling of their Lordships of the Privy Counoil in the case of 
[31] Bazayet Hossein v. Dooli Chund (1) held that the decree obtained 
by the heirs of the widow took priority over the mortgagee’s decree and 
a sale held in execution of that decree. We have examined the record 
of this case and discovered that the decree whioh was obtained by the 
heirs of the widow was a Bimple money decree, unlike the decree obtain¬ 
ed in the case of Bazayet Hossein v. Dooli Chund, (1) which was in the 
nature of an ordinary administration decree, and was operative to bind 
the property of the husband in the hands of his heirs. It appears to me 
that the learned Judges must have overlooked this fact. In the judgment 
of the High Court which is set forth in the report of the case in 5 Indian 
Appeals at p. 215, the nature of the decree iB set forth as follows *.— 
The final decree made by the High Court was put into the form of an 
ordinary administration decree, and directed Najmood-din to aocount for 
the property of KhorBhed Ali whioh was in bis hands, and also to pay 
over the value in money of such property of Khorshed Ali whioh had 
been in his hands and which he had misappropriated.” The judgment 
then proceeds :—“ I need hardly say that a decree of this kind directing 
the person in whose hands the property was to acoount for it in order 
that it might be applied to the purpose of discharging the debts due from 
Khorshed Ali was a decree against that property and operative to bind 
it in the bands of Najmood-din, and therefore of any other person who 
took from Najmood-din with notice of the decree or under suoh circum¬ 
stances as to make him affected by the doctrine of lis pendens .” Sir 
Barnes Peacook in delivering the judgment of their Lordships, referring 
to the portion of the judgment whioh I have stated, says :—“ Their 
Lordships agree in that view of the law, and are of opinion that the 
appellant in this case was bound by the deoreee obtained by the widow 
Tayyuban.” The decrees in the two cases were therefore quite diffe¬ 
rent ; in the one case the deoree was a decree for administration ; in the 
other, a simple money decree, to be satisfied, however, out of the assets 
of the husband. It appears to me from this that the decision of their 
Lordships does not support the ruling in the case of Yasin Khan y. 
Muhammad Yar [32] Khan. The important fact in the earlier case is 
the fact that the widow’s suit was a suit for the administration of her 
husband’s assets, and that a decree was passed against the husband 0 
property, which was operative to bind that property in the hands of his 
heirs. Whilst suoh a Buit was pending the mortgagee took a transfer of 
the property from the heir. The dootrine of lis pendens clearly applied, 
and having regard to the nature of the suit, the mortgagee was held to 
be bound by the decree subsequently obtained by the widow. The nature 
of an administration suit is essentially different from an ordinary suifc 
for money brought by a oreditor of a deceased person against bis heir, 
and it is impossible to hold that a suit to reoover a debt from the heir of 
a deoased person, whioh is not in the nature of a suit for the adminstra- 
tion of the assets of suoh deceased person, can be regarded as an adminifl* 
tration suit from the fact that the deoree obtained in it is a decree o 
be satisfied out of the assets of the deceased. There is no doubt tha 


(1) (1878) I. L. R. 4 Cal. 402, S. 0. 6 I. A. 211. 
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ttie oreditor of a deoeased Muhammadan oannob follow his estate into the 
hands of a bona fide purchaser for value to whom it has been alienated 
hy the heir-at-law, whether the alienation has been by absolute sale or 
hy mortgage. This was so held in the oase of Bazayet Hossein v. Dooli 
Ohxindt to whioh I have referred. In their judgment in that case 
their Lordships cited with approval the ruling in the oase of Musammat 
Wahidunnissa v. Shubrattun (1). In that case it was held that the 
widow’s claim for dower under the Muhammadan Law is only a debt 
ohargeable against the husband’s estate, and does not give the widow a 
lien on any speoifio property of her deceased husband so as to enable her 
to follow that property, as in the case of a mortgage, into the hands of 
ft bona fide purchaser for value. It appears to me that upon these autho¬ 
rities the contention whioh has been pressed before us on behalf of the 
respondent must fail. The deoree whioh she obtained was nob a deoree 
in a suit for the administration of her husband’s assets, and was not 
operative to bind the estate or oreate any epeoific lien on the property in 
dispute. 

There is another aspeob, however, from which the plaintiff’s 
olaim must be regarded, to which our attention was not directed 
[88] during the original argument. We invited the attention of the 
learned advooates to it, and have since beard their arguments upon it. 
The appellant is a creditor of the heir of the respondent’s husband, and 
as suoh has obtained a money deoree against suoh heir. He is not a 
purchaser or mortgagee of any portion of the estate. The respondent, 
on the other hand, has recovered a judgment against the heir of her 
deoeased husband in respect of a debt of her husband, whioh, as the 
deoree directs, is to be satisfied out of the assets of the husband. The 
property in dispute was attaohed by the respondent as suoh judgment- 
creditor on the 19th of September 1899, and it was not until the 21st 
November 1899 that the appellant attached the same property in execu¬ 
tion of his personal deoree against the heir. Can a creditor of the heir 
under such circumstances compete with the creditor of the ancestor in 
the administration of the assets of suoh ancestor ? Does a judgment, in 
other words, passed against an heir for his personal debt amount to suoh 
an alienation of assets as will, to any extent, defeat the ancestor’s credi¬ 
tors? Would such a judgment enable the judgment creditor in execution 
of his deoree to take and sell the immoveable property of the anoestor 
without making a provision for the satisfaction of the ancestor's debts, 
or does it merely affeot the benefioial interest in the property of the 
judgment-debtor? According to the principles of the Muhammadan Law, 
“.debts are claimable before legacies, and legacies must be paid before the 
inheritance is distributed” (Maonaghten’s Muhammadan Law, Chapter I, 
Rule 5); also “all the debts due by the testator must be liquidated before 
the legacies can be oiaimed” (id. Chap. VI, on Wills, Rule 6), and again :— 
“ Heirs are answerable for the debts of their ancestor as far as there are 
assets," (id. Chap. II on Debts, Rule 1). It oannot be disputed that the 
liquidation of the debts of a deceased Muhammadan should precede the 
distribution of his property amongst the heirs. Here the immoveable 
property of the respondent's husband is intact and available for the 
satisfaction of his debts. It has not been sold or mortgaged, and it 
appears to me only just and equitable that it should be applied in satis¬ 
faction of the respondent's debt before a creditor of the heir oan 

(1) (1870) 6 B. L. R. 54. 
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[34] realize out of it hia olaim. The property ia under attachment to 
satiafy the reapondent’a claim, and I Bee no good reason why it should not 
be realized, and her olaim satisfied in priority to the olaim of a creditor of 
the heir. Although the plaintiff’s debt ia not a specific charge upon the 
assets of her husband, it nevertheless constitutes a general charge upon 
them, not, it is true, such a charge as would defeat a bona fide purchaser 
or mortgagee from the heir, but a charge which would prevail against a 
oreditor of the heir. The assets of her husband are liable, in the first 
place, to satisfy her husband's debts, and, subject thereto, belong to the 
heir. The heir, in faot, takes no benefioial interest except subjeot to 
and after payment of the debts of his ancestor. The oase of Kinderly 
v. Jervis (1) ia an instructive one upon this question. I therefore am of 
opinion that the plaintiff respondent is entitled substantially to auooeed 
in this appeal. I am not disposed to think that section 295 of the Code 
of Civil Procedure, which direots in certain events rateable distribution 
of assets realized by sale in execution of a deoree, if it were applicable, 
opposes any obstacle to the granting of the relief which the plaintiff 
seeks. The decree obtained by the respondent is a decree.against Yakub 
Husain as representative of her deoeased husband, whilst the deoree 
obtained by the appellant is against Yakub Husain in hia personal capa¬ 
city The two deorees have not, in faot, been obtained against the 
same judgment-debtor.” The attaohed property forma part of the asBets 
of Said-ud-din in the bands of his heir, and as auoh is primarily liable to 
satisfy the debts of Said-ud-din. It is not possible, I think, to hold in 
such a case that a judgment-oreditor of the heir in respeot of a Personal 
debt of suoh heir is entitled to rateable distribution of the assets of Said- 
ud-din along with a oreditor of Said-ud-din. If this were not so, it would 
seem to me necessarily to follow that the oreditor of an heir in respeot 
of a judgment obtained in the life-time of his ancestor would be entitled 
to share in the distribution of the assets of such aneestor equally with a 
oreditor of the anoestor. No distinction can be drawn, so far as I can die 
cover, between the oase of a judgment-oreditor whose judgment was entered 
up [39] against the heir before the death of the ancestor and the case ot 

a judgment which has been entered up after such death It b ®! 

I would say, that property whioh pnma facie belongs to the oreditorso 
a deceased person is applicable to the payment of the debts of h B hei 
until the debts of the deoeased have been discharged. This would, in 
faot, be to pay the heir’s debt out of another man b property. The oon 
elusion, therefore, at which I have arrived under the o'rcumBtanceSO 

this oase is that the plaintiff is substantially entitled to hold the decree 
whioh she has obtained. There appears to me to be no substance in ft 
objection that the suit in its present form does not lie. Th “ 
lower appellate Court requires to be slightly modified .The 

a declaration that the defendant was not entitled to bring the property^ 

To this declaration she is not entitled. She appears to me of 

her decree over the decree obtained by the defendan apparent. 
the defendant appellant oan only bring the property m suit to sa 
execution of hia deoree subject to the plaintiff s rights onder the ^ 
obtained by her. The deo ree should, I thmk.be modified in _thisrespe__ 

" (1) (1856) 22 Beav. 1. 
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ofi? 8 Bu ^B^antially failed the appellant should bear the oosto 

BaNBRJi, J.-Upon the first qaeabion which arises in this case, I 
S? “ full accord with the learned Chief Justoe and have nothing to add. 
T a second question, however, ig not wholly free from difficulty, and it 
oefl not appear to be covered by the authority of any reported case. It 
semi to Me upon general principles of equity that since the debts of a 
deceased person are payable out of his assets, they constitute, as observed 
by Sir John Romilly, Master of the Rolls, in Kinderlcy v. Jervis (1), a 
general charge upon the assets, 1 bat not so that a bona fide purchaser of 
the lands from the heir or the devisee is bound to see to the application 
of the purohase-money as he would be in the oase of a particular mort¬ 
gage on any portion of [86] the lands themselves. 1 ’ It would be inequit¬ 
able to make one man s property pay the debt of another. Under the 
Muhammadan law, although upon the death of the ancestor his estate 
devolves immediately upon his heirs, the heirs take it subjeot to the 
payment of his debts, and therefore although there may not be a speoifio 
charge upon the estate for the payment of the debts, the debts may be 
deemed to constitute a general oharge on the estate. That being so, the 
plain tiff, who is the oreditor of the father of the appellant's debtor, has 
priority over the appellant in respeot of her debt. Since the plaintiff 
I have said above, a general charge over the estate, no question 
of rateable distribution under section 295 of the Code of Civil Procedure 
can arise between her and the appellant. I therefore agree in the order 
proposed. 

|]By the COURT.—The order of the Court is, that in lieu of the 
dearee passed by the learned Subordinate Judge, the following decree be 
substituted, namely, a decree declaring that the plaintiff respondent has 
priority in respeot of the amount of her decree over the deoree obtained 
by the defendant appellant, and that the defendant appellant can bring 
the property in suit to sale in execution of his deoree subject to the 
plaintiff's rights under the deoree obtained by her, and alBO that the 
defendant appellant do pay the cost of this appeal. 

Decree modified. 
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HAN Singh ( Judgment-debtor ) v. Mata Din AND others 

(Decree-holders)* 

[6th June, 1903.] 

of decree—Limitation—Act No. XV of 1877 (Indian Limitation Act), 
20 —Debt _ Civil Procedure Code, section 258. 

Held that for the purpose of deciding whether or not an application for 
button is barred by limitation, it is competent to the executing Court to 
a into consideration a payment made out of Court by the judgment-debtor 
art satisfaction of the deoree, although suoh payment may not have been 
ified in the manner provided for by section 258 of the Code of Civil 


t Appeal No. 126 of 1902 from an order of Pandit Raj Nath, Subordinate 
ainpuri, dated the 80th of July 1902. 
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Prooedara. Kishan Singh v. Avian Singh (1), and Tukaram v. Babaji (2) 
followed. Mitthu Lai v. Khairati Lai (3) overruled. 

[371 Beld also that the word “ debt” as usel in seotion 20 of the Indian 
Limitation Aot, 1877, inoludes a judgment debt. Ramhtt Rat v. ^atgur 
Rat (4). Janki Prasad v. Ghulam Ali (6), Muhammad Said Khan v Rayag 
Saha* (6), Billinqs v.The Uncovenanted Service Bank (7), Beer a LaU Mookfw- 
padhva v. Dhunput Singh (8) and Shripatrav v. Gov %nd Bar ay an (9) referred 
to. Rally Prosonno Basra v. Beera Lai Mundle (10). Munqol Prashad Dtchtt 
v. Shama Kanto Lahory Ohowdhry (11) and Kader Buksh Sarkar v. Gour 

Kishore Roy Chowdry (12) not followed. 

[Ref. 31 All. 690=6 A. L. J. 836=2 I. C. 524. 35 All. 178 * 29 M. L. J. 219- 
301. C. 357 : 24 L O. 2] 5=12 A. L. J. 825.: DiS3. 15 I. 0. 523.J 

THIS was an appeal arising out of the execution of a decree. Mafca 

Din and others obtained, on the 26th of February 1897, a decree for sale 
under seotion 88 of the Transfer of Property Aot against Roshan aingh * 
and this decree was made absolute on the 20bh of November of the same 
year. Application for execution was made on the 3rd of January » 
and partial satisfaction of the decree obtained. The next applioabion for 
execution was presented on the 23rd of August 1901, which was objected 
to by the judgment-debtor as being time-barred. The decree-holders 
pleaded that on the 20th of August 1900 part payment of the amount ot 
the deoree and also of interest as such was made by the judgment-debtor, 
and that this payment saved limitation. The Court of first msbanoe 
(Munsif of Etawab) dismissed the application. On a PP eal 
decree-holders the lower appellate Court (Subordinate Judge of Mampurij 
reversed the order of the Munsif, holding that the decree-holders appli¬ 
cation for execution was not barred by limitation. The judgment-debtor 
thereupon appealed to the High Court. 

Maulvi Muhammad Ishaq Khan for the appellant. 

Babu Beni Madhub Ohose for the respondents. 

Blair and BanerjI, JJ.— 1 2 3 4 5 6 The question to be determined m this 
appeal is whether the decree-holders* respondents’ application for execu¬ 
tion, dated the 23rd of August 1901, was time-barred. The laa £ P™™* 
application had been made on the 3rd of January 1898. The Court 
below has found that on the 20th of August 1900 part payment o 
amount of the decree, and also of interest as such, was rna e y 
judgment-debtor. [88] That Court has accordingly held that, i ande * J. 
provisions of seotion 20 of the Limitation Act, the deoree-holders haa a 
fresh start for the computation of limitation from that date, an 
the application for execution was made within three years 0 ’ 

application was not beyond time. The judgment-debtor has P 
this appeal, and two contentions have been raised on his 0 • 

first is that, having regard to the provisions of section 258 of 

of Civil Procedure, the Court was not competent to t&Q oo&m™ * 
any payment made out of Court unless it was certified to io, 
aa the payment on which the Court below relies was not^o 
certified it could not be taken into consideration by 

purpoee of limitation. This contention la no doubb Bup ported_y 


(1) (1894) I. L. R. 17 All. 42. 

(2) (1895) I. L. B. 21 Bom. 122. 

(3) (1890) I. L. B. 12 All. 569. 
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tho ruling in Mitthu Lai v. Rhaivati Lai (l). But against the view 
entertained by the learned single Judge who deoided that case, 
there is a long series of decisions in whioh it was held that, 
notwithstanding the provisions of section 258, payment made out of appellate 
Court and not certified to it oould be proved and taken cognizance of by QmL ’ 
the Court for the purpose of limitation. Most of these oases are referred 20 A. 36=23 
to in the judgment of our brother Burkitt in the case of Eishan Singh v. A. W. H. 179. 
Aman Singh. (2) with whioh we fully agree. The Calcutta High Court 
and the Bombay High Court have held the same view. The latest ruling 
of the latter Court on this point is the oase of Tukaram v. Babaji (3). 

In our judgment the Court below was competent, notwithstanding the 
provisions of seotion 258, to take into consideration the payment made 
by the judgment-debtor out of Court for the purposes of limitation. 

-K The next contention on behalf of the appellant is that the word 
debt as used in seotion 20 of the Limitation Aot does not inolude a 
judgment debt, but only applies to a debt in respeot of whioh a suit 
might be brought. In support of this contention the decisions of the 
Oaloutta High Court in Rally Prosonno Eazra v. Eeera Lai Mundle (4), 

Mongol Prashad Diohit v. ShamaRanto Lahory Ghowdry (6) and Rader 
Buksh Sarkar v. Qour Rishore Boy Chowdry (6) have been relied upon by 
[89] Mr. Ishaq Rhan. The authority of the ruling first mentioned was 
doubted by this Court in the Full Bench oase of Bamhit Bai v. Satgur 
Bai (7), In Janki Prasad v. Ohulam Alt (8), Mahmood, J., held that 
the word “ debt *' as used in seotion 20 of the Limitation Aot includes a 
judgment debt, and this was assumed by our brother Burkitt in the 
oase of Muhammad Said Khan v. Payag Sahai (9). We see no reason 
to place upon the word “ debt ” in section 20 the limited interpretation 
whioh the Oaloutta High Court has put upon it. The word “ debt ” is 
wide enough to inolude a judgment debt, and having regard to the faot 
that the cognate seotion 19 of the Limitation Aot has been held by a 
Full Bench of this Court in Bamhit Bai v. Satgur Bai (7) to apply to a 
a judgment debt, there is no reason to differentiate the scope of one of 
the two sections from that of the obher. We may also observe that the 
word 11 debt ’ as used in seotion 25 of the Contraot Aot has in the oases 
of Billings v. The Uncovenanted Service Bank (10), Eeera Lall Mookho - 
padhya v. Dhunput Singh (11) and Shripatrav v. Qovind Ear ay an (12) 
been held to inolude a judgment debt. We agree with the view whioh has 
been adopted in this Court as to the interpretation to be put upon the 
wo»l|i d©bt ” as used in seotion 20, and no argument haB been pressed 
upon us to justify our holding that the policy of the Aot was to exclude 
from its operation debts whioh have merged into a deoree. Prima facie 
iBons are all the other way. We find nothing in the soope of the 
limit its operation in the way contended for. We are aooordingly 
ion that the Court below was right, and that this appeal must 
e dismiss it with oosts. 

Appeal dismissed. 
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[40] APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice t and Mr. 

Justice Burkitt. 


Chandania (Defendant) v . Salig Ram (Plaintiff)* 

[3rd June, 1903.] 

Hindu Law—Adoption—Suit by adopted son to recover possession of property of adop- 
live father after the death of the latter—Interference with rights of adopted son— 
Limitation—Act No. XV of 1877 (Indian Limitation Act) t Sch . ii , Arts. 119,144, 

The plaintiff olairoed as an adopted son to recover from a person alleged 
by him to be wrongfully in possession thereof moveable and immoveable pro¬ 
perty whioh had belonged to his adoptive father. For the defendant it was 
asserted that the rights of the plaintiff as an adopted son had been interfered 
with by his adoptive father more than six years before suit, and that the 
suit was in oonsequenoe barred by limitation, applying artiole 119 of the 
second sobedule tc the Indian Limitation Aot, 1877. 

Held by STANLEY, O.J., that to suoh a suit artiole 144, and not artiole 119, 
of the seoond schedule to the Indian Limitation Act, 1877, applied, the suit 
being one for possession on title and not merely for a declaration as to the 
validity of an adoption, and the suit waB within time. 

Held also that the interference alluded to in artiole 119 must be an inter¬ 
ference caused by the defendant to suoh a suit as the artiole contemplates, 
and not an interference caused by some third person. Nathu Singh v. Qulab 
Singh (1), Basdeo v. Gopal (2), Ghandharap Singh v. Lachman Singh (8), 
Padajirav v. Ramrav (4), Lala Parbhu Lai v. Mylne (5), Lali v. Murlidhar 
(6), and the dissentient judgment of Bhashyam lyangar, J., in Ratnamasari 
v. Akilandammal (7) followed. Srinivas Murar v. Hanmant Chavdo (8), and 
the judgments of the majority in Ratnamasari v. Akilandammal dissented 
from. Jo.gadamba Chowdhrani v. Dokhina Mohun (9) distinguished. 
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per BUBKITT, J—Even if artiole 119 of the seoond schedule to the Indian 
Limitation Aot, 1877, was applicable to the suit, the only interference with 
the rights of the plaintiff as an adopted son whioh oould avail the defendant 
was the interference caused by the defendant herself, and that was well 
within the period of limitation mentioned in article 119. But article 119 
did not apply to the present suit, whioh was governed in respeot of limita" 
tion by artiole 144 and was not time barred. Jagadamba Chowdhrani v. 
Dakhina Mohun (9), Mohesh Narain Moonshi v. Taruck Nath. Moiira (10) 
and Luchmun Lai Chowdhry v. Kanhya Lai Mowar (ID distinguished. 
Jagannath Prasad Gupta v. Runjit Singh (12), Ratnamasari v. Akiland¬ 
ammal (7) and Shrinivas Murar v. Hanmant Chavdo (8) referred to. 


[Dist. 34 All. 8.] 

[41] Salig Ram, the plaintiff in this case, was adopted on or about 
the 25th of February 1875 by one Pandit Kishori Lai as his son. After 
a short time, however, his adoptive father beoame dissatisfied with him 
and ceased to maintain him or to allow him bo reside in his house. Kishori 
Lai also adopted, or purported to adopt, as his son another boy of the 
name of Ganga Sahai. Kishori Lai executed three wills. By the first he 
gave all his property to his wife Musammat Bhaman, but directed that if 
he adopted a son in his life-time suoh son should after his death be b is 


• First Appeal No. 241 of 1901 from a decree of Maulvi Muhammad Ahmed 

Ali Khan, Subordinate Judge of Aligarh, dated the 26th of Se Pf e “k® r If 0 *’ 

(1) (1895) I. L. R. 17 All. 167. (7) (1902) I. L. R. 26 Mad. 291. 

(2) (1886) I. L. R. 8 All. 644. (8) 

(3) (1888) I. L. R. 10 All. 486. (9) 

( 4 ) (1888) I L. R. 13 Bom. 160. (10) 

($ (1887) I. L. R. 14 Cal. 401. (ID 

(6) (1901) I. L. R. 24 All. 195./ (12) 


(1899) I. L. R. 24 Bom. 260. 
(1886) L. B. 18 I. A. 84. 
(1892) L. B. 20 I. A. 80. 
(1894) L. B. 22 I. A. 51. 
(1897) I.'L. B. 25 Gal. 354. 
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®"“8 h« llf , e ‘ t ™ e - Ga°ga Sahai died childless in the life-time of 

Bhaman L knnV h ° dl0d 1 u th July 18S5 ’ H ’ B widow Mueammat 

inftn P T BBI ° n °' hl8 Property and died on the 14th of 
January 1900, whereupon Chandania took possession of the pro¬ 
perty. On the 18th of January 1901 Salig Bam filed a suit in forma 

Chandan t 1Q in u whioh he aoa B ht as the adopted son 

f v'T' £r ? mtbe defendaDt tha Property, valued at 
Bs 47,800, of his adoptive father. The Court of first instance (Subordi- 

nate Judge of Aligarh) decreed the plaintiff’s claim, except as to certain 

ml®?#, ® rna “® Dfee * concerning which the plaintiff gave no evidence, 
iiwraefenda,nb thereupon appealed to the High Court, where in addition 
to the denial of tha fact of the plaintiff’s adoption a further plea was set 
up that the suit was barred by limitation. 

Pandit Sundar Lai, Pandit Moti Lai Nehru, and Dr. Satish Chandra 

oanarjt for the appellant. 

Babu Jogindro Nath Chaudhri and Pandit Lakshmi Narain for the 

respondent. 

... ®CA n ^B y . O. J.—Two questions only have been argued before us in 
this appeal—one, a question of fact, namely, [42] whether the plaintiff 
respondent Salig Bam was adopted by one Kishori Lai, and the other a 
question of law, namely whether or not the suit is barred by limitation. 
As to the first question, I have no hesitation in coming to the conclusion 
that the finding of the learned Subordinate Judge was correct, namely, 
at Salig Bam was adopted by Kishori Lai. I see no grounds for distrust¬ 
ing the evidence of the many witnesses who testified that they were 
present on the occasion of the adoption, and proved that it was validly 
carried out-^-notably the evidenoe of Chet Ram and Indar Sardar. Chet 
v/ ° a Brahman, deposed that Kishori Lai was his patron, and 
that he used to. offer up prayers in Kishori Lai’s house ; that at the 
request of Kishori Lai he accompanied him to Madhupura on the occasion 

f? ft a r? pfe i° n °* Salig Bam, and that he witnessed the oeremony, stating 
Chat he himself recited mantras at it. After giving a full and detailed 
ramnityjif w bat occurred at Madhupura, he says that he, along with 
is ori Lai and Salig Bam, returned to Khurja, the town in which 
nisnori Lai resided, and that he remained there in the house of Kishori 
tJ ? , °. r T ^ ( ? ar or dve days. Indar Sardar deposed that he was a pupil of 
« 011 an ^ ^at he also accompanied Kishori Lai to Madhupura on 
e oooaBiOQ of the adoption! and was present when the oeremony was 

* ^® 0 1 ° rding 5 ° hifl evidence Kishori Lai wa B a well-known 
J*. end astrologer. ^ After desoribing the ceremony, which waB carried 

TflaVi!?°n strict Hindu custom, he sayB that he returned with 

r"“° rl W®. “ft ? am 4o Khutis, and that Salig Bam lived in the 
nouM of Kiahori Lai for four or five months, but waB subsequently sent to 

b0h lT !-^. n8 °f n “ m Lai, the brother-in-law of Salig Barn's sister, but 
returned aHntervals to the house of his adoptive father, and remained 

here for#month or two at a time. These witnesses are corroborated 
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by the evidence of Chunni Lai, also a Brahman, and ^ ^at 

Singh, Kallian, Cbatar Singh and Jawahir, all of whom J 
they were present and witnessed the adoption ceremony. no ; n fc e a 

discrepancies in the evidence of these witnesses have 
out to us, but these are such as are frequently foun rAoi 

dence of truthful witnesses who are deposing to matters 
occurred a number of years previously, and do not su 
detract from itB weight. ThiB evidence finds strong suppor in 
dence of one Pandit Sukbdeo, a schoolmaster, at whose sohoo^ 8 P * 
tiff was a pupil. He gave a graphic description of an interview w io 
he in company with the plaintiff had with Kishori Lai at the house o 
one Kuar Lekhraj Singh, a rais of Gowana, when Kishori Lai admitted 
the adoption of the plaintiff respondent, and endeavoured to excuse^ ms 
oonduot in sending him away from his house saying that the plaintiff 
was inattentive to his studies and was quarrelsome in the house. In 
answer to the question put by the witness whether he had disavowed 
Salig Ram, his reply was :—‘‘ I have not renounced him. It is the 
business of a Brahman's son to study. If he will complete his studies, 
he will remain as my son." Kishori Lai then put some questions to the 
plaintiff respondent, and asked if Salig Ram was in need of money, to 
wbioh witness replied in the negative. Pandit Sukhdeo further says 
that he afterwards sent the plaintiff to Kishori Lai in order that he 
might take lessons from him in astrology, and that Salig Ram returned 
after two or three months and told him that " the members of the family 
were ill-disposed towards him, and would not allow him to remain, that 
Pandit Kishori Lai was kind to him, but the inmates of the houBe would 
not allow him to stay.” The witness further gave an account of another 
interview which he had with Kishori Lai and Badri Prasad, a pleader, at 
the house of the latter. This was in connection with a notice whioh the 
plaintiff respondent had sent to Kishori Lai presumably in referenoe to 
the relations existing between him and Kishori Lai. This notice is not 
in evidence. At this interview, at the instance of Badri PraBad, who 
told Kishori Lai to tell honestly what the true state of facts was, Kishori 
Lai said “ I adopted Salig Ram and spent about one or two hundred 
rupees, but as Salig Ram was not attentive to his studies, I adopted 
another boy.” To this Badri Prasad replied that he had acted contrary 
to Hindu law, whereupon Kishori Lai said that he had come to him to 
get him out of the difficulty. Badri Prasad told him to have the matter 
settled or keep the two boys as his sons, to whioh Kishori Lai r «nH•— 

" Bo .f . oai ? nofc [44] °“ Let him be given something. 

I will give him a shop and a house to reside in and will get him married 

I will give him some money for marriage.” The negotiations for a 
settlement so deposed to fell through. The evidenoe of the nlaintifl’s 
witnesses to whom I have referred is also corroborated by that J r ..tw; 
at whose house one of the interviews to which I have 
place. This witness is a Brahman and was priest of K !u • r 1 
The latter used to come to Baighat to bathe in the Gance. ° n V. 
stay at the house of the witness. Lekhraj deposed that tg 3 
was adopted by Kishori Lai, and that after hU adoXn K ““r 5 
brought the plaintiff to bathe in the Ganges, and that on . E h B 1 
when they oame to bathe the witness presided over th* °. ooaBlon 
ceremony of the plaintiff. He described then what Lt® ° nBUr ! 
the interview, in the course of which Kishori Lai told Mm that he 


SO 
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had "|Ot ft dooumeab relating to the adoption and anobher revoking 
the adoption, These are two documents [Nos. 28 (c) and 55 
0 toe reoordj, in one of which Khnahali Ram, the natural father of the 
plaintiff, acknowledged the adoption, and in the other disavowed it 
From the evidence of all these witnesses it is clear beyond any doubt 
that the plaintiff was adopted by Kishori Lai. Ibis also patent that 
Kiflhori Lai was dissatisfied with the oonduot of the plaintiff, and endea¬ 
voured to undo what he had done. He appears to haveinduoed Khushali 
Ram, the natural father of the plaintiff, to exeoute the document (No. 55 
of the record) to which I have referred above, by which he purported to 
canoel the earlier writing [No. 28 (c) of the record] under his hand, in 
whioh he testified that he had given the plaintiff in adoption to Kishori 
Lai. If Kishori Lai oould have set aside the adoption, there is no doubt 
that he would have done so, as he was dissatisfied with the plaintiff. 
But where an adoption has been formally made after the performance of 
the ceremonies required by the Hindu law the adoptive father oannot dis¬ 
affirm it. The acceptance by Kishori Lai of the plaintiff as an adopted 
son secured to the plaintiff all the rights of a son. He beoame in 
faot such a son as if he had been begotten by his adoptive [45] father : 
Sukhbasi Lai v. Guman Singh (1). Upon the question of adoption, 
therefore, in my opinion, the appellant’s case wholly fails. 

The remaining question is one of some difficulty, particularly having 
regard bo the conflict of authority upon it. It is contended on behalf of 
the appellant that the plaintiff’s suit must be regarded as a suit to 
obtain a declaration that the adoption of the plaintiff was valid, and 
that the arbiole of limitation applicable to it is article 119 of the Limita¬ 
tion Act. It is said that when Kishori Lai sent the plaintiff away from 
his house and ceased to maintain or eduoate him there was an inter¬ 
ference with the rights of the plaintiff within the meaning of that 
article, and that inasmuoh as six years had elapsed from the date of such 
interference before the institution of the present suit, the suit was bar¬ 
red. It is to be observed that the alleged interference with the plaintiff’s 
rights as an adopted son was nob an interference on the nart of the defen¬ 
dant Musammat Ohandania. If there can be said to have been any such 
interference at all, it was an interference by Kishori Lai. In the plaint 
there is no olaim to have the validity of the adoption established, and 
indeed I fail to see what direob advantage the plaintiff could gain by 
establishing it as against the defendant, who is not related to the family 
of Kishori Lai except by marriage. The olaim in the plaint is simply a 
olaim for recovery of possession of immovable property against a 
trespasser. The property whioh is the subject-matter of the suit was 
admittedly the self-acquired property of Kishori Lai. He could therefore 
have disposed of it during his life-time or by his will as he pleased. 
Kishori Lai executed three wills, by the first of which he gave all bis 
property to his wife Musammat Bhaman, but direobed that if he adopted 
a son in his life-time such son should after his death be his heir. In the 
Second will, whioh was executed on the 28th of September 1886, after 
the testator had gone through the form of adopting another eon, one 
Ganga Bahai, the testator declared that Ganga Sahai, his wife Musammat 
Bhaman, and Musammat Ohandania should be his heirs. By the third 
will, dated the 28bh July 1893, he direobed that [46] Ganga Sahai 
should be the owner of all his property, but he directed him to pay the 

~ ~(1) (1679) I. L. R. 2 All. 866. 
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defendant Musammat Chandania Rb._ 5 a month during her life-time. 
Ganga Sahai died childless in the life time of Kishon Lai, who died on 
the 16th July 1895, leaving his widow Musammat Bhaman surviving 
him She took possession of his property, and died on the Uth cf Janu- 
ary 1900 whereupon Musammat Chandania book possession of it, al¬ 
though, as is obvious, she had no title whatever to it. Her case, as 
appears from paragraph 5 of her written statement, was that she had 
been in possession aod enjoyment of the property as of right from the 
date of the death of Musammat Bhaman, and so beoame entitled to the 
property. In the Court of the learned Subordinate Judge the ridiculous 
contention was put forward on her behalf, that her possession should be 
calculated from the date of the second will of KiBhori Lai, namely, the 
28th of September 1886, and that so she bad acquired a title by prescrip¬ 
tion. The testator did not die until the year 1895, and this contention 
was therefore obviously absurd. In the memorandum of appeal one of 
the grounds of appeal is that the suit is barred by limitation, and the lear¬ 
ned advocate for the appellant now makes a new case for her, and seeks to 
establish that the case is one, as I have said, falling within the provisions 
of article 119 of the Limitation Aot. . The plaintiff’s suit is certainly 
not in wards for a declaration of any kind ; it is a suit for recovery of 
possession of land, a suit wbioh in England or Ireland would formerly 
have been described as an aotion of ejectment, and latterly, since the 
Judicature Acts, an aotion for recovery of land. Such an aotion if 
brought by the heir of a deceased owner of an estate against a trespasser 
would not be described as an action for a declaration that the plaintiff 
was such heir. In such a suit if the faot of heirship were denied it 
would simply be a link in the chain of proof of title. Section 42 of the 
Specific Relief Aot, which was passed a few months before the Limitation 
Act of 1877, contemplates suits in which a declaratory decree alone 
is sought, enabling, as it does, any person entitled to any legal 
character, or to any right as to any property, to institute a suit 
against any person denying, or interested to deny, his title to suoh 
character or right, and to [47] obtain a declaration from the Court 
that he is so entitled. In such a suit the plaintiff need not ask for 
any further relief. If, however, the plaintiff iB in a position to seek 
further relief than a mere declaration of title and omits to do bo, then 
under the proviso to the section the Court oannot entertain his 
claim. The language of this section clearly shows that a suit for 
a mere declaration was in the contemplation of the Legislature 
when it framed this seotion. It appears to me, moreover, that it 
probably had in view, amoDgst others, suits of the nature mentioned 
in article 119 of the Limitation Aot. In the unreported oase of Parbati 
v. Misir Bansidhar (First Appeal No. 8 of 1900) recently disposed 
of by us the claim of the plaintiff was for a mere declaratory 
decree that an alleged adoption was invalid : no other specific relief was 
sought. The question before us has been the subjeot of consideration in 
the various High Courts, and the decisions upon it are most conflicting. 
In the case of Nathu Singh v. Qulab Singh (1) it was held by Edge, C.J.. 
and Banerji, J. f that article 118 of schedule ii of the Indian Limitation Aot 
applies ODly to suits for a declaration that an adoption is invalid, or in 
fact never took place, and does not apply to a suit for possession of pro¬ 
perty merely b eoause it may be necessary in order to give effect to the relief 

(1) (1895) I. Ij. R. 17 All. 167. 






OTUNDANIA V, SALIO RAM 26 All. 49 


oUimecl in nioh suit to find that an adoption is invalid. In this view the 

J aupporW b y tha ^oo'sions of this Court in Basin 
V i ^ p W ^\Ohandharap Singh v. Lachman Singh (2), by a decision 

I t Tu lll - b rT Courfc 111 Padajirav v. Ramrav (3), and by a deoi- 
Bion ot the GaloufcU High Court iu Lala Parhhu Lai v. Mylne (4) In 

the more recent case of Lali v. Murltdhar (5) the question came before 
a Benoh of this High Court consisting of my brothers Banerji and 
Aikman, and it was there held after a review of the authorities and 
careful consideration of the observations of their Lordships of the 
Privy Council in several appeals, according to which it was con¬ 
tended the question had been praotioally ruled by their Lordships, 
that article 119 of the Limitation Act did not apply to a suit 
for possession of immoveable property in whioh the plaintiff claimed 
[48] as the adopted son of the last male owner of the property, although 
the plaintiff's adoption was denied by the defendant, and the plaintiff 
himself had alleged that his right as adopted son had been interfered with 
more than six years before the institution of his suit. The question has 
been exhaustively treated by Bhashyam Ayyangar, J., in the reoent case 
of Ratnamasari v. Akilandammal (6) in a judgment in whioh he dissen¬ 
ted from his oolleagues, Moore and Benson, JJ. His judgment seems to me 
to contain an irrefutable argument in favour of the view hitherto adopted 
by this High Court, and against that recently adopted by the Bombay 
High Court in the oase of Shrinivas v. Eanmant Ghado (7) Benson, J., 
did not consider himself free to disregard what appeared to him to be the 
necessary consequence of the judgment of the Privy Counoil in the case of 
Jagadamba Ghowdhrani v. Dakhina Mohun (*), bub observes that if the 
question were res integra he would attach great weight to the arguments 
put forward by Mr. Jusbioe Bhashyam AyyaDgar. I am unable to 
discover in the decisions of the Privy Counoil to whioh we have been 
referred any suoh pronouncement of opinion upon the subjeot as would 
justify us in treating the decisions of this and the other High Courts 
whioh I have cited as being at variance with them. Their Lordships 
seem to me to have abstained from expressing any opinion upon the effeofc 
and operation of articles 118 and 119 of the present Limitation Act read 
in conjunction with section 42 of the Speoific Belief Act. It would serve 
no useful purpose for me to examine at length the various decisions in 
which the question has been dealt with. I can add nothing to what has 
been already said upon the subject, particularly in the exhaustive judg¬ 
ment of Mr. Jusbioe Bhashyam Ayyangar in the MadraB oase to which I 
have referred, which deals with the matter exhaustively, and in whioh I 
fully ooncur. ' Therefore I am prepared to hold that article 144, and nob 

article 119, is applicable to this case. 

Another answer has been given to the appellants contention 
by the learned advocate for the respondent, and that is that it 
is not open to the appellant to show that the plaintiff s suit is 
barred by limitation on other grounds than those which were 
[49] relied on at the hearing. At the hearing, as I have said, the case 
Bet up was one of adverse possession by the defendant appellant from 
the date of the will of 1886 of Kishon Lai. The oase made on behalf 
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of the appellant before u 8 is entirely different Thafccweie that the 
plaintiff s rights as adopted son were interfered with by his adoptive 
father more than sis years before the institution of the suit, wd that 
therefore the suit was barred. No such ease was made in the P^ings 
and there is no issue and finding as to any suoh interference. The act 
which the plaintiff oomplained of in his plaint was the taking possession 
by the defendant of the property of Kishori Lai on the death of his widow 
Mussammat Bhaman. It is further contended on behalf of the respon¬ 
dent that the interference contemplated by arbiole 119 is interference by 
the defendant, that is, according to the definition in the Act of the term 
defendant, by “ the defendant or any person from or through whom the 
defendant derives his liability to be sued.” The interference now relied 
upon by the defendant appellant is the alleged interference with ^ the 
rights of the plaintiff by Kishori Lai in not providing him with mainte¬ 
nance and education, &c., such as an adopted son is entitled to. It seems 
to me that if it can be said that the conduct of Kishori Lai towards his 
adopted son did amount to an interference with the rights of that son, 
suoh interference cannot help the defendant appellant in the present 
suit. The defendant cannot take advantage of the conduob of Kishori 
Lai so as to defeat the plaintiff’s claim for the reoovery of property, the 
right to reoover which from the defendant first accrued when she took 
possession on the death of Mussammat Bhaman. The interference con¬ 
templated by article 119 is interference by the defendant, and not inter¬ 
ference by a third party who was in no way connected with the defen¬ 
dant. I am therefore disposed to hold that if artiole 119 is applicable to 
this case the rights of the plaintiff as adopted son of Kishori Lai were 
first interfered with within the meaning of that artiole when the defen¬ 
dant appellant, on the death of Musammat Bhaman, took possession of 
the property in dispute and therefore are not statute barred. 

For these reasons I would dismiss the appeal with costs. 


[50] Burkitt, J.—I entirely concur in the judgment of the learned 
Chief Justice oa the question of faot, 'in which, concurring with the 
Court of first instance, he has found that the plaintiff respondent Salig 
Ram has proved that he was adopted by Kishori Lai. The evidence as 
to the factum of the adoption is, in my opinion, overwhelming, and one 
of the strongest pieces of evidence in its favour is the so-called “ deed of 
relinquishment,” No. 56 of the record, by which the plaintiff’s natural 
father (no doubt at the instigation of Kishori Lai, the adoptive father) 
endeavoured to disavow his aob in giving the plaintiff in adoption to 
Kishori Lai. 

I further concur with the learned Chief Justice in holding that, 
though Kishori Lai may have burned the plaintiff several times out of 
the house, or rather may have allowed the women of the family to burn 
him out (the evidenoe does nob go farther than that), and may have dis¬ 
avowed the adoption and pretended to adopt another boy (an aob abso¬ 
lutely ineffectual, if done during the plaintiff’s life-time), those acts done 
by Kishori Lai cannot benefit the defendant appellant in this appeal, 
nor, as far as she is concerned, can they be held to amount to an “inter¬ 
ference with ” the respondent’s rights as an adopted son within the 
meaning of article 119 of the seoond sohedule to the Limitation Act of 
1877. And, moreover, the evidence shows that, however badly Krishori 
Lai may have treated the plaintiff, he never denied, but on the contrary 
always admitted, that he had adopted the latter. There can be no doubt 
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ho was angry and dissatisfied with the plaintiff and would havo been 1903 
glad to have got rid of him. That, however, waB impossible. June 8. 

To my mind the earliest infcorferonoe with the plaintiff’s rights as an appklla.te 
adopted Bon on which the respondent oan rely is her own act in taking oivil. 

possession of the property in dispute on the death of Kishori's widow on —■ 
January 14, 1900. On Kishori Lai’s death in July 1895 his widow 
took possession aud held it till her death in January 1900. The ^ Igg 
plaintiff seems to have aoquiesood in this, though the widow had 
no title to possession if he were Kishori Lal’B adopted son. The 
suit was instituted iu the month of August in the same year. The 
appellant does not olaim through Kishori Lai; she is admitted [91] 
to be a trespasser in possession without a shred of title, and there¬ 
fore is not entitled to rely on any acts done by Kishore Lai when in a 
bad temper and angry with the respondent. I have, therefore, no 
hesitation in holding that if the limitation rule applicable to this case be 
that of artiole 119 of the second schedule to the Limitation Aot of 1877, 
the Suit is well within time, having been instituted only a few months 
subsequent to the interference by the appellant. 

But in ease I should have taken a wrong view of that matter, I 
think I should express my opinion oa the • contention raUed for the 
appellant at the hearing of this appeal that article 144 is the limitation 
rule a'pplioable to this suit. And first I would premise that if the 
plaintiff had been the natural born and only son of Kishori Lai, and if 
the latter for any reason, good or bad (say, suspeoting his legitimacy), had 
chosen to disavow him, and turned him out of his house without means 
of support, and if on his father’s death a reversioner had taken posses¬ 
sion, it is not denied that the plaintiff under such oiroumstances would 
not have been barred if he sued witbin twelve years from his father s 
death for poseeBsion of his father’s property, even though the, defendant 
to the suit pleaded that the plaintiff was illegitimate. In the plaint in 
fluoh a suit the plaintiff need say no more than that he was his father s 
legitimate son, and though, as a link in the chain of title, he might have 
to call evidenoe to establish his legitimacy, ha need not aBk for any 
formal declaration from the Court on that point. 

So here the plaintiff states no more in his plaint than that he is the 
adopted son of Kishori Lai, and on the strength of that status claims 

possession of his adoptive father s property from a br ®“ pa ® 8 ^; He , 

1 1 , .. , . .1 nf his title, had to prove bis adoption (ana 

doubt, as a link in the^ohain of h» Mie. ^ hfj ^ ba0n 

has proved it), but he doe > not ask to y ^ for 9Uoh 

adopted, and, in my ° p ‘“'?“- “ no aw , exactly the same 

a declaration. As a validly ^ 0 P ted 8 ° Q , BOn> i b ia difficult to see 
sUtus rights »nd pnv leges & di.aWlUy when seeking to 

why the former should be Bub^e ^ a t ser whioh OTO uld 

recover his adoptive father s p n a it 1 b [62] contended here that, be- 

not affect the latter also Atnkinthe plaintiff’s chain of title, and 
cause proof of his adoption is a link it 8aid> “ interfered with " 

because Kishori Lai did certain ao yearg bafore Buit , therefore 

the plaintiff s rights as an adopta the property from a trespasser. 

the plaintiff cannot now auetora a arti P ole n 9 , because he did not 
His suit, it is contended, is barred under art c ^ o[ Kishori 

during his father s llfe-tsme, wi deolara ti on that his adoption was 
Lai s interference, bus 1 to 0 ^ t bat it plaintiff were a natural 

valid. And at the same time it 
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born son whose legitimacy was doubted by his father, and denied bj the 
defendant in possession, the limitation rule applicable to his ease wool 
be article 144, even though the plaintiff might have-bat had not insti 
tuted a suit for a declaration of his legitimacy under section 42 of the 
Specific Belief Act. It is difficult to believe that the Legislature 
intended to make a difference in the matter of limitation in its treatment 
of two almost exactly similar classes of suitors when suing for similar 

r e ii e f. 

The reported cases on which the appellant relies are three cases 
decided by their Lordships of the Privy Council. It is argued that 
though the language used by their Lordships in those oases does not lay 
down in express words that to a case like the present, in which it is 
necessary for the plaintiff’s sucoess that he should prove that he had 
been validly adopted by Kisbori Lai, the limitation rule applicable is that 
to be found in article 119 of the Limitation Act, 1877, yet that it can be 
inferred that such was their Lordships' meaning. 


The first case is that of Jagadamba Chowdhrani v. Dakhina Mohun(l). 
That case was one under the former Limitation Act, No. IX of 1871, 
and turned on the meaning of the words " to set aside an adoption in 
article 129 of the second sohedule to that Aot. One of the learned 
Judges in the recent case of Shrinavas v. Hanmant (2) said :—“ Their 
Lordships of the Privy Council held that the words to ‘set aside an 
adoption ’ meant suits in which the validity or invalidity of an adop¬ 
tion was brought into question, and it was further held that such latter 
suits included all suits in which a party cannot suooeed without 
[63] displacing an apparent adoption in virtue of which the opposite 
party was in possession.” With all respeot, I think the learned Judge 
has placed too wide a meaning on their Lordships’ words. It seems to 
me that their Lordships, finding there was “ a longstanding usage among 
Indian lawyers ” by which a oertain meaning had become attached to 
the words “ suit to set aside an adoption ” in article 129 of the Limita¬ 
tion Aot of 1871, adopted that meaning in deferenoe to the usage, and 
applied it to the suit then before them. But 1 do not understand their 
Lordships to have held that had the question been res Integra they would 
have put that meaning on those words. Their Lordships hold that by 
a usage of many years' standing among Indian lawyers the expression bo 
“ set aside an adoption ” in artiole 129 of the Limitation Act of 1871 
applied to proceedings which bring the validity of an adoption under 
question, and applied quite indiscriminately to suits for possession and 
of a declaratory nature. That is to say, their Lordships held that, 
whether the object of the suit was to obtain a declaration that an alleg¬ 
ed adoption was invalid or for recovery of land after displacing an 
apparent adoption, the wording of article 129 of the Limitation Act of 
1871 applied equally to each class of suits by virtue of the longstanding 
usage among Indian lawyers. Their Lordships would, no doubt, have 
come to the same conclusion and for the same reason whether the object 
of the suit had been to ' establish ” an adoption or to recover land on 
“ establishing ” an adoption. The deoision of their Lordships turns, I 
think, on the peculiar wording of artiole 129 of the former Limitation 
Act, and the long-standing usage among lawyers by which a certain in¬ 
terpretation had been put on the words ‘ to set aside an adoption ” in 


(1) (1886) L. E. 13 I. A. 84. 


(2) (1899) I. L. E. 24 Bom. 260 at p. 283. 
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lh» former Limitation i Aot of 1871, and dom not Bupply a rule for the 
interpretation of articles 118 and 119 of the present Limitation Act. It 
must be borne in mind that in the present Aot not merely are the wordB 
Bet aside ana establish omitted, but also the limitation period has 
been oat down by ono-half, from twelvo to six years, and a great altera¬ 
tion has been made as to the time from which limitation should com¬ 
mence to run. The usage among Indian lawyers ” is to my mind the 
key-note pervading their Lordships* [54] judgment. As there cannot 
note be said to be any suoh usage as to the moaning to he attributed to 
artioles 118 and 119, I do not think I would be justified in holding that 
their Lordships decision as to article 129 of the former Aot is applicable 
to the new articles 118 and 119 of the present Aot, which in every res- 
peot differ from artiole 129 of the former Aot. 


The next case to which I will refer is that of Mohesh Narain Noonshi 
v. Taruk Nath Moitra (l). That case waB admittedly one to whioh the 
limitation rule applicable was article 129 of the Limitation Aot of 1871, 
and it was so held by their Lordships, who also did not dissent from 
the decision of the High Court that the suit was barred by adverse pos¬ 
session. On another question of limitation their LordsbipB followed 
their previous decision in Jagadamba Ghowdhrani v. Dakhina Mohun (2). 
But in reply to a suggestion that the question of limitation should be 
deoided under the provisions of Act XV of 1877, “ in whioh, " their 
Lordships say, 14 the language used is somewhat different * their Lord¬ 
ships said 1 —* It seems to be more than doubtful whether, if these were 
the words of the Statute applicable to the case, the plaintiff would there¬ 
by take any advantage. It is contended that by these words their Lord¬ 
ships must be taken to rule that had the articles of the new Limitation 
Aot been applicable the same meaning should be applied to them as to 
article 129 of the former Aot. In this contention I cannot conour. I 
entirely agree in the interpretation put on tbet-e words by the learned 
Judges in Jagannath Prasad Gupta v. Runjit Singh ( 3 ). I am unable to 
hold that by the words cited above, their Lordships intended to express 
that in their opinion the alteration in the Statute left the law unchanged. 
At the same time if that be not the meaning of their Lordships I con¬ 
our with Mr. Justice Bhashyam Ayyangar in Ratnamasan v. Akilandam- 
mal (4) that “ it amounts only to the expression of a doubt, and no more 
than a strong doubt, as to whether article 118 m.y not apply 
[88] to a suit which is not merely one for declaration of she invalidity 

of the defendant’s adoption. 


Ab to the third case Luchmun Lai Ghowdhru v . Kanhya Lai 
Mowar (b) I cannot find that in it their Loraships lay down the 

gnndDlefor which °° sectlo n U8 of the schedule to the 

The appellan b counsel of six years from the date of 

iMon Act, argued “ ^ guifc „ Their Lora9hip0 

he alleged adoption of the appauant Qot be barrea under fchat 

then proceed to show that the^ ^ ^ ^ p , aO0 . and 

B?oi\y beI;uB e e°tt U h e ad not b een proved that the alleged _ adopt ion^ 


U) (1892) L. R. 20 I. A. 30 B. C.; I. 
L. R. 20 Oal. 487. 

(2) (1886) L. R 13 I. A. 84. Qc4 . _ 

(3) (1897) I. L. B. 25 Cal. 354 at P- 
363. 


( 4 ) (1902) I. L. R. 26 Mad. 291 at p. 
365. 

(6) (1894) Tj. R„ 22 I A. 51 ; S. C. I. 
L. R. 22 Cal. 609. 


1903 
JUNE 3. 


Appbllate 

Civil 


26 A. 40= 
1003 A. W. 
N. 163 


37 


28 All. 86 


INDIAN HIGH COURT REPOBTb 


[Yol. 


1903 
JUNE 3. 


OrviL. 

26 A. 40= 
1903 A. W. 
N. 163. 


oome to the knowledge of the respondent more than six years before the 
institution of the suit. I understand the meaning of tbeir^ Lordships 
language to be no more than this !— Assuming for argument s Bake that 
AP nmT. ATE article 118 does apply, the suit is not barred under it.” That seems to 

be the plain meaning of the language used by their Lordships. I oannot 
understand how from it any inference can be drawn that in their Lord- 
ships' opinion artiole 118 did in faot apply to the suit, which was one for 
recovery of land, in which it was necessary for the respondent as part of 
his oase to displaoe an apparent adoption. 

The above are the three cases on which the learned advocate for the 
appellant based his contention that the limitation rule applicable to this 
suit was article 119 and not article 144. In my opinion they fall far short 
of establishing his contention. I am unable to infer from the language of 
their Lordships in the above cited oases that in their Lordships’ opinion 
there should be read into those artioles words which would make them 
applicable, not only to suits in whioh nothing but a declaratory deoree is 
prayed for, but also to suits on title (to which prima facie article 144 would 
apply) for possession of land in which the validity or invalidity of an 
adoption was in question. The words by which the nature of the suits 
to whioh artioles 118 and 119 were to be applicable is described in the 
first column of each artiole clearly refer to suits for declaratory [86] 
relief and for that relief only. I see no reasou why, unless compelled by 
the highest judicial authority, I should read into those artioles words 
extending their scope to classes of suits other than suits for declaratory 
relief. It must also be remembered that only a few months before the 
passing of the Limitation Act of 1877 the Speoifio Relief Act No. I of 
1877 was passed, and that Act, modifying in an important respeot sec¬ 
tion 15 of Act VIII of 1859 (to whioh the limitation law applicable was 
to be found in Act No. XIV of 1859 up to the passing of Act No. IX of 
1871) by section 42, gave legislative sanction to the institution of suits to 
obtain relief of a declaratory nature only. Articles 118 and 119 of the 
Limitation Aot of that year may well have been intended to provide a 
limitation period for two classes of suits for declaratory relief instituted 
under seotion 42 of the Speoifio Relief Aot. In his judgment in the 
recent Bombay case Slirinivas Murar v. Eanmant Chavdo (1), Mr. Justice 
Candy evidently would have oome to the conclusion at which I have 
arrived were it not that the learned Judge considered himself bound by 
the authority of the Privy Council to hold the contrary. And similarly 
in the recent Madras case Batnamasari v. Akilandammal (2) Mr Justice 
Benson, if the question were res interga , would have attaohed great 
weight to the arguments put forward by Mr. Justice Bhashyam Ayyan- 
gar, but the learned Judge did not consider himself free to disregard what 
appeared to be the necessary consequenoea of the judgment of the Privy 
Counoil in the case of Jagadamba Choudhrani v. Dakhina Mohan (3) 

I have endeavoured to show that that oase does not supnly a i« 1D 
or the interpretaticn of artioles 118 and 119 of the Limitation Aot of 
1877. I am therefore unable to follow the opinions of the learned Judges 
to the contrary. I would add that it is the experience of every Judge of 
his Court that a very common form of suit in these provinoes is a suit 
(under seotion 12 of the Specific Relief Aot whioh prays for nothing 
more than declaratory relief. And further, had the plaintiff here 
sued for declaratory relief only, his suit must hav« . h „_ 

(1) (1899) I. L. B. 24 Bom. 260. (2 TTi9M|Tl1i ^ - ,s /a?" 

(3) 1886) L. R. 131. A. 84. ' ' ' U E ' 26 Mad - m - 
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out by reaion of the proviso to section 42 of the Speoifio [87] Relief Aot. 
In the opinion I have arrived at, I am supported by a long series of 
authorities in this Court and in the Calcutta Court, and till reoently in 
the Bombay Court, and by the luoid and exhaustive judgment of 
Mr. Justice Bhashyam Ayyangar in Batnamasari v. Akilandammal (1). 

For the above reasons holding that the limitation artiole applicable 
to the suit is artiole 144 and not artiole 119, I am of opinion that the 
deoree of the lower Court in favour of the plaintiff respondent is righb, 
and I would dismiss this appeal with costs. 

BY the Court.— The order of the Court is that this appeal be 
dismissed with costs. 

-— Appeal dismissed. 


26 All. 57 (=1903 A. W. N. 19B). 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight , Chief Justice, and Mr. Justice Burkitt. 


Razi-un-nissa (Defendant) v . Sabir Husain and another 

(Plaintiffs).* 

[29th May, 1903 ] 


Act No. Ill of 1877 ( Indian Registration Act), section 85— Registration—Denial of 
execution—Deed nevertheless registered as against person denying execution—Ad¬ 
missibility of de6d in evidence. 

Where a Bub-Registrar in disregard of the provisions of section 35 of the 
Registration Aot, 1877, registered a document as against a person denying 
execution thereof, it was held that his action was ultra vires and without 
jurisdiction, and that the dooument oould not be admitted in evidence as 
against the party denying execution. Muhammad Ewaz v. Birj Lai (3) 
Malkarjun v. Narhari (3) and Majib-un-nissa v.Abdur Rahim (4) referred to. 

THIS was a suit upon a bond alleged to have been executed by one 
Saadat-ullah, the grandfather of the plaintiffs, in favour of the plaintiffs’ 
mother. Amongst other defences to the suit raised by the principal 
defendant, Musammat Razi-un-nissa, it was pleaded that the registra¬ 
tion of the document sued on without summoning the heirs of the exe- 
outant was quite contrary to law. It is not admissible in evidence 
according to law.” In fact the dooument was not registered in the life¬ 
time of Saadat-ullah, but after his death an application was [S8J made 
by the plaintiffs’ mother, through her agent specially authorized in 
that behalf, for registration. Upon that application the defendant, 
Musammat Razi-un-nissa, appeared and objeoted to the registration, 
denying due exeoution of the dooument. Notwithstanding the denial 
of execution by Musammat Razi-un-nissa, the Sub-Registrar registered 
the dooument, not merely as against the parties who did not deny exe¬ 
cution, but also as against the defendant-appellant. 

The Court of first instance (Subordinate Judge of Moradabad) 
decreed the plaintiffs' claim, and on appeal the lower appellate Court 
(District Judge of Moradabad) affirmed the deoree, holding, upon the 


• i-noal fi51 of 1901, from a deoree of T. 0. Piggott, Esq., Distriot 

Judge “adK! o« March 1901, Pa ° ai ‘ 

Rajnath, Subordinate Judge of Moradabad, dated the 1/th of February 1898. 
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authority of Ikbal Begam v. Sham Sundar (l) and Hardei v.^ Bam 
Lai (2), that the Court cannot go behind the certificate of registration on 
the ground that the Sub-Registrar acted in contravention of the terms 
of the Registration Aot, and that the certificate of registration must be 
accepted as conclusive. Against this decree the defendant, Musammat 
Razi-un-nissa, appealed to the High Court. 

Mr. Karamat Husain for the appellant. 

Mr. W. M. Colvin (for whom Mr. G. W. Dillon ) for the respondents. 

Stanley, C. J., and Burkitt, J.—The plaintiffs in the suit out of 
which this appeal has arisen sued on a bond which was exeoubed in 
favour of their mother by their grandfather, one Saadat-ullah. The 
bond was not registered in the life-time of Saadat-ullah. After his death 
an application was made by the plaintiffs’ mother, who olaimed ander 
it, through her agent specially authorized in that behalf, for registration, 
and upon this application the present appellant appeared, and objected 
to the registration, denying due execution of the dooument. Notwith¬ 
standing the denial of execution by the appellant, the Sub-Registrar 
registered the document, not merely as against the parties who did nob 
deny execution, but also as against the defendant-appellant. The Court 
of first instance deoreed the plaintiffs’ claim, and the lower appellate 
Court affirmed the decree, holding, upon the authority of two cases deci¬ 
ded in this High Court, that the Court cannot go behind the certificate of 
[59j registration on the ground that the Sub-Registrar acted in contra¬ 
vention of the terms of the Registration Act, and that the certificate of 
registration must be accepted as conclusive. The present appeal is from 
this decision. 


The 35th section of the Registration Act was amended by Act 
No. XII of 1879 by the insertion of the following words at the end of the 
section The Registering Officer shall refuse to register the dooument 
as to the person so denying ” (i.e. denying execution of it). These words 
were added after the decision of their Lordships of the Privy Council in 
the> case of Muhammad Ewaz v. Birj Lai (3). The words of the section 
are prohibitive, and cannot be interpreted as being merely directory It 
is a direction to the Registration Officer to refuse to register a dooument 
as agamst a person who denies execution. The omission to do an act 
which is directed by a Statute may not amount to more than an irregu¬ 
larity m procedure ; such was the case in Malkarjun y. Nathan (4) ; but 
where the words of the Statute are prohibitive, as in this ease, the doing 
o the prohibited act by the Court or an official of the Court is ultra 
mres and illegal, andI if ultra vires or illegal it must be heUto hive been 
done without jurisdiction. In the oase of Mujib-un-nissa „ 

Rahim (5) their Lordships of the Privy Council held that where a ReS- 
trar registered a deed at the request of one whom he knew to derive his 
power of attorney from a dead man, and accepted his admission If 
dead man s execution of the deed, the Registrar disreeardnd th . e 

of 3 3 ..d™ 3 , ol th „ 

quenoe the registration was invalid. Seotion 32 niiIT 
document whioh is offered for registration shall be presented ^t the 
Registration Office by persons holding a certain position! amongst others 
by a person executing or planning under the docum ent of by the 

(1) (1882) I. Ii. R- 4 All. 884. (4) (l9oni Ft nr 

(2) (1889) I. L. R. 11 All. 316. 6 JMO L R V? ^° m ' 387 - 
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representative or assign of suoh person, or by the agent of suoh person 
&o. In the case before their Lordships the person who presented hJ 

thTd^Vnd e J* 0OUfcl ? n WaB fch0 atfcorn ey of the deoeased executant^ 

rfinl d fV d '<f d A n /° fcaper80n autihorized by the Statute to present 
[60] the document for registration. He was in fact a mere volunteer 

his authority as attorney having expired on the death of his principal’ 

In that case the words of the Statute are not so mandatory as the words 
contained in section 35. In section 32 the Act prescribes that 

b f- pre !f° tod ; whereaa in section 35 the Aot declares 
l . he Regl0tr ® tlon Officer shall refuse to register. Under the direction 

docfiment m 3 ? th6 ' r Lord8hlp0 held thafc ‘he registration of the 

:: : e ' the “! rOU “ 0UD “ 60 to which we have referred was ultra 

wres and invalid. This ruling of their Lordships overrules the two oases 

which were relied upon by the learned District Judge, and, in our 
opinion, is a clear authority for the contention advanced on behalf of the 
appellant by her learned counsel that the registration in thiB case was 
invalid so far as she was concerned, and that it was therefore not pro- 
perly admitted in evidence against her. This oase is not on all fours 
with the case of Mujib-un-nissa v. Abdur Rahim, inasmuch as in that 
oase the Registration Officer had no authority to entertain the applica¬ 
tion, it not having been made by a person authorized by the Aot to 
make it. In the persent case the presentation of the petition was in 
accordance with the requirements of the Statute ; the error committed 
by the Registration Offioer was that he negleoted the prohibitory 

it as against a person who denied 
the due execution of the instrument. Her denial, we hold, deprived him 
of jurisdiction to register the document as against her, just as the 
Registrar in the oaBe to which we have referred waB held to have no 
jurisdiction to register the dooument, it not having been presented by a 
person authorized to present it, We, therefore, hold that this dooument 
has not been duly registered as against the appellant, and the appeal 
must be allowed. "We do not think it necessary to consider the other 
questions which have been raised in this appeal, having regard to our 
view upon this point. We, therefore, allow the appeal, set aside the 
deorees of the lower Courts, and dismiss the suit with costs in all Courts. 

Appeal decreed. 


26 A. 61 (=23 A. W. N. 196.) 

[61] APPELLATE CIVIL—FULL BENCH. 

Before Sir John Stanley, Knight , Chief Justice, Mr. Justice Blair and 

Mr. Justice Banerji. 


Ram Chand [Plaintiff) v. Durga Prasad and another [Defendants):' 

[1st June, 1903.] 

Civil Procedure Code , section 18, Explanation II—Res judicata—Mortgage—Sale of 
mortgaged property—Suit by purchaser for redemption—Mortgagee entitled to 
pre-empt—Claim to pre-empt not put forward in redemption suit—Subsequent 
suit for preemption. 

The owner of a certain share in a village mortgaged three-quarters of that 

. * Second Appeal No. 376 of 1901, from a decree of Babu Rajnath Prasad, Sub¬ 
ordinate Judge of Agra, dated the 16th of January, 1901, reversing a decree of Babu 
BaidyaNath, Officiating Munaif of Agra, dated the 30th June, 1900. 
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share to R. C. and afterwards sold the entire share to D. P. D.P., the pur¬ 
chaser, sued the mortgagee, R. C., for redemption, and obtained a decree. Sub¬ 
sequently R. C., who was a oo-sharer in the village, brought a suit for pre-emp¬ 
tion of the share against D. P. and the original mortgagor. 

Held that the fact that R. C. had not advanced his claim to pre-empt as a 
defence to D. P’s suit for redemption did not have the eSeot of making R. C s 
claim in his suit for pre-emption res judicata. Baldeo Sahai v. Bateshar 
Singh (l),Jadu Lai v. Bam Gholam (2), Narain Dat v. Bhairo Bukhshpal (3), 
and Pulandar Singh v. Jwala Singh (4) overruled. Srimut Rajah Moottoo 
Vijaya Ranganadha Bodha Gooroo Saiumy Peria Odaya Taver v. Katama 
Natchiar (5) and Deokinandan v. Sri Ram (6) referred to. 

27 All 78=1904 A. W. N. 165=1 A. L. J. 426 ; 55 P. R. 1907 ; 133 P. R. 1907 
F. B ] 


The facts of this oase are as follows:— 


One Gobinda, who owned a 4 biswansi share in a certain village, on 
the 27th of July 1887 mortgaged with possession 3 biswansis of that 
share to Ram Chand. 

On the 25th of February 1899 Gobinda sold the entire 4 biswansi 
share to Durga Prasad. Durga Prasad instituted a suit for redemption 
of the mortgage of the 27th of July 1887, and obtained a deoree for re¬ 
demption on the 20th of November 1889. On the 24th of February 
1900, Ram Chand instituted a suit for pre-emption ‘‘ according to the 
village custom and the conditions of the Wajib-ul-arz” of the property 
sold to Durga Prasad on the 25bh of February, 1899. The suit was re¬ 
sisted by Durga Prasad, who set up as a defence, inter alia , the plea 
that the suit was barred by section 13 of the Code of Civil Procedure, 
inasmuch as the plaintiff had omitted to set up his [62] claim to pre¬ 
empt as an answer to the defendant’s previous suit for redemption of 
Gobinda’s mortgage. 

The Court of first instance (Officiating Munsif of Agra) deoreed the 
plaintiff's olaim. On appeal the lower appellate Court (Subordinate 
Judge of Agra) held that the suit was barred by section 13 of the Code of 
Civil Procedure, and accordingly allowed the appeal and dismissed the 
suit. The plaintiff thereupon appealed to the High Court. The case 
came on for hearing before Blair and Banerji, JJ., who referred it to a 
Full Benob. 


Pandit Sundar Lal t for the appellant.—A olaim for pre-emption 
could not have been set up as an answer to Durga Prasad’s suit for re¬ 
demption, first, because we could nob claim pre-emption in respect of 
part only of the property sold, and, secondly, we had time to elect 
whether we would set up our right of pre-emption or not. Pre-emption 
is a right which maturee only when the pre-emptive price is paid and 
not before— Deokinandan v. Sri Ram (6). Consequently until the pre¬ 
emptive price is paid the sale is not invalid and the pre-emptor has no 
title to the property sold which he can pub forward as a defence. The 
sale of the equity of redemption gave the pre-emptor a cause of action 
to sue for pre-emption; bub a defence based upon the existence of a 
different cause of aotion is nob admissible—Hukum Chand on Res Judi¬ 
cata, p 69. The ruling in Ajudhia Balchsh Singh v. Arab Ali Khan (7) 
was referred to in support of the appellant’s contention. Reference was 
also made to the following oases , namely Baldeo Sahai v. Bateshar 

(1) (1875) I. L. R. 1 All. 75. 

(2) (1876) I. L. R. 1 All. 316. 

(2) (1880) I. L. R. 3 All. 189. 

(4) (1898) I. L. R. 20 All. 516. ’ 
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(5) (1866) 11 Moo. I. A. 50. 
tj) (1889) I. L. R. 12 All. 234. 

(7) (1885) I. L. R. 7 All. 892. 
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StngK{\),Jadu Lai v. Ram Gholam (2), Narain Dat v. Bhairo 
BukhshpalJS), Pulandar Stngh v. Jwala (4), and Asqurh Mahomed v, 

Nuzetma Bibee (5), in which a contrary view had been held, and it waa 
contended that theao oaaoB had boon wrongly decided. 

Pandit Mott Lai, for the respondent, relied ohielly upon the 
authorities just referred to. The right of pre-emption waa a perfeot 
right which had accrued to the defendant : all that waa [63] re- _ 

quired was the exercise of the right. Ho contended that if the olaim f £ nTs^ 
for pre-emption were raised aa a defence the issue could be tried just ' 
in the same way as if the right had been raised in a suit for pre¬ 
emption in whioh the plaintiff had to establish his olaim: a decree could 
be passed ascertaining the amount to be paid, fixing a day for the 
payment, and in the alternative of non-payment dismissing the claim. 


STANLEY, C. J. —This is an appeal by the plaintiff against a deoree 
dismissing his suit for pre-emption. One Gobinda was entitled to a 
4 biBwansi share in a certain village. He, on the 27th of July 1887, 
mortgaged 3 biswansis of this share with possession to the plaintiff ; aod 
later on, on the 25th of February 1899, be sold his interest in the entire 
4 biswansi share to the defendant, Durga Prasad. Durga Prasad instituted 
a suit for redemption of the plaintiff’s mortgage, and got a deoree on the 
20th of November, 1899. The plaintiff, who was a oo-sharer in the 
mahal, and as such oo-sharer entitled to a right of pre-emption, did not 
in that redemption suit eet up his claim to pre-empt the property. In 
the suit out of whioh this appeal has arisen he claimed that right, but 
his suit was dismissed on the ground that it was barred by the provisions 
of seotion 13 of the Code of Civil Procedure, inasmuch as he did not set 
up the olaim in the former suit for redemption of the mortgage. The 
Court of first instance deoreed the plaintiff’s claim, but the lower 
appellate Court dismissed it on the ground wbioh I have mentioned. 

The lower appellate Court relied on several authorities whioh 
undoubtedly support its view. It is said that the plaintiff s right of pre¬ 
emption was direotly and substantially in issue in the suit for redemption 
by reason of Explanation II to that seotion. Explanation II is in the 
following terms :—“ Any matter which might and ought to have been 
made the ground of defence or attaok in such former suit shall be deemed 
to have been a matter direotly and substantially in isBue in suoh suit.” 
It is contended that, inasmuch as under the first portion of that seotion 
do Court is at liberty to try an issue in whioh the matter direotly and 
substantially in isBue has been directly and substantially in issue in a 
former suit between the same parties, [64] the Court was not at liberty 
to try the plaintiff’s suit for pre-emption, it having been in issue in the 
former suit within the meaning of the seotion. The cases relied upon 
are, firstly, the case of Baldeo Sakai v. Bateshar Singh (1). . In that case 
the'Court held under similar circumstances that the plaintiff was barred 
by the provision of section 2 of Act VIII of 1859, a seotion which is 
similar in terms to seotion 13 of the present Code, from suing to enforoe 
a olaim for pre-emption. In their judgments the learned Judges say 
“ It would have been a good answer to the olaim then advanced that 
the sale on which it was founded was invalid, in that the defendant was 
entitled to a prior right of pur chase and ready to exero ise i t.” They 


(1) (1875) I. L. R. 1 All. 75. 

(2) (1876) I. L. R. 1 All. 316. 

(3) (1880) I. L- R 3 All. 189. 


(4) (1898) I. L. R. 20 All. 516. 

(5) (1870) W. R. C. R. 172. 
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lg0 3 then refer to a decision of their Lordships oi the Privy Council in the 
Jone l. case of Srimut Rajah Moottoo Vijaya v. Katama Natchiar (1), in whioh it 

- was said that “ when a plaintiff claims an estate, and the defendant 

Appellate being in possession resists that claim, he is bound to resist it upon all 
FuliT the grounds that it is possible for him, according to his . knowledge, then 
Bench, to bring forward,” and that if he fails to do so, he is estopped from 

- asserting any suob grounds thereafter. In the case before the Privy 

A 6 w nT 96 3 Council the faots were very different from the facts before the Court in 

' the case to whioh I have referred. In that case a party who claimed to 
be entitled to property under a will abandoned at the hearing his claim 
under the will, and rested his oase on the assumption that the property 
in dispute was undivided property, and that as Buch he had become 
entitled to it. The decision of the Judicial Committee being adverse to 
him upon this issue, he instituted a fresh suit for the purpose of 
establishing the will. Their Lordships held that he oould not do so, 
having abandoned that case at the prior hearing. They say that " when 
a plaintiff olaims an estate, and the defendant being in possession 
resists that claim, he is bound to resist it upon all the grounds that 
it is possible for him, according to his knowledge, then to bring 
forward. The present appellant might have insisted on the validity 
of the alleged will; but, instead of doing so, when his suit oame to 
be heard and deoided in the Court of final appeal, he in effect disclaimed 
all title under the instrument as a will, and insisted [65] that 
it must be regarded by the Court as not being testamentary. There 
would be an end to all security in the administration of justice if 
the course now taken by the appellant of setting up the will were 
allowed. It is obvious that the facts of that case are different from the 
faots in the case of Baldeo Sahai v. Bateshar Singh. The learned Judges 
in that case appear to me to have been in error in treating the sale whioh 
was sought to be preempted as invalid. They say that " it would have 
been a good answer to the claim then advanced that the sale on which it 
was founded was invalid. The sale was not invalid, but was merely 
voidable. It was a sale whioh was defeasible in the event of any co- 
s arer who was entitled to pre-empt electing to pre-empt and paying the 
purohase money. This decision was followed in the oase of Jadu Lai v. 
rtam Uholam (page 316 of the same volume of the Reports). Again in 
t e case of Narain Dat v. Bhairo Bukshpal (2), the decisions to which I 
ave referred were aocepted by the Court, but not without some doubt. 
1 e learned Judges say :— It is not without doubt that we feel ourselves 
constrained by prior decisions of this Court to hold that the view of the 
lower appellate Court is correot,” that iB that section 13 was applicable. 
In the more reoent case of Pulandar Singh v. Jwala Singh (3), the 
au ori y of the previous cases waB followed, and reliance was also placed 
upon the case whioh came before their Lordships of the Privy Counoil, 
to whioh l have referred, especially upon the passage whioh I have oited 
trom their Lordships judgment. I am unable, with all deference to the 
earned J udges who decided these oases, to concur in the view whioh 
,, , 00 J 0 s , ec ^ lon 13 of the Code of Civil Procedure. It appears to me 

• t 80C ^ lon no application to a case such as the present. The 
right of pre-emption could not, I think, have been properly pleaded by 
the plainfcin as an answer to the claim for redemption made in the former 


(1) (1866) 11 Moo. I. A. 60. 

(2) (1880) I. L. R. 3 All. 189. 


(3) (1898) I. L. R. 20 All. 516. 
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Bulk. It would form no defenoo to such an action. The right to pre¬ 
empti gave no vested luterost in the proporty to the plaintiff, but was 
merely a right of acquiring the property, of whioh he might avail himself 
or not as he pleased. Until an offer is made to a person entitled to pre¬ 
empt^ and [66] there is a refusal on his part to buy, the right of pre¬ 
emption continues, in my opinion, to exist so long as the enforcement of 
it is not barred by the provisions of the Statute of Limitation, and pro¬ 
vided that the party having the right is not guilty of any conduct which 
would render it inequitable on his part to enforce the right. I am con¬ 
fining myself entirely to oases whioh do not come under the Muham¬ 
madan law. In the case of Muhammadans the rule is different. Artiole 10 
of the Limitation Act enables a party having a right to pre-empt to 
enforoe that right at any time within one year from the time when the 
purchaser takes, under the sale sought to be impeaohed, physical posses¬ 
sion of the whole of the property sold, or, where the subject of the sale 
does not admit of physioal possession, when the instrument of sale is 
registered. I know of no rule of law which obliges a pre emptor to exer¬ 
cise hiB right forthwith, except in the case of Muhammadans. He 
mu6t not be guilty of any conduct which would render it inequitable on 
his part to insist upon his right. The mere existence of the right would, 
in my opinion, be no defence to a suit brought by a party entitled to 
redeem a mortgage, and therefore I think the defence whioh, it is sugges¬ 
ted here, the plaintiff ought to have set up was not properly open to him, 
and was not in issue in the former suit. 

For these reasons I find myseli unable to follow the decisions whioh 
have been relied upon by the lower appellate Court, and think that the 
claim of the plaintiff ought to have been decreed. I would therefore 
allow the appeal. 

Blair, J. —I am oontent to rest the deoision of this case upon 
the grounds oited in the judgment of the Chief Justice. Unquestionably 
there is a strong drift of authority in this Court in favour of the 
deoision of the Court below. In my opinion the defendant in the redemp¬ 
tion suit had at the time when he filed his written statement no 
vested right whatever in the property. On that day it is impossible 
to say that the prioe to be paid was one which, if that prioe had 
been ascertained, he would have been willing to pay for the property 
in question. It was an option that remained open to him to the last 
moment fixed for payment of that price, whether he would avail 
himself of his right or not. Other contingencies might happen, and 
[67] other pre-emptive claims might arise, so that until the matter had 
actually been decided by the decree of a Court and the money paid, or 
the money paid without the decree of a Court, so as to entitle him to 
possession, he had no vested right whioh would operate as a defence in 
the suit for redemption. It was suggested by Mr. Moti Lai , who appeared 
for the respondents, that the difficulty would be overcome in the suit 
itself in which pre-emption was set up as a defence. He said in effect that 
the trial of that issue would proceed just in the same way as if the right 
had been raised in a suit for pre-emption in whioh the plaintiff had to 
establish his olaim. He said that a decree could be passed ascertain¬ 
ing the amount to be paid, fixing a day for that payment, and in the 
alternative of non-payment, dismissing the suit. But even if that were 
so, and I do not think it worth while to discuss if it were so or not, the 
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element of uncertainty would still remain to the last day for the pay¬ 
ment of money, because on that day, if he found the price to be enor¬ 
mous, he could even at that moment refuse to exeroise his option. It 
was an option he possessed at the time when the redemption suit was 
brought, and nothing more than an option. It must, in my opinion, 
under section 13, be a vested and ascertained right alone whioh could 
be pleaded in answer to a suit for redemption. 

I concur with the opinion of the learned Chief Justice that the cases 
whioh have been deoided in this Court have been wrongly decided, and 
also that the decree of the lower appellate Court ought to be set aside, 
and the appeal remanded to him for trial on the merits. 

BANERJI, J.—I also conour with the learned Chief Justice. I was 
a party to the ruling in Pulandar Singh v. Jwala Singh (1). As upon 
further consideration the correctness of the view adopted in that case, 
and in the other oases in this Court on the point, seemed to me to be 
open to grave doubt, I joined my brother Blair in referring this case to a 
Full Bench. I do not think that the claim in the suit for redemption 
brought by Durga Prasad could be successfully resisted by the present 
appellant upon the ground that he had a right of pre-emption. [68] The 
mere existence of that right did not, as the learned Judges who decided 
the case of Baldeo Sahai v. Bateshar Singh (2) seemed to think, render 
the sale in favour of Durga Prasad an invalid sale. That sale was, as 
pointed out by the learned Chief Justice, only defeasible at the option of 
the present plaintiff if he chose to exeroise his right of pre-emption. 
But until he asserted that right, paid the pre-emption prioe, and thus 
got himself substituted for the vendor, the ownership of the property 
did not vest in him. This was held by the Full Bench in Deokinandan 
v. Sri Bam (3), and is also manifest from the provisions of sections 214 
of the Code of Civil Procedure. As the plaintiff in this case had not 
acquired a vested interest in the property, he could not have set up any 
such interest in answer to the claim of Durga Prasad. HU omission, there¬ 
fore to assert his right of pre-emption in the suit brought by Durga Prasad 
cannot preolude him from maintaining the present suit by reason of 
Explanation II to section 13 of the Code of Civil Procedure. 


By the Court. —As the appeal was decided by the lower appellate 
Court upon a preliminary question of law, and the other issues in the 
appeal have been left undetermined, the order of the Court is that this 
appeal be allowed, the decree of the lower appellate Court set aside, and 
the case remanded under the provisions of seotion 562 of the Code of 
Civil Procedure to the Court below with directions to re-admit the appeal 
under its original number and proceed to determine it on the merits. 
The oostB of this appeal, as also the costs in the Court below, will follow 
the event. 

Appeal decreed and cause remanded . 


(1) (1898) I. L. R. 20 All. 516. 

(2) (1875) I. L. R. 1 All. 75. 
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[69] APPRTiLATB CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 

Gan<JA Dei ( Defendant) v. Shiam Sundar (Plaintiff).* 

[llth June, 1903.] 

Ad No. IV of 1882 {Transfer of Property Ad), section 59— Mortgage-' Attestation of 

mortgage. 

Held that the attestation of a mortgage deed spoken of in seotion 59 of the 
Transfer of Property Aot, 1S33, does not mean only attestation of the exeoution 
of the deed in the prosenoo of the witnesses thereto, bub includes also attesta¬ 
tion after exeoution of the deed of the acknowledgment by the oxeoutant of his 
signature on the deed. Girindra Nath Mukerjee v. Bcjoy Gopal Mttkerjee (1) 
and Abdul Karim v. Sahtnun (3), dissented from. Ramji v. Parvati (3) and the 
obiter dictum in Sheikh Ghasii v. Bhawani Prasad (4) followed. 

[Dlsi. 31 Mad. 215=18 M. L. J. 219=3 M. L. T. 300 : 5 N. L. R. 3.: Fol. G A. L. J. 
737=3 I. C. 905 : Ref. 5 I. C. 539; 32 Gal 494 ; 37 Cal. 526.: Overruled. 35 Mad. 
607.] 

THIS was a suit for sale brought upon the basis of a mortgage deed 
alleged to have been exeouted on the 9th of August 1892 by one Musam- 
mat Bandi Begam through her general attorney, Amir Muhammad Khan, 
in favour of the plaintiff’s father. Of the several defendants, one Mueam- 
mat Ganga Dei resisted the suit, pleading that the bond sued on was not 
validly exeouted by Bandi Begam, nor had she understood the nature of 
the transaction nor received the consideration money. The answering 
defendant alBO denied the plaintiff’s right bo sue. The Court of first 
instance (Subordinate Judge of Moradabad) decreed the plaintiff’s suit, 
finding in favour of the due execution of the bond, and the lower appel¬ 
late Court (District Judge of Moradabad) on appeal by Ganga Dei 
sustained the decree of the Court of first instance. Musammat Ganga 
Dei thereupon appealed to the High Court, where, in addition tothepleaa 
taken in the Courts below, it was urged that ‘ Amir Muhammad Khan 
not having signed in the presence of the attesting witness examined in 
the case, his evidence is nob sufficient to prove execution by Amir Muham¬ 
mad Khan.” This seems to have been the Bole question argued before 

the High Court. tl . 

[70] Babu Jogindro Nath Ghaudhn for the appellant. 

Pandit Sundar Lai and Pandit Madan Mohan Malaviya for the 

respondent. , mi . . . - 

BLAIR and BANERJI, JJ.—This appeal raises one question, and one 

only, and that is, whether it can be said that a mortgage is within the 
meaning of section 59 of the Transfer of Property Act, duly executed 
when there is no attesting witness to the ao ual exeoution of the docu¬ 
ment. but only witnesses of the aoknowledgmenb of it after exeou¬ 
tion. The matter has been the subject of controversy, and the Calcutta 
High Court in two oases -Girindra Nath Mukerjee v. Bejoy Gopal 
Mukerjee (1) and Abdul Karim v. Sahmun (2)-put upon the pro¬ 
visions of seotion 69 the narrower interpretation, namely that a mort¬ 
gage is not duly attested unless there is some witness, to attest 
the exeoution itself. On the other hand, there is a decis ion of th is 

, „ ■ 

Sahib*Subordinate Judge of Moradabad, dated the 17th of February 1898. 

(1) (1898) 1 L. R. 26 Cal. 246. (3) (1902) 4 Bom. L. R. 069.* 

(2) (1899) L Ij. R. 27 Cal. 190. 
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1903 Court in the case of Sheikh Ghazi v. Bhawani Prasad (l). In that 
June 11. judgment, in which one of us took part, it was held on a com- 

- parison of the wordiug of section 11 and section 39 of Act No. VI of 

AF n^r LATE 1882 and section 50 of the Indian Succession Act, that the Legislature 

_ in using the word attested in section 59 of Act No. IV of 1882 did 

26 A. 69=23 not intend to use it in the narrow sense contended for by the appellant. 
A. W. N. 201. j n other words, this Court held that the provisions of section 59 of the 

Transfer of Property Act were complied with if there were attesting 


witnesses to attest, not the execution of the document, but the acknow¬ 
ledgment of its execution by the person who had exeouted it. Section 50 
of the Indian Succession Act provides in the case of what are called un¬ 
privileged wills that " the will shall be attested by two or more witnesses, 
each of whom must have seen the testator sign or affix his mark to the 
will, or have seen some other person sign the will in the presenoe and 
by the direction of the testator, or have received from the testator 


a personal acknowledgment of his signature or mark'or of the signature 
of suoh other person.” It seems to us reasonable to suppose that the 
interpretation put upon the word “ attest ” in that section, in the absence 
of good technical or [71] substantial reason to the contrary, should be 
taken to be the meaning in which the word is used in section 59 of the 
Transfer of Property Act. The other section referred to is section 39 of 
the Indian Companies Aot, which iB to the following effect:—“ The articles 
of association shall be printed, and shall be signed by eaoh subscriber in 
the presenoe of, and be attested by, one witness at the least.” It is to 
be noticed that the Legislature has inserted the words “ in the presence 
of ” apparently in order to distinguish tboBe cases where a dooument is 
duly attested, even though the attesting witness is not present at the 
time of the execution. A construction similar to what was put upon 
seotion 69 of the Transfer of Property Aot by a Bench of this Court 
has been put in a recent decision by the High Court of Bombay in 
Bamji Earihhai v. Bai Parvati (2), in which a Bench of that Court 
held that “ the word ‘ attested * as used in seotion 59 of the Transfer of 
Property Act has the same meaning which it has in section 50 of the 
Indian Succession Aot ; the attestation is not used in the narrow sense 
of attestation by witnesses to the execution of the document, but in the 
sense of admission of execution as well.” Tbe social institutions of this 
country, in which it may be extremely difficult, if not impossible, to 
obtain evidence of actual execution of a dooument by a pardah-nashin 
woman, support the view that the larger construction ought to be put 
upon the word ” attested ” in section 59 of the Transfer of Property Aot. 
We are therefore unable to aocept the construction put upon the seotion 
by the Calcutta High Court. We dismiss this appeal with costs. We may 
add that we regret that a report of the case which has been deoided by 
this Court has not yet found its way into the Indian Law Reports * In 
the absence of suoh report the Distriot Courts very likely put upon the 
word ‘ attested ” the same construction which has commended itself to 
the Calcutta High Court. 


Appeal dismissed. 


'[Note .—In the case in question —Sheikh Ghazi v. Bhawani Prasad—the opinion 
expressed by the Court as to the meaning of seotion 59 of the Transfer of Property Aot 
was purely obiter , and in no way necessary to the deoision of the appeal. The judg¬ 
ment therefore not being authoritative on this point, and no other question of 
importance arising in the case, it was not reported in the Indian Law Reports_ Ed.] 

(1) Weekly Notes, 1896, p. 89. (2) (1902) 4 Bom. L. R 869. 
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[72] APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice, and Mr. Justice Burkit. 


SHIB Lal (Defendant) v . Bhawani Shankar and others (Plaintiffs).* 

[I7fch June 1903.] 

Mortgage— Prior and subsequent incumbrancers—Effect of acquisition by mortgagees of 

e 9 u fty of redemption in part of the mortgaged property—Act No. IV of 1882 
[Transfer of Property Act), section 91. 
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The owners of shares in five separate properties mortgaged, first, all the five 
abates to one set of mortgagees, and subsequently four out of the five shares to 
a seoond set of mortgagees. The prior mortgagees, without making the puisne 
mortgagees parties to their suit, brought a suit for sale on their mortgage, 
obtained a decree and in execution thereof caused lots 1, 2 and 4 out of the 
property comprised in their mortgage to be sold. Of these lots they themselves 
purchased lots 1 and 2, and lot 4 was purchased by one Shib Lal. The puisne 
mortgagees next brought a suit for sale on their mortgage without joining the 
prior mortgagees as parties, and obtained a decree for sale, which decree was 
purohased from them by Shib Lal. The proceeds of the sale by the first mort¬ 
gagees of lots 1, 2 and 4 being insufficient to satisfy their deoree, lots 3 and 5 
were caused to be put up for sale. Shib Lal thereupon instituted a suit for a 
declaration that this property could not be sold without giving him an opportu¬ 
nity to redeem, and a decree was passed in his favour. The prior mortgagees 
then brought a suit against Shib Lal, the mortgagors and the subsequent 
mortgagees to recover payment of the amount remaining due to the plaintiffs 
on foot of their prior mortgage by sale of lots 3 and 5. 

Held , (1) that by reason of the purchase of lots 1 and 2 by the prior mort¬ 
gagees in execution of their deoree the integrity of the mortgage was broken up; 
(2) that the prior mortgagees were entitled to reoover by the sale of lots 3 and 
5 a rateable portion of the mortgage debt proportionate to the value of the said 
lots at the time when the prior mortgage was executed ; (8) that Shib Lal as 
representing the puisne mortgagees was not entitled in the present suit, in which 
he was defendant, to claim to redeem the whole of the property mortgaged.not- 
withstanding that the puisne mortgagees wore not made parties to the suit of 
the prior mortgagees, in execution of the decree in which the latter brought to 
sale and purchased lots 1 and 2. Dina Nath v. Lachmi Narain (1), Bisheshur 
Dial v. Ram Sarup (2) and Mahtab Singh v. Misree Lal (3) referred to. 


The facts of this case are as follows :— 

On the 9bh of April 1877 Hira Lal and Param Sukh exeouted 
in favour of Mahanand Ram and Sheodab, a mortgage of shares in 
five separate properties, whioh may be described as lots [73] 1 5, to 

seoure a principal sum of Rs. 13,000 and interest. On the 27th of 
August 1879, the mortgagors hypothecated lots 1—4 in favour of 
Ghansham Das and Radha Kishen. Bhawani Shankar and others, 
the representatives of the prior mortgagees, instituted a suit for the 
recovery of the amount due under their mortgage, but without making 
the puisne mortgagees parties thereto, and obtained a deoree on the 
2nd of October, 1883. Under this deoree lota 1, 2 and 4 were sold. 
Lots 1 and 2 were purohased by the plaintiffs, and lot 4 was puronased 
by one Shib Lal. The puisne mortgagees then instituted a suit for sale 
on their mortgage, and, on the 20th of August 1891, obtained a deoree 
for Bale. They did not make the prior mortgagees parties to this suit. 
The decree whioh the puinse mortgagees had thus obtained they sold to 
Shib Lal together with the right of lien on the property charged in that 


* Firat Appeal No. 55 of 1901, from a deoree of Maulvi Muhammad Ahmad Ali 
Khan, Subordinate Judge of Aligarh, dated the 11th of September 1900. 
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1(in3 decree. The proceeds of the sale which took place under the prior 
June 17. mortgagees’ decree of the 2nd of October 1883 were insufBo.ent to 

- satjiafy the decree, and thereupon lots 3 and 5 were put-up to Bale. On 

Appellate fe kis Shib Lai instituted a suit for a declaration that inasmuo 1 ferns 

assignor, the puisne mortgagees, were not impleaded by the first mort¬ 
gagees in their suit, a sale could not be had without giving him an oppor¬ 
tunity of redeeming, and a decree was passed in his favour in this suit on 
the 13th of July 1899. The suit out of which the present appeal arose was 
brought by the representatives of the prior mortgagees against Shib Lai and 
the mortgagors and the puisne mortgagees, and by it the plaintiffs sought 
to reoover the amount remaining due in respect of their prior mortgage 
by sale of lots 3 and 5. The suit was resisted by Shib Lai mainly on the 
ground that the plaintiffs were not entitled to maintain their suit with¬ 
out giving him an opportunity of redeeming ; and he alleged that he was 
entitled to redeem all the property comprised in the plaintiffs’ mortgage 
and that he was ready to sue for redemption of that mortgage. The 
Court of first instance (Subordinate Judge, Aligarh) gave the plaintiffs a 
deoree for sale as prayed. The defendant, Shib Lai, therefore, appealed 
to the High Court. 

The Hon’ble Mr. Conlan for the appellant. 

[74] Pandit Sunder Lai and Dr. Satish Chandra Banerji for the 


respondents. 

Stanley, C.J., and Burkitt, J.—The litigants in this appeal are 
the representatives of first incumbrancers on oertain properties on the 
one side and the assignee of a deoree for sale passed on a puisne mort¬ 
gage on the other. The suit was brought by the plaintiffs, the firsb in¬ 
cumbrancers, to realize the balance due to them on foot of a mortgage 
executed on the 9bh of April 1877, in favour of their ancestors Maha- 
nand Ram and Sheodab Rai. By this mortgage shares in five separate 
properties, which we shall describe as lots 1—5, were hypothecated to 
secure a principal sum of Rs. 13,000 and interest. On the 27th of 
August 1879 the mortgagors hypothecated the same property, with the 
exception of lot 5, in favour of Ghansham Das and Radha Kishan. The 
plaintiffs instituted a suit on foot of their mortgage for recovery of the 
amount due thereunder without impleading the puisne incumbrancers, and 
obtained a deoree on the 2nd of October 1883, which was nob, of course, 
binding upon the puisne incumbrancers. Uunder this decree three proper¬ 
ties were sold, namely lots 1, 2 and 4. Lots 1 and 2 were purchased by the 
plaintiffs, and lot 4 was purchased by Shib Lai, the defendant-appellant. 
The puisne mortgagees instituted a suit on foot of their mortgage, and 
on the 20sh of August 1891, obtained the usual mortgage deoree 
for sale. They did nob make the prior mortgagees parties to this suit. 
Subsequently Shib Lai purchased from the decree-holders the deoree of 
the 20iih of August 1891, together with the right of lien on the property 
charged in that deoree. The proceeds of the sale by the first mortgagees 
of lobs 1, 2 and 4 were insufficient to satisfy their mortgage and lots 3 
and 5 were put up for sale. Thereupon Shib Lai instituted a suit for a 
declaration that inasmuch as his assignors, the puisne incumbrancers, 
were nob impleaded by the first mortgagees in their suit, a sale could not 
be had without giving him an opportunity of redeeming, and a deoree 
was passed in his favour on the 13th of July, 1899. The suit out of which 
the present appeal has arisen was then brought by the plaintiffs against 
Shib Lai and his mortgagors and the subsequent incumbrancers to re¬ 
oover payment of the amount [78] remaining due to the plaintiffs on 
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fools of their prior mortgage by a sale of lots 3 and 5. The dofondant- 
appellant bhib Lai resisted the suit mainly on tho grounds that he was 
entitled to redeem all the property comprised in tho plaintiffs mortgage, 
and that he was ready to sue for redemption of that mortgage, and that 
the plaintiffs were not entitled to maintain their suit without giving him 
an opportunity of rodoemiug. The loarnod Subordinate Judge gave a 
decree in favour of tho plaintiffs, and henoe this appeal. 

This case is not unlike that of Dina Nath v. Lachmi Narain, First 
Appeal No. 15 of 1901 (unroported)* which came before this Court. 
The contention hero, as also in that case, was that under the provisions 
of seotion 91 of tho Transfer of Property Aot, the defendants were enti¬ 
tled to redeem tho entire mortgaged property by payment or tender of the 
entire mortgage debt, and that inasmuoh as the prior mortgagees had 
placed it out of their power to transfer all the mortgaged property to the 
puisne inoumbranoors, on redemption, they could not sue for foreclosure of 
part only of the mortgaged property. In that case we decided that where 
mortgagees have acquired the right of redemption in a portion of toe mort¬ 
gaged property, and an attaching creditor had also become part owner of 
that equity, the mortgagees oould maintain a suit for foreclosure or sale 
against the attaching creditor who had so purchased, for a portion of the 
mortgage debt proportionate to the value which the property purchased 
by the latter bore to the value of the entire mortgaged property—auoh 
value to be calculated in aooordanoe with the provisions of seotion 82 of 
the Transfer of Property Aot,—and that the at-baohing oredibor who had 
so purchased was entitled bo redeem only the share whioh he had pur¬ 
chased. There is nothing bo prevent a mortgagee from purchasing the 
equity of redemption in a portion of tne mortgaged property from the 
mortgagor. The effect of such purchase would be to extinguish a por¬ 
tion of the mortgage-debt proportionate to the value of the part of the 
property so purchased —Bisheshur Dial v. Ram Sarup (l). Although 
the sale held under the plaintiffs’ t™] decree of the 2nd of October 
1883 was not binding upon the defendant-appellant, that sale was 
effectual as between the parties to the suit. The plaintiffs under it 
acquired the equity of redemption in lots 1 and 2, and the defendant- 
appellant acquired the equity of redemption in lob No. 4. The effect of 
this sale was to break up the integrity of the mortgage; and when a 
mortgage aeourity is so broken up the mortgagors or their representatives 
beoome entitled to redeem on payment of a proportionate part only of the 
debt charged on the property. The first mortgagees having acquired part 
Of the mortgagors’ rights and interests could not throw the entire burden 
of the mortgage debt on the remaining portion of the equity of redemp¬ 
tion in the hands of a purchaser who had purchased at a sale in exeou- 
tion of a decree against the mortgagor A. was, said by Morgan, C J 
in the case of Mahtab Singh v. Misrey tail (3), a mortgagee is entitled 
to Bay to each of several persons who may have succeeded to the 
mortgagor's interest that he shall not bo entitled to redeem a part of the 
property on payment of part of the debt, because the whole and every 
part of the land mortgaged is liable for the whole debt But it does 
not follow from this that a mortgagee who has acquired by purchase a 
part of the mortgagor's rights and interests is entitled to throw ne 
whole burden of the mortgag e debt on the remaining portion of t ne 

(1009) I- L - R ‘ 25 A11 ' 446 * 

(1) (1900) 1. L. R. 22 All- 284. (*) <*W) N.-W. V. H. C. Rep. 1807, p 88. 
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1903 equity of redemption in the hands of one who has purchased it at a sale 
June 17. in execution of a deoree against the mortgagor. Each has bought subject 

to a proportionate share of the burden and must discharge it. M In such 
? Otol. TE a oase 0ach P r °P erfc y becomes liable to contribute rateably to the debt 

-’ secured by the mortgage, so much of the debt being extinguished as the 

26 A. 7property purchased by the mortgagees was liable to contribute. The 

19 N i A 90 W ' exfcenb of fche liabiliby of each Property being proportionate to its value 

at the date of the mortgage, the mortgagee who has himself purchased 
must bear a rateable share of the debt, and bring into account the value 
of the property purchased by him. For these reasons it seems to us 
that the plaintiffs were entitled to maintain this suit for the purpose of 
realising out of lots 3 and-5 a rateable proportion of the debt secured by the 
L77J mortgage, to be estimated according to the value of the respective 
lots at the date of the mortgage. ThiB is not a suit for redemption by 
the puisne mortgagees. The puisne mortgagees have not instituted a 
suit to redeem the whole mortgage ; and, though the appellant, their 
assignee, professes himself to be ready to institute such a suit he has 

A Q t, d0DQ B °; J hi , 0 V s a 8uit by prior mortgagees to have a portion 
of the debt secured by their mortgage realized by sale of a portion of the 

mortgaged property The learned Subordinate Judge appears to us, 

however to have fallen into an error in the manner in which the sum 

chargeable upon lots 3 and 5 has been calculated. In his judgment he 
irected that an account should be taken of the amount due to the plain- 
tiff s under their mortgage, and that out of that amount the sums realized 
by the sale of the property held under the plaintiffs-respondents' decree 
for sale should be deducted, and that a decree should be passed for the 
alanoe with interest. It does not follow that the amounts realized bv 

or som^ofTh th9 fuU valu . e q of fche P r <>Perbies sold. It may be that the lots, 

hLn \ " er ° Bold at an under value ‘ An in auiry should have 
fTactnV 0 " bhepurpo8e of ascertaining what the respective values 
of each of he respective lots were at the date of the plaintiffs-respon- 

thaf d«.?° rfc > a vf^ T 8 WQ SS bhQ amounb of fche entire mortgage del/ on 

d«n i n, r ln l ere8t * aDda Erection given for the preparation of a 

decree for realization out of lots 3 and 5 of a rateable proportion of Ihe 
amount so ascertained according to the values of lots 3 and 6 We 

r»°t° r !r 8 7“ 8r j-° the l0Wer Court t0 aBO0rtain and determine these 
matters, and we direot that it take suoh additional evidenoe as may be 

“r* “““ tog,,b ”' wl,h th * •»«•»». 
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Bmj Mohan Das (Plaintiff) v. Algu and another {Defendant)* 
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d , |1, ' taRri i 1 ’ h o! 30011011 ’-'of tho N.W.r. Rent Aot, 1881, ia 

•fc^ Suftuotuftry mort 8‘8 a °< ^ oooupunoy holding by 

th« tenant having a right o! oeeupanoy. KMi R„m v. Nathu Lai (1) follow- 

Lai (9) referred to DhUrand " ar Sin « h »»>• “■> 

[Ref. 26 Mi m-A. W. N 1904, 192 ; 3 A. L. J. 40=1906 A. W. N. 2,4 ; 8 

A ^ I 81 rTro?n A ' W,N * 300 ~ 29 All 129; 2 A. L. J. 471; 3 A. L. J. 

1801 — 1J J. 0. tiol • J 

THIS was a Buib for possession of immoveable property and (or 
mesne profits. The faotB out of which it arose are as follows : One 
Algu, an oooupanoy tenant of the laud in suit, granted a usufructuary 
mortgage of the laud to Brij Mohan Das ou the 22nd August, 1880. On 
the Bame date Brij Mohau Dab gave a lease of the same land to Algu at 
a rent equivalent to the interest stipulated for in the mortgage and a 
kabuliat was executed by Algu in favour of Brij Mohan Das. The rent 
fell into arrears, and proceedings were taken by the lessor in the Rent 
Court for the ejectment of the lessee for non-payment of rent, and an 
order for ejectment was passed on the 10th of July, 1884, when posses¬ 
sion of the lands was given to Brij Mohan Das. Subsequently, in or 
about the year 1897, Algu and his son Binayak illegally took possession 
of the mortgaged property, ousting the mortgagee. Brij Mohan Das 
thereupon renewed his application to the Rent Court for ejectment of 
the defendants from the holding. ThiB application w&b rejected by the 
Rent Court on the ground that the relation of landlord and tenant no 
longer subsisted between Brij Mohan Das and Algu, it having been 
determined by the ejeotment proceedings in 1884. The present suit waB 
accordingly brought by Brij Mohan Das, in which he sought to eject the 
defendants Algu and Binayak as trespassers, and also asked for mesne 
profits. The Court of first instance (Munsif of Benares) decreed the claim 
for mesne profitB, but refused a deoree for possession. The lower appel¬ 
late Court (Diatriot Judge of Benares) affirmed tho [79] decree of the 
Court of first instance. The plaintiff thereupon appealed to the High Court. 

Pandit Baldeo Bam Dave for the appellant. 

Munshi Qulzari Lai for the respondents. 

STANLEY, C. J., and BURKITT, J.—The facts of this case are simple. 
Algu, one of the defendants respondents, being an occupancy tenant of 
agricultural lands, on the 22nd of August i860 granted a usufructuary 
mortgage of those-lands to the plaintiff-appellant. Bri] Moheu Das. On 
the same date Brij Mohan Das gave a lease to Algu of ibe same lands at 
a rent equivalent to the interest stipulated for in the mortgage, and a 
kabuliat waB executed by Algu in favour of Brij Mohan Das. The rent 
fell into arrears, and proceedings were taken by the lessor in the Rent 
Court for the ejeotment of the lessee for non-payment of rent; an order of 
ejectment was pasaed on the 10th of July, 1884. That order was exe¬ 
cuted on the 21at of December 1884, when possession of the lands was 
given to Brij Mohan Das. Subsequently, in or about the year 1897, the 
defendant Algu and his eon Binayak, the second defendant, illegally took 
posBession of the mortgaged property, ousting the mortgagee. Brij 
Mohan Das thereupon renewed his application to the Rent Court for 
ejeotment of the defendants from the holding. The Rent Court properly 
rejected this application, inasmuch as the relation of landlordland tenant 
no longer subsisted between BrpjJohaD Das and Algu, it having been 

(3) (1885) I. L. R. 7 All. 866. 
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determined by the ejectment proceedings in 1684. The present suit was 
therefore brought by tbe plaintiff claiming possession of the lands and 
also mesne profits. The Court of first instance decreed the claim so 
far as regards mesne profits, but dismissed tbe suit so far aB regards the 
olaim for possession of the lands. The lower appellate Court affirmed 
this decree. Hence the present appeal. 

The learned Subordinate Judge has clearly fallen into an error in 
the reason which he assigns for his decision. He refers to the Fall 
Bench case of Kkiali Bam v. Nathu Lai (l) as deciding that an oooupancy 
tenant of agricultural land may grant a usufructuary mortgage of his 
holding; and so far therefore as the legality of the mortgage is concerned 
held iD [80] aooordance with the ruling that the plaintiff was entitled 
to maintain his suit. But he found that inasmuch as on the second 
application made by the plaintiff-appellant to the Rent Court for the 
eviction of the defendants the Rent Court refused to entertain the appli¬ 
cation, it therefore followed that the mortgage was not really a usufruct¬ 
uary mortgage at all. He says:—“ Algu was ejected in 1884, and then 
plaintiff held through shikmis. They again got possession, and plaintiff, 
trying to eject them a second time, failed. Apparently then tbe mort¬ 
gage in the first instance was not really with possession.” In this the 
learned District Judge was entirely mistaken. The reason for the 
refusal by the Rent Court to entertain the application by the plaintiff for 
ejectment of the defendants was that the relation of landlord and tenant 
did not exist between them, it having been determined by tbe previous 
orders passed in 1884, The Rent Court had therefore no jurisdiction 
whatsoever to entertain the application, and hence it was rejected. 
The only Court which could pass an order for the eviction of the 
defendants was a Civil Court, the defendants being trespassers. The 
reasons therefore assigned by the learned District Judge oannot be sup' 
ported. The plaintiff was clearly, in our opinioh, entitled to a decree 
for possession. It has been argued, however, before us that an occupancy 
tenant cannot lawfully grant a usufructuary mortgage of his holding by 
reason of the provisions of section 9 of Act No. XII of 1881. Our 
attention has been called to two cases in support of this contention, 
namely the Full Bench cases of Ganga Dm v. Dhurandar Singh (2) and 
Abadi Husain v. Jurawan Lai (3). In the first of these cases it was 
held that a mortgage with possession by an occupancy tenant of his culti- 
vatory holding was a ” transfer ” within the provisions of section 9 of 
the Act to which we have referred. In the second case it was also held 
that a zar-i-peshgi lease granted by an oooupancy tenant was a transfer 
of the occupancy rights within the meaning of section 9 of the Rent Act, 
and was therefore invalid. The question, however, was fully considered in 
a later Full Bench case, namely the case of Khiali Bam v. Nathu Lai (1). 
[81J In that case there is no doubt, as has been pointed out, that the 
question was not really before the Court, the only question referred to 
the Full Benoh being whether or not an ex-proprietary tenant, to whom 
section 9 of Act No. XII of 1881 applied, could sub-let his holding, or 
any part of it. In the judgment, however, of the Court the law upon the 
subject was fully considered, and the two earlier cases dealt with. The 
Court, consisting of all the Judges, deoided that the previous decisions 
oould not be f ollowed, and held that— No doubt a usufructuary mort- 

(1) (1893) I. L. R. 15 All. 219. 

(2) (1883) 1. L. R, 5 All. 495. 


(3) (1885) I. L. R. 7 All 666. 
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gage by an oooupanoy tenant; of his oooupanoy bolding does for the term 
of the mortgage transfer suob right to the possession of the land mort¬ 
gaged as the mortgagor has, but it does not transfor the right of ooou¬ 
panoy, and no dooree for sale of the right of oooupanoy could be obtained 
in a suit by the mortgagee under Aot No. IV of 1882, whether the seoond 
paragraph of seotiou 9 of Aot No. XI[ of 1881 applied or nob/’ This ease 
has been followed in a number of unroporbed oases, the latest of which ig 
Ramji Laly. Beni Prasad (Seoond Appeal No. 545 of 1901), in whioh our 
brothers Blair and Banerji held, relying upon the decision in Khiali 
Ram v. Nathu Lai (1) that the seoond paragraph of Beotion 9 of the Rent 
Aot is no bar to the creation of a usufructuary mortgage of an oooupanoy 
holding by the tenant having the right of oooupanoy. We think, having 
regard to the fact of the decision of the Full Bench in the case of Khiali 
Ram v. Nathu Lai, and the fact that it has been followed ever since its 
date, we ought not to disturb the ourrenb of authority, and that the rule 
laid down in these oases should be followed. Holding this view, we allow 
the appeal, set aside the deoroes of the lower Courts in so far as they 
dismissed the plaintiff’s olaim for possession of the land in dispute, and 
in addition to the decree whioh they have passed, we give a decree for 
possession of the lands oomprised in the usufructuary mortgage. We do 
not think, having regard to the conflict of authority upon this question, 
that we should award costs bo either 6ida. The parties will, therefore, 
abide their own costs of this appeal. 

- Appeal decreed. 
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[82] APPELLATE CIVIL-FULL BENCH. 

Before Sir John Stanley , Knight, Chief Justice, Mr. Justice Blair , 
Mr. Justice Banerji , Mr. Justice Burkitt and Mr. Justice Aikman. 


BAM Narain and others ( Plaintiffs) v. Mohanian ( Defendant ■).* 

[20th June 1903.] 


Act No IV of 1882 [Transfer of Property Act), section 43~-Civil Procedure Code , sec¬ 
tion SYl—Benamidar—Sutt by mortgagee for sale on a mortgage alleging that the 
purchaser of part of the mortgaged property fold benamifor the mortgagor. 

One Ram Sahai mortgaged a house, representing himself to bo the owner 
thereof to Ram Narain and others. As a matter of fact, part of the house did 
not belong to Ram Sahai, but to one Jaswant Singh. In execution of a money 
deoree against Jaswant Singh the portion of the house whioh belonged to him 
was sold by auotion, and it was purchased by Musammafc Mohanian, the wife of 
Ram Sahai. The mortgagees brought a suit for sale on their mortgage, alleg- 
ging, as to the portion of the house purchased by Mohanian, that it was pur¬ 
chased benami for, and wa3 really the property of, their mortgagor, Ram Sahai. 

Held that inasmuch as the plaintiffs claimed as representatives of the alleged 
beneficial owner they were precluded by the provisions of section 317 of the 
Code of Civil Prooeduro from suing for the sale of the portion of the house 
purchased by Mohanian. Uncovenanted Service Bank, Ld., s. Abdul Bari (2), 
Delhi and London Bank, Ld. t v. Chaudhri Partab Bhaskar (3), and Ktsnan 
Lai v. Qaruruddhwaja Prasad Singh. (4) referrod to. 

[Pol. 33 All. 382 : Ref 35 All. 138 ]____ 


•Second Appeal No 249 of 1901, from a decree of Maulvi Maula Baksh, Additional 
Subordinate Judge of Aligarh, dated the 6th of December 1900, reversing a deoree of 
Babu Hira Lai Singh, Munsif of Aligarh, dated the 10th of July 1900. 

(L) (1893) I. L.R. 15 All. 219. < 9 > Hii'h IiaII » 

(2) (1896) I. L. R. 18 All. 461. (4) (1899) I. L. R. 21 All. 238. 
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1903 The facta of this case are as follows : — 

June 20, One Bam Sahai, representing himself to be the owner of a house, 
Appellate mortgaged it to Bam Narain and others. To a portion of this house Ram 
Civil— Sahai had no title, it being owned by one Jaswant Singh. In execution 
Full of a money deoree against Jaswant Singh this portion of the house was 
Bench. bo ^ | an d wa0 purchased by Musammat Mohanian, the wife of the mort- 
26 A. 82 S a £° r Bam Sabai. The suit out of which this appeal arose was then in- 
=23 A. W. stituted by the mortgagees, and in it they asked for sale of the entire 
N. 108. mortgaged property, alleging as regards that portion of the house which 

was purchased by Musammat Mohanian that the purchase was in 
reality a benami purchase on behalf of Ram Sahai. The Court of first 
instance (Munsif of Aligarh) found [83] that the purchase was 
benami, and gave a decree in favour of the plaintiffs for sale of 
the entire property. Musammat Mohanian appealed from this 
decree in respect of the portion of the house whioh had been pur¬ 
chased by her, relying upon the provisions of section 317 of the Code 
of Civil Procedure. The lower appellate Court (Additional Sub- 
ordinate Judge of Aligarh) aocepted the contention of Mohanian and 
modified the deoree of the Court of first instance by exempting from its 
operation that portion of the house whioh had been purchased by her. 
I he plaintiffs thereupon appealed to the High Court. 

m 7 Jog L [ ndro Na t [ h Chaudhri (with whom Babu Satya Chandra 
Mukerjt), for the appellants, contended that seotion 317 of the Code of 
Civil Procedure applied only when the plaintiff is the person who 
alleges himself to be the benefioial owner or the representative of the 
beneficial owner. He referred to section 260 of the former Code of 1859, 
and argued that the insertion into section 317 of the present Code of the 
words or on behalf of some one through whom such obher 
person claims indicated that the suit whioh the section was 
intended to prevent was a suit by the person who claimed to be the 
beneficial owner or the successor in title of the benefioial owner. Re- 

!? 7 r,0D 7 ?l wa9 fof^TT fe0 Sohun Lal1 v - Lala Gya Pershad (U, Pur an Mai v. 
AU Khan {2) Uncovenanted Service Bank, Ld. v. Abdul Bari (3). 

Kanizak Sukma v.Monohur Das (4), Subha Bibi v. Ear a Lal Das (5), 

Delhi and London Bank, Ld. v. Chaudhri Partab Bhaskar (b), Kishan 

ctnder D^) la ^ ^ (7) and Nokori Dhar Sa ™P 

fehs Co!w r!‘ W fp Lal A { ° r the . respondent, argued that section 317 of 
the Code of Civil Procedure was intended to prevent suits whioh were (1) 

chase w 0 « £ purchasers, and (2) based on the ground that the pur- 

, Wa f b ?“ aml ' bub tbare was no limitation as to the person suing. 
The object of the seotion is to discountenance benami purchases If the 
operation of this section be limited to suits by persons cfaiming to ba 
real purchasers against the certified purchaser, the object of the section 
[ 4] might be easily defeated by the person olaiming to be the real 
purchaser inducing one of his creditors to put up the property to sale 
The certified purchaser would not be able, on the appellants' contention 

to'Xl'rUoK, 0 ” 317 ' 0H1 Pr °" a ™ «•' «. 


(1) N.-W. P. n. G. Eep. 1874, 265 

(2) (1876) I. L. R. 1 All. 235. 

(3) (1896) I. L. R. 18 All. 461. 

(4) (1885) 11. L. R. 12 Cal. 204. 


(5) (1894) I. L. R. 21 Cal. 519. 

(6) (1898) I. L. R. 21 All. 29. 

(7) (1899) I. L. R. 21 All. 238. 

(8) (1900) 3 C. W. N. 341. 
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Ram narain t>. mohanian 


W °: ,W after sale ab bhe instance of 

the oredHor of tho person 0 Uinain B to bo the real purchaser. The new 

auction purchaser at this sale would bo the representative of the original 

real purchaser and would bo a person claiming through him. A suit bv 

the later purchaser would bo barred by section 317, Civil Procedure 
Uocie. against; the first, oerbifiod purchaser. 

. Bub in this oase the plaintiffs are mortgagees and claim through 
their mortgagor Ram Salmi, the alleged benefioia! owner. They, there¬ 
fore, in any view of section 317, cannot maintain the present suit 
against bhe certified purchaser. It was submitted further that the last 
words of the first paragraph of section 317 did not refer to the claimant 
in the suit. Reliance was placed on Delhi and London Bank, Ld. v. 
Ohaudhri Part ab Bhaskar (l), Kishan Lai v. Oaruruddhwaja Prasad 
Singh (2) and Rama Kuruy v. Sridevi (3). 

Babu Jogindro Nath Chaudhri replied. 

STANLEY, C. J.—The question raised in this appeal depends upon 
the true construction of a somewhat obscure section of bhe Code of 
Civil Procedure. One Ram Sahai, representing himself to be the owner 
of a house, mortgaged it to bhe plaintiffs-appellants. To a portion of this 
house he had no title, it being owned by one Jaswant Singh. A money 
decree was obtained against Jaswant Singh by a oredibor and his share 
in the house was sold on the 15th of November 1897, and purchased 
by the defendant-respondent, Musammat Mohanian, who was bhe wife of 
the mortgagor, Ram Sahai. The plaintiff instituted the suit out of 
which this appeal has arisen for a sale of bhe entire mortgaged pro¬ 
perty, alleging as regards the share whioh was purchased by Musam- 
mat Mohanian that the purchase was in reality a benami purchase 
on behalf of Ram Sahai. The Court [85] of first instance found that the 
purchase was benami , and gave a deoree in favour of the plaintiffs in 
respect of the entire property. Musammat Mohanian appealed from this 
decree, so far as regards the share of the premises whioh were purchased 
by her, relying upon the provisions of section 317 of the Code of Civil 
Procedure, which provides that no suit shall be maintained against the 
certified purchaser on the ground that the purchase was made on behalf 
of any other person, or on behalf of some one through whom suoh other 
person claims.” What these words “ or on behalf of some one through 
whom such other person claims * mean it is impossible to say. The lower 
appellate Court accepted the contention of Musammat Mohanian, and 
modified the deoree of the lower Court by exempting from its operation 
the portion of the house which was purchased by her. From this 
decision the present appeal has been preferred. 

Upon the meaning of section 317 there has been great divergence of 
opinion amongst the Judges of this and other High Courts In the case 
of the Uncovenanted Service Bank, Ld. v. Abdul Ban (4), a limited 
operation was given to the section. My learned brothers Banerji and 
Aikman held that the section only contemplated suits between a certified 
purchaser and the beneficial owner, and cannot operate so as to bar a 
third party from asserting that the certified purchaser is not the benefi¬ 
cial owner. In tbeir judgment they say That section forbids a suit 
by a person claiming to be the beneficial owner against the certified pur¬ 
chaser, except on the ground of fr aud. There can be no doubt that the 

(1) (1898) L L. R. 21 All. 39. <») g? or{ T L R Will 

(2) (1899) I. L. R. 21 All. 238. ( 1896 > L L - R - 18 A11 - * 61 - 
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flection contemplates a suit between the certified purchaser and the per- 
gon olaiming tc be the benefioial owner, and not a suit like the present, 
in which a third party asserts that tbe certified purchaser was not the 
benefioial owner.” In the latter case of the Delhi and London Bank, La. 
v. Chowdhri Partab Bhaskar (1), in which the meaning of section 184 of 
the Land “Revenue Act, which is almost identical in its terms with section 
317 of the Cede of Civil Procedure, was considered, my brother Knox 
held that tbe operation of the section was not confined to disputes bet¬ 
ween certified auction purchasers and persons who alleged that suoh 
auction [86] purchasers purchased on their behalf as their benamidars 
but extended to oases where the dispute is between the certifisd purcha¬ 
sers and third persons, who allege that the certified purchasers are not 
the real purchasers. My brother Banerji, on the other hand, in that 
oase, maintained the view aooepted by the Court in the Unconvenanted 
Service Bank, Ld. v. Abdul Bari (2). Again the question came before a 
Bench of this Court consisting of my brothers Blair and Burkitt, JJ., in 
the case of Kishan Lai v. Garuruddhwaja Prasad Singh (3). In that 
oase the judgment of Knox, J., in the oase to which I have referred, was 
approved, and it'was held that tbe provisions of seotion 317 are subject to 
no limitation other than suoh as is contained in tbe section itself, namely 
that tbe suit, the maintenance of which is prohibited by that section, 
should be brought against a certified purchaser, and based upon the 
ground that tbe purchase was made on behalf of a person other than the 
certified purchaser, and that the question who the plaintiff may be is not 
material. Upon the language of the seotion, whatever may have been 
the intention of the Legislature, it is difficult to my mind to see how any 
limitation can be placed upon its operation. There are certainly no words 
expressly limiting it to suits between the persons olaiming to be real 
purchasers and certified purchasers. The words of the seotion are 
general—'“ no suit shall be maintained 8gainst the certified purchaser. 

It appears to me. however, unnecessary in the present oaBe to determine 
this question. The plaintiffs-appellants derive their title to the portion 
of the house which was purchased by Musammat Mohanian under the 
provisions of section 43 of the Transfer of Property Act, which is based 
upon an equitable rule long reoognised in England. That section provides 
that “ where a person erroneously represents that he is authorized to 
transfer certain immoveable property, and professes to transfer such 
property for consideration, suoh transfer shall at the option of 
the transferee operate on any interest which the transferor may 
acquire in such property at any time during which the contract 
of transfer subsists." On the purohase, therefore, made by Musam¬ 
mat Mohanian, if the purchase was benami for her [87] hus¬ 
band, the mortgage of the plaintiffs-appellants at their option opera¬ 
ted on the interest so acquired, and gave the plaintiffs-appellants 
qua mortgagees the rights and interests of their mortgagor. Having thus 
acquired this interest in the property, can they maintain a suit againsb 
the certified purchaser for the recovery of the property, whether or not 
the section is applicable to third parties, suoh as creditors of the bene¬ 
fioial owner ? It appears to me clear that the Beotion was intended to 
preclude the institution of a suit against the certified purchaser by the 
benefioial owner or the successors in title of the benefioial owner. That 
it prohibit* a suit by the beneficial owner is obvious, and it must, I 

(1) (1898) I. L. R. 21 All. 29. (3) (1899) L L. R. 21 All. 238. 

(2) (1396) I. L. R. 18 All. 461. 
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think, *>e 'n »ny omo interpreted »e precluding a suit by tbo euooeseora 
in title of the beuehoml owner, otherwise it might be rendered practically 
nugatory. The plaiutifisappoll&nts upon their signifying their option 
that their mortgage shall operate on the interest which their mortgagee 
acquired, beoamo successors in title of the beneficial owner, and so in 
my opinion clearly came within the provisions of section 317. 

For these reasons I am of opinion that the decision of the lower 
Court is correct, and I would dismiss the appeal. 

Blair, J.—I have nothing to add to the judgment of the Chief 
Justioe. I still adhere to the view expressed in the ruling for which I 
and my brother Burkitt were responsible, and which is reported in 1. L. 
R., 21 All., 238. In that case we had occasion to consider a previous 
judgment of our brother Knox to which attention has been oalled. I 
ooncur in the order whioh is proposed. 

Banerji, J. The only question to be determined in this appeal is 
whether the plaintiffs-appellants are precluded by the provisions of 
seotion 317 of the Code of Civil Procedure from maintaining that por¬ 
tion of their claim by which they seek to onforoe their mortgage against 
the one-sixth share of the mortgaged house whioh was purchased at 
auotion in the name of Musammat Mohanian, defendant. That share, 
it is admitted, did not belong to the mortgagor, Ram Sahai, on the date 
of the mortgage. If, therefore, he aoquired it subsequently to that date, 
the mortgage would, under the provisions of seotion 43 of the Transfer 
of Property Act, operate on it. The plaintiff s case [88j is that Ram 
Sahai himself purchased the share at auction in the name of his wife, 
Musammat Mohanian, and that she is only his benamidar. The Court 
of first instance found in favour of the plaintiffs on this point, but the 
lower appellate Court has not gone into the question, holding that the 
claim in this respect oomes within the prohibition of section 317 of the 
Code. The learned advooate for the appellants has contended that the 
section contemplates a suit against the certified purchaser by a person 
who himself claims to be the real purobaser and benetioial owner of the 
property or to be the successor in title of such beneficial owner. The 
section is not happily worded, and, as it stands, is somewhat obscure. It 
is to be hoped that this obscurity will be removed by the Legislature 
when the Code is amended. We have therefore to place a reasonable 
construction on the section, and it seems to me that, having regard to 
the polioy of the seotion, the intention of the Legislature was to pro¬ 
hibit a suit by a person claiming to be the beneficial owner or the succes¬ 
sor in title of the benefioial owner. I have heard nothing in the argu¬ 
ment addressed to us to induce me to alter the opinion I expressed in 
the oases of the Uncovenanted Service Bank, Ld ., v. Abdul ban (1), and 
the Delhi and London Bank Ld„ v. Chaudhn Partab Bhaskar (2). How¬ 
ever, it is in my judgment unnecessary to deoide the question in this 
case! because, even if we accept the appellants’ contention to be correct, 
their suit comes, in my opinion, within the prohibition of the flection. 
The appellants are mortgagees from Ram Sahai, and derive their title 
from him, It is in consequence of the mortgage executed in their favour 
by Ram Sahai that they seek to enforce their olaim against the property 
of whioh the respondent is the certified purchaser. They have brought 
their suit against the certified purohaBer on the ground that the pur- 
ohase w aa made on b ehalf of Ram Sahai thro ugh whom they cl aim, 

(1) (1896) I. L. R. 18 All. 461. (2) (1898) I. L. R. 21 All. 29. 
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Their suit is therefore one forbidden by section 317, and has been 
rightly dismissed, and this appeal mast iaii. 

BURKITT, J. —In my judgment in the ciae of Kishan Lai v. Oaru - 
ruddhwaja Prasad Singh (1), with the concurrence of my [89] brother 
Blair, following and approving of the opinion of my brother Knox in the 
Delhi and London Bank, Ld. t v. Chaudhri Par tab Bhaskar (2), I expressed 
at length my opinion as to the true construction of section 317 of the 
Code of Civil Procedure. To the considered opinion I expressed in that 
case I still adhere. I have heard nothing in the arguments in the present 
oase which causes me in any way to alter or modify that opinion. 
Whatever be the meaning of the last clause of section 317, it is admitted 
that it does not affect this oase. I would dismiss this appeal. 

AlKMAN, J. —I also am of opinion that this appeal should be dis¬ 
missed. I do nob propose to consider the conflicting views that have been 
expressed regarding the obscurely worded section 317 of that Code of Civil 
Procedure. I think it is sufficient for the decision of this appeal to say 
that it is quite clear that Bam Sahai could not have maintained a suit 
against the certified purchaser, Musammat Mohanian. Suoh a suit beyond 
any doubt is barred by the provisions of section 317, and if Bam Sahai 
could not have maintained suoh a suit, it appears bo me dear that the 
plaintiffs, who derive their title from him, oannot maintain their present 
claim against Musammat Mohanian. 

By the Court. —The order of the Court is that the appeal be dis¬ 
missed with costs. 


Appeal dismissed . 


26 A. 89 (=1903 A. W. N. 209). 

APPELLATE CIVIL. 
Before Mr, Justice Aikman . 


Ganesh Prasad (Plaintiff) v. Kashi Nath Tiwari (Defendant) * 

[22nd July 1903.] 

Civil Procedure Code , section 283 —Execution of decree—Suit by purchaser of the riahta 
of a person who had unsuccessfully filed an objection under section 278. * 

A person who had filed an objection under section 278 of the Code of Civil Pro 
oedure to the sale of certain immoveable property in execution of a decree, after 
his objection had been disallowed, sold his interest in the property Held 
that there was nothing to prevent the purchaser of suoh interest from brincine 
a suit under section 283 of the Code. The right conferred by section 283 is not 
a personal right confined to the original claimant. 


IN this case Kashi Nath obtained a simple money decree against 
Aohhaibar Bai, and in execution thereof attaohed a [90] certain house 
as being the property of the judgment-debtor. One Gulab Das perferred 
an objection under section 278 of the Code of Civil Procedure alleging 
that the house was his property. On the 15bh of September 1900 this 
objection was dismissed. On the 24bh of Ootober 1900 Gulab Das sold 
his rights and interests in the house to Ganesh Prasad. On the 31st of 
Ootober 1900 the house was put up to auction and was purchased by the 
deoree-holder Kashi Nath. On the 9bh of April 1901 Ganesh Prasad filed 
a suit asking for a declaration that the house was his, and for possession 

* Second Appeal No. 353 of 1902, from a deoree of J. Sanders, Esq., District Judce 
of Benares, dated the 27th of January 1902, confirming a deoree of the Babu Sria 
Chander Bose, Munsif of Benares, dated the 22nd of May 1901. 

(1) (1899) I. L. R. 21 All. 238. (2) (1898) I. L. B. 21 All. 29. 


60 



26 All. 91 


MJ 


BARHMA din t). UAJI LAN 


SStf ~i « Mrr 

A „ T 10 pla J ! nt , llT thowu l' on appoftled to the High Court. 

Munshi Gulzar% Lai (or bho appoallaub. 

Munehi Gokul Prasad for bho reapoudoub. 

mnnA t IK “ AN » 3 ‘- Th ® indent, Kashi Nath, obtained a simple 
money decree against one Aohhaibar B»i, in execution of which 

he attached a certain house. One Gulab Dus objected under section 278 

of the Code of Civil Procedure, claiming the house as his pro- 

< ? n l the 15bh of Se Ptember 1900 his objeot.ion was dismissed. 
On the 24bh of Ootober 1900 Gulab Das sold his rights and interests in 
the house to the prosenb plaintiff. On the 31st of October 1900 the 
house was pub up to auobion, and was purchased by Kashi Nath, the 
decree-holder, himself. On the 9th of April 1901 the plaintiff brought 
the suit out of whioh this appeal arises for a declaration that the house 
was his and also for possession thereof. The Courts below have dis¬ 
missed the suit. The learned Judge holds that the transfer by Gulab 
Das to the plaintiff was a transfer to whioh seotion 52 of the Transfer of 
Property Aot applies. In my opinion that view cannot be sustained. 
So far as the execution proceedings were concerned, Gulab’s connection 
with them was at an end when his objection under section 278 was dis¬ 
missed. But the dismissal of his objection did nob by any means final¬ 
ly determine that the house was nob his. He had a right of suit 
[91] under seotion 283 of the Code of Civil Procedure. It oannot be 
contended that the right of suit given by that seotion is a personal right 
of the particular olaimant whose objection has been dismissed under 
seotion 278. If this were the case, the death of a claimant wboBe objec¬ 
tion had been so dismissed might finally put an end bo a claim to valuable 
property. If a claimant’s heir oan bring a suit under seotion 283, I see 
no reaBon why a representative in interest like the plaintiff cannot do so. 
In my judgment the view taken by the learned Judge upon this prelimi¬ 
nary point is wrong I allow the appeal, and, setting aside the decree of 
the Court below, remand the appeal to that Court, with instructions to 
re-admit it under its original number in the register, and dispose of it on 
the meritB. Costs here and hitherto will abide the event. 

Appeal decreed and cause remanded. 



26 A. 91 (=23 A. W. K. 206.) 

APPELLATE CIVIL. 


Before Sir John Stanley , Knight , Chief Justice , and Mr. Justice Burkitt. 


Babhma Din (Opposite Party) v. Baji Lal (Petitioner).* 

[22nd June 1903.] 

Civil Procedure Code , section 273 -Attachment oj decree for foreclosure-Procedure- 
Execution of decree. 

Where, on application to a Court whioh was not the Court which passed it, a 
decree for foreclosure was attached by a creditor of the decree-holder, it was 


* Seoond Appeal No. 703 of 1301, from an order:ot a 

Judge of Cawnpore, dated the 10 th of May 13 ’ / , j? 

Bahai, Subordinate Judge of Cawnpore, dated the 11th of D< 
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held that it was not competent to the Court which passed the decree to follow 
up the attachment by substituting the name of the attaching creditor in place 
of that of the decree-holder. 
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The faots of this case are as follows :— 

Baji Lai held a simple money decree against Barhma Din. Barhma 
Din and four other persons held a decree for foreclosure against Beni Madho 
and Musammab Sundar. An application was made by Baji Lai for the at¬ 
tachment of Barhma Din's rights and interest in the decree for foreclosure. 
This application was granted. Upon this Baji Lai applied to the Court 
executing the deoree for foreclosure asking that his name might be 
substituted in that decree for the name of his debtor Barhma Din. This 
application was granted by the executing Court (Subordinate Judge of 
Cawnpore) and an appeal preferred by [92] Barhma Din was dismissed 
by the Distriob Judge. Barhma Din thereupon appealed to the High 
Court. 

Munshi Gulzari Lai for the appellant. 


Dr. Satish Chandra Banerji (for whom Munshi Earibans Bahai) for 
the respondent. 


Stanley, C.J. and Bubkitt, J.—The order of the learned Subordi¬ 
nate Judge, which has been upheld by the learned Distriot Judge, 
cannot be supported. The faots of the case are very simple. The 
respondent, Baji Lai, held a simple money decree against the appel¬ 
lant, Barhma Din. Barhma Din and four other persons held a 
deoree for foreclosure against two persons of the names of Beni 
Madho and Musammab Sundar. An application was made by Baji Lai 
for the attachment of Barhma Din’s rights and interests in the 
decree for foreclosure. This application was granted. He thereupon made 
an application to the Court executing the foreclosure deoree to have 
his name substituted in the foreclosure decree for the name of his debtor, 
Barhma Din, with a view to executing that deoree along with the other 
decree-holders. This application was granted. The present appeal has 
been preferred against the order so passed. The seotion which is appli¬ 
cable to the case is section 273 of the Code of Civil Procedure. The first 
portion of that Beotion deals with the attachment of deorees for money. 
The second portion of the section deals with the attachment of other 
decrees, and under the latter portion of the section the application of 
Baji Lai for the attachment of his debtor’s interest in the foreclosure 
deoree oame. Under that seotion provision is made for the order whioh 
alone oan be passed when a decree in the nature of a foreclosure decree 
has been attached. It provides that the attachment shall be made by 
notice in writing under the hand of the Judge of the Court which passed 
the decree sought to be executed to the holder of the decree sought 
to be attaohed, prohibiting him from transferring or charging the same in 
any way, and then proceeds “ when suoh decree has been passed by any 
other Court, also by sending to suoh Court a like notioe in writing to 
abstain from executing the decree sought to be attaohed until such notioe 
is cancelled by the Court from whioh it was sent.” The duty of 
[98] the Court in this case, when it reoeived notioe of the attachment 
of the foreclosure deoree, was to stay its hand, and in the words 
of the seotion abstain from executing the decree/’ Instead, however, 
of doing so, the Court has thought fit to proceed with the execution of 
the deoree, and in the first inBtanoe has passed the order which is objeoted 
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Appeal decreed. 


96 A. 93 ( =1903 A. W. N. 202.) 

APPELLATE CIVIL, 

Before Sir John Stanley , Knight, Chief Justice , and Mr. Justice Burhitt . 

Ali Jan {Plaintiff) v. Mariam Bibi ( Defendant ) * 

[24bh June 1903.] 

Act No. IV of 1882 {Transfer of Property Act), sections 65 («) and 90 -Prior and sub¬ 
sequent incumbrancers—Implied covenants binding upon the mortgagor. 

A puisne mortgagee of property, upon whioh there existed several prior in- 
oumbranoes, obtained a deoree for sale after redemption of the prior inoum- 
branoes. The prior inoumbranoes were redeemed, and the mortgaged property 
was put up to sale ; but the sum realized by the sale was not sufficient to 
oover even the amounts due upon the prior inoumbranoes, not to mention the 
amount due upon the mortgage in suit. 

Held that, having regard to section 65 of the Transfer of Property Act, 1882, 
the puisne mortgagee deoree-holder was entitled to a deoree under section 90 of 
the said Aot in respeot of the defioit due upon the prior incumbrances as 
well as in respeot of the defioit upon his own mortgage. 

The facts of this oase are aa follows :—One Malik Ali Jan, a puisne 
mortgagee, obtained a deoree for sale on his mortgage subjeot to the re¬ 
demption by him of certain prior mortgages. The amount decreed in res¬ 
pect of the mortgage sued upon was Rs. 1,669-4-6 with future interest 
and ooatB. The prior mortgages amounted at that time to Rs. 7,668, 
but in order to pay them off the decree holder had to pay over Rs. 9,000. 
The property, when sold, febohed Rs. 6,200. The deoree-holder applied 
for a deoree under section 90 of the Transfer of Property Act for the 
difference between the price realized by the sale of [94] the property 
and the total amount due both on the prior mortgages and the mort¬ 
gage directly in suit. The Court of first instance gave the decree-bolder 
the decree asked for. One of the judgment-debtors appealed, urging, 
amongst other pleas, that at any rate the deficiency in respeot of the 
amounts due on the prior mortgages could not form the subjeot of a de¬ 
cree under seobion 90 of the Aot. The lower appellate Court (District 
Judge of Gorakhpur), on an interpretation of seobion 90, upheld this con¬ 
tention, and accordingly modified the order of the Court of first insbanoe, 
and gave the deoree-holder a deoree under seotion 90 of the Transfer of 
Property Aot in respeot only of the amount still due upon hiB own mort¬ 
gage for which a deoree had been passed under seotion 88 of the Act. 
Against this order the deoree-holder appealed to the High Court. 

Babu Durga Charan Banerji for the appellant. 

Babu Jogindro Nath Choudhri for the respondent. 

Stanley, C.J. and Burkitt, J.—We are of opinion that the view 
of the law taken by the learned District Judge in this oase oannob be 
supported, and that the appeal must be allowed. Upon the main ques¬ 
tion with which his judgment deals the answer, as it appears to us, may 

* Seoond Appeal No. 1H of 1902, from an order of W. Tudball, Esq., District 
Judge of Gorakhpur, dated the 28th of November 1901, modifying an order of Munshi 
Anant Prasad, Subordinate Judge of Gorakhpur, dated the 12th of July 1901. 
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b found in the provisions of section 65 of the Transfer of Property Act. 
That section provides, amongst other things,, that, in the absenoe of a 
contract to the contrary, where a mortgage is a seoond or a subsequent 
incumbrance upon property, the mortgagor is to be deemed to contract 
with the mortgagee, that the mortgagor will pay the interest from time 
to time accruing due on eaoh prior incumbrance as it becomes due, and 
will at the proper time discharge the principal money due on^ each such 
prior inoumbrance. Then comes the following provision :— The bene¬ 
fit of the contracts mentioned in this seotion shall be annexed to and 
shall go with the interest of the mortgagee as saoh, and may be enforced 
by every person in whom that interest is for the whole or any part there¬ 
of from time to time vested.” The attention of the learned District 
Judge was evidently not called to this section. If it had been we have no 
doubt that he would not have come to'the conclusion at which he arrived. 
The latter portion of the section to which we have referred gives a puisne 
mortgagee the [95] benefit of the implied contracts mentioned in the 
section as being annexed to his interest in the mortgaged property ; in 
other words, his mortgage security is a security not merely for the 
principal sum and interest advanced by the puisne mortgagee, but also a 
security in respeot of any loss which the puisne mortgagee may sustain 
by reason of the breach of the implied covenants. If this be so, the 
mortgagor in the present case having failed to pay off on the due dates 
the prior incumbrances, the puisne mortgagee, the appellant, having 
been obliged to pay them, is entitled to add to the principal sum due to 
him on foot of his mortgage the sums which he haB been so obliged to 
pay off. Irrespective of the provisions of this seotion, we may also add 
that we think the language of section 90 is quite wide enough to justify the 
order which was passed in the Court of first instance for payment of not 
merely the principal money expressed to be secured by the puisne 
incumbrance, but also the moneys which were paid off by the mortgagee 
in respect of the prior incumbrances, so far as these moneys 
were not satisfied out of the proceeds of the sale of the mort¬ 
gaged property. The use of the term mortgage in the singular cannot 
be relied upon as restrictive, inasmuch as in the construction of an Act 
of the Legislature the singular number is held to include the plural. 
Here the property was direoted to be sold, not merely to satisfy the 
puisne inoumbrance, but to satisfy also the amounts due on foot of prior 
mortgages which had been paid off by the puisne mortgagee. The 
learned advocate for the respondent, whilst admitting that he could not 
contend that seotion 65 of the Transfer of Property Act did not have the 
effeot which we have attributed to it, yet contended that, inasmuch as 
the respondent Musammat Mariam was not a party to two out of the six 
mortgages which were redeemed by the appellant, she ought not to be 
held responsible for the debts secured by those two mortgages. We are 
of opinion that it is too late now for her to raise this contention. She 
ought to have done so when the decree for sale was pronounced on the 
30bh of April 1898, or at latest when the order absolute was being made 
on the 17th of December 1898. For these reasons we are unable to 
concur in the careful and well-considered judgment of the learned 
[96] Distriot Judge. The appeal must therefore be allowed, the decree of 
the lower appellate Court set aside, and that of the Court of first 
instance restored. The plaintiff will have his costs of thiB appeal, and 
also his costa in the lower appellate Court. 
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We desire to draw the attention of the learned District Judge to the 
form of the deoree under section 90 whioh waa passed in the Courb of 
first inabanoe. It is not a deoree at all in point of form, but is merely a 
direobion to draw up a deoree in a oertain form. The learned Distriot 
Judge should oall the attention of all Civil Courts in his distriot to this 
matter as we understand the mistake is frequently made. 

Appeal decreed. 
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Before Sir John Stanley , Knight, Chief Justice, and Mr. Justice Burkitt . 


W. Butler (Plaintiff) V. ADAMJI Bahura (Defendant)* and 
W. Butler (Plaintiff) v. Adamji Bahura and another (Defendants). 

[25thiJune 1903.] 


Act No. V. of 1838 {Inventions and Desigyis Acts,) section 29 —Infringement of patent— 
Patent consisting of a combination of parts—Infringement as to one or more of 
such parts . 

Held that a valid patent for an entire combination for a process gives 
protection to each part thereof whioh is new and material for that process. 
Parkes v. Stevens (1) followed. 


The suits out of whioh these appeals arose were brought by the 
assignee of a patent for an improved form of briok kiln, under seotion 29 
of the Inventions and Designs Aot, 1888, to recover damages for alleged 
infringements of the patent. The nature and mode of working of the 
patent kiln are fully described in the judgments the High Court. 
The Courts below dismissed the plaintiff’s suits in eaoh instance 
on the ground that the infringement alleged was an infringement of one 
part only of the patent, and that the part of the patent whioh had 
been copied by the defendant was of no practical utility apart from 
the other portion of the patent whioh had not been so oopied. 
The plaintiff appealed to the High Court, on the [97] ground mainly 
that both the parfcB of the patent whioh had been oopied and the part 
whioh had not were alike essential parts of the patent, and that the 
former was by itself of considerable utility, though it did not affeot the 
plaintiff's cause of action whether this were so or not. 

The Honble Mr. Conlan and Mr. W. Wallach for the appellant. 

Mr. Karamat Husain for the respondent. 

Stanley, C. J., and Burkitt, J.—This is an appeal against a 

deoree of the District Judge of Bareilly, dismissing the suit of the plain¬ 
tiff, which was brought under section 29 of. the Inventions and Designs 
Aot, Act No. V of 1888, for the alleged infringement of a patent registered 
as No. 13 of 1893. The patent is said to be an improvement on what is 
known as Bull’s Briok Kiln. The plaintiff is the assignee of the inventor, 
Mr. Bull. There are two oonneoted appeals, one No 257 of 1901 , w hi 0 h 
came before the same Judge, and another No. 269 of 1902, whicU came 


• First Anneal No. 257 of 1901, from a deoree of H. B. J. Bateman, Esq., District 
Indcfi Of Rartmv dated the 7th of June 1901, and First Appeal No. 269 of 1902, from 
i'decree B./.Dalai, Esq., District Judge of Moradabad, dated the Slut of May 

l902 - (!) (i860) L. R. 8 Eq. 858. 
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before the District Judge of Moradabad. The appeals were heard together, 
and it is admitted that the decision in one appeal will govern the other. 

Before bhe improvement whioh is olaimed by the plaintiff by the 
patent of which he is the assignee, brick kilns under Bu11’b patent were 
thus constructed. At intervals along the side of the kiln there were 
arched openings extending from the bottom to nearly the top of the kiln, 
while at the top of these openings adjustable chimneys were fixed. It 
was found that with this arrangement the heat throughout the kilns was 
not evenly distributed: the upper layers of bricks were thoroughly baked, 
whilst the bricks in the lower layers were only partially or unevenly 
baked. An ingenious plan to obviate this defect was devised by 
Mr. Bull. Instead of one continuous opening he made two openings, one 
in the top and one at the bottom of the kiln wall. For the top opening 
an iron damper or baffle plate was devised, whereby the opening could be 
partially or entirely closed at pleasure. The mode in which the work 
was oarried on was as follows -.—Both the openings were left open until a 
fair draft had been established, and then the upper opening was gradually 
closed so as to cause the draft to enter [98] from below. When bhe 
upper opening was entirely oloaed the draft then came entirely from the 
lower opening. The advantages claimed for tbiB contrivance are : first— 
economical combustion of fuel ; and, secondly, better distribution of heat 
at the bottom of the kiln. The alleged infringement of the patent by the 
defendant is, that he constructed a kiln with two openings in the kiln 
wall similar to the openings in the patent of plaintiff. He does not 
appear to have used any damper. There is no evidence, at all events, 
that he used any such damper. It is contended on his behalf that what 
was really patented was the damper alone, and not the double openings 
in the side wails of the kilns. It has been admitted by the learned 
counsel for the defendant that if the construction of the double openings, 
or, as he put it, the construction of the middle arch dividing the upper 
from the lower opening, forms part of the patent, the defendant's kiln is 
clearly an infringement of the patent. We have read the specification 
which was prepared when the design was patented. The learned District 
Judge of Bareilly says of it:—“The specification seems to me to be the 
most hopelessly unintelligible document that was ever framed." . The 
learned District Judge of Moradabad, on the other hand, says of it:— 
“ The specification is worded in very clear and explicit terms.” This is no 
slight difference of opinion in regard to the language in whioh the 
specification is couched. We may say that we have had no difficulty 
in understanding bhe language of the specification, and in applying 
it to the faobs of this case. We may perhaps here point out that the 
arch constructed by the defendant is much smaller than that appearing 
in bhe plaintiff’s design ; bub we do not see that this is of any impor¬ 
tance in view of the principle aimed at by the design. The learned 
District Judge of Moradabad finds that the arch by itself is perfectly 
useless until the upper opening is closed, and that what was patented 
was the damper with the aroh, and that the aroh without the damper 
in no way infringes Mr. Bull’s patent. The learned District Judge 
of Bareilly seems to take the same view. By an elaborate mathe¬ 
matical calculation the latter comes to the conclusion that the double 
openings without the damper are of no advantage, and [99] he holds 
that the double opening is nob an item in the patent as distinct from 
the damper. It appears to us that both the lower Courts are entirely in 
error as to this, and that it is a finding at varianoe with the evidence. 
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and height. That the double opening without the damper has advantages 

over the old single opening is not a matter whioh it is necessary for us to 
determine in this appeal But we may observe that the evidenoe of 
Mr. ilirkman and Mr. Munroe, gentlemen of experience in brick-makin* 
conclusively shows that the double opening has an advantage over the 
single opening. Mr. Kirkman says that with the double openings and 
damper a kiln would yield 80% of well-burnt brioks ; while without the 
damper it would yield 65% of suoh brioks ; whereas with the old single 
opening a percentage of 50 to 60 only was turned out. They also show 
that with tho double openings there is a saving in fuel, which is a matter 
of some importance. We may observe, however, that the question of 
the utility of the patent is one whioh could not be raised in this suit by 
reason of the restrictive provisions of seotion 29, paragraph 3 That 
paragraph provides that a suit shall not be defended upon, amongst 
other grounds, the ground that the invention is of no utility. All that we 
have to see is that the double opening ia an essential part of the design 
which was patented by Mr. Bull. The novelty claimed in the specifica¬ 
tion is thus described, first, in [100] the construction of baffle plates as 
shown in the tracings, and the use of the same, or any other convenient 
form, in the manner described ; and, seoondly, in tbe construction and use 
of a double action side chimney opening with its accompanying damper 
in the manner described. We have no doubt whatever that the double 
opening is an essential part of the design, and that it falls within fche 
patent as an essential part of it. In the oase of Parkesv. Stevens (1) 
James, V. C. (at p. 367) aptly states the law as follows:—“The cases 
establish that a valid patent for an entire combination for a process gives 
protection to each part thereof which is new and material for that process, 
whioh is really nothing more than stating in other terms that you not 
only have no right to steal the whole, but you have no right to steal any 
part of a man’s invention, and the question in every case is a question of 
fact: is it really and substantially a part of the invention. ” 

For these reasons we hold that the deoree of the Court below should 
be reversed. The Court below has, however, nob come to a finding as to 
the amount of damage whioh has been sustained by the plaintiff by rea¬ 
son of the infringement of his patent. Until we have some data upon 
whioh we can assess the amount of damages, we cannot finally dispose 
of this appeal. Accordingly we must refer an issue to the learned District 
Judge to inquire and determine what quantity of brioks have been baked 
in the kiln of the defendant, which is complained of, from the date of 
the assignmen t to the plaintiff of the invention, i e. t the 1st of September 

(1) (1869) L. R. 8 Eq. 358. ~ ~ 
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1899 up to the institution of this suit on the 12th of June 1900, and 
also a further inquiry as to the quantity of bricks which were so baked 
from that date up to the present date. Upon the return of the findings 
upon these issues we Bhaii be able to dispose of the appeal. Meantime we 
think that we should grant a temporary injunction to restrain the defen¬ 
dant from using any kiln with double openings, whether with or without 
dampers, or from otherwise infringing the plaintiff’s patent. We direct 
a temporary injunction aooordingly to issue up to the date of the final 
disposal of the appeal in this Court. The parties will [101] have the 
usual ten days for filing objections to the findings on the issues. The 
Judge shall be at liberty to hear any evidence which may be adduced by 
either side for the determination of the issues. 

Cause remanded . 


26 A. 101 (=1903 A. W. N. 203.) 
APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


SADHO ChAUDHRI AND ANOTHER ( Petitioners ) V . ABHENANDAN 

Prasad and another ( Opposite Parties)* 

[27th June 1903.] 

Civil Procedure Code , sections 244 and 820— Notification No. 671 of the SOM August 
1880— Execution of decree—Execution transferred to Collector—Private sale — 
Subsequent sale held by Collector—Remedy of purchasers at private sales. 

Execution of a deoree for sale of anoestral property was transferred under the 
provisions of section 320 of the Code of Civil Procedure to the Collector. Whilst 
the execution proceedings were pending before the Collector the judgment-debtor 
privately sold the property, and the purchasers paid over the prioe to the decree- 
holder, and such payment was certified to the Civil Court which passed the deoree. 
•The deoree-holder, however, took no steps to withdraw the execution proceedings 
from the hands of the Collector, and accordingly the Collector in due course 
sold the property. Held that under suoh oiroumstances the remedy of the first 
purchasers, i.e., the purchasers by private sale, was^ by application under 
seotion 244 of the Code of Civil Procedure and not by suit, and that such appli¬ 
cation lay to the Civil Court, and not to-the Collector. Mathura Das v. 
Lachman Ram (1) referred to. 

[Ref. 5N.LR. 121] 

. This was an appeal arising out of proceedings in execution of a 
deoree. One Dilsukb Rai, predecessor in title of Baij Nath, one of the 
present respondents, held a decree for sale on a mortgage against 
Lachman Ram and others. The property ordered to be sold being 
anoestral, the decree was sent to the Collleotor for execution under 
seotion 320 of the Code of Civil Procedure. Before the Collector, how¬ 
ever, had effected a sale, the judgment-debtors, on the 20bh February 
1898, privately sold the property to Sadho Chaudhri and another; and it 
was alleged that the purchasers discharged the amount of the decree by 
payment out of Court to the decree-holder and suoh payment was duly 
certified to the Civil Courts. No steps were taken by the decree-holders 
[102] to withdraw the execution proceedings from the hands of the 
Collector, and accordingly the Collecto r on the 20b h of February 1899 

* Second Appeal No. 706 of 1901, from an order of W. Tudball, Esq., District Judge 
of Gorakhpur, dated the 4th of April 1901, confirming an order of Maulvi Muhammad 
Abbas Ali, Subordinate Judge of Gorakhpur, dated the 4th of August 1900. 

(1) (1902) I. Ii. R. 24 All. 239. 
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Mr. R. Malcomson for the appellants. 

Munshi Gobind Prasad for the respondents. 

Blair and Banerji, JJ .—This appeal arises out of an application 
under section 244 of the Code of Civil Procedure, asking the Court to set 
aside a sale held by the Collector on the ground of fraud under the follo¬ 
wing circumstances The predecessor in title of Baijnath Prasad, 
respondent, held a deoree for sale upon a mortgage. The property being 
ancestral, that decree was transferred for execution to the Collector. The 
allegation is that before the Collector had effected the sale, the judgment- 
debtor privately sold the property to the appellants here. The sale took 
place on the 20bh of February 1898. It is said that the purchaser 
discharged the amount of the decree by payment out of Court to the 
deoree holder, and suoh payment was duly certified to the Civil Court. No 
steps were taken by the decree-holder to withdraw the execution proceed¬ 
ings from the hands of the Collector, and, accordingly, on the 20th of 
February 1899, the Collector proceeded to Bell, and did sell, to the first 
respondent, it is Baid, for a nominal sum. Thereupon the appellants 
brought a suit in the Civil Court to set aside the sale, but that suit was 
defeated, the Judge holding that the matter was not for a suit at all, but 
for an application under section 244 of the Code of Civil Procedure. That 
deoree was allowed to -become final. The appellants then asked the 
[103] Court to treat the suit as an application under seotion 244. That 
was a prayer whioh the Court might in its discretion have granted. It 
refused, however, to do so, on the ground that the execution proceedings 
having been transferred to the Collector, the Court was functus officio , 
and had no power to deal with the matter. The appellants then pre¬ 
sented an application under seotion 244 to the Civil Court. Both the 
Courts below have dismissed the application. It is from the order of 
the first appellate Court that the present appeal is filed. The appellate 
Court dismissed the application on the following grounds :—(1) That the 
auction purchaser was not a party to the original suit or the representa¬ 
tive of a party, and against him the appellants ought to have proceeded 
by a regular suit; (2) that appellants originally did prooeed by suit, and 
the Court in that Buit held that section 244 was a bar, and declined 
to treat the suit as an application under seotion 244 ; that order, the 
Court holds, is a bar to the present application ; (3) that the deoree 
having been sent to the Collector’s Court for execution, the Civil Court 
is functus officio. 


Against these grounds of decision the present appeal is brought, and 
Mr. Gobind Prasad supports only the third. The first is opposed to 
the ruling of this Court in Mathura Das v. Lachmatt Ram (1). The 


(1) (1902) I. L. R. 21 All. 239. 
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second ground is, in our judgment, untenable. It was within the discre¬ 
tion of the Court below to treat or not to treat the suit as an application, 
and therefore it is impossible to say that any bar to a subsequent formal 
application was raised by the Courts refusal to exercise its discretion. 
On the third point, in our opinion, no possible contention can be 
successfully raised. Rules have been published in the notification of 
Government No. 671, dated the 30bh of August 1880, in relation to 
execution by the Collector of a decree of a Civil Court. Rule 2 provides 
that if, after the decree has been transmitted, any claim to the property 
to be sold or any objection be preferred, the Court which ordered the 
sale may reoall the decree, and proceed to dispose of the claim or objec¬ 
tion. If such olaim or objection be preferred to the Collector, the 
claimant or objector shall be referred by him to the Court which [104J 
ordered the sale. This rule applies to the case where the Collector has 
still seisin of the execution proceedings. In the present case the papers 
have been returned with a report to the Civil Court, and the powers of the 
Collector are absolutely exhausted. It is manifest, then, that an applica¬ 
tion to the Collector would be to briDg the oase coram non judice. Even 
if the Collector was seised of the execution proceedings, the rule 
referred to would preclude him from entertaining an application like the 
present by which an objection is made to the sale of the property. Rule 
19 provides that the Collector after confirmation of the sale held by him 
shall retransmit the deoree, and ail the papers received by him, to the 
Court by which the deoree was transmitted, and that all subsequent 
proceedings in connection with the deoree and delivery of possession to 
the purchaser shall be taken under the orders of the Court. That in 
itself is a sufficient answer to Mr. Qcbind Prasad s contention. After 
the Collector had returned the papers, the only Court to which the 
applicant oould have had recourse, and which had seisin of the oase at 
all was the Civil Court by which the decree had been passed. According 
to clause XII of rule 17 the Collector could set aside a sale only on the 
ground of material irregularity in publishing or conducting it. But he 
had no power to Bet aside a sale on any other ground. The present 
application to the Court is an application to set aside the sale on the 
ground of fraud, and in our opinion it is an application which oould not 
have been made to the Collector, and Could only have been brought to 
the Court where in point of fact it was brought. We therefore allow the 
appeal, set aside the deorees of both the lower Courts, and remand the 
oase under seotion 562 of the Code of Civil Procedure to the Court of 
first instance for trial on the merits. The appellants will have their 
costs of this appeal. Other costs will follow the event. 

Appeal decreed and cause remanded. 
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SlTA RAM (Defendant) v. Bhawani Din Ram (Plaintiff)* 

[SObhJune 1903.] 

Civil Procedure Code, sections 509, 514 and 521—Arbitration—Award—Delivery of 
award within the time fixed by the Court. 

Tha time fixed by the Court for the delivery of an award in a oaso pending 
before it waa the Kith of April 1000. The award was actually completed and 
signed and made over to a peon of the Court on the 10th of April; but, as it was 
received by the peon after Court hours, it did not in faot reach the hands of the 
Court until the next day, the 17th of April. Held, that the award was within 
time. Behari Das v Kalian Das (1), Chuha Mai v. Hari Ham (2), Raja Har 
Narain Singh v. Chaudhrain Dhagwant Knar IS), Umersey Prcmji v. Shatnji 
Kanji (41 and Arumugam Chetti v. Arunachalam Chetli (5) referred to. 

[Fol. 89 P. R. 1907.: Ref. 2 N. L. R. 81 ; 37 I. C. 844.] 


Civil. 
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The parties to the suit out of which fchia appeal arose entered into 
an agreement to refer the matters in dispute between them to arbitration. 
These matters were accordingly referred by the Court to two arbitrators 
and an umpire, and the 30th of Maroh 1900 was fixed as the date by 
whioh the award was to be filed. The time was afterwards extended to 
the 16th of April 1900. On the last mentioned day the arbitrators drew 
up their award, exeouted it and signed it, and handed it over to the 
Court peon who was in attendance on them by order of the Court. It is 
said to have been about 8 o’clook in the evening when the peon received 
the paper, and consequently it was not filed in court until the next day. 
The Court (Munsif of Sayidpur) held that the award was bad, it having 
been submitted to the Court by the arbitrators one day after the time 
given to them by the Court. It thereupon refused to aot on the award 
and proceeded to try the oase on the merits, ultimately decreeing most of 
the plaintiff's claim. The defendant appealed, and the lower appellate 
Court (Subordinate Judge of Ghazipur) agreed with the finding of the 
Court of first instance that the award was filed after time, and, on the 
merits, dismissed the appeal. The defendant thereupon appealed to the 

High Court, 

[106] Munshi Earibans Sahai for the appellant. 

Mr. S. S. Singh and Munshi Gobind Prasad (for whom Pandit 
Baldeo Bam Dave ) for the respondent. 

Burkitt J —This is in some ways a peculiar oase. At an early 
stage of the proceedings the parties to the suit came to an agreement to 
refer their differences to arbitration. In persuance of this agreement the 
matters in dispute were referred by the Court to two arbitrators and an 
an umpire, who were required to submit their award by the 30 h of March 
1900. The time was afterwardo extended to the 16th of April 1900. On 
the last mentioned day the arbitrators drew up their award, exeouted it 
and signed it, and handed it over to the Cour peon who was in atten¬ 
dance on them by order of the Court, It is said to have been about 8 o clock 

T , * Second Appeal ' a t ‘ 
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AP n P T E £r ATE tutors one day after the time given to them by the Court. The 
C _5 1 2 3 ' Court thereupon refused to act upon the award, and proceeded to 
26 A. 105 = try the case on the merits. On appeal the lower appellate Court, adop- 
23 A. W. fci n g fche conclusions of the fiiBt Court, held that “in reality the award was 

filed on the l7th of April, beyond time, and under such circumstances the 
said award is void and not fit to be accepted.*’ The Court then prooee* 
ded to hear the appeal on the merits and finally dismissed the appeal with 
costs. In this appeal the only point which was raised before me is that the 
Courts below were wrong in refusing to act upon the award. It is contended 
that the award was made within time within the meaning of sections 508, 
514 and 521 of the Code of Civil Procedure. Several cases were cited at 
the hearing, and amongst others the case of Behari Das v. Kalian Das(l) 
the oase of Chuha Mai v. Eari Bam (2) and the case of Baja Ear Narain 
Singh v. Chaudhrain Bhagwant Kuar (3) in whioh their Lordships of 
the Privy Counoil, at page 304 of the Report, entirely approved of the 
judgment of Mr. Justice Oldfield in the case of Chuha Med v. Eari Bam 
mentioned [107] above. I was also referred to the case of Umersey Premji 
v. Shamji Kanji (4), in which Mr. Justice Jardine dissented from the 
opinion laid down in Behari Das v. Kalian Das (l) referred to above. 
This judgment, however, was pronounced in 1888, some three years be¬ 
fore the deoision of their Lordships of the Privy Counoil in the case 
above mentioned of Baja Ear Narain Singh v. Chaudhrain Bhagwant 
Kuar. I was referred lastly to the oase of Arumugam Chetti v. Aruna* 
chalam Chetti (5), in which the learned Judges expressed their approval 
of the decision of Mr. Justice Jardine mentioned above, and held that 
the deoision of the Privy Counoil in the case of Baja Ear Narain Singh 
v. Chaudhrain Bhagwant Kaur was not inconsistent with the view they 
took. The gist of most of these cases seems to me to be that the date to 
be looked at in a matter like the present is the date at which the arbitra¬ 
tors made the award, and not the date on which the award may have 
reached the Court. How far the Madras and Bombay decisions which I 
have just referred to are consistent with the decision of their Lordships 
of the Privy Council, it is not neoessary for me to discuss. 


It seems to me that this oase turns on a very short point. The 
award was made and signed by the arbitrators within the time fixed, 
that is to say it was made on the 16th of April, and it was on that day 
handed over to the officer of the Court who was in attendance on the 
arbitrators for that purpose. This I consider, if there were any doubt 
on the matter, to be a sufficient compliance with the order of the Court 
that the award should be submitted by the 16th of April 1900, “ ta 
tarikh mutayyanah hhej den.” In my opinion the award is a good and 
valid award, and was not invalidated by the fact that it did not aotually 
reaoh the hands of the Court till the 17th April. 1 must therefore allow 
this appeal, set aside the decrees of the two lower Courts, and direet that 
the record be now sent through the lower appellate Court to the Court 
of first instance, in order that that Court may, as direoted by the Code 


(1) (1886) I. h. R. 8 All. 543. 

(2) (1886) I. L. R. 8 All. 548. 

(3) (1891)1. L.R. 13 All. 300. 
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of Civil Prooedure, pass a deoreo in aooordanoe with the award, unless 

hS nassld ^Tl 1081 ““5 ° ther Valid ob j 9ctioa raised to such decree 
three Courts' ^ r68P ° ndent mu8t pay the appellant's costs in all 

Appeal decreed. 
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PRIVY COUNCIL. 

Maqbulan (Defendant) v. Ahmad Husain and others 

(Plaintiffs) * 


1903 

June 30. 


Appellate 

Civil. 


26 A. 105= 
23 A. W. 
N. 205. 


[11th and 12th June and 10th November 1903.] 

[On appeal from the Court of the Judicial Commissioner of Oudh .] 

Evidence-Proof of divorce and subsequent marriage-Deposition in former criminal 

case—Act No. I of 187‘2 [Indian Evidence Act), sections .9 and 8Q-Head?nTof 

deposition. * J 

In a suit in which the appellant’s success depended on her establishing 
her mother s divorce from a former husband (Eda) and subsequent marriage 
to another man (Ghulam Ali) in whose service she had been for some years 
and to whose property the appellant, claimed to succeed as his daughter and 
heir, the respondents produced a deposition made after the birth of the ap¬ 
pellant by her mother in a oriminal oase. The heading of the document was 
“ Ghafooran, wife of Eda, oaste Shaikh, aged 40 years, from Dewa, on solemn 
affirmation," and in it the witness stated “ I have lived with Ghulam Ail these 
12 or 14 years. I lived with him before his wife died, two years before that 
event. 

Held (reversing the decision of the Judicial Commissioner’s Court) that the 
heading was only descriptive of the witness, and formed no part of the evidence 
given by her on solemn affirmation; it might well be, and probably was, a wrong 
description of her : and her statement in the deposition was not necessarily or 
even probably an admission of immorality. Even if admissible, therefore, the 
deposition was not entitled to any weight. 

On the rest of the evidence it was held that the second marriage of the 
appellant's mother was a valffi one and that the appellant was legitimate and 
entitled to the property she olaimed. 

APPEAL from a decree (31st May 1899) of the Court of the Judicial 
Commissioner of Oudh by which a deoree (16th December 1896) of the 
Subordinate Judge of Bara Baoki was Bet aside and the reapondenta’ 
suit decreed. 

The suit was one concerning property which constituted the estate 
of one Ghulam Ali alias Ghaeitey, a resident of the village of Dewa in 
the district of Bara Banki, who died intestate on the 14th of 
November 18S2, the plaintiffs and the defendant both claiming to suc¬ 
ceed to the property as his next heirs. The [109] plaintiffs olaimed 
to be his collateral Heirs according to a pedigree which they produced. 
The defendant based her claim to succeed on the allegation that she was 
Ghulam All’s legitimate daughter by a woman oalled Ghafooran. The 
allegation of the defendant’s legitimacy was denied by the plaintiffs, 
and the main question for deoision on this appeal was whether the 
defendant had proved that a valid marriage took place between her 
mother, GhafooraD, and Ghulam AH. 

Ghulam Ali, who was a man of means and good social position,a Shaikh 
by oaste, had been the husband of one Mashukan, who died in 1878, 

• Present Lord MACNAGHTEN, Lord Davey, Lord Robertson, btr 
Andrew scoble, and sir Arthur Wilson. 
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Ghafooran was of the Sepahi oaste and the wife of one Eda of the sa e 
oasfce as herself. By him she had three obildern, a son Umed All, 
born about 1869, and two daughters, Zainab who married one AH 

Husain, and Naaiban who was born about 1873. 

For some time previous to the death of Mashukan, Ghulam \ s 
former wife, Ghafooran had been a servant in his employ, and a er 
Mashukan’s death she continued to live in the house of Ghulam A i, 

where the defendant was born about the year 1883. 

On the death of Ghulam Ali, Ghafooran claimed the estate and 
applied on behalf of her daughter for registration in the Collector s 
registers. The dispute as to possession led to a riot and criminal pro¬ 
ceedings, and eventually the Revenue Courts decided that Ghafooran was 
in possession and directed the name of the defendant under the 
guardianship of Ghafooran to be entered in the register. 

The suit out of which this appeal arose was thereupon, on the ptn 
of January 1894, brought for possession of the property. The plaintiffs 
set up the pedigree which showed them to be the collateral heirs of 

Ghulam Ali. 

The defenoe was that the plaintiffs had no concern with the genea¬ 
logical table of Ghulam Ali as alleged, and that the defendant was the 
daughter of Ghulam Ali and was entitled to succeed him according to 


the condition laid down in the wajib-ul-arz. 

The terms of the wajib-ul-arz were that the custom relating 
to inheritance is that, after the demise of a share-holder, bis sons 
[110] suoceed to the property left by the deceased in equal shares *, in 
case there be no male issue the daughter is entitled to succession. 


The issues so far as they are material were— 

2. Are the plaintiffs the legal heirs of Ghulam Ali ? 

3. Is defendant his daughter ? 

4. Is she entitled to hold the estate in the terms of the wajib-ul- 
arZ P 

The plaintiff's case was that Ghafooran was still the wife of Eda, who 
was alive and had never divorced her ; and that she could not therefore 
be the wife of Ghulam Ali, and therefore the defendant, if she were 
Ghulam Ali’s daughter at all, was illegitimate and not entitled to auooeed 

to his estate. , 

The defendant asserted that Eda had divorced Ghafooran after she 

entered Ghulam Ali's service, and that Ghulam Ali bad about a year 

after the death of his former wife, Mashukan, gone through the nikah 

ceremony of marriage with Gbafcoran, and that she was the legitimate 

daughter of that marriage. f 

The oral evidence is sufficiently noticed in their Lordships judgment. 

On behalf of the plaintiffs a document was pub in which purported 

to be a deposition of Ghafooran in a former proceeding. It appeared that 

in 1890 Ali Husain, the husband of Zainab, Ghafooran’s eldest daughter 

by her husband Eda, assaulted his wife. In thab oase Ghafooran was 

called as a witness, and the material portion of her statement, dated the 

30th of April 1890, whioh was taken before Lieutenant-Colonel Grigg, 

Deputy Commissioner of Bara Banki, was as follows 

“ Musammat Ghafooran, wife^ of Eda, caste Shaikh, aged 40 years, 

of Dewa, on solemn affirmation.—' I have lived with Ghasitey these 12 or 

14 years. I lived with him before his wife died, two years before that 

event.' ” 
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Ghafooran was not examined in the present suit. ig 03 

The Subordinate .Hulgo was of opiuioti on the second iBBue that June 11,12* 
the plaintiffs had established tho pedigree set up by them. But 
on the third iesuo he found that the defendant was the legitimate 
daughter of Ghulam All, and attached no importance to the document in 
tho heading of which Ghafooran was [111] described as “ wife of Eda ” 
aB being not a statement of here, but an inaccurate description of her by 
the Magistrate. The material portion of hiB judgment was as follows :— 

“The evidence on the record shows that Ghafooran first ontored into Ghulam 
All's service as a female servant when his wife was alive ; upon tho latter’s death he 
began to have a fancy for ber. Her husband suspected illegal connection and divorced 233=8 Bar. 
her ; then Ghulam All took her as a wife and contracted ntknh ; that some years after 688. 
defendant was born and brought up as bis child. Ghafooran in her prime of life left 
her husband, Eda, and lived with Ghulam All. a widower, for 10 years until his 
death, and they lived alone in the house, having no other member of the family. 

Defendant is born and brought up in Ghulam All’s house as his child. Tho Muham¬ 
madan Law, under suoh ciroumstances, presumes a marriage between parties who 
live together as man and wife, and also legitimacy of the child born under such cir¬ 
cumstances. See Tagore Law Leotures, 1873, page 1*26. Here there is direct evidenoe, 
besides, of Ghafooran’s nikah with Ghulam Ali, and defendant’s birth long after as his 
child. Plaintiffs have produoed a statement of Musammat Ghafooran, made in Queen- 
Empress v. Musammat Z at nab, (Exhibit 17). 1 here she declares that she had lived 

with Ghulam Ali for 11 years. Before her statement is taken down she is described 
as follows :—* Musammat Ghafooran, wife of Eda, oaste Shaikh, aged 10 years, of Dewa, 
on solemn affirmation.’ The Magistrate describes her as wife of Eda, but this is not 
her statement. The question whose wife she was has neither been put nor was in 
point in that case. Kor has she been examined here. Again, she and Eda are of low 
oaste known as Sepahi caste in Dewa. Ghulam Ali was a Shaikh, and she too is des¬ 
cribed as a Shaikh. Asa consort of Ghulam Ali, she might be considered to have 
become Shaikh, but I attach no importance to the above maourrate description. I find 
issue 3 in defendant’s favour. The wajib-ul-arz is admitted by both parties (Exhibit 3). 

It says that the daughter inherits in default of a son: in default of both, the 
widow inhorits, and in her default, succeed brothers and nephews. It further says 
that a ohild of a gair biradri wife does not succeed m face of the child of a otrodrt 
wife ; in the latter’s default, the formor succeeds. Hero Ghulam All has left uo child 
by a biradri wife, and defendant is bis daughter by a gatr biradri wife, so defendant 
inherits the property. It appears that plaintiffs never approached Ghulam All in his 
lifetime during his troubles and last sickness: did not attend his funeral, nor per- 
formed any funeral rite. Musammat Ghafooran, whom they call a servant only, dri 
all, and now they put in appearance to oust her and her child, who . is the legitimate 
heiress of the estate, and is rightfully m possession thereof. Ilamtiffs suit is dismissed 

with oosts.” 

On appeal by the plaintiffs the Judicial Commissioners affirmed the 
finding of the Subordinate Judge on the 2nd issue that the plaintiffs 
had proved the pedigree and their relationship to Ghulam All On the 
3rd issue they were of opinion that it wae not proved that Eda had 

divorced Ghafooran, or that [112] Ghulam Ah had ever married her. 

As to the alleged marriage they said : 

• “ The story as to the alleged marriage ie disoredited by the fact that the Qaz, who 

ine smry a marriage ceremony did not do so. Tho explanation is 

haVe P ? C 0C 1 (nr about an hour before the marriage took place, and could not 
that he was only is htghly improbable. The story is also disoredited by the 

tha d t L which the marriage too* place cannot be 

Thev further found that the defendant waB the daughter of Ghulam 
All, but not his legitimate daughter and under the circumstances no 
acknowledgment by Ghulam All could legitimize her. Ab to the depoei- 

tl ‘ 0n .. 0 n . Gb ® 1 f „ C ?°r“ ! ° jijf d deposition said to have been given by Ghafooran in 
r m Magistrate of Bara Banki on ilOth April 1890, many years 

Ke^Cd Kb^ta and marriage with Ghulam Ali. The admis.ibility 
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of this deposition in evidence was objected to, bat we were of opinion that if it was 
proved, statements in it were admissible in evidence under section 19, Indian Evidence 
* 10 * Act, 1S72. 'Ihe plaintifis also relied on the fact that Ghafooran was not called to 

is oy. m . p rove alleged divorce and marriage and the paternity of the defendant. 

“ The oral evidence on both sides seems to me to be of little value, but I think 
that the deposition said to hav9 been given by Ghafooran was given by her, and that 
that deposition is fatal to the case of the defendant, that Ghafooran was divorced by 
Eda and subsequently married Ghulain Ali. 

“ There is no doubt that Ali Husain, the husband of Zainab, Ghafooran’s daughter, 
qua)relied with his wife and caused hurt to her at Gbulam All’s house, and was pro¬ 
secuted by Zaiban for the offence, and that the deposition on which the plaintifis rely 
was given in that case on behalf of the prosecution ; and that it purports to have been 
given by Ghafcoran. The question is whether there must be direct evidence that 
Ghafooran was the person who gave the deposition. It was contended for the defendant 
that there must be such evidence, and the case of Queen-Empress v. Durga Sonar (l) 
was cited in support of that contention. Eor the plaintifis it was argued that under 
section 80, Indian Evidence Act, there was a presumption that the deposition was 
given by Ghafooran. I do not think that under that section there is any such pre¬ 
sumption. On this point I agree with the ruling in the case cited. It was also 
argued for the plaintifis that, under section 114 of the Indian Evidence Act, the Court 
might presume that Ghafooran gave the deposition from the fact that Ali Husain 
was proseouted for causing hurt to his wife, Ghafooran’s daughter, that the deposition 
was given in that case that it purported to be given by Ghafooran, and that it 
was impossible that Ghafooran could have been successfully personated as a witness 
in that case, and that direct proof that Ghafooran was the person who gave the de¬ 
position was not necessary. I think that there is much force in this contention. 
[113] If it is intended in the case of Queen-Empress v. Durga Sonar to laydown 
that in order to prove that a deposition purporting to be made by a oertain person 
was made by him there must be direct evidence of identity, I am unable to follow it. 
I think that where facts are proved from which the presumption oan properly be 
drawn it may be presumed that a deposition, purporting to - be made by a certain per¬ 
son, was made by him, and that direct proof of identity is not required. I am of opi¬ 
nion that one can presume that the deposition purporting to have been given by Gha¬ 
fooran was given by her from the facts fl) that her son-in-law was prosecuted for 
causing hurt to her daughter at Ghulam Ali's house where Ghafooran was living ; (2) 
that the deposition was given in that case ; (3) that it purports to have been given by 
Ghafooran ; and (4) that it is impossible that any person could have successfully 
personated Ghafooran before her son-in-law. 

“ According to the deposition Ghafooran was, in April 1890, the wife of Eda and 
had lived with Ghasitey (t.e., Ghulam Ali) for 12 or 14 years, and had lived with him 
two years before his wife died. 

“ The Subordinate Judge, although he admitted the deposition in evidence, at¬ 
tached no importance to it. His reasons are that Ghafooran did not state that she 
was the wife of Eda, but was so described by the Magistrate ; that 4 Eda * was a mis¬ 
take for 4 Ghulam Ali,’ and that Ghafooran had not been called as a witness in this 
case. I think that the Subordinate Judge is wrong. Ghafooran must have been ques¬ 
tioned by the Magistrate as to her name, husband’s name, caste, age and residence. 
Her answers were a part of her desposition as much as any other answer. If Ghafooran 
had stated that 4 Ghasitey ' was her husband, she certainly would not have stated 
that she had lived with 4 Ghasitey * for 12 or 14 years. Such a statement is only con¬ 
sistent with her having stated that Eda was her husband. I think therefore that the 
hypothesis that 4 Eda * was a mistake for * Ghulam Ali' or 4 Ghasitey * is untenable. 
It was certainly not incumbent on the plaintifis to examine Ghafooran with refe¬ 
rence to the deposition. She should have been called by the defendant to deny or ex¬ 
plain the admission. 

44 The admission by Ghafooran, in April 1890, that she was the wife of Eda ren¬ 
ders it impossible to find that in, or about, 1879, she was divorced by Eda and after¬ 
wards married Ghulam Ali. I find therefore that she was not divorced bv Eda and 
was not married to Ghulam Ali, as alleged.” 

The Judicial Commissioner accordingly reversed the decree of the 
Subordinate Judge and gave the plaintiffs a deoree for the relief sought 
in the suit. 


(1) (1885) 1. L.R. 11 Cal. 580. 
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On this appeal, 

, ,^ r * Cowdl f° r appellant contended that on the evidonce her 
legitimacy was sufficiently established. That she was the daughter of 
Ghulam Ali bad been found by two courts, and the facts spoken to as to 
her birth, position and treatment in Ghulam Ali a house proved acknow¬ 
ledgment of her on his [114] part as his legitimate child. The validity 
of the marriage and the consequent legitimacy of the appellant could be 
presumed from oiroumtanoos deposed to. The oases of Mahomed Baker 
Eusain Khan v. Shurfoonissa Begam (l), Hidayat-ulla v. Bat Jan 
Khanum (2) and Mohamed Azmat Ali Khan v. Laid Begam (3) were 
referred to. As to the deposition of Gbafooran, it was submitted it wag 
inadmiBSable in evidence : reference was made to the Evidence Act (I of 
1872), sections 19 and 80 [Lord Devey referred to section 17] aDd bo 
Taylor on Evidenoe, 9th Ed., section 742. Even if admissible, it had 
little or no weight. The portion of it chiefly relied on was the heading 
of the dooument: but that was not a statement by Gbafooran, but merely a 
wrong description of her and was not part of her deposition. The Crimi¬ 
nal Procedure Code (Aob X of 1882), eeotion 356, as to the mode of baking 
evidenoe was referred to. As to the other portion there was nothing 
whatever to show that her statement that she has been living with 
Ghulam Ali for 14 years meant that she had lived with him in a state of 
immorality. 

Mr. L. DeGruyther for the respondents contended that the deposi¬ 
tion of Gbafooran was admissible in evidenoe under sections 19 and 80 
of the Evidence Aot, and, if admissible it was, as the Judicial Commis¬ 
sioners had held, destructive of the appellant’s case, disproving both the 
divoroe from Eda and the marriage with Ghulam Ali upon which her 
olaim was founded. Even if the dooument was not admissible, there 
were oircu in stances which made it improbable that the marriage 
ever took place: it was not celebrated as the marriage of a man in Ghu 
lam Ali'e position would usually have been celebrated ; it was not per¬ 
formed by the regular Qazi \ aDd the difference in position and caBte of 
the parties made a marriage between them almost impossible. The legi¬ 
timacy of the appellant therefore was not established and she could not 
suoceed. On the other hand both courts below had held that the respon¬ 
dents are the nearest collateral heirs of Ghulam Ali, and as such they 
were, it was submitted, entitled to the property in suit. Reference was 
made to section 62 of Aot XVI of 1876. 

Mr. Cowell replied. 

[118] 1903, November 10th.—The judgment of their Lordships was 
delivered by Lord Macnaghten : — 

In this case the Subordinate Judge of Bara Banki found that the 
appellant Musammat Maqbulan, sued as a minor under the guardianship 
of her mobher GhafooraD, was the legitimate offspring of Ghulam Ali, 
who died intestate in 1892 without leaving any other issue, and that she 
was consequently entitled to succeed to the property of whioh Ghulam Ali 
died possessed. The Judioial Commissioners on appeal reversed this 
finding and adjudged the property to the respondents, who were plain¬ 
tiffs in the suit and whose title as heirs to Ghulam All in default of issue 
of his body is nob now in dispute. 

Both Courts have held that Maqbulan is the daughter of Gbafooran 

(1) (1860) 8 Moore's I. A. 136. (3) (1881) L. R. 9 1. A. 8 I. L. E. 8 Cal. 

(2) (1844) 3 Moore’s I. A. 296 (316). 422. 
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by Ghulam Ali. The question is whether 8he was born in lawful 
wedlock. That depends upon whether her mother Ghafooran was free to 
marry and did in faob marry Ghulam Ali. 

It is common ground that Ghafooran, when first heard of in this oase, 
was the wife of a person now living—one Eda, a Sepahi, a man of a class 
inferior to that of Ghulam Ali, who was a Sheikh. She had four 
childern by Eda. Having been deserted by her husband at a time when 
there was famine in the land, she took Bervioe with Ghulam Ali. That 
was some 16 years before his death. Ghulam Ali’s first or only wife, 
Mashukan, was then living. Mashukan died in 1878 and Ghafooran 
continued to live on in Ghulam Ali’s service. She lived with him till 
his death. She is decribed as an attractive person, and there was no 
other woman in the house. 


The oase on behalf of Maqbulan is that some time after Mashukan's 
death Eda returned home, and then there was a quarrel between Eda 
and his wife. Either he suspected her of too great intimacy with Ghulam 
Ali or she charged him with familiarity with some prostitute, or more 
probably there were mutual recriminations. At any rate she refused to 
leave Ghulam Ali’s house for Eda. She was not going to starve with 
him. That was her answer (says one witness) to her husband's appeals. 
So he divorced her, and after the divorce Ghulam Ali married her by 
the rite or ceremony called nikah. 

[116] In support of these allegations there is oral evidenoe direot and 
positive. Eda himself and one other witness speak to the divoroe. 
Seven witnesses, one of whom says that he performed the ceremony of 
reading the nikah , speak to the marriage. It is quite true that these 
witnesses cannot be regarded as independent witnesses. But they do 
not seem to have been shaken on cross-examination and the Subordinate 
Judge, who heard what they said and saw their demeanour, accepted 
their statements. It would be out of the question to rejeob their evidence 
on mere suspicion. The story in itself is not improbable. It is difficult 
to see what further or better evidence could have been offered assuming 
the story to be true. According to the evidenoe no register of marriages 
or divoroes was kept then. A marriage such as that set up on behalf 
of the appellant—a marriage with a woman of his own household and 
of inferior birth—would presumably not have been celebrated with any 
sorb of pomp or ceremony. There was no musio, said one witness, or 
feasting either. Besides Ghulam Ali seems bo have led a very retired 
life. He had little intercourse with his neighbours and none at all with 
the respondents who lived at a considerable distance and apparently 
never came near him. Whatever his relations towards Ghafooran before 
his alleged marriage may have been, he bore the reputation of a religious 
and respectable person. Then there is some evidence that he treated 
Ghafooran aB his wife. As to Maqbulan she was born in his house. In 
her case he performed the ceremonies usual in the case of a legitimate 

daughter. He had her well educated and taught to read Urdu and 
Persian. 

The Judioial Commissioners, who reject the evidence of the wit¬ 
nesses at the trial, comment on the faob that various reasons are 
assigned for the alleged quarrel between Eda and his wife. Perhaps it 
is not surprising that Eda should have attempted to clear himselt at the 
expense of his wife, while Ghafooran’s adherents put the blame on him. 
Then the Judioial Commissioners point out that the witnesses who 
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deposed to Ghafooran e marriage with Ghulam Ali oould not fix the year 1903 
or even the season of the year when it took plaoe. That does not Jone 11 , 12. 
seem very extraordinary. After the lapse of so many years, when N ov. 10 . 
111 1J there was nothing in the oirouinstances of the marriage to impress Pnlvv 
their memory, they may well have borne in mind that there was a Ooonoil. 
marriage without! being able bo recall anything in particular about it. — 
With more reason the Judioial Commissioners oomment on the oiroum- 20 A - 1° 3 
Btanoe that the person who states that he read the nikah was not the JT™ £ ^ 
regular Qasi t but the naib or deputy of the Qazi, and they justly observe n. 241=6 
that the reason alleged for the intervention of the deputy is not satis* Bom. L. R. 
faotory. No doubt this oiroumetanoe is suspicious. Bub the man was 283=8 Sar * 

examined before the Subordinate Judge, who saw no reason to disbelieve 888, 
him. 


Although the Judioial Commissioners, upon these grounds and on a 
general view of the position of the witnesses, thought themselves justified 
in describing the oral evidenoe as of little value, it does nob appear that 
they would have differed from the Subordinate Judge if they had not 
come to the conclusion that the whole of the evidence adduoed on behalf 
of the appellant was displaced by a dooumonb pub in evidence by the 
respondents, to whioh the Subordinate Judge—erroneously, as they 
thought—attached little or no importance. 

The document in question is a certified copy of a statement by 
Ghafooran taken before Lieutenant-Colonel E. E. Grigg, Deputy Commis¬ 
sioner of Bara Banki, on the 30bh of April 1890, on the oooasion of a crimi¬ 
nal charge brought at the instance of Zainab, one of Ghafooran’s daughters 
by Eda, against her husband Ali Husain for an assault. The heading of 
that statement is in these words :—“ Musammab Ghafooran, wife of Eda, 
caste Sheikh, aged 40 years, of Dewa, on solemn affirmation —and it 
contains the following passage :—" I have lived with Ghasitey ”—that 
is Ghulam Ali—“ these 12 or 14 years. I lived with him before his wife 
died, two years before that event.” This dooumenb was included in the 
list of documents filed with the plaint, but it does nob seem to have been 
referred to in the course of the trial until the pleader for the plaintiffs was 
in the act of addressing the Court after the evidence was dosed. The 
pleader for the defendant objected that it was inadmissible. On behalf 
of the plaintiffs it was contended that Ghafooran defending as guardian 
of Maqbulan was a party to the suit, [118] and that under the Indian 
Evidenoe Act the statement was admissible as an admission by her. 
The Subordinate Judge ordered it “ at present ... to remain on the 
file for what it is worth.” In the judgment whioh he afterwards delivered, 
the learned Judge seems to have considered the dooumenb admissible, 
but his opinion was that the heading of the statement was nob part of 
Ghafooran’s deposition, and it does nob seem bo have ocourred to him that 
the statement in the deposition that the deponent was living with Ghulam 
Ali and had been living with him for 14 years was susceptible of the 
meaning that she waB living with him in adultery. The Judicial Commis¬ 
sioners, however, held that “ Ghafooran must have been questioned by 
the Magistrate as to her name, husband’s name s oaste, age, and residence. 

Her answers,” they go on to say, *' were a part of the deposition as 
much as any other answers.” Proceeding on this view they held that 
Ghafooran s statement was " fatal to the case of the defendant, that 
Ghafooran was divorced by Eda and subsequently married Ghulam Ali. 
Accordingly they found that *' she was not divorced by Eda and was nob 
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1903 married to Ghulam Ali,” and that when she said she had “ lived ” with 
Jone li, 12 . Ghulam Ali for 12 or 14 years and had done so for two years before the 
N ov * 1 0, death of his wife, she meant that “ she had cohabited with him,” It 
Pbivy appears to their Lordships that the construction which the Judicial Com- 
Cooncil. missioners have put upon her language is harsh and uncalled for. She 

aoems for some reason or other to have been asked how long she had been 
=811 a w 'kh Ghulam Ali and to have answered correctly enough “ for 12 or 

38=8 C. W. years.” It is difficult to suppose that the Magistrate, if it was the 

N. 241=6 Magistrate by whom the question was asked, intended to convey any 
233—8S^ iraputation on the witness, and equally difficult to suppose that the witness 
ar intended by her answer to make a confession of immorality. As regards 
the description of the witness in the heading of the deposition, their 
Lordships agree with the Subordinate Judge that it is no part of the 
deposition proper, that is, no part of the evidence given by the witness 
on solemn affirmation. It may have been elioited by questions put by the 
Magistrate. It is juBt as likely that it was filled in by a subordinate official 
[119] and on the paper when put into the hands of the Magistrate for 
him to take down the evidence of the witness. Again it may have been 
read over to the witness by the Magistrate when the evidenoe of the 
witness was completed, or the Magistrate may have contented himself 
with reading over the narrative embodying the evidenoe, which was all 
he was bound to do under the Act. 

In these circumstances, even assuming that there was no slip or 
accidental omission in the heading of the document, and that there was 
no confusion between the two husbands in the mind of the person who 
took down the heading, and assuming that the document is admissible in 
this suit as evidence against Maqbulan’s claim, their Lordships are of 
opinion that it is not entitled to any weight. 

Differing from the Judioial Commissioners on the only ground upon 
which they appear to have relied in reversing the decree of the Court of 
first instance,'their Lordships see no reason for nob accepting the finding 
of the Subordinate Judge. 

Their Lordships will therefore humbly advise His Majesty that the 
deoree of the Court of the Judicial Commissioner ought to be reversed 
with costs and the judgment of the Subordinate Judge restored. 

The respondents will pay the costs of the appeal. 

Appeal allowed. 

Solicitors for the appellant—Messrs. Barrow , Rogers and Nevill. 

Solicitors for the respondents—Messrs. T. L, Wilson & Co. 


26 A. 119 (=311. A. 30=8 C. W. N. 201=6 Bora. L. R. 238.) 

PRIVY COUNCIL. 

Muhammad Abdus-Samad and others (Defendants) v. Qurban 

Husain and others (Plaintiffs).* 

[10bh, 11th and 25th November, 1903.] 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Act No. I of 1869 [Oudh Estates Act), section 10 —Taluqdar who &i*A hof™* a** 

into operation, tut whose name h ad teen afte^^eaT'J:^ tltVand l 

• Present :— Lord Macnaghten, Lord Lindley SttT~atv™ __ ~ 

ARTHUR WILSON, and SIB JOHN BOWSER. * ANDREW SCOBLE, SIR 
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° f ta ! Uqdlir ™ ted in his h6ir8 Ufider Muham - 
maaan iaw—affect oj Act coming mto operation. 

w^ luqdat W ' b l' '\ hom ft summary settlement had been made in Hay 
™V ?) lt , ° /ooQivod a sanad, died in H65. On the [120] coming into 
peri tion of tho Oudh Estates Act (I of 1800) his name was found to be entered 
in lists 1 and 3 of those prepared under that Act, entitling him under seotion 10 
to be considered a taluqdar within the meaning of the Act, and to have the 
succession to his estates regulated by its provisions. Held that retrospective 
efleot could not be given to Aot I of i860 so as to alter the succession to the 
estates whioh had on his doath become vested in his heirs under the ordinary 
Muhammadan law. 


[Ref. 81 All. 557—10 0. L. J. 207=14 C. W. N. 50 ; 7 Bom. L. R. 618 ; 26 All. 893 • 

611. C. S52.: Fol. 8 O. C. 45 ; 39 Had. 84.: Cons. 39 Mad. 645.] 

Appeal from the judgment and deoree (10th May 1899) of the 
Court of the Judicial Commissioner of Oudh, affirming a deoree (26th 
May 1896) of the Subordinate Judge of Hardoi. 

The suit out of whioh the appeal arose was brought against Muham¬ 
mad Abdus-samad, Muhammad Kamil, Muhammad Akil, and Muhammad 
Fazil, the present appellants, to reoover oerbain villages whioh had been, 
when she died on the 19th of December 1894, in the possession of one 
Imtiaz Fatima. The plaintiffs were Qurban Husain, the first respondent, 
the brother of Imbiaz Fatima, and Bintul Fatima her sister, now 
represented by the other respondents ; and the suit was brought on 
the allegation that Imtiaz Fatima was in possession as absolute owner, 
and that on her death the estate of which the defendants had taken 
unlawful possession devolved by Muhammadan Law upon the plaintiffs 
as her heirs. 

The facts were that the Gopawan estate, which included the 
villages in suit, was, on the 1st of May 1858, summarily settled with 
one Murbaza Bakhsh, who died on the 18bh of January 1865. He left 
Surviving him his mother Muniran Fatima, two widows, Bhagbari the 
elder widow and Imbiaz Fatima the younger, and three oousins, Muham¬ 
mad Amir, Muhammad Mubarak and Muhammad Ahmad, who were 
brothers of his elder widow Bhagbari. On the 21st March 1865, by 
order of the Deputy Commissioner of Hardoi, the name of Muniran 
Fatima was recorded in the Revenue registers in plaoe of that of her 
deceased son Murtaza Bakhsh. On the 12bh of January 1869 the Oudh 
Estates Aot (I of 1869) was passed. The lists prepared under seotion 8 
of that Aot were published on the 20fch of July 1869, and the name of 
Murtaza Bakhsh was entered in the 1st and 3rd of such lists. 

Muniran Fatima died on the 24bh of November 1870. Pro¬ 
ceedings for mutation of names were taken, and on the 24bb of 
[121] April 1871 the Deputy Commissioner made tbe following order 

“ It appears from the papers that Muniran Fatima had deolared both her daugh¬ 
ters-in-law to be the heirs to the estate, and both these daughters-in-law are in 
possession. -It is therefore ordered that in accordance with the previsions of the 
wajib-ul-arz mutation of name* be eSeoted in favour of Bhagbari and Imtiaz Fatima. 
With regard to the objection of Muhammad Amir, taluqdar, no order can be passed 
at the summary settlement. If he has any olaim, he may seek remedy in a com¬ 
petent Court/’ 

On the 27th of April 1871, Muhammad Amir brought a suit against 
Bhagbari and Imbiaz Facima to obtain a declaration of his right to the 
estate by inheritance; but it was dismissed as being insufficiently stamped. 

On the 23rd June 1873, Muhammad Amir and Muhammud Mubarak 
for himself and as guradian of Muhammad Abdus-samad, son of Muham¬ 
mad Ahmad, brought a suit for the removal of the name of Imtiaz 
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1903 Fatima from the register of proprietors by cancellation of the order for 
Nov. 10 , ll, mutation of names passed on the 24th of April 1871; but on the 25th 
25- of September 1873 the plaintiffs in that suit asked for and obtained 


Privy 

Council. 


leave to withdraw the suit, with permission to bring a fresh suit. 

On the 24th of January 1888, Bhagbari died, and thereupon her half 


- share in the estate was reoorded in the revenue register in the name of 

31I A A**30== I m ^ az Fatima. 

8 C W. N On the 23rd of August 1889, Muhammad Amir, Muhammad 
201=6 Bora. Mubarak and Abdus-samad, son of Muhammad Ahmad, brought a suit 


L. R. 238. against Imtiaz Fatima and others to whom she had alienated portions of 

the estate for possession of the property. The plaint, however, was re¬ 
turned for amendment, and not having been amended within the time 
fixed by the Court was rejected by the District Judge of Hardoi on the 
8 th of April 1893, under section 54 of the Civil Procedure Code. An 
appeal was preferred from that decision, but was withdrawn on the 7th 
of June 1895, it being stated that Imtiaz Fatima had died on the 19th 
of December 1894, and that on her death Muhammad Amir, Muhammad 
Mubarak and Abdus-samad had obtained possession of the property in 


suit from the revenue authorities. Hence their present suit, which was 


instituted on the 14th of Maroh 1895 by the heirs of Imtiaz Fatima to 


recover possession of the estate. 

[122] The defendants in their written statement denied the right of 
the plaintiffs to sue them for possession of the property ; and pleaded 
that succession to it was governed by the provisions of the Oudh Estates 
Act (I of 1869); that Bhagbari was in possession of the estate for her 
life-time, and that it was on acccount of friendship that she had allowed 
the name of Imtiaz Fatima to be reoorded in the revenue registers along 
with her own name; that on the death of Bhagbari the defendants be¬ 
came entitled to the property left by Murtaza Bakhsh ; and that if 
Imtiaz Fatima was entitled to possession it was for her life only and no 
right could devolve upon her heirs after her death. 


Of the issues raised only three are now material: 

" (2) Whether Imtiaz Fatima was in possession of the property in 
suit jointly with Bhagbari for a period of 12 years before her death ? 

" ( 3 ) if go, did she hold the estate for her life-time only or as its 

absolute proprietress ? 

“ (4) Are the plaintiffs entitled to suooeed to the property of 
Imtiaz Fatima ? ” 

The Subordinate Judge held that with respect to section 10 of Act I 
of 1869 Murtaza Bakhsh was a taluqdar who had acquired a permanent 
heritable and transferable right in the estate which was settled with 
him on the 1st of May of 1858 ; that the entry of his name in the 3rd of 
the lists prepared under section 8 of Act I of 1869 was ultra vires as no 
sanad or grant was given to him by the Government; that the lists were 
by section 10 of Aot I of 1869 conclusive evidence that the persons 
named therein were taluqdars, but not that a particular mode of succes¬ 
sion would regulate their estates ; and that the succession to Murtaza 
Bakhsh’s estate was not governed by the provisions of section 22 but 
by those of section 23, z.«., by the ordinary Muhammadan Law. He was 
of opinion that Muniran Fatima held possession of the estate as abso¬ 
lute owner and adversely to the defendants’ predecessors in title, that 
Bhagbari and Imtiaz Fatima similarly held possession of the estate as 
absolute owners with equal shares in it after the death of Munir an 


82 



U.) 


MUHAMMAD ABDUS-SAMAD V. DURBAN HUSAIN 26 All. 124 


Fatima, BO that Imtiaz 1* atima held proprietary poaseBBion of half the 
estate from November 24th, 1870, the date of Muniran Fatima’s death, 
up to the date [.12.3j of her own death on the 19th of December 1894, 
her poBBesflion being adverse to the defendants ; that on the death of 
Bhagbari her half share iu the estate devolved by inheritance under the 
ordinary Muhammadan Law upon the defendants, and ou the death of 
Imtiaz Fatima her half share which had been in her possession for more 
than 12 yearB adversely to the defendants, devolved upon her heirs, the 
plaintiffs. 

The defendants appealed from this deoision to the Court of the 
Judioial Commissioner of Oudh, and that Court on the 10th of May 1899 
gave judgment ordering that the appeal should be dismissed. 

The material portion of the judgment was as follows :— 

** When the succession opened in 1SG5, on the death of Murtaza Bakhsh the per¬ 
sona entitled to sucoeed to his estate under the ordinary Muhammadan Law were his 
mother aQd his two widows (legal sharers), and the residuaries (Muhammad Amir and 
hia two brothers) the predecessors of the defendants. The residuaries admittedly made 
no olaim, and did not obtain any share in the estate. The estate came into the pos¬ 
session either of one (the mother) or of all (the mother and two widows) of the legal 
sharers. For the determination of this appeal it appears to me immaterial to deter¬ 
mine whether Muniran Fatima alone sucoeeded to the entire. estate and held it 
adversely to the other legal sharers,the two widows, or whether, as is contended by the 
learned oounsel for the appellants, the three ladies sucoeeded jointly to the estate. In 
the former oase, the estate must be considered to have passed out of the possession of 
the taluqdar, and into possession of a person who was not the heir of a taluqdar within 
the meaning of seotion 22 of Aot I of 1869, before that Act came into foroe, and was 
not, therefore, an * estate 1 to which the provisions of seotion 22 were applicable. 
Upon the death of Muniran Fatima, after the Act came into force, her daughters-in- 
law, the two widows, succeeded to the possession of the estate in accordance with the 
declaration made by her in the wajib-ul-arz. In the latter case also the provisions 
of seotion 22 could not be applied, as the property had passed by inheritance into the 
possession of the legal ‘ sharers ’ under Muhammadan Law and had ceased to be the 
• estate 1 of a taluqdar, or of his ‘ heir ’ before Aot I of 186J came into force. In both 
oases, the two widows took an absolute interest in the estate of the deceased, and not 
a life-interest under the provisions of section 22. 

" I am unable to accept the contention of the learned counsel for the defendants 

appellants that Murtaza Bakhsh’s heirs, under the Muhammadan Law, came to an 

arrangement with each other, when he died in l8Uo, that the estate should not be 

treated as one which had vested in them under the Muhammadan Law of Inheritance, 

but should be treated as an estate, the succession to which should be regulated by the 

rule of primogeniture, descendible to the deceased s male heirs after the life-estates of 

the widows, and that it was by reason of this family arrangement that the name of 

the deceased was [124] entered subsequently m list 3 There• is no evidence proving 

that any suoh arrangement was made. The mere facts that the residuaries advanced 

no claim on the death of Murtaza Bakhsh in 1805, and acquiesced in the succession of 

the deceased's mother either exclusively or jointly with the deceased ^ widows, and 

that Muniran Fatima caused it to be recorded m the wajib-ul-arz that upon her death 

hex twodaughters-in-law, the deceased's widows, would succeed to the estate, are 
ner two aaugnter. m , family arrangement was made. The terms of the 

mioOmptto prove that:any gi theinstance at iluniran Fatima show 

2?condl«tt 8 tZheld only a life-estate and that in her opinion her 
interest was that of an absolute owner. 

„ . , f . estate had lawfully vested in persons who were his heirs 

As Murtaza Ba * d L aw 0 f inheritance, and who were not his heirs 

under the ordinary Mu , 186g be j ore that Act came into force, the provisions of 

*.th,n the meaning of Act I of 1869 be , ^ unn60 t0 consider thB 

fftaca tokheh'e name in list 3 in conneetion with the pro- 
efieotof the entry of M t0 me , however, that the contention of the learned 

visions of seotion 10. I PE' tg baa muc h force, namely that the entry of Mur- 

counsel for the defendan PP by section 10, conclusive evidence that he was not 
taza Bakhsh s name in• , 1 ’ dar t0 w hom a sanad had been given by the British 

Government^deolaring that the succession to the estates comprised in the San ai 


1803 

NOV. 10, 11, 
25. 

Privy 

COUNCIL. 

26 A. 110= 
311. A. 30= 
8C. W. N. 
201=6 Bom 
L. R. 238. 


83 



2fi All. 125 


INDIAN HIGH GOUR'I KEPOST8 


Wol. 


1903 

NOV. 10, 11 
25. 


privy 

Council. 

26 A. 119= 
311. A. 30 
=8 C. W. N. 
201=6 Bom. 
L. R. 238. 


should thereafter be regulated by the rule of primogeniture. But we are at once faced 
with this difficulty, that as no sanad was.as a matter of fact given.to him, it is impos¬ 
sible to ascertain the estates, the succession to which is to be regulated^by the rules of 
primogeniture. It appears to me that the rule of succession enacted in section 22 is 

m the case of a taluqdar whose name is entered in list 3, applicable only to the estates 
comprised in the sanad. 

“In case of Shankar Bakhsh v. Hardeo Bakhsh (1) their Lordships of the Privy 
Council held that an entry in list 3 had been improperly made, and, notwithstanding 
the provisions of section 10, did not give efiect to it. That was a oase in which the 
first summary settlement of 185(3 had been made with the three sons of Daryao Singh 
the then head; a Sanaa had been issued in 1859 in the terms of that settlement and 

s re l )i y t0 Circular of 18(30 ; there was a family arrangement by 
which the estate was treated as one owned by the members of the family as co-sharers- 
a second sanad was subsequently given to Daryao Singh on 11th October 1860, con- 
tainmg the rule of primogeniture, although Daryao Singh had stated that he was satis- 
fied with the previous sanad , and that he did not wish to have a sanad according to 
the law of primogeniture ; and in 1869, when the lists were prepared, the name of 
Daryao Smgh, then deceased, was entered in list 3, notwithstanding that his three 
sons had expressed a wish that their names should be so entered. Having regard to 
these facts, their Lordships found it impossible to attach importance to the proceeding 

by which the name of Daryao Singh was entered in list 3, and held that there was an 
improper entry m that list. 

, t125 ? “ Sin J llarl y» “ th ® Present case, I think that importance cannot be attached 

to the entry of Murtaza Bakhsh's name in list 3, and that his name was improperly 
entered in that list. r J 

ifmo‘‘ His ^PP llcatl0n ?° r a had been rejected by the Chief Commissioner in 

1862, on the ground that he was not a proper person to receive such a document. 

I he learned counsel for the defendants appellants admitted that his clients were 
unable to show that any ciroular regarding the succession to the estates of taluodars 
was issued to him. It is admitted that no sanad was given to him. He had died in 
1865, and his estate had then vested in his heirs under the ordinary Muhammadan 
Law There is no evidence that any inquiries were made from the members of the 
family at the time of the preparation of the lists. 

“As the provisions of section 22 of Aot I of 1869 did not, in my opinion govern 
the succession to Murtaza Bukhsh’s estate, and the ladies, Bhacbari 
Fatima,, owned an absolute, and not a life-interest, in the property in suit, this Ippeal 
fails. I would dismiss it with oosts, and confirm the deoree of the lower Court." 

On this appeal, 

Mr. Q. B. A. Boss for the appellants contended that the Courts below 
were wrong in holding that the Oudh Estates Act (I of 1869) did not 
apply to the succession to the estate of Murtaza Bakhsh. From the 
fact that his name had been entered in the 1st and 3rd of the lists 
prepared in acoordanoe with the provisions of that Aot, those entries 
were, by seotions 8 and 10 of the Aot, conclusive proof that he was » 
taluqdar under the Aot, and also a taluqdar to whom a sanad had 
been granted declaring the estates oomprised in it to be governed bv ths 
rule of primogeniture. Reference was made to the q&rar nf Anh*i 

V Udai Partab Addiya Dat Singh (2), and Shankar Bakhs/y R ar dZ 
Bakhsh (1), the latter case being distinguished on the ground that there 
a family arrangement had been come to by which the succession by 

prfmogemture was to be excluded, it being agreed that the estate was to 
be held by he family as co-sharers. There might well have been it 
was submitted, some such family arrangement in the present ease that 
the succession under Aot 1 of 1869 should be followed, namely that nro 
vided in suoh a ease as this by seotion 22 of the Aot 
estate would go to Bhagbari and Imtiaz Fatima for thefr lives with ^ 
version to the _heirs of Murtaza Bak hsh, and the factsIWflJSaT £ 

WcL. 397 8) L ‘ E ' 10 h A ' 71 1 L L ‘ R ' L ( ^ L. R. u I. A. 51 (65); I. 

L- B. 10 Cal. oil (517, 518), 
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death the heirs consented to the entry of his mother Muniram Fatima’s 

name in the registers, and that the entries of Murta/.a Bakhsh's name Nov. lo, 11, 

were eventually made m the lists prepared under soctiou 8 of Aot I of a6 - 
1869, were referred to as pointing to the oonolnsion that a family „ 
arrangement had been oome to. The Oudb Estates’ Aot (I of 1859), oodnoit 
sections 2, 3, 8, 9, 10, 22 (olauso 7) and 30 wero referred to. The rights -— 

given toMurtaza Bakhsh as a taluqdar by seotion 3 of the Act were ao- 26 A. 119= 
quired by virtue of the settlement with him in 1853, the words of sec- 

tionSbeing every taluqdar with whom a settlement was made or to 2 oi=6Boim 

whom before the passing of this Aot a taluqdari sanad has been granted L. R. 288. ’ 
shall be deemed to have thereby acquired a permanent heritable and 
transferable right in the eBtate comprising the villages and lands named 
in the list attached to the agreement or kabuliat exeouted by such taluq¬ 
dar when such settlement was made. ’ As to the nature of " conclusive 
proof” the Evidenoe Aot (I of 1872), seotion 4, and the illustrations to 
Beotions 112, 113 were referred to. On the construction of Aot I of 
1869 the oases of Brij Indar Bahadur Singh v. Jankee Kuer (1), Achal 
Bam v. Udai Partab Addtya Dat Singh (2), Burpurshad v. Sheo Dyal (3), 
and Shankar Bakhsh v. Bardeo Bakhsh (4) were referred to, it being 
contended that portions of the Aot had been applied retrospectively in 
those oases. 

Mr. L. DeQruyther for the respondents referred to the History of 
the Oudh Estates Aot (I of 1869) and the policy of the Government re¬ 
garding taluqdars : reference was made to Sykes' Taluqdari Law, pages 
61 and 64, paragraph 34, and the oase of Widow oj Shunker Sahai v. 

Rajah Kashi Pershad (5). Aot I of 1869 only applied to those with 
whom settlements had been made as taluqdars, not to those who were 
merely zamindars. By the letter of the Government of the 10th of 
October 1859 (see Sohedule I to Aot 1 of 1869) it rested entirely 
with the Government to decide who were to be taluqdars; it was not 
a right conferred on every landholder (Sykes’ Taluqdari Law, pages 
96, 286, 389 and 391). In Murbaza BakhBh’s oase they in their 
[127] discretion refused to grant him a sanad. The entry of his name 
in the lists prepared under the Oudh Estates Act must, it was contended, 
have been made by mistake, and was ultra vires. He was therefore 
(notwithstanding section 10 of that Act) not a taluqdar within the mean¬ 
ing of the Aot. In Shankar Bakhsh v. Bardeo Bakhsh (4) the Judicial 
Committee declined to give effeot to an entry which they were of opinion 
had been improperly made in list 3 under the Aot, and in the present 
oase the entries might be so treated and be disregarded. On Murbaza 
Bakhsh’s death in 1865, he having reoeived no sanad, and being not a 
taluqdar under the letter of the Government of the 10th of October 1859, 
his estate vested in his heirs by Muhammadan Law, and it was submit- 
.ted that an estate so vested was nob liable to be diveBted by the com¬ 
ing into operation of the Oudh Estates Aot, 1869, four years later. 

Mr. Boss replied. 

1903, November 2&th.— The judgment of their LordshipB was deli¬ 
vered by Lord Lindley : . 

The appellants in this oase claim one-half of cetain Estates in Oudh 

as the statutory heirs of one Murbaza Bakhsh, who wa s a Muhamm adan 


(1) (1877) L. R 5 I. A. 1 (12). 

(2) (1883) L. R. ll I. A. 51 (54); I. L. 
R. IQ Cal. 511 (517). 

(2) (1876) L. R. 3 I. A. 259 (270). 


(4) (1888) L. R. 16 I. A. 71; I. L & 
10 Cal. 397. 

(5) (1873) L. R. I. A. Sup. Vol- 220 
(237). 
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1803 taluqdar and who died on the 18bh of January 1865. The respondents 
Nov. 10 ,11, claim the same half as his heirs by Muhammadan Law, and it is conceded 

that- they are entitled to it unless the succession was altered by the 
Oudh Estates Act of 1869 and what was done after his death. 

Murtaza Bakbsh in his life-time was a taluqdar, and in May 1858 a 

- summary settlement of the estates in question was made with him. 

ai^A^ao— The Oudh Estates Act, 1869> was founded on, and was passed to 
8 C W. nT give effeob fc0 ‘ cerfcain orders of the Governor-General of India made in 
- ' - * October 1859 and set out in the first schedule to the Act. Under those 

orders lists were to be prepared of the taluqdars with whom summary 
settlements had been made, and sanads , i. e. t grants, were bo be issued to 
them. Forms of these sanads were prepared and many were granted. 
In January 1862 Murbaza Bakhgh applied for a sanad from the English 
authorities and his application was refused. He never in faob [128] ob¬ 
tained any sanad in his life-time; and his name was never in his life¬ 
time entered on any list of officially recognised taluqdars. 

Under these circumstances it seems plain that when Murtaza Bakhsh 
died, he had acquired a permanent hereditary and proprietary right re¬ 
cognised by the Indian Government in the estates in question ; but the 
succession to them not having been altered by any sanad was governed 
by the ordinary Muhammadan Law, which was the only law applicable 
to the case. 


The appellants, however, rely on what happened after his death, and 
it is necessary to consider what this was. When he died, he left his 
mother and some cousins and two widows ; and in March 1865 his mother’s 
name was entered in the Collector’s books in substitution for his own 
and 8he was reoorded as sole owner. This appears to have been done 
with the consent of his two widows and the cousins under whom the 
respondents claim. The Estates Act, '1869, came into operation in 
January of that year, and in July 1869 the name of the deceased ap¬ 
pears in two of the lists directed to be made by the Aob. How it gob 
there is nob known. Bub there it is. In November 1870 the mother 
died. She appointed the two widows her successors, and in April 1871 
the names of the two widows who were in possession were substituted 
for hers in the Collector’s books. Their right, however, to be so record¬ 
ed was disputed by the cousins and litigation ensued ; but both widows 

died before it ended, and it is unnecessary to refer further to this 
matter. 


The present suit was instituted in March 1895. The plaintiffs (nov 
represented by the respondents) were the heirs, viz., brother and siste 
of the last surviving widow, i.a., the second wife of Murtaza Bakhsh 
They claimed under the ordinary Muhammadan Law. The defen 

d ^QAQ*‘ 6, ^u h6 under fi«t wife and under the Aoi 

of 1869. The Subordinate Judge held that the entry of Murtazi 

Bakhsh s names in the lists was ultra vires and of no effeot ; that the 

mother held the estate as absolute owner; that after her death the 

. ( ab s° la t8 owners in equal shares; that on the 

H 29 h l a t ? ?' 9 ,, 0n6 ' half , of the estate desoended on the 

that on the death of the second wife her halfdesoenM on ?he plainS 

ihe d 6 f *T\ SW ' ?^ ( plaintiffa were °°ntent with this decision bu 
the defendants append from it. The decision was, however affirmed 

bfs decision! 01 C ° mml6B10ner and the defendants have appealed from 
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Their Lordships have no hesitation in affirming it. The whole oase 
turns on the entry of Murbaza Bakhsh’s name in two of the lists ordered 
to be made by the Aot of 1869. Seofcion 10 of the Aob oompels the 
Courts to regard such lists as oonolusive evidenoe that the personB named 
therein are taluqdars or grantees within the meaning of the Aot. When 
the lists referred to are looked at, it will be found that there are six lists 
($66 seotion 8). Murtaza Bakhsh’s name is in the first and third. The 
entries therefore by seotions 8 and 10 are conclusive evidenoe (l) that 
he is to be considered as having been a taluqdar within the meaning of 
the Act (see seotion 2 and seotion 8, list 1) : and (2) that he was a taluq¬ 
dar to whom a sanad had been made declaring that the suooession to 
the estates comprised in it should be regulated by the rule of primogeni¬ 
ture (sea seotion 2 and seotion 8, list 3). 

These enactments are dear and peremptory, and would be deoisive 
if they applied to thiB oase. 

It is not, however, in aooordanoe with sound principles of interpre¬ 
ting statutes to give them a retrospective effect. The Court oannot 
construe sections 8 and 10 so as to deprive the successors of the estates 
of a person who had died before those seotions oame into operation of 
rights whioh they acquired on his death. Entries of the names of 
deceased persons in the lists mentioned in seotion 8, do not appear to 
have been contemplated by the Aot, bub suoh entries have no doubt been 
made, and they are praotically harmless if the names were already in 
former lists made under the orders in Council, or if the entries do not 
alter the previously acquired rights of anyone. This was the case in 
Achal Ram v. Udat Partab Addiya Bat Singh (l). But no decision has 
been referred to whioh supports the contention that the entry of the 
name of a person who died [130} before the Act came into force can 
divest rights previously acquired on his death. In this case the death 
ooourred in 1865, and the successors then acquired their rights under 
the ordinary Muhammadan Law. The Oudh Estates Aot did not come 
into operation until 1869 ; and to oonstrue its provisions as altering the 
succession would be not only unjust but plainly contrary bo well-settled 
legal principles. 

The able counsel for the appellants endeavoured to surmount this 
difficulty by suggesting that there must have been some family arrange¬ 
ment bo bhe effect that the entries in question should have been made, 
and that the succession should be changed. But there is no evidence 
from which any suoh conclusion can be drawn. The only evidence 
bearing on bhe subjeot is the consent of the he^irs to the entry of the 
mother of Murtaza Bakhsh in the Collector's books shortly after his 
death. But when she died, the entry of the names of her two daughters- 
in-law was objeoted to and litigation followed. The issues settled in the 
action do not raise the question whether any suoh arrangement was in 
fact come to, and their Lordships cannot adopt the suggestion of the 
learned counsel as a basis for their decision. 

Their Lordships therefore will humbly advise His Majesty to 

dismiss this appeal and the appellants must pay the costs. 

Appeal dismissed. 

Solicitors for the appellants.—Messrs. Barrovh Rogers and Nevill, 

Solicitors for the respondents.—Messrs. Watkins and Lempriere. 
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26 A. 130 (=31 I. A. 46=8 C. W. N. 569=8 Sar. 607.) 

PRIVY COUNCIL. 

Thakur Das and others ( Defendants ), v. Jairaj Singh {Plaintiff).* 

[11th and 12feh November and 2nd December, 1903.] 

[On appeal from, the High Court of Judicature at Allahabad.] 

Act No. 1 of 1872 ( Indian Evidence Act), section 111 —Position of active Confidence- 
Mortgagor and mortgagee—Burden of proof—Proof of consideration for mortgage 
bond. 

On the facts of this case, which was a suit on two mortgage bonds. Held 
(affirming the deoision of the High Court) that the plaintiff was not in a 

[131] position of “ active confidence " towards the defendants within the 
meaning of section 111 of the Evidence Act (I of 1872), and that the considera¬ 
tion for the bonds was fully proved. 

[Ref. 8 Bom. L. R. 652=31 Bom. 271.] 

Appeal from a decree (22nd December 1899) of the High Court at 
Allahabad which varied a decree (31st Maroh 1897) of the Subordinate 
Judge of Meerut. 

The appeal arose out of a suit brought by the present respondent, 
Jairaj Singh, against the present appellants or their predecessors in title 
on a mortgage bond, dated the 18th of October 1894. 

The facts that preceded the 3 exeoution of the bond were that one 
Debi Singh died in 1889 leaving a'widow Bhup Kunwar, two grandsons 
(sons of a daughter) Rewa Prasad and Sbeo Singh, and three nephews 
(sons of a brother) Thakur Das, Lalji Mai, and Girdhari Mai. Disputes 
arose between Bhup Kunwar and the nephews oonoerning the succession 
to Debi Singh’s property ; and litigation ensued, the result of whioh was a 
deoree in favour of the widow made by the High Court on the 12th of 
May 1893. 

On the 21st of July 1893 Bhup Kunwar made a gift of the whole of 
her husband’s estate and of a house at Meerut whioh she had purchased 
to her grandsons, Rewa Prasad and Sheo Singh. 

On the 25bh of July 1893, Rewa Prasad and Sheo Singh executed a 
mortgage of the house and of a 24 biswa share of the zamindari property 
left by Debi Singh for Rs. 4,000 in favour of Jairaj Singh and three other 
persons ; and on the 18th of October 1894 the same mortgagors executed 
another mortgage of the same property for Rs. 5,000 in favour of Jairaj 
Singh alone. 

On September 8bh, 1895, a deed of sale of the whole of the property 
comprised in the deed of gift of the 21st of July 1893 was executed by 
Bhup Kunwar, Rewa Prasad and Sheo Singh in favour of Thakur Das, 
Lalji Mai, and Girdhari Mai. 

On the 26feh of October 1895, Jairaj Singh brought the present suit 
on the mortgage deed of the 18th of Ootober 1894, against Rewa Prasad, 
Sheo Singh, Bhup Kunwar, Thakur Das, Lalji Mai and Girdhari Das, and 
also against the three other mortgagees of the bond of 25th July 1893 
and two subsequent mortgagees of the property under a deed dated the 
18th of April 1895. 

[132] The plaint prayed that, on payment of the amount of a prior 
charge for which the property was liable when mortgaged to the plaintiff, 
the mortgaged p roperty should be sold free from the incumbrance oreated 

* Present Lord MACNAGHTBN, Lord LlNDLEY, Sir ANDREW SCOBLB. and Bh 

ARTHUR WILSON. 
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KhonH K ftge d ?; ed , °, 1 ‘u 6 ‘‘ 6tb of Jl, 'y 1893 . ‘bat the proceeds of 19 o 8 

i d ^% SPP f fu fcoth0paymentfir8tof fche am0UDfc of the P rior Nov. 11, 18. 
oharge, seoona of the amount due on the mortgage of the 25th of July D E °- a. 

lBas, and thud, of the amount payable under the mortgage sued upon in ~ 

Moordanoe with the provisions of the Transfer of Property Act (IV of council 


.. t Tba a ® f0n 5 e the principal defendants, the present appellants, was 
that after the death of Debt Singh, Jairaj Singh brought the widow Bhup 
ixunwar under his oontrol and influence and assisted her in carrying on 
the litigation with her husband's nephews ; that by “ undue influence M he 
fraudulently obtained execution of the bond sued upon from the mort¬ 
gagors ; and that the bond was without consideration and therefore not 
binding. The first issue raised these questions. 

The Subordinate Judge as to this issue stated his opinion as 
follows:— 


26 A. 130= 
311. A. 46= 
8 G. W. N. 
660=8 Bar, 
60?. 


“ I have come to the conclusion that Rewa and Bhup Kunwar had oertainly 
reposed their confidence in Jairaj and the other men o! his party whom I have men¬ 
tioned above. Therefore section 111 of the Evidence Act (1) seems to be applicable to 
this case. The burden of proving his good faith, t.e., the payment of the full amount 
of consideration to the exeoutants, lies on Jairaj.” 

In the result he held that Jairaj had failed to prove payment of the 
consideration except in respect of a sum of Rs. 1,250, and he gave the 
plaintiff a deoree for that amount. 

The plaintiff appealed to the High Court, and the appeal was heard 
by a Division Bench (Straohet, C. J. f and Banerji, J.) of that Court, 
and judgment given in favour of the plaintiff for the full amount of his 
olaim. As to the allegation of undue influence the Court remarked :— 

“That Jairaj helped Bhup Kunwar and her grandsons in the litigation 
against Thakur Das and his brothers has been abundantly proved by evidence 
oral and documentary, and Jairaj’s statements to the contrary are evidently 
[1331 untrue. From this fact alone the learned Subordinate Judge concludes that he 
stood in a position of active confidence towards Bhup Kunwar and her grandsons at the 
time when the mortgage bonds in question were executed. I am unable to agree with 
the learned Judge on this point. From the mere fact that Jairaj helped those persons 
in the conduot of their cases, it does not follow that there was any fiduciary relation 
betjveen them and him. Further, at the time^ when the bonds for Rs. 4,000 and 
Rs. 6,000 were executed the litigation had terminated, as has been stated above ; the 
suit relating to Debi Singh's estate was deoided in favour of Bhup Kunwar by the 
Court of first instance on the 27th of April 1891 and by this Court on the 12th of 
May 1893; and it was on the 25th of July 1893 that the bond for Rs. 4,000 was 
executed. There was therefore nothing in existence on that date or on the date 
of the subsequent bond for Rs. 5,000 by reason of which Rewa Prasad and Sheo 
Singh were under the influence of Jai Raj on those dates. The learned advooate 
for the respondents has contended that as mutation of names in favour of 
Rewa Prasad and Sheo Singh upon the basis of the deed of gift exeouted by Bhup 
Kunwar was not effected until some time in 1895, the influence of Jai Raj 
continued till that year. I am unable to accept this contention. It appears that 
Bhup Kunwar was in possession and she obtained deorees for profits against Thakur 
Das and his brothers. The non-entry of the names of her grandsons, therefore, did not 
place them under the influence of Jai Rai or Jai Raj himself in a position of active 
oonfidenoe towards Bhup Kunwar and her grandsons so as to relieve the exeoutants of 
the bonds in question and the persons olaiming under them of the necessity of proving 
that the admission of the receipt of consideration contained in those bonds was untrue 
and that in fact no consideration was paid for them.” 

(1) Evidence Aot (I of 1872), seotion 111. “ Where there is a question as to 
the good faith of a transaction between parties, one of whom stands to the other in a 
position of aotive confidence, the burden of proving the good faith of the transaction is 
on the party who is in a position of aotive oonfidenoe." 
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The High Court, after a consideration o£ the evidence, further deci¬ 
ded that it was wholly insufficient to establish the plea of non-receipt of 
oonaideration, and that* on the other hand, there was satisfactory evi¬ 
dence to prove that the bond in suit was exeouted for good and valid 

consideration. 

On this appeal, 

Mr. H. Cowell for the appellants contended that under the circum¬ 
stances disolosed by the evidence relations of “ active confidence existed 
between the respondent and the appellants, the grandsons of Bhup Kun- 
war, within the meaning of section 111 of the EWidanoe Act (I of 1872), 
and therefore the onus was on the respondent to prove that the advances 
he alleged had really been made. This, it was submitted, he had not 

done, and his suit, therefore, failed. 

Mr. G. E . A. Boss t for the respondent, contra, was supported by the 

Court. 

Mr. Cowell replied. 

[134] 1903, December 2ni.—The judgment of their Lordships was 
delivered by Sir Arthur Wilson 

One Debi Singh died in 1889, leaving surviving him a widow, Bhup 
Kunwar, two grandsons, daughter’s sons, and three nephews, brother’s 
sons, Thakur Das and his brothers. 

The widow olaimed the succession to her husband s estate> but was 
opposed by the nephews. 

While the litigation thus caused was in progress, the widow had 
recourse to Jairaj, a money-lender, the present respondent who assisted 
her in her litigation and advanced or procured funds for its maintenance. 
This involved a series of transactions mainly embodied in documents, the 
actual execution of which is not disputed, and the details of which it seems 
unnecessary to examine. The controversy was finally decided in favour of 
the widow by the deoree of the High Court of the 12th of May 1893. 

On the 2lBt of July 1893, the widow transferred her estate to her two 
grandsons. On the 25th of July 1893, the two grandsons executed a 
mortgage bond for Re. 4,000 in favour of Jairaj and others. The con¬ 
sideration was expressed to be the satisfaction of prior charges in favour 
of persons who may very likely have been connected with Jairaj, and a 
parol debt to Jairaj. On the 18th of October 1894 the two grandsons 
executed a further mortgage bond for Rs. 5,000 in favour of Jairaj alone. 
The consideration was expressed to be the satisfaction of oertain exisbing 
obligations and a fresh cash advance of Rs. 1,250. On the 8th of 
September 1895 the two grandsons with their grandmother conveyed the 
whole property to the nephews Thakur Das and his brothers. 

On the 26th of October 1895 Jairaj brought the present suit upon 
the mortgage of the 18fch of October 1894. He made defendants, amongst 
others, his mortgagors, the two grandsons, their grandmother, and the 
three nephews as purchasers, and he asked that the sale proceeds of the 
property should be applied, first in payment of a charge, which is 
not disputed, in favour of the nephews defendants, secondly, in satis¬ 
faction of the mortgage bond of the 25bh of July 1893, and thirdly in 
satisfaction of that of the 18th of October 1894. The questions in the 
[185] case were as to the validity of the two mortgage bonds of the 25th 
of July 1893 and the 18bh of October 1894. 

The substantial defendants were the now appellants, that is to say 
the nephews Thakur Das and his brothers, and they set up a case of ' 
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ISHKl DAT V. MEWA LAL 

w»n(i of consideration, undue influence, and fraud, and an issue was 

raised Moordingly. The mortgagor defendants, the two grandsons, told 

a detailed story leading to tho same result as that aimed at by their oo- 

defendants ; hut that story has been disbelieved by both Courts in India 
ana Deed not be further noticed. 

The Subordinate Judge who heard the case came to the conclusion 
that there was suoh a relation of active confidence between Jairaj and 
his mortgagors, within the meaning of section 111 of the Indian Evidence 
Aot, as to throw upon the former the burden of proof of the good faith of 
the transaction upon which he relied. He held further that Jairaj had 
failed to prove the consideration for either of the mortgage bonds in 
question except the oash advance of Es. 1,250 under the second instru¬ 
ment t and except to this extent he deoided against the validity of the two 
mortgage bonds. 

The High Court, on appeal, dissented from the opinion of the Sub¬ 
ordinate Judge that any relation of active confidence existed between 
Jairaj and his mortgagors at the dates of the mortgage bonds. Their 
LordBhips agree with the opinion of the High Court upon this point. 
Whatever may be thought of the relations between Jairaj and the widow 
while he was dealing with her during the course of her litigation, their 
Lordships can see no sufficient evidence thab during the later tran¬ 
sactions there was any relation of active confidence between Jairaj and 
the grandsons within the meaning of section 111 of the Evidenoe Aot. 

The learned Judges of the High Court arrived at another oonolusion 
of much greater importance than anything affecting the burden of proof. 
They carefully examined the evidence, and were of opinion thab the 
consideration for the two mortgage bonds in question was proved to the 
full extent. Their Lordships agree in this view. The contrary view 
taken by the Subordinate Judge appears bo have resulted from two 
opinions [136] which be had formed, first, that; the oonduct of Jairaj 
had been dishonest throughout the transactions in question, and secondly, 
that practically all those concerned in those transactions were parties 
to a conspiracy to defraud; and for these opinions their Lordships, 
conourriDg with the High Court, oan see no sufficient foundation. 

Their Lordships will humbly advise His Majesty thab this appeal 
Should be dismissed. The appellants will pay the ooBts. 

Appeal dismissed. 

Solicitors for the appellants.—Messrs, Banken Ford , Ford and 

Chester . 

Solicitors for the respondent.—Messrs. Barrow , Rogers and Nevill. 


26 A. 136. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Barterjt, 

Ishri Dat and OTHERS (i Objectors ) v . Mewa Lal and another 

(Opposite Parties.)* 

[3rd July, 1903 ] 

Execution oj deer ee—Ctvik Procedure Code , section 24 i—Attachment and sale of decree 
held by the judgment-debtor against a third party—Objection by judgment.debtor 
to such decree—Objection disallowed — Appeal . 

* First Appeal No. 46 of 1903, from an order of H. David, Esq., Subordinate Juoge 
of Allahabad, dated the 22nd of Maroh 1901. 
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Mewa Lai and another'held a money decree against Ram Singh. In execu¬ 
tion thereof they attached a mortgage decree held by Ram Singh against one 
Ishri Dat They next applied for the sale of the mortgage decree whicn they 
had attached in execution of their own money decree. To this Ishri Dat 
objected that the deoree had been already satisfied. His objection was disallow¬ 
ed, and on appeal by Ishri Dat from the order disallowing the objection it was 

held that no appeal would lie. 

Mewa IiaL and Laohmi Narain, who held a decree for money 
against Kunwar Ram Singh, applied for execution of their decree by 
attachment and sale of a decree upon a mortgage held by Kunwar Ram 
Singh against Ishri Dat. Ishri Dat objected to the sale of the decree 
against him on the ground that it had already been satisfied, but his 
objection was disallowed. From the order of the Court (Suboidinate 
Judge of Allahabad) disallowing this objection Ishri Dat appealed to the 

High Court. „ _ 

[137] Pandit Moti Lai Nehru and Babu Durga Gharan Banerji 

for the appellants. 

Pandit Baldeo Bam Dave for the respondents. 

Blair and BanereJI, JJ.—A preliminary objection has been taken 
to the hearing of bhis'appeal on the ground that no appeal lies. There 
is a further objection that the memorandum of appeal was filed beyond 
the prescribed period of limitation. Holding the view that we do on the 
first question, we need not consider the second. In our judgment the 
objection that no appeal lies must prevail. The faots are these. The 
respondents hold a money decree against one Ram Singh. In execution 
of that deoree they attached a mortgage deoree obtained by Ram Singh 
against the appellant, Ishri Dat. The decree-holders, respondents, have 
obtained from the Court executing the deoree an order for the sale of the 
attached deoree. The appellant, Ishri Dat, objects bo that order on the 
ground that the deoree has already been satisfied. The Court below 
having disallowed that objection, he has preferred the present appeal. 
The appellant cannot maintain an appeal againBt the order of the lower 
Court unless he i8 a judgment-debtor to the decree in execution of which 
the order was passed or a representative of such a judgment-debtor. It 
is manifest that he is nob the judgment-debtor to the decree held by the 
respondents which they are now executing in the Court below. It is 
admitted that he is not a representative of the judgment-debtor to that 
deoree, bo that the order of the Court below is nob an order under sec¬ 
tion 244 of the Code of Civil Procedure, and the appellant has no right 
to appeal from that order. Mr. Moti Lai has contended with great in¬ 
genuity that the respondents must be deemed to be the representatives 
of Ram Singh in respeob of the decree held by the latter which they 
have attached, and that the . proceedings in the Court below must be 
deemed to be proceedings in execution of the atbaohed decree. We are 
unable to agree with this contention, firstly, because the order oom- 
plained of is not an order passed in execution of the deoree held by Ram 
Singh against the appellant. In the next place, that deoree is not under 
execution, and no proceeding has been held by the Court below in 
execution of that decree. Further, [138] the order appealed againsb 
was made in proceedings relating to the execution of the deoree held by 
the respondents in which the attachment was made. To that deoree, as 
we have already said, the appellant is not a party, nor is he the repre¬ 
sentative of a party. Therefore he has no right to prefer this appeal. 
We accordingly dismiss it with coBts. 

- Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Burkitt. 


Ram Narain and others (Defendants), v. Samta Singh and 

ANOTHER ( Plaintiffs ).* 

[8bh July, 1903.] 

Aol No* XV of 1877 (Indian Limitation Act), schedule II, articles 110 and U6_S W ,, 

to recover rent on a registered lease-Limitation . 

Held that a suit for tke recovery of rent based upon a registered lease i< 
governed as to limitation not by artiole 110 but by article linnftJ 

s“rom. AOt ’ 1877, Vm * GhUndCr 


EFol, 84 All. 464 ; 44 Cal. 759: Diet. 3 N. L. R. 164; 30 All. 400=1908 A. W N 160=5 
A. L. J. 486.: Ref. 12 M. L. T. 458=23 M. L. J. 519=1912 M. W. N 1179=16 
I. C. 914 ; 1 Tat. L. J. 506. : Not Fob 7 M. L. T. 419: Diss 37 Bom. 656 ] 


THIS was a suit on a registered lease dated the 15th of March 1884 
exeoufced by the predecessor in title of the plaintiffs, to recover the rent 
for six years of an indigo factory. The defendants were the representa¬ 
tives of the original lessees excepting two, whose proportionate share of 
the rent the plaintiffs admitted to have been paid. The Court of first 
instance (Munsif of Phaphund) deoreed the olaim in part. Against this 
deoree both the plaintiffs and some of the defendants appealed. The 
lower appellate Court (Subordinate Judge of Mainpuri) allowed the 
plaintiffs’ appeal and deoreed the olaim in full, but dismissed the appeal 
of the defendants. The defendants appealed to the High Court. 


Mr, R* Malcomson for the appellants. 

Babu Parbati Charan Chatterji for the respondents. 

Burkitt, J. — This is a suit to recover the rent for six years of an in¬ 
digo factory. A lease is produced dated the 15bh of March 1884, exeouted 
by the predecessor in title of the plaintiffs, leasing this land at a rental of 
Bs. 46 per annum, in which in waB mentioned that the lessees were in¬ 
terested in the factory [139] in certain proportions, and the lease provided 
that they were liable to pay rent to the lessor in those proportions. The 
present suit has been instituted to recover the rent, as I have said above, 
of six years against the representatives of the original lessee, excepting only 
two, as to whom the plaintiff declares that they have paid their share of 
the rent. In the written statement, amongst other defences, this plea was 
raised that, inasmuch as the rent payable by the lessees was a several and 
not a joint rent, a suit would not lie against them jointly to recover renb. 
This plea is undoubtedly a good one, but I notice that in the decree in 
the case a joint deoree has nob been passed against the defendants. The 
Court has most carefully separated the interests of all the defendants 
one from the other, and has given against each a several decree. Under 
that deoree execution oould not issue against any one individual for more 
than the amount actually deoreed against him severally. I cannot see 
that the defendants have in any way been prejudiced by this. I must 
overrule this portion of the appeal. Then it is contended that the limi¬ 
tation artiole applicable to this suit is nob article 116, which has been 

~ * Second Appeal, No. 1133 of 1901, from a deoree of Pandit Raj Nath Saheb, Sub¬ 
ordinate Judge of Mainpuri, dated the 26 th of August 1901, modifying decree of Babu 
Keahab Deb, Munsif of Mainpuri, dated the 27th of May 1901. 

( 1 ) (1867) I. L. R. 15 Cal. 221. 
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applied by the lower Courts, but article HO. I am of °V ln ™ n that this 
plea is valid and must be supported. In fact, were it. not that reliance 
i placed on a decision of the Calcutta High Court m Umesh Chunder 
Mundul v. Adarmoni Dasi (1) by the learned pleader for the respondents, 

I should have thought that the matter was not capable of argument. In 
that case, however, the learned Judges (one of them ^ with very much 
hesitation and doubt) held that a suit for rent on a registered lease falls 
under the limitation prescribed by artiole 116 of the second schedule to 
the Limitation Act. In that opinion I am unable to ooncur. It seems 
to me that article 110 of that schedule is the only article which oan 
reasonably be applied to the present case. That article prescribes a 
period of three years for a suit for arrears of rent, the period commenc¬ 
ing to run from the time that the arrears became due. I cannot under¬ 
stand why we should wrest the words so as to hold that a suit for arrows 
of rent, that is a suit to recover that which is payable on aocounfc of the 
use [ 140 ] and occupation of land, must be regarded from a limitation 
point of view as being a suit for compensation for breach of oontract. 
I do not understand why, when this artiole (HO) apparently plainly 
provides for the case now before me, I should go out of my way and 
hold that article 116 applies. Apparently, as all leases for more than a 
year reserving annual rent must be registered, the consequence would be 
that article 110 would be practioally useless and superfluous. I cannot 
think it was the intention of the Legislature when framingarticle 110 
that there should be read into the first column the words due on an 
unregistered lease” I must therefore on this point allow the appeal and 
modify the deoree of the Court below. I give a deoree severally against 
each defendant aooording to the specification mentioned in the deoree for 
their share of the rent for three years immediately preceding the date 
of the institution of the suit. This modification of the deoree will apply 
of course only to the cases of the defendants appellants, Ajudhia, Ram 
Narain, Bandi Din and Shankar Lai. As to the other defendants who 
have not appealed no order will be made. The appellants are entitled to 

the coBts of this appeal. 

Decree modified . 


26 A. 140 (=1903 A. W. N. 211.) 

APPELLATE CIVIL. 

\ Before Sir John Stanley , Knight, Chief Justice and Mr. Justice Burkitt. 

Beni Prasad (Judgment-Debtor) v. Sarju Prasad and others 

(Decree-Holders) * 

[16th July, 1903.] 

Act No- XV of 1877 ( Indian Limitation Act), Schedule II, Article 178— Execution of 
decree— Execution suspended by action of the Court—Limitation* 

Application for execution of a decree for sale on a mortgage, passed on the 
30th of March 1893, was made in March 1896, and the property mortgaged was 
advertised for sale on the 20th of May 1897. A suit was, however, filed by 
the minor son of the judgment-debtor, in consequence of whioh the sale was, on 

* Second Appeal No. 281 of 1902, from a decroe of W. Tudball, Esq., District 
Judge of Gorakpur, dated the 6th of January 1902, reversing an order of Pandit Alopi 
Prasad, Officiating Subordinate Judge of Gorakpur, dated the 28th of September 1901. 

(1) (1887) I. L. R. 15 Cal. 221. 
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the 17th of May 1897, stayed “ pending the dooision of the suit." A deoroo waa 
given in favour of the son on the Gud of August 13 )7 ; but this was reversed in 
appeal on the 9th of February 1393, and tho son's suit was dismissed. But 
there was a further appoal to tho High Court, whioh, on the 99th of June 1900, 
set aside tho deoroe of tho lowor appollato Court and romandod the record 
for trial on tho merits. Finally the deoroe of tho 2nd of August 1897 was 
[141] reversed and the son’s suit dismissed on the 29th of March 1901. On the 
11th of May 1891 tho deoroo-holder presented an application praying the Court 
to take up and proceed with tho application whioh had been stayed by the order 
of the 17th of May 1897. 

Held that time began to run against the decree-holder from the 9th of 
February 1898, but, inasmuoh as by the aotion of the Court exeoution of the 
deoree had been from time to time suspended, the only periods whioh could be 
oounted against the deoreo-holdor were from the 9th of February 1898 to the 
99th of June 1900, and again from the 29th of Maroh 1901 to the llth of May 
1901. These periods together not amounting to three years, the deoree holder’s 
application of the llth of May 1901 was within time. 

This ■was an appeal arising out of proceedings in execution of a 
deoree. On the 30th of March 1893 Sarju Prasad and others obtained a 
deoree for sale on a mortgage against Beni Prasad. Application for sale 
of the mortgaged property was made in Maroh 1896, and the property 
was advertised for sale on the 20fch of May 1897. Meanwhile the minor 
son of the judgment-debtor instituted a suit to get the mortgage deoree 
set aside on the ground that he bad not been made a party to the suit 
in which it was passed, and in this suit he applied for a stay of sale, 
whioh was granted by the Subordinate Judge on the 17th May 1897, 
" pending the deoision of the suit.” On the 2nd of August 1897 the 
son's suit was decreed. But there was an appeal to the District Judge, 
and on the 9bh of February 1898 the suit was dismissed. The decree- 
holders then appealed to the High Court, and, on the 29bh of June 

1900, the High Court set aside the lower appellate Court's deoree 
and remanded the appeal under seotion 562 of the Code of Civil 
Procedure for trial on the merits by the District Judge. Ultimately the 
Subordinate Judge’s deoree of the 2nd of August 1897 was reversed and 
the son’B suit was dismissed on the 28th of March 1901. On May llth, 

1901, the decree-holders applied for exeoution, asking the Court to take 
up and proceed wfbh the application which had been Btayed by the order 
of the 17th of May 1897. The first Court (officiating Subordinate Judge 
of Gorakhpur) rejected this application ; but on appeal it was granted by 
the District Judge. The judgment-debtor thereupon appealed to the 

High Court. 

Baba Jogindro Nath Chaudhri for the appellant. 

Munshi Jang Bahadur Lai for the respondent. 

[142] BURKlTT J.—This is an appeal in exeoution against an 
appellate order of the learned District Judge of Gorakhpur granting the 
respondents’ application for exeoution of their decree which had been 

rejected by the Subordinate Judge. 
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The facts of the case are as follows 

A deoree for sale on a mortgage under the Transfer of Property Act 
was obtained by the respondents against the appellant on Maroh 30th, 
1893. An application for exeoution by sale of the mortgaged property 
was made in Maroh 1896, and the property was advertised to be sold on 
May 20bh 1897 Meanwhile a suit had been instituted by the minor 
son of the judgment-debtor, who contended that the deoree was bad, in¬ 
asmuch as he had not been made a party to t he suit in which it had 
been obtained. He prayed that the sale might be stayed pending the 
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deoigion of hie suit. Tbis prayer was granted by the Subordinate Judge, 
who on May 17tb, 1897, directed the sale to be stayed “ pending the 
decision of the suit.*' This was accordingly done, the record being with¬ 
drawn from the Collector, to whom it had been gent for execution under 
section 320 of the Code of Civil Procedure. The Subordinate Judge gave 
a decree in favour of the son on August 2nd, 1897. The effeot of this 
decree was to continue the injunction restraining the sale, which would 
have been discharged if the son's suit had been dismissed. 

On appeal to the District Judge the son’s suit was dismissed on 
February 9bh, 1898. 

The effect of that dismissal was to remove the obstruction which 
the stay order of May 17th, 1897, had plaoed in the way of the decree- 
holders executing their decree. Had nothing further then taken plaoe, 
I would have held, for the reasons given by me in my judgment in 
Execution Second Appeal No. 652 of 1902 (Budar Singh and others v. 
Dhanvat Singh), that under article 178 of the second schedule to the 
Limitation Act of 1877 time began to run against the decree-holder from 
February 9bh, 1898, and that the application now before me, which was 
filed on May 11th, 1901, was time-barred. But the decree-holders filed a 
second appeal before the High Court against the decree of February 9th, 
1898. The High Court, on [143] June 29th, 1900, seb aside that decree 
and remanded the record for trial on the merits under section 562 of 
the Code of Civil Procedure. 

The effeot of this decree of the High Court I bake to be that by 
reason of it the District Judge's deoree of February 9bh, 1898 (under 
which time was running against the decree-holder), disappeared, and 
that the Subordinate Judge's deoree of August 2nd, 1897, was revived 
pending the deoision of the appeal against it on the merits. The appeal 
against the Subordinate Judge's deoree was restored to the list of pend¬ 
ing appeals in the Court of the District Judge, and that deoree was the 
only deoree in the suit pending the appeal. Finally in that appeal the 
deoree of August 2nd, 1897, was reversed and the son's suit dismissed on 
the 28th Maroh 1901. The present application for execution was made 
on May 11th, 1901, and asked the execution Court to take up and pro¬ 
ceed with the application which had been stayed by the order of May 
17th, 1897. 

Now the earliest date on whioh the decree-holders could have made 
an application for execution was the 9bh February 1898, when the 
District Judge dismissed the suit in whioh the Btay of execution had been 
granted. They could have applied at any time between that date and 
June 29th, 1900, when the High Court seb aside the decision of the 
District Judge. Bub under artiole 178 they had three years from that 
date within which they could apply. About two years and four months 
of that period had passed, and when nearly eight months were still un¬ 
expired, the High Court by its deoree of June 29bh, 1900, again imposed 
a bar on execution by reviving the Subordinate Judge’s deoree of August 
2nd, 1897. 

It is to my mind perfectly clear that there was, by reason of the 
revival of the deoree of the Subordinate Judge, which oarried with it a 
stay of execution, an obstacle in the way of the deoree-holders taking 
steps in execution during the period between June 29th, 1900, and 
Maroh 29th, 1901, when the District Judge by dismissing the suit 
again removed the bar. That period oannot, I think, be taken into 
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account in computing the limitation period in this case. Seotion 9 
of the Limitation Aot is not, I think, applicable to suoh facts. The 
[ 111 ] only periods during whioh time can be considered to have run 
against the deoree-holder are from February 9bh, 1898, up to June 29bh, 
1900, and from March 29th, 1901, to May lltb, 1901, when the present 
application was made. These two periods added together do not make 
up three years. On that short ground, therefore, and without deciding 
whether the deoree-holders had three years from March 29th, 1901, 
within whioh to apply, I am of opinion that the decision under appeal is 
right. I would dismiss this appeal with oosts. 

I would point out to the learned District Judge that he has fallen 
into an error in holding that the order of the Subordinate Judge direc¬ 
ting a stay of execution pending the " decision of the suit*’ was effectual 
up to the final deoree in the suit. The Subordinate Judge’s authority in 
that respeot lasted only as long as the suit was pending before him. It 
was the form of his decree by whioh he held that the property was not 
liable to sale under the respondent’s decree whioh had the effect of con¬ 
tinuing the stay on the sale up to the date of the appellants’ deoree in 
the Court of the District Judge. For authority on this matter, I would 
refer the learned Judge to the reported cases of Chunni Kuar v. Durga 
Prasad (1), Shaikh Moheeooddeen v. Shaikh Ahmad Hossein (2), and 
Desraj Singh v. Karam Khan (3). 

Stanley, C. J.—I conour. 

Appeal dismissed. 


26 A. Hi (=1903 A. W. N. 212.) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 


Maharaj Tewari and others V. Har Charan Rai.* 

[17th July, 1903.] 

Statutes 24 and 25 Vic., Cap. CIV , section 15— Criminal Procedure Code , sections 435 

(3) and 145— High Court*s powers of revision. 

Held that section 15 of the Charter Aot, 24 and 25 Vio., Cap. CIV, does not 
override seotion 435 of the Code of Criminal Procedure, so as to enable the High 
Court in the exercise of its powers of_ superintendence to interfere with 
an order passed by a Court having jurisdiction under Chapter XII of the Code, 
[145] interferenoe with which in revision is excluded by section 435 (3). 
Hurbullubh Narain Singh v. Luchmeswar Prasad Stngh (4) and Mahadeo 
Kunwar v. Bisu (5) referred to. 

[Pol, 31 All. 150=6 A. L. J. *13=9 Cr. 233=12A L. J. 344 ; 1 L 

O. 762 ; Ref. 36 Mad 275=13 Cr. L. J. 753=17 I. C. 65—23 M. LJ. 499— 
12 M. L. T. 439=1912 M. W. N. 1154 ; 8 Cr. L. J. 170—1 B. L. R. 50 ; 33 Cal. 68; 
59 I. 0. 401=18 A. L. J. 1140.] 


This was an application, purporting to be made under section 16 of 
the Charter Aot, whioh asked for the revision of an order made by a 
Magistrate of the first olass under seotion 145 of the Code of Criminal 
Procedure. On the oomplaint of one Har Charan Rai, a cultivator, that 
Maharaj Tewari and others were threatening to dispossess him of his 
holding by force, the District Magistrate instituted proceedings under 

* Criminal Revision No. 277 of 1903. 


(1) Weekly Notes, 1887, p. 297. 

(2) (1870) 14 W. R. 384. 

(3) (1896) I. L. R. 19 All. 71. 


( 4 ) (1898) I. L. R. 26 Cal. 188. 

(5) (1903) I. L. R. 25 All. 537. 
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eeotion 107 of the Code of Criminal Procedure against; the parties whose 
conduct was complained of and made the case over bo the Joint Magistrate 
for trial. Pending this inquiry the parties applied to the Joint Magistrate 
asking for an inquiry under section 145 of the Code, and a petition to 
that effect was subsequently filed by Maharaj Tewari and others. At a 
later date Maharaj Tewari and others filed another petition in which 
they denied the Joint Magistrate’s jurisdiction and declined to take any 
further stepsin the matter. The evidence produced by Har Charan Rai 
was accordingly heard without opposition or cross-examination on the 
part of the other parties, although they were present in Court. The Joint 
Magistrate considered the question of jurisdiction raised by Maharaj 
Tewari’s petition and decided that he had jurisdiction in the matter. On 
the evidence he found that Har Charan Rai was in possession, and acoor* 
dingly passed an order under section 145 (6) in his favour. The opposite 
party thereupon applied to the High Court to set aside this order. 

Mr. G. Dillon and Babu Sital Prasad Ghosh for the* applicants. 

Mr. B. E. O'Conor for the opposite party. 

KNOX and Airman, JJ.—On the 21st of April 1903, the parties to 
the present application before us appeared before a Magistrate lawfully 
empowered in this behalf and satisfied him that a dispute likely to cause 
a breach of peace existed concerning lands within the local limits of his 
jurisdiction. The Magistrate then made an order in writing, in which 
he stated the grounds of his being so satisfied. Apparently after 
[14b] this had been done one of the parties to the application went to the 
Magistrate and endeavoured to show that no dispute existed concerning 
land within the local limits of the jurisdiction of that Magistrate. 
The Magistrate passed an order upon this representation made to him, 
and that order is by law declared to be final [see the concluding words 
of sub-section (5) of section 145 of the Code of Criminal Procedure]. 

One fact stands out clear in these proceedings, and that is that nob 
only did the Magistrate intend to act under Chapter XII of the Code of 
Criminal Procedure, but also that he did in point of fact act under that 
chapter. He was, as we have said before, a Magistrate having jurisdiction 
in this behalf, and with great care and precision he laid the proper 
foundation for his proceedings under Chapter XII of the Code of Criminal 
Procedure, and his proceedings are not merely proceedings in name 
under Chapter XII, but they are in fact proceedings under that chapter. 
This being so, by the amendment whioh has been introduced by the 
present Code of Criminal Procedure into section 435, this Court had no 
power to call for the record of these proceedings. Proceedings under 
Chapter XII are now dearly laid down as proceedings nob within the 
meaning of seotion 435, and we know of no other section in the Code of 
Criminal Procedure, nor has any other seotion been pointed out, whioh 
gives this Court power to call for the reoord of such proceedings. 

The learned counsel who presented the application now before us 
evidently felt the full force of this difficulty ; for in the application he 
has been at considerable pains to avoid any mention of the Code of 
Criminal Procedure, and applies to the Court under section 15 of the 
Charter Aot, and asks this Court, under the powers of superintendence 
thereby given to set aside the order of the Joint Magistrate of Ballia 
passed under Chapter XII of the Code of Criminal Procedure. The 
Aot referred to is the Act known as the Indian High Courts Aot, 1861, 
being Statute 24 and 25 Vio., Cap. CIV. Under seotion 15 of that 
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Statute this High Oourb is deolarod to have superintendence over 1903 
all Courts which may be subjoot to its appellate jurisdiction, to Jcly 17. 
have power to call for returns, to direct the transfer of suits or ReV ^^ NA£j 
[ 147 ] appeals, and to make and issue general rules for regulating the criminal. 

praotioe and proceedings of such Courts. All oriminal jurisdiction of - 

this Oourb is, however, by seotion 9 of the Indian High Courts Act, 1861, 25 A 144== 
deolarod to be suoh criminal jurisdiction as “Her Majesty may by the l9 N 2 j 2 • 
Letters Patent constituting the Court grant and direct.” We have there¬ 
fore to turn to the Letters Patent under which this Court is constituted 
and to Bee what jurisdiction it confers aud what direction it contains 
concerning the oriminal jurisdiction of this Court. On making such 
reference we find that under olause 29 of the Letters Patent it was 
ordained that the proceedings in all criminal cases, other than those 
brought before this Court in the exeroise of its ordinary original oriminal 
jurisdiction shall be regulated by the Code of Criminal Procedure or by 
suoh further or other laws in relation to criminal procedure as may have 
been or may be made by the Governor General in Council. 

We have gone into this question at this length because of certain 
remarks made by the learned Judges, for whom we entertain the 
highest respect, in the case of Eurbullubh Narain Singh v. Luchmeswar 
Prasad Singh (1). With all deferenoe to those learned Judges we cannot 
agree with them in holding that the Legislature, when it introduced the 
amendment to which we have referred above into the Code of Criminal 

Procedure, 1898, intended to leave with the High Court the power of 

(tailing, under seotion 16 of the Indian High Courts Act, 1861 (if any suoh 
power existed), for the reoords of proceedings under Chapter XII of the 
Code of Criminal Procedure. To attribute any such intention to the 
Legislature would be to make this amendment futile and meaningless 

It is not our praotice to interpret the law by reference to the debates 
in the Legislative Council which attend the passing of any particular law 
and we do not propose now to deal otherwise with the present case So 
far as we can see the language of sect-on 435 admits of no douot or 

secondary meaning, and it has simply to 0 ° 0ie ’ „ , Th 

oalling for records in revision is a power created by Statute. The 
Legislature has in section 435 sot out the classes of cases in^ which 
[ 148 ] this power can be exorcised, and it has by express Provision re¬ 
moved proceedings under Chapter XII of the Code from such olasses of 
oases. But it is interesting, in view of what has been said to roa 
the Proceedings of the Council of the Governor-General at i Bit.mg o 

the 12th March 1898,* that those who opposed ^e 'nsert.on of these 

words and figures “ under Chapter XII into see ion 435 took their 
words ana “gores „ change all oontrol and supervision is 

stand upon the basis that by MB e g District Magistrate 

or scandalously absurd the order 
may be Those who ^ obtain finality in proceedings 

KLSSfSSi u» to the Civil Court, to wbicb MW, 

they must ultimately go before ug . q of the argu . 
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in proceedings in this case. The first of these is that of Mahadeo Kun - 
war v. Bisu , (l). The learned Judge who decided that caae remarks in 
his judgment that “it is thus clear that no proceedings under section 145 
were initiated by the recording of an order under sub-section (1) of that 
section.” We agree with the learned Judge that the proceedings in that 
case could not be held to have been proceedings under Chapter XII. The 
mere adding as a postscript to proceedings which were throughout taken 
under Chapter VI.(I of the Code of Criminal Procedure that a final order 
has been passed under section 145, will not make that order a proceeding 
under ohapter XII of the Code. The second case relied on is an unrepor¬ 
ted decision of this Court in Musammat Darab Koer v. Fateh Ghand t 
being Criminal Reference No. 189 of 1903 decided on the 5th of June 
1903. The following is an extraot from the judgment of this case:—“The 
learned Magistrate without observing any of the requirements of 
section 145 proceeded to pass an order under that seotion.” The same 
[149] remarks apply to this as to the previous case. The mere mention 
of an order as being made under seotion 145 of the Code of Criminal 
Procedure will not under such circumstances make the order an order 
under Chapter XII of the Code. In the present case the proceedings 
before the learned Joint Magistrate of Ballia were in intention, in name 
and in fact, proceedings under Chapter XII of the Code by a Magistrate 
who was duly empowered to act under that chapter. This being so, 
this Court has no power to send for those proceedings either under the 
Code or under section 15 of the Indian High Courts Act, 1861. 

We dismiss this application, and we direot that the record be 
returned. 


26. A. 149 (= 1903 A. W. N. 207.) 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr . Justice Banerji. 


Masih-Ullah Khan and others ( Defendants) v. Majid-Un- 

NlSSA [Plaintiff)* 

[17 July, 1903.] 

Execution of decree—Restitution due in virtue of the modification «» appeal of the 
decree of a Rent Court—Procedure—Civil Procedure Code t sections 583 and 244. 

Reid that although section 583 of the Code of Civil Procedure might be applied 
by analogy to proceedings before Courts of Revenue under Act No XII of 1881» 
seotion 244 could not be applied to such proceedings. The remedy, therefore, of 
a person entitled to a refund in consequence of the reversal or modification in 
appeal of a decree passed under Act No. XII of 1881 by a Court of Revenue is 
twofold, both by means of an application in execution and by a separate suit. 
Doorga Pur shad Roy Chowdry v. Tara Pur shad Roy Chowdry (2) referred to. 


THE defendants to the suit out of which this appeal arose had 
obtained a decree for profits against the plaintiff in a Court of Revenue. 
There were four other deorees in whioh the defendants, the plaintiff, 
and the son and daughter of the plaintiff were interested. Applications 
were made for the execution of all five decrees, and the Revenue 
Court executing the deorees ordered the amoun t of the decree for profits 

* First Appeal, No. 135 of 1902, from an order of F. W. Brownriee. E sa Dstrict 
Judge of Aligarh, dated the 12th of September 1902. gg ’ J * 8ttl0fc 

(1) (1903) I L. R. 25 All 537. (2) (18G5) 3 W. R. P. C. 11. 
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fT° b ?u RB 1 ft ', nst ] tbo am0l,nt of ft dooreo held by 

t afiam * b th ® defendants, and thus the amount of the 
doorea a f alDat the plaintiff was realized. Subsequently on 

tiffin r h ^ ?T U tbat< L eor60 wa8 educed, and thereupon the plain¬ 
tiff applied to the Revenue Court for a refund of the sum whioh had been 

realized in exoosa of tbo amount deoreed by the appellate Court. The 
Court aooepting the contention of the defendants, held that the plaintiffs 
remedy was by a suit and not by proceedings in execution. The plain¬ 
tiff appealed against the order of the Court of first instance, but for 
some reason or other did not prooeed with the appeal, but brought the 
present suit. The Court of first instanoe (Additional Subordinate Judge 
of Aligarh) dismissed it, holding that it was barred by section 244 of the 
Code of Civil Procedure. The plaintiff appealed, and the lower appel¬ 
late Court (Distriot Judge of Aligarh) set aside the deoree of the first 
Court and remanded the case under seotion 562 of the Code of Civil Pro¬ 
cedure. AgainBt this order of remand the defendants appealed to the 
High Court. 


Mr. IF. K, Porter for the appellant. 

Mr. Karamat Husain for the respondent. 

BLAIR and BaNERJi, JJ. The only question to be determined in tliia 
appeal is whether the suit brought by the plaintiff respondent for restitu¬ 
tion of the money whioh the appellants defendants had realized from her 
in execution of a decree whioh was subsequently varied by the appellate 
Court is maintainable. It appears that the defendants obtained a deoree 
for profits against the plaintiff in the Court of Revenue. There were 
four other decrees in which the defendants, the plaintiff, and the son 
and the daughter of the plaintiff were interested. Applications were 
made for the excution of all the five decrees, and the Revenue Court 
executing the deorees ordered the amount of the decree for profits men¬ 
tioned above to be set off against the amount of a decree held by the 
plaintiff againet the defendants, and thus the amount of the defendant’s 
decree against the plaintiff was realized. Subsequently on appeal the 
amount of that deoree was reduced, and thereupon the plaintiff 
applied to the Revenue Court for a refund of the sum which 
had been realized in excess of the amount deoreed by the appel¬ 
late Court. The Court, accepting the contention of the [181] defen¬ 
dants, held that the plaintiff’s remedy was by a suit and not by 
proceedings in execution. The plaintiff appealed against the order of the 
Court of first instance, but for some reason or other did not prooeed with 
the appeal, and brought the present suit. The Court of first instanoe dis¬ 
missed it, holding that it was barred by section 244 of the Code of Civil 
Procedure. The lower appellate Court has set aside the deoree of the 
Court of firBt instance, and remanded the case under section 562 of the 
Code of Civil Procedure for trial. From this order of remand the 
present appeal has been brought. We find it difficult to agree with the 
reason given by the learned Judge for his order of remand. But we are 
of opinion that there is no bar to the maintenance of the present suit. It 
is true that under seotion 583 of the Code of Civil Procedure a party 
entitled to restitution should apply to the Court which passed the decree, 
but it is by reason of the provisions of seotion 244 that a separate suit 
is forbidden. There is do provision in the Rent Aot, 1881, similar to 
those contained in that section. Chapter VII of the Rent Aot, whioh 
relates to execution of decrees, must be deemed to contain all provisions 
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relating to the execution of decrees passed by a Court of Revenue, and 
we oannot import into it the provisions of section 244 of the Code of 
Civil Procedure. We are therefore unable to hold that there is any bar 
to the maintenance of such a suit as the present. There cannot be any 
doubt that the plaintiff has Borne remedy for obtaining a refund of the 
money which was wrongfully realized from her. It may be that she had 
a remedy by an application to the Revenue Court, but in the absence of 
any rule of law forbidding the remedy by suit, we must hold that the latter 
remedy is also open to her. It waB held by their Lordships of the 
Privy Council in Doorga Purshad Boy Ghowdry v. Tara Purshad Roy 
Chowdry (1) that money recovered under a decree which has been 
reversed or superseded ought to be refunded, and is recoverable either by 
summary process or by a new suit. As we have already said, the 
plaintiff did apply for a refand to the Court of Revenue, but that Court 
upon the objection of the defendants refused to grant her relief. If it 
be now held that she is precluded from bringing [162] a Buit, the result 
will be that she will be wholly without remedy. We are unable to 
countenance suoh a state of things and to hold that she has no 
remedy. In our opinion the suit is maintainable, and should have been 
tried by the Court of first instance. We accordingly dismiss the appeal 
with costs. 


Appeal dismissed. 


26 A. 152 (=1903 A. W. N. 208). 

APPELLATE CIVIL. 
Before Mr. Justice Aikman. 


ANNU ( Plaintiff ), v. Debi Das (Defendant)* 

[18th July, 1903.] 

Execution of decree—Sale of judgment-debtors' rights and interests as against repre¬ 
sentative of judgment-debtors—-Sale not objected to at the lime—Subsequent suit 
by representative against auction purchaser to recover property alleged to have 
been sold in excess of the share of the judgment-debtors. 

A decree having been obtained by mortgagees for the sale of the rights and 
interests of the mortgagors in a 10-biswa share in a certain village, both mort¬ 
gagors died. One Annu was substituted on the reoord of the oase as the re¬ 
presentative of both the mortgagors. The decree-holders, estimating the interest 
of the mortgagors to amount to 5 biswas 1G biswansis, caused such interest to 
be sold as against Annu, who at the time took no objection to the extent of 
the share sold. Some years afterwards Annu brought suit against the auction 
purchaser to recover 1 biswa 11 biswansis upon the allegation that the judg¬ 
ment-debtors’ share had not amounted to more than 4 biswas 5 biswansis. 
Held, that such a suit was nob maintainable. Malkarjun v. Narhari (2) 
referred to. Sanwal Das v. Bismillah Begam (3) distinguished. 

The faots of this case are as follows 

Certain mortgagees got a deoree against Bodhi, the father of the 
appellant, and Kunji, the uncle of the appellant, for sale of their 

* Second Appeal, No. 333 of 1902, from a decree of H. B. J. Bateman, Esq., 
District Judge of Bareilly, dated the 15th of January 1902, confirming a deoree of 
Babu Ram Dhan Makerji, Subordinate Judge of Bareilly, dated the 15th of August 
1901. 

(1) (1865) 3 W. R. P. C. 11. (3) (1897) I. L. R. 19 All. 480. 

(2) (1900) I. L. R. 25 Bom. 337. 
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rights and interests in a 10-biswa Bhnre in a oertain village. After 
decree the judgment debtors both diod, and in execution proceedings one 
Atmu was brought upon the records as thoir sole legal representative. 
An application was made (or execution of the deoree, wbioh left the exaot 
rights and interests of the judgment-debtors unspecified, the decree- 
holders asking for sale of 5 biswas 16 biswaneis out of the 10 biswas, as 
being the share to which the judgment-debtors were entitled. Notice 
[153] of this application was served upon Annu. Ho took no objection 
to the extent of the share estimated, but merely asked for time. The 
execution proceedings resulted in the 5 biswas 16 biswansis being pub up 
for sale and purchased by ono Debi Das. Tbe sale took place in 1891. 
On the 7bh of January 1901 Anna instituted a suit, in whioh he alleged 
that the share of the judgment-debtors in tbe 10 biswas amounted to 4 
biswas and 5 biswansis only, and prayed for recovery of 1 biswa and 11 
biswansis on the ground that it was his property. The Court of first 
instanoe (Subordinate Judge of Bareilly) dismissed the suit, and an appeal 
by the plaintiff was dismissed by the District Judge. The plaintiff 
thereupon appealed to the High Court. 

Munshi Gobind Prasad and Babu Sital Prasad Ghosh for the 

appellant. 

Pandit Moti Lai Nehru (for whom Pandit Mohan Lai Nehru) for the 
respondent. 

AIRMAN, J.—Certain mortgagees gob a decree against Bodhi, the 
father of the appellant, and Eunji, tbe unole of the appellant, for sale of 
their “ rights and interests” in a 10-biswa share in a certain village. 
After the deoree the judgment-debtors both died, and in the execution 
proceedings the present appellant Annu was brought upon the record as 
their sole legal representative. An application was mads for execution 
of the deoree. The deoree left the exact rights and interests of the 
judgment-debtors unspecified. Tbe decree-holders estimated these rights 
as being 5 biswas 16 biswansis out of the 10 biswas. Notice of application 
to sell the share was served on the present appellant. He took no 
objection to tbe extent of the share estimated, bat merely asked for time. 
The execution proceedings resulted in the 5 biswas 16 biswansis share 
beiDg pub up for sale, and purchased by a Btranger, namely the respon¬ 
dent Debi Das. This took place in 1891. On the 7th of January 1901, 
Annu instituted the suit out of wbioh this appeal arises. He alleges 
in his plaint that the share of the judgment-debtors only amounted 
to 4 biswas and 5 biswansis, and he sues to recover possession from 
the auction purchaser of 1 biswa and 11 biswansis on the alle¬ 
gation that it was his property. The learned Suboridnate Judge [154] 
dismissed the suit, and his decision was affirmed on appeal by the 
learned District Judge. The plaintiff comes here in Seoond Appeal. 
The Courts below held that the plaintiff ought to have objected in the 
execution proceedings that the 5 biswas and 16 biswansis were in excess 
of tbe rights and interests which the decree ordered to be sold. Had the 
deoree specifically ordered tbe sale of 5 biswas 16 biswansis the oase relied 
on by the learned vakil who appears in support of this appeal, namely 
Sanwal Das v. Bismillah Begam U), would have been in point. But in 
my judgment the learned District Judge rightly distinguishes that oase. 
That was a case in whioh the decree ordered the sale of tbe specific 
property, and not as in this case of undefi ned rights and interests. The 

(1) (1897) LL.R. 13 AH. 180. 
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learned vakil argues that his client*could not in the execution procee¬ 
dings have objected that the share of the judgment-debtors was wrongly 
estimated. In my opinion he not only oould but ought to have done bo. 
The case relied on by the learned vakil for the respondent— Malkarjun v. 
Narhari (1)— in my opinion supports the conclusion at which the lower 
Courts have arrived. I think the plaintiff’s suit was rightly dismissed, 
and I dismiss this apppeal with costs. 

Appeal dismissed. 


26 A. 154 (=1903 A. W. N. 209.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice , and Mr. Justice Aikman . 


Bakar Sajjad [Judgment-debtor) v. Udit Narain Singh 

( Decree-holder ).* 

[27th July, 1903.] 

Civil Procedure Code., section 235— Execution of decree—Application for execution veri¬ 
fied by general attorney of decree-holder. 

Held that an application for execution of a decree which is verified by the 
general attorney of the decree-holder, who has satisfied the executing Court that 
he is acquainted with the facts of the case, is properly verified within the mean¬ 
ing of section 235 of the Code of Civil Procedure, notwithstanding that his 
principal may be residing within the jurisdiction of the Court. Murari Lai v. 
Vmrao Singh (2) distinguished. 

Udit Narain Singh applied for execution of a decree held by 
him against Bakar Sajjad. The judgment-debtor objeoted on the 
ground that execution was barred by limitation; but his objection 
was disallowed by the Subordinate Judge, and an [155] appeal filed 
by him was dismissed by the District Judge. The judgment-debtor 
thereupon appealed to the High Court, raising, in addition to the 
plea of limitation, a plea that the application for execution of 
deoree was invalid, being signed and verified by the general attorney 
of the respondent who resided within the jurisdiction of the Court be¬ 
low.” The appeal came before Banerji, J. t sitting in Single Bench, who 
disposed of it by the following judgment:— 

“ This appeal must fail. The judgment of the Court of first instance, which has 
been produced to-day, shows that the application for execution which is impugned 
in this oase was verified by the general attorney of the decree-holder, who had satisfied 
the Court by an affidavit that he was acquainted with the faots of the case. An 
application for execution may be verified by a person other than the decree-holder 
who is acquainted with the facts of the case, so that the application for execution in 
this oase was in accordance with law, and the Courts below have rightly held it to be 
so. The ruling in Murari Lai v. Vvirao Singh (2), upon which the learned vakil for 
the appellant relies, has no application, inasmuoh as in that case the application for 
execution was made by a person who was not the recognised agent of the deoree- 
holder. Suoh is not the case here. I accordingly dismiss the appeal.” 

From this judgment the judgment-debtor appealed, urging the same 

plea which had been taken before the Single Judge, namely that the 

^ ^ _ 

• Appeal No. 8 of 1903 under seotion 10 of the Letters Patent. ~ 

( 1 ) (1900) I. L. R. 25 Bom. 337. (2) (1901) I. L. R. 23 All. 499 . 
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ipplioation for execution was bad inlaw in that the general attorney of 

the respondent deoree*holder who resided within the jurisdiction of 
the Court was not competent to make it. 

Munshi Qulzari Lai for the appellant. 

Mr. A. E, Ryvos for the respondent. 

STANLEY, C. J. and AikMaN, J. We think our learned oolleague 
was perfectly right in the view ho took. We cannot aooept the argument 
of the learned vakil who appears in support of the appeal, that only the 
deoree holder or hie recognised agent can verify an application for 
execution of a deoree. That is not the meaning of seotion 235 of the 
Code of Civil Procedure. It was found by the Judge from whose judg¬ 
ment this appeal has been made that the application was duly presented 
by a reoognised agent. This appeal fails and is dismissed with costs. 

Appeal dismissed. 


26 A. 156 (=1903 A. W. N. 221.) 

[156] APPELLATE CIVIL. 

Before Sir John Stanley , Knight, Chief Justice, and Mr. Justice Burkitt, 


Ruddar Singh and others (Judgment-debtors) v. Dhanpal 

Singh (Decree-holder)* 

[16th July, 1903.] 

Execution of decree—Limitation—Execution temporarily suspended by action of 
Court—Act No. XV of 1ST7 (Indian Limitation Act), Schedule II, article 178. 

A decree-holder in whose favour a decree for sale on a mortgage and a subse¬ 
quent order absolute for sale had bean parsed on the -27th May 1891 and 
the 3rd of February 1S92, respectively, applied on the 24th of April 1893 for sale 
of the mortgaged property. 

One of the judgment-dobtors instituted a suit to set aside the decree on the 
ground of fraud, and on the 15ih of December 1893 obtained an injunction res¬ 
training further proceedings in execution pending the decision of the suit, and 
ultimately a decree setting aside on the ground of fraud the decree of the 27th 
of May 1891. 

In appeal, however, the decree of the 27th of .May 1891 was, on the 8th of 
April 1895, restored, the judgment-debtor’s suit being dismissed ; and this 
judgment was affirmed by the High Court on the 4th of August 1897. On the 
23rd of June 1899, the decree-holder again applied for execution of the decree of 
the 27th of May 1801. 

Held that artiole 178 of the second schedule to the Indian Limitation Act, 
1877, applied ; that time began to run against the deoree-holder from the 8th of 
April 1895, when the bar to execution which had been imposed by the injunction 
and subsequent decree obtained by the judgment-debtor was removed, and that 
the decree-holder’s application for execution was time-barred. 

Chunni Kunwar v. Durga Prasad (1), Shaikh Moheeooddeen v. Shaikh Ahmed 
Hossein (2), and Desraj Singh v. Karan Khan (3) referred to. 

[Pol. 42 All. 561=18 A. L. J. 642=56 I. C. 1006 3 

The facts of this oase are as follows : 

On the 27th of May 1891, Dhanpal Singh and others obtained a 
decree for Bale on a mortgage against Ruddar Singh and others, which was 
followed on the 3rd of Februar y 1892 by an order absolute for sale. An 

^Second Appeal, No. 652 oH902, from an order of F. W. Brownrigg, Esq , Distriot 
Judge ol Aligarh, dated the 2nd of July 1902, confirming an ordor of Maulvi Muham¬ 
mad Ahmad Ali Khan, Subordinate Judge of Aligarh, dated the 26th of April 1902. 

(1) Weekly Notea, 1887, p. 297. I 3 ) ( 1896 ) I- L. B. 19 All. 71. 

(2) (1870) 14.W. R. 384. 
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application for execution by sale of the mortgaged property was made on 
the 24bh of April 1893, and was granted. 

Whilst execution was in progress, Aman Singh, one of the judgment- 
debtors, instituted a suit to set aside the deoree of the 27ch of May 
1891, on the ground that it had been been obtained by fraud, and on the 
15th of December 1893 obtained from the [l57] Court an injunction 
restraining further proceedings in execution of the abovementioned 
decree for sale pending the decision of the suit. 

In the suit filed by Aman Singh a deoree was passed on the 19th of 
Deoember 1894, setting aside the decree of the 27th of May 1891. That 
decree, however, was reversed on appeal by the Distriot Judge on the 8th 
of April 1895, and a second appeal to the High Court was dismissed on 
the 4th of August 1897. 

Upon the 23rd of June 1899 the decree-hoidors again applied for 
execution of the deoree of the 27th of May 1891 by sale of the mortgaged 
property. To this application the judgment-debtors objeoted that it was 
barred by limitation. The Court of first instance (Subordinate Judge 
of Aligarh) disallowed the objection. The appeal of the judgment-debtors 
to the District Judge was disallowed, and they thereupon appealed to the 
High Court. 

Munshi Gobind Prasad for the appellants. 

Pandit Madan Mohan Malaviya and Munshi Jang Bahadur Lai for 
the respondent. 

Burkitt, J.—This is a second appeal in execution against an order 
of the Subordinate Judge of Aligarh overruling the appellants’ objection 
to the execution of a deoree held against them by the respondent decree- 
holder. 

The faots of the case are as follows :— 

The decree, which was one for sale, was passed on the 27th of May 
1891, and an order absolute under section 89 of the Transfer of Property 
Act was made on the 3rd of February 1892. An application for execution 
by sale of the mortgaged property was made on the 24bh of April 1893, 
and was granted. 

While execution was in progress, one Aman Singh, one of the judg¬ 
ment-debtors, instituted a suit to set aside the deoree of the 27th of May 
1891, on the ground that it had been obtained by fraud, and on the 
15th of Deoember 1893 obtained from the Court an injunction restraining 
further proceedings in execution of the abovementioned deoree for sale 
pending the decision of the suit. 

[168] On the 19th of Deoember 1894, Aman Singh obtained a 
decree setting aside the deoree of the 27th of May 1891. That deoree, 
however, was on appeal reversed by the Distriot Judge on the 18th of 
April 1895. A Becond appeal to the High Court was dismissed on the 
4th of August 1897. 

The present application for execution was made on the 23rd of 
June 189 J. 

The judgment-debtors object that the application is time-barred. 
The Subordinate Judge has overruled that objection. An appeal against 
the Subordinate Judge’s order was dismissed by the Distriot Judge. 
Henoe this appeal. 

In his application for execution the deoree-holder, respondent here 
contended that the time between the 15th of April (sic) 1893 and the 
4th of August 1897, should be excluded in computing the limitation 
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according bo law. Therefore the application for execution is within time 
U the learned ^subordinate Judge is right in aooeding to this contention 
and in holding that the period between the date of the injunction and of 
the dismissal of the second appeal by the High Court should be exolu- 
ded t then the application is not time-barred. 

In my opinion the decision of the Subordinate Judge is erroneous. 

There oan be no doubt that the deoree-holder could nob have taken 
any step to have execution of his deoree by sale of the mortgaged pro¬ 
perty as long as the injunction which had been granted on the 15bh of 
December 1893 remained in force. Bub in my opinion that injunction 
remained in foroe up to the 8bh of April 1895, and no longer, and was 
effectual up to that date only beoause the deoree of the 19th of 
Deoember 1894 annulled as fraudulent the deoree of the 27ch of May 
1891. On that day the District Judge reversed the deoree of the Court 
of first instanoe, whioh had set aside the deoree of the 27th of May 
1891, and therefore restored the latter deoree. The effeob of this was 
that the obstruction or bar to the execution of that decree was removed. 
It beoame a decree oapable of execution from the 9bh of April 1895 and 
the decree-holder had three years within whioh he could apply for 
execution. He made no application till the 23rd of June 1899. That 
being so, I am of opinion that his [159] application is time-barred, 
whether that application be considered to be an application to the Court 
to bake up and proceed with the application of the 24bh of April 
1893 (which had been stayed by injunction), or whether it be 
considered to be a fresh application. In either case I think it is 
barred by arbiole 178 of the seoond sohedule bo the Limitation Aob, 
1877. That artiole provides a limitation period for applications for 
whioh no period of limitation is provided elsewhere. No arbiole of the 
sohedule provides a limitation period for an application for execution 
whioh has been stayed by an injunction or by some bar or obstruction 
after the removal of the bar or obstruction. This oase cannot b8 brought 
within any of the periods mentioned in the third column of arbiole 179 of 
the Act. It oan come only under artiole 173. On the passing of the 
deoree of the Distriob Judge of the 8bh of April 1895, a right aocrued to 
the deoree-holder to apply within three years from that date for execution 
of the deoree of the 27th of May 1891, by asking the execution Court to 
proceed with the application of the 24th of April 1893, or by making a 
fresh application for execution. Unfortunately for him he did nob apply 
for more than four years after the 8th of April 1895. 

But it is contended for the deoree-holder that he had three years 
from the date of the decree of the High Court in second appeal (4bh 
August 1897) affirming the appellate deoree of the Distriob Judge within 
whioh to make his application in execution. This was the view adopted 
by the Subordinate Judge. I cannot aooepb this contention. Ibis 
founded on the assumption that the mjunobion of the 15th of 
December 1893 remained in foroe up to the deoree of the High Court. 
Unless that assumption be correct, there was no bar after the 8th of 
April 1895 to the execution of the deoree of the 27th of May 1891. In 
my opinion that injunction was dissolved by the appellate deoree of the 
District Judge in April 1895, when the decree of the 19th of December 
1894, setting aside as fraudulent the deoree of the 27th of May 1891 
was reversed and the suit of Aman Smgh was dismissed. It is perhaps 
nob strictly aoourabe to say that the mjunobion was dissolved by the 
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appellate decree of the District Judge. The force of the injunction 

[160] was exhausted when the Subordinate Judge pronounced judgment 
on the 19bh of December 1894, bub as the deoree of that date held that 
the previous decree was null and void, having been obtained through 
fraud, the effeot was the same as if the injunction were in force. 

It has been held by this Court in the case of Ghunny Kunivar v. 
Durga Prasad (1) that when a deoree had been passed in favour of the 
defendant (Chunni Kunwar) "in the aotion in which the temporary in¬ 
junction was granted, that temporary injunction came to an end,” and 
notwithstanding that the injunction had been made "till further orders,” 
the learned Judge holding that the decree by whioh he (the Subordinate 
Judge) dismissed the suit, operated as an order discharging the tempo¬ 
rary injunction.” So here, I hold that the appellate order of the District 
Judge dismissing Aman Singh’s suit discharged the injunction, assuming 
that by reason of the nature of the deoree the injunction remained in 
foroe up to the date of that order. In their judgment the learned Judges 
referred to the case of Shaikh Moheeooddeen v. Shaikh Ahmed Hossein( 2) 
as supporting the view they took. I gather from the report in that case 
that the Subordinate Judge had attached and appointed a receiver of 
certain property in a suit pending before him. He dismissed the suit 
bub refused the defendant’s application to have the property released 
from attachment and the reoeiver discharged. On appeal the High Courb, 
held that "the Aot does nob give power to the Courb to attach property 
or maintain an injunction in respect of property until an appeal shall 
have been lodged, or after the appeal has been admitted during the pen- 
denoy of the appeal.” That power, it was pointed out, belongs to the ap¬ 
pellate Court. The effect of those two cases is that in them, though the 
Subordinate Judge had deliberately refused after the dismissal of the suit 
to cancel an injunction and an attachment issued during the trial, the 
High Court in each case held the Subordinate Judge was wrong, and that 
the injunction or attachment was ineffectual after the dismissal of the 
suit. The case of Desraj Singh v. Karan Khan (3) is very muoh 

[161] on all fours with this case. In it a deoree for sale had been ob¬ 
tained on the 26th of March 1885, and an application for execution was 
made on the 6th of January 1837. The wife of the judgment-debtor inter¬ 
vened under section 278 of the Code of Civil Procedure, claiming as 
her own the property advertised for sale. Her objection was allowed on 
the 17th of January 1888. A suit was then instituted under seotion 283 
by the decree-holder, and on 5th June 1888 he obtained a decree deo- 
ianng the property to be liable to sale under his decree. An appeal to 
the District Judge was dismissed on the 3rd of August 1888, and a 
second appeal to the High Court was dismissed on the 28bh of May 1892 
An application for execution of the deoree of the 26bh of March 1885 
was made by the deoree-holders on the 27th of April 1892. The 
High Court affirming the decision of the two lower Courts, held that the 
application was time-barred as having been made more than three years 
from the 5th of June 1888, the date of the deoree by whioh the property 
tqq 8 k de ^ ared liable fco be sold under the deoree of the 26bh of March 
t t o i a i 1learDed Judg 08 * referring to a Full Bench case reported in 
l; U R. 1 All. 355, held that it shows that the decree-holders bad a 
nght to apply for execution or to proceed with their application imme- 


(1) Weekly Notes, 1887. p. 297. 

(2) (1870) 14 W.R. 384. 


(3) (1896) I. L. R 19 All. 71. 
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JKft? ‘ h , e PM . BinR of decree of the 5th of June 1888, declaring 
th»b the property wae liable to be sold,” And again :> In our 

r^rtd 178 ° E M h ® M°° 0Dd BoWiu,e of I^ian Limitation 

of Tnn« 1BRR K't re .u' an thr60 y0arS baving ela P 8ed » f ter the 6th 
Mnn K 6 01 "! ,? h6 m P reB6Dt application was made, the applioa- 

tion was timo-barred. The learned Judges made no allowance for 

the periods between the 6th of June 1388 and the date of the ap 

peal to the Distnct Judge and the High Court. Indeed the application 

lor execution seems to have been made before the date of the decree of 

the High Court in seoond appeal. Adopting the language of the learned 

udgeB mbed above, I hold that arfciole 178 applies to this case, and more 

than three years having elapsed, after the 8th of April 1895, before the 

present application of the 23rd of June 1899 was made, that application 
waB time-barred when made. 

[162] Then lastly, it is contended that if the deoree-holder had made 
any application for execution before the deoree of the High Court, the 
judgment-debtor would certainly have bad execution stayed pending the 
deoision of the High Court. To that I would reply that no such appli¬ 
cation was in fact made. I decline to speculate as to what might have 
happened under other circumstances. 

For the above reasons I would allow this appeal, and, setting aside 
the deoreeB of the two lower Courts, I would direct that the application 
for execution be rejected with costs in all Courts. 

Stanley, C.J.—I oonour. 

Appeal decreed. 


26 A. 162 (=1903 A. W. N. 227.) 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 


Gopal Dei and another ( Plaintiffs) v. Kanno Dei and others 

(Defendants) * 

[20th July, 1903.] 

Civil Procedure Code, section 539— Trust—Suit relating to a public charity Sanction 
granted to prospective plaintiff “ a«d another "Sanction, a condition precedent 
to institution of suit. 

Eeld that the “ consent in writing ” of the Advocate General or other officer 
appointed by the Local Government for the purpose required by section 639 of 
the Code of Civil Procedure must be a specific permission given to two or more 
persons by name: a permission given to one applicant by Dame “ and another *' 
w not a sufficient compliance with the terms of the section. 

Eeld also the “ consent in writing " required by this section is a condition 
precedent to the institution of the suit to which such consent relates. If there¬ 
fore no valid consent is given before the institution of the suit, the mistake 
cannot subsequently be rectified, unless by means of withdrawal of the suit 
with permission to institute a fresh suit.. Ramayyangar v. Krisliayyangar (1) 
dissented from. Rendall v. Blair (2) distinguished. 

In the present case where the suit had not been instituted until eight or 
more years after the consent of the Legal Remembrancer had been obtained, 
permission to withdraw the suit with liberty to sue again was in the discretion 
of the Court refused. 

[Plat. BA Cal. 3 05=5 C. L. J. 270 : Ref. 86 Bom. 168.] 

, , * First Appeal, No. 77 of 1902, from a deoree of W. F. Wells, Esq., District 

Judge of Agra, dated the 17th of December 1901. 

(1) (1886) I. L. R. 10 Mad. 185. (2) (1890) L. R, 45 Ch. D. 139. 
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In September 1892, one ‘Musammat Gopal Dei, widow of 
Babu Damodar Das, the son of 'Bai Jofci Prasad of Agra, obtained 
[183] permission from the Government of India, pursuant to the pro¬ 
visions of section 433 of the Code of Civil Prooedure, to institute a suit 
against the Maharaja of Bhartpur with a view to obtaining a declaration 
that certain villages in the Agra distriob, constituting the family property 
of her deceased husband’s father, in which the Maharaja of Bhartpur 
was alleged to have acquired an interest, were dedicated to religious 
and oharitable uses by the late Bai Joti Prasad, and could not, therefore, 
be mortgaged or otherwise alienated. 

On the 15bh of March 1893, the Legal Bemembrancer to Govern¬ 
ment, North-Western Provinces and Oudh, in reply to an application 
presented by one Bamji Das as general attorney to one Musammat 
Gopal Dei, granted sanction under section 539 of the Code of Civil Pro¬ 
cedure to the institution of a suit or suits by the applicant as represen¬ 
ting Musammat Gopal Dei “ and another ” in the Court of the District 
Judge of Agra, for the purpose of recovering certain property alleged to 
be waqf property, of appointing new trustees, and of settling a scheme 
of trust. 

On the 19bh of April 1901, a suit waB filed in the Court of the 
District Judge of Agra by Musammat Gopal Dei and Musammat Kashi 
Dei against a large number of defendants, including the Maharaja of 
Bhartpur, in whioh the plaintiffs asked for a declaration that certain 
property mentioned in a schedule attaobed to the plaint was waqf pro¬ 
perty, for the cancellation of various bonds, deorees, and transfers affeo- 
ing the property, for the appointment of new trustees, and for the fra¬ 
ming of a scheme for the management of the alleged trust. 

The Distriot Judge dismissed the suit mainly on the ground that the 
sanction to the institution of the suit given by the Legal Bemembrancer 
in 1893 was not valid, inasmuoh as seotion 539 of the Code of Civil Pro¬ 
cedure required that such sanotion should be given to at least two 
persons, that is to say, two persons by name, and that a sanotion 
given to one person by name " and another ” was not a sufficient 
compliance with the provisions of the seotion. So far as the olaim 
against the Bhartpur State was concerned no permission to institute 
the suit had been obtained by Kashi Dei. The learned Distriot 
[164] Judge also held that the suit involved misjoinder of oauses of 
aotion in respect of the defendants other than the first two defendants 
named in the plaint, who were the representatives of the original trustees. 

Against this decree the plaintiffs appealed to the High Court. 

Pandit Moti Lai Nehru and Dr. Satish Chandra Banerji for the 
appellants. 

The Hon’ble Mr. Conlan, Mr. B. E. O'Conor, Babu Jogendra Nath 
Chaudriy Mr. M. L. Agarwala , Munshi Qulzari Lai and Pandit Mohan 
Lai Nehru for the respondents. 

Knox and Aikman, JJ.-—The appellants before us were plaintiffs 
in the Court below. The suit whioh they instituted was a suit asking 
that certain property, set out in the sohedule attaohed to the plaint, 
might be declared to be property over whioh an endowment had been 
created for public purposes. They added further prayers which it is 
unnecessary to speoify. The Court below dismissed the suit on certain 
legal objections taken by the defendants, and the plaintiffs come here in 
appeal. 


no 
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.. T fa0 ^ P|e» which they take in their memorandum of acDeal ia 

the .St iVebatftn?^ T.T? boldin « tbat the sanoti °“ ™der which 
MliTnn t ' 18 ' bad m law ' The plaintiffs are two in number. 

J b ,° ° 0d ? °! C,Vil Procedurs ' » suit under that section. 

by P r VRt u P ? rB0D8 ' oan onl y b e instituted by not less 

In s'L 8 ’ & f d ?° b ° tboBe two PefBons must not only have 

“S"*? T the , tr " Bt ' b “ fc mu8t aleo have obtained the oonsent in 
writing of the Legal Remembrancer of these Provinces to institute the 

smt. The consent in writing under whioh the suit was instituted is to 

he found at page 4 of the appellant’s paper-book. Under it the Legal 

Remembrancer accords sanction to one Ramji Das, described as a general 

attorney to Gopal Dei and another, * to institute a suit or suits with 

reference to the property alleged to be endowed. Objection was taken 

in the Court below that the plaintiff, Musammat Kashi Dei, was not a 

person who had obtained oonsent to institute this suit. In the Court 

below the pleader for [165] the plaintiffs wag asked if the application was 

made on behalf of Kashi Dei, or if there was anything in existence to show 

that sanction was specifically given to her; he answered in the negative 

The learned Judge therefore held that the sanotion was bad for vagueness 

and that the words and another ” were not a valid sanotion to Kashi Dei 

to institute the suit. It is contended before us that the words " and ano- 

J . ^ ere Quito to justify any one, and therefore were sufficient 

to justify the addition by Musammat Gopal Dei of Musammat KaBhi Dei 
as a co-plaintiff in this suit. To this view we cannot accede. We think 
that the law intended the Legal Remembrancer, or the officer, whoever 
he may be, who is obarged with the giving of sanotion, to satisfy himself 
that each of the persons to whom he gives Buoh sanction is a person 
having an interest in the trust and a fit person to be entrusted with the 
responsibility of conducting a suit on behalf of the public. It was never 
intended that the Legal Remembrancer was to give, so to speak, a blank 
cheque to be filled in at the pleasure and discretion of another, and that 
other a private person. A further plea was taken in the memorandum 
of appeal that the learned Judge ought under the ciroumstances to have 
allowed the plaintiffs an opportunity of remedying this purely technical 
defeob by obtaining a fresh sanotion under seobion 539. It is not shown 
that any application to this effect was made to the Judge ; if it had been 
we do nob think the Judge could have granted it. In support of the 
argument that he could have granted the request, reliance is plaoed upon 
the oase of Ramayyangar v. Krishnayyangar (1). That ruling certainly 
doeei support the argument advanced before us ; bub, with all deferenoe 
to the learned Judges who decided that case, we think that it does nob 
give due effeot to the language of section 639. We read the words " two 
persons, having obtained the^ consent in writing, &o., * * * may in¬ 
stitute ” as equivalent to “ with the prevous oonsent of the Advocate 
vieneral. In our opinion such consent must be obtained as a condition 
precedent to the institution of the suit, and the words cannot be read as 

“ erely fehafe the c <> ur to cannot proceed with a suit already 
Llooj instituted until that oonsent has been obtained. The deoision of the 
Rnvy Oounoil to whioh the Madras oase refers as an authority for the 
view taken by the learned Judges, is a oase under a different Act whioh 
* 8 very differently worded from the section whioh we have to construe. 

(1) (1886) L L. R. 10. Mad. 185. 
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1903 For fche appe llanfc0 *e lian09 waB also P laoed u P° n Blendall v. Blair (1). 
July 20 That case dealt with the question whether a suit wbioh had been 

- instituted without leave obtained under section 17 of the Charitable 

Appellaie ij rU0 fc 8 Act was a suit falling within the purview of that section so as to 
° IV1L require sanction. It was held by the majority of the Court that it was 
not ; therefore the view 'which the Court went on to express, i.e. that, 
even if the consent of the Charitable Commissioners were necessary, it 
■was not necessary to obtain it before the commencement of the action, 
must be considered to be obiter dictum. Even if it were otherwise, we 
have this further fact that the language of seotion 17 of the Charitable 
Trusts Aot differs from section 539 in this important respect, that it 
enacts that no suit shall be entertained or proceeded with except upon 
and in conformity with a certificate obtained from the Board. We 
think that there is very much force in the reasoning set out by Mr. 
Justice Kay when he shows the necessity for leave being obtained to bring 
a suit before such suit is instituted. Almost every word used by the 
learned Judge applies with equal force to suits instituted in this country 

under section 539. 

It was next contended before us that the plaintiffs had obtained the 
consent in writing of the Legal Remembrancer after the institution of the 
appeal to this Court, and that sanction had been expressly accorded to 
both the plaintiffs to bring the present suit. In view, however, of what 
we have said above, this belated consent is in our judgment insufficient. 
This is enough for the decision of the appeal. If we had to consider the 
further ground taken to the effeot that the learned Judge’s decision 
regarding sanction given under seotion 433 was in error, we should have 
some difficulty in following the leaned Judge. We think his view is 
open bo question ; but having regard to what we have already said it is 

unnecessary to go into this question. 

[157] When we indicated our view that the want of proper sanction 

under seotion 539 was a defeot fatal to the plaintiffs’ case, application 
was made to us by the learned advocate for the appellants for permission 
to withdraw the suit with liberty to bring a fresh suit. This application 
was strongly opposed by the learned advooate for the respondents. 
Ordinarily if it is shown to us that a suit must fail by reason of a formal 
defeot, we should have no hesitation in granting permission to withdraw, 
particularly if it were shown that the plaintiffs would be debarred from 
all further remedy if permission were refused. The oircumBtances of the 
present oase are peculiar. The plaintiffs have delayed for upwards of 
eight years in bringing the suit after the sanction by the Legal Remem¬ 
brancer. During this interval part of the property in dispute has been 
sold more than once in execution of decrees obtained against it, and it 
has been purchased by third partieB. No proper explanation is offered 
to account for this long delay on the part of the appellants. We doubt, 
moreover, whether they are aotuated by and are aobing solely in the 
interest of the trust. In the third place our refusal will not prevent the 
Legal Remembrancer or other persons having a more direot interest 
than the plaintiffs in the proper administration of this trust from 
bringing a suit. 

For the above reasons we dismiss this appeal with costs. 

Appeal dismissed. 


(1) U890) L. R. 45 Ch. D. 139. 
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APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 

Anwar Husain (Plaintiff) v. Lalmir Khan and another 

(Defendants) * 

[2lBfc July, 1903.] 

Suit for redemption of a usufructuary mnrtgago-Limitation—Act No. XV of 1877 
( Indian Limitation Act), section 20, schedule 11, article 148. 

Bold that seotion 20 of the Indian Limitation Aot does not apply to a suit 
for redemption of a usufruotuary mortgage in suoh a manner as to extend the 
period of limitation within which suoh a suit must be filed. Kallu v. Halki (1) 
and Khilanda Ram v. Jinda (2) followed. Jamna Prasad v. Gokla (3) dis¬ 
sented from. 

[Diet. 35 All. 378.] 

[168] This was a suit for redemption of a usufructuary mortgage. 
The plaintiff alleged that the mortgage was for a sum of Rs. 95 and was 
executed in the year 1849. Xhe defendants on the other hand alleged 
that the mortgage set up by the plaintiff did not exiBt; bub admitted that 
there was a mortgage for Rs. 85, which they said was executed in 1826, 
and they pleaded that the suit was barred by limitation. The court of 
first instance (Munsif of Sahaswan) found that the true date of the mort¬ 
gage was 1826, and that limitation was saved by an entry in the khewat 
for 1272 Fasli, in whioh Bazmir Khan, one of the defendants, had ac¬ 
knowledged his liability as a mortgagee of the property. That Court 
therefore deoreed the plaintiff’s suit upon payment of Rs. 85. On appeal 
by the defendants, the lower appellate Court (Subordinate Judge of 
Shahjahanpur) found that the admission in the khewat of 1272 Fasli 
(1864) relied upon by the plaintiff was not as a matter of fact attested by 
Bazmir Khan, and dismissed the suit as barred by limitation. The 
plaintiff appealed to the High Court, there raising the contention that 
"the mortgage in question being a usufructuary mortgage the last clause 
of section 20, Act XV of 1877 applies to the case, and the suit is there¬ 
fore not barred by limitation.” It was also pleaded that the acknowledg¬ 
ment relied upon in the Courts below was a good acknowledgment in law, 
and further that a provision in the mortgage deed by which the mort¬ 
gage was redeemable at any time saved the suit from beiDg time-barred. 
Munshi Haribans Sahai , for the appellant. 

Munshi Oobind Prasad, for the respondents. 

Blair, J.— This case arises out of a suit for redemption of a mort¬ 
gage. On the finding of fact the date of the mortgage is more than 60 years. 
The Court of first instance deoreed the claim. The court of first appeal 
dismissed it as barred by limitation. The speoial question before us is 
whether the mortgage being a usufructuary mortgage and the right 
of the mortgagees to sue for the debt having beyond all question 
been extended by the operation of section 20 of the Limitation Aot, 
No. XV of 1877, a correlative right of the mortgagor to redeem is 
extended by virtue of the same section. The argument addressed to us 

* Second Appeal, No. 861 of 1901, from a decree of Babu Nihal Chandra, Subor¬ 
dinate Judge of Sh»hjahanpur, dated the 17th of August 1901, reversing a decree of 
Babu Prem Behari, Munsif of Sahaswan, dated the 4th of Ootober 1898. 

(1) (1896) I. L. R. 18 All. 295. (3) Weekly Notes, 1894, p. 87. 

(2) Punj. Reo/1883, p. 115. 
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[169] was based upon two rulings of 1894 to which I was a party. In 

the case of Jamna Prasad v. Gokla (1), an opinion was expressed, un¬ 
necessarily for the decision of the case, that the plaintiff under the terms 
of his mortgage was entitled to redeem at any time, and that art. 148 
of the Limitation Aot of 1877 did not bar his suit. In the unreported 
case, Second Appeal No. 38 of 1893, it was held expressly, and that 
holding was necessary to support the conclusion at which the Court 
arrived, that the privilege conferred by section 20 of the Limitation Act 
was not conferred only upon one party to the contract. Mr. Haribans 
Sahai in support of this appeal has argued upon grounds which were no 
doubt present to our minds on the delivery of the unreported judgment 
quoted above that the mortgage contract is one which must either survive 
or be extinguished on both sides. He argued that if the right to redeem 
is gone, the mortgage contract of which it forms an essential part must be 
taken to have come to an end, and that inasmuch as by the provisions of 
seotion 20 of the Limitation Aot oertain payments enure to the extension 
of the rights of the mortgagee, they must necessarily operate to extend 
to the same extent the rights of the mortgagor. That seems to us the 
substantial proposition which we have to <Jeal with. On the other hand, 
there is a decision of our brother Aikman sitting singly in Kallu v. 
Ealki (2). He baaed his decision upon this reasoning : “ Reading the 

section as a whole, that is, section 20, these words in my opinion indicate 
that the clause is meant to extend the time for suit by a mortgagee to 
recover a debt seoured by a usufructuary mortgage and are not intended 
to override the general provision as regards limitation for suits for redemp¬ 
tion which is to be found in art. 148 of the second schedule of the Act.” 
The same point was raised in a case reported in the Punjab Record for 
1883, page 115 —Ehilanda Ram v. Jinda. In that case Mr. Justice 
Rattigan enunciated the following proposition : “ No doubt by the general 
law the right to redeem and the right to foreclose are co-extensive rights. 
In the present case we have to apply the provisions of the law of 
limitation, whioh is a special law, and we oannot enlarge excep¬ 
tions of time allowed by that law beyond their legitimate limits. 

[170] The language of seotion 20 does not operate for any other purpose 
except to extend the period under certain circumstances within which a 
debt or legacy can be legally enforced against persons liable to pay the 
debt or legacy. We think it cannot be applied so as to extend the 
period of limitation in favour of a mortgagor.” There are two cases also 
reported in the printed judgments of the Bombay High Court for 1883, 
one at page 318 and the other at page 346. In the case at page 318 
the Court obviously intended to follow the ruling reported in the Punjab 
Record to whioh I have referred, and which is the authority upon the 
question. Turning myself to seotion 20 and considering it by the light 
of these judgments, I think the ruling in the Weekly Notes for 1894 
oannot be maintained, and the ruling in the unreported case is also 
indefensible. I find that seotion 20 applies to oases in which interest 
on a debt or legaoy is paid or part payment of principal is made, and the 
last clause of section 20 applies where receipt of profits by a mortgagee 
in possession operates as payment of interest. I have referred to the 
argument addressed to us and whioh influenced the mind of the Bench 
in the unreported case to which I have referred. It appears to me on 
furt her con sideration that the soope of seotion 20 is limited by the 

( 1 ) Weekly Notes, 1894, p. 87. (2) (1896) I. L. R. 18 All. 295. 
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Opening wordfl of that seobion and exbondB only to the remedies of per- igc3 
ions entitled to a debt or legacy. It does not seem unreasonable that July 21. 
the Legislature should have provided for an extension of time for suits APPKLLATK 
for tbe recovery of money by a mortgagee, who could in no way be Baid qivil. 

to be in default, and at the same time should decline to extend to the - 

debtor, who was in continual default by non-payment of the debt whioh 26 A. 167 = 
be baa inourred, the same indulgence. I am therefore of opinion that 19 ^ 3 ^ * 
tbe ruling in the Punjab and Bombay Courts and that of our brother 
Aikman are oorreot, and I would therefore dismiss this appeal with costs. 

BANERJI, J. — I also am of opinion that this appeal should be dis¬ 
missed. The suit was one for the redemption of a mortgage which has 
been found by tbe lower appellate Court to have been made in the year 
1826. As the suit was brought after the expiry of 60 years, it was under 
the provisions of article 148, schedule II, of the Limitation Act barred by 
time. Tbe [17i] plaintiff, however, invoked in aid three circumstances: 

(1) an alleged acknowledgment by the mortgagee ; (2) a provision in the 
mortgage deed under whioh tbe mortgagor was competent to redeem the 
mortgage at will; and (3) the receipt of profits by the mortgagee, whioh, 
according to the contention of the appellant, bad the effect of extending 
tbe period of limitation under the provisions of section 20 of the Limita- 


l0D As regards acknowledgment, the plaintiff's contention is concluded 
bv the finding of the Court below to the effeot that the acknowledgment 
relied upon was not signed by the person making it. Consequently it 
could not extend the period of limitation under the provisions of section 
19 of the Act. As regards the provisions of the mortgage deed, the 
learned vakil for the appellant ooncends that as the mortgagor is com¬ 
petent to redeem the mortgage at will, article 143 cannot bar his suit, 
because he could bring his suit at any time he liked. In support of this 
contention he refers to certain observations made in the case of 
Prasad v Gokla (1) whioh seem to bear out his contention. Withal 
deferenoe I am unable to agree with those observations As ttie mort- 

S. 6» ,.«.)< .h.b J.t. a. 

, Trt QT , n .«. accede bo the appellanb s contention. For 
the third poin ■ brother Blair has stated, it seems to mo that 

he reasons wh oh W “ per i 0 d of Hmitation prescribed for 

the scope o motion 20 is to ex^ena ^ ^ ^ creditor who8fJ debt ig 

a suit to enforoe pay tftk0 fcbe benefit of the section, and avail him- 

seoured by a mog! g f tbe mortgaged property for enlarging tbe 

*®1. 0 ° f fn rthe recovery of bis debt. But in my opinion the 

period of limitation for the reoov j 09ction obtain an exten- 

mortgagor cannot unde. the prov.B A ugu(ruotuary morb . 

sion of time for the redemption recQ7er hig deb5- g uoh a mortgage0 

gagee as Buch cannot «‘ But in the case of some 

is not entitled to ^“mortgagee in possession has by the terms 

the right to sue for his money. It is also easy to 
[172] of fc ^ 0 “ or< l ag , a fn *hioh the mortgagee is allowed to take 
conceive of other mortgttM “ app ropriate the usufruct and has at the 

possession of I^ J 'g recovery of the mortgage-money. Such 

( 1 ) Weekly Notes, 18 f J4, p. 87. 
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is only under seobion 19 of the Limitation Act, where an acknowledg¬ 
ment of the right of the mortgagor to redeem has been made in the 
manner required by the section, that the mortgagor can obtain an ex¬ 
tension of the period of limitation. The effect of any other view of sec¬ 
tion 20 would be praotically to exclude suits for redemption of usufruc¬ 
tuary mortgages from the operation of the Limitation Aot. Part pay¬ 
ment of principal or payment of interest avoids the operation of limita¬ 
tion on the principle that suoh payment is “ an acknowledgment of the 
existeDoe of the debt and from it the law raises an implication of a pro¬ 
mise to pay the residue or the principal, as the oase may be, just as it 
does from a simple acknowledgment.” (Darby and Bosanquet on 
Limitation, 2nd edition, p. 107.) This principle cannot apply to the 
case of a mortgagor seeking to redeem a mortgage, and must of neces¬ 
sity apply to the person to whom the money is due. I am therefore 
unable to agree with the ruling in the unreported case which has been 
relied upon on behalf of the appellant, and to which reference is made 
in the judgment of my brother Blair. As he has pointed out, the Punjab 
Chief Court and the Bombay High Court have held the contrary view, 
and the same view has been held by my brother Aikman in the oase of 
Kallu v. Ealki (1). I agree with the remarks made by him and hold 
that a mortgagor plaintiff is not entitled to claim the benefit of section 20 
of the Limitation Act. It is true that the right of the mortgagee to 
recover bis debt and that of the mortgagor to redeem are reciprocal 
rights. But the Legislature may restrict the right of one of those per¬ 
sons and extend that of the other, and that seems to have been done by 
section 20. The reason is nob far to seek. As my learned colleague 
observes, it is the mortgagor who is in default in not making payment, 
and the Legislature may consequently have been of opinion that no 
extension beyond the long [173] period of 60 years which is prescribed 
for a suit to redeem should be granted to the mortgagor. I agree in 
dismissing the appeal with costs. 

By the Court.—T he order of the Court is that the appeal is dis¬ 
missed with costs. 

Appeal dismissed. 


26 A. 173 (=1903 A. W. N. 223.) 

REVISIONAL CIVIL. 

Before Mr, Justice Blair and Mr. Justice Banerji. 

NANNHU Mal ( Applicant) v. Gulabo {Opposite Party) * 

[23rd July, 1903.] 

Act VII oj 1889 ( Succession Certificate Act), sections 9 and 19 -Order arantinn vrtifi 
cate conditionally on the giving of security by the applicant-Appeal 9 1 

When, on an application for the grant of a certifim.** of __• ■, 

section 7 of Act No. VII of 1889 the Court passes an order rnr.Ai^ SS1 °? un ?? r 
previous filing of seourity, such an order is not an order “ eranHnv* 11 f “ 
or revoking *; a oertifioate within the meaning of seotion 19 of the ah- 
appeal will lie therefrom. Bhagwani v. Manni La (3) and n ’ l 
LalcUrt Ji.aUa, (8 ) followed. V3 ^ZaXrZJa 


( 1 ) 

( 2 ) 


Civil Revision No. 5 of 1902. 

(1890) I. L* R. 18 All. 295. (3) (1894) I L T? iq d 

(1891) I. L. R. 13 All. 214. ' L Lm 19 Bon *. 790. 
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NatMl), AriyaPUlai v. Thangammal (2) and Radha Rani Dassi v. Drinda- 
bm Chandra Rasack (3) retorrod to. 

[Dlss. 189r il. 1908=1 P. L.K, l'JOJ : Fol. 2 A, L. J. COO; 13 I. 0. 1=1917 M. W. N. 

BIO t KM. 1)3 1« U. S1G.J 


One Nannhu Mai applied in the Court of the Munsif of Bariolly for 
the grant of a certificate of succession under section 7 of Act No. VII of 
1889. The Court in the exerciBe of its discretion under section 9 of the 
Aot made an order in the following terms :—"That the certificate as 
prayed for be granted to the applicant, provided that he files a deed of 
agreement and furnishes security amounting to Rs. 362-14-0 within 
fifteen days from this date, to the effect that the applicant would deposit 
in Court all the money that might be realized by him in respect of those 
bonds. If the deed of agreement is not filed and 6eourity not furnished 
within this period, the application would be disallowed and the 
costs of the objector would be borne by the applicant.” ThiB order 
was appealed against by the resisting party, and the appeal was en¬ 
tertained by the District Judge and the order of the Munsif [174] 
reversed. The applicant for grant of a certificate then applied in revi¬ 
sion to the High Court, asking the Court to set aside the appellate 
order of the District Judge upon th6 ground that be had no jurisdiction 
to entertain the appeal, the order not bemg one under seotion 19 of the 
Act, whioh provides that an appeal eball lie from an order “ granting, 
refusing or revoking ” a oerti6oate under the Act. 

Mr. Muhammad Baoof (for whom Munahi Haribans Sahai), for the 
applicant. 

Mr, S. Sinha for the opposite party. 

BLAIR and Banerji, JJ.—This is an application for revision of an 
order made by a District Judge in an appeal from an order of a Munsif 
under the following circumstances. An application was made to the 
Munsif for the grant of a certificate under seotion 7 of Aot No. VII of 1889. 
The Court in the exercise of its discretion under section 9 made an order 
in the following terms: *" That the certificate aB prayed for be granted to 
the applioant, provided that be files a deed of agreement and furnishes 
seourity amounting to Re. 362-14-0 within fifteen days from this date, 
to the effect that the applicant would deposit in Court all the money 
that might be realized by him in reepeot of those bonds. If the deed of 
agreement is not filed and seourity not furnished within this period, the 
application would be disallowed and the costs of the objector would be 
borne by the applicant.” This order was appealed against by the 
resisting party, and the appeal was entertained by the Judge and the 
order of the Munsif reversed. Mr. Haribans Sahai applies to this 
Court in revision to set aside the appellate order of the District Judge 
upon the ground that he had no jurisdiction to entertain the appeal, the 
order not being one under seotion 19 of the Act, whioh provides that an 
appeal shall lie from an order granting, refusing or revoking a certificate 
under the Aot. The contention of Mr. Haribans Sahai is that the order 
in question neither granted nor refused nor revoked a ceritifioate under 
the Aot. Mr. Haribans Sahai's contention is supported by the ruling of 
this Court in the case of bhagwani v. Manni Lai (4). In that case a 
single Judge of great eminence, the [175] late Mr. Justice Mabmood, 
held that an order similar to the one before us was not an order 
granting, refusing or revoking a certificate under section 19 of the 
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1903 Succession Certificate Act. His view was that such an order was 
July 23. only an interlocutory order and not a final adjudication from whioh 

- an appeal was allowed. On appeal under the Letters Patent the 

Bevisional ca00 oamQ b Q f ore a late Chief Justice and another Judge of this 

GIVIL> Court. They held, supporting the learned Judge, that the order was 
26 A. 173= not one granting or refusing a certificate. A case substantially upon the 
1903 A. W. game facts came before the Bombay Court. It is the case of Bai 
N. 225. Devkore v. Lalchand Jivandas (1). In that oase the Judge had ordered a 
certificate to issue on the applicant furnishing security. It was held, fol¬ 
lowing the ruling of this Court, that such an order was not an order gran¬ 
ting, refusingior revoking a certificate within the meaning of section 9 of the 
Succession Certificate Act. These are the authorities cited before us on 
behalf of the applicant. A similar question arose before the Madras Court 
in Venkatasami Naik Chinna Narayana Naik (2), and in that oase the 
decision of this Court was oited and disapproved of. The judgment is to 
this effeot: “ We are of opinion, however, that the order that certificate 
by granted on security being furnished sufficiently meets the require¬ 
ments of the seotion, though it is only intended to take effect on security 
being furnished/’ The learned Judges do not appear to have given due 
weight to the consideration that if the order was an order granting a 
certificate on security being furnished it was also by implication an order 
refusing the application if the security was not furnished. It seems to 
us that a bifurcated order of this kind would, if an appeal lay, be open 
to appeal by both sides. It would be open to one side to say that it was 
an order granting a certificate, and it would be open to the other side to 
say that it was an order refusing a certificate. There is another ruling 
of the same Court in Ariya Pillai v. Thangammal (3), where a 
single Judge had held, on the authority of the case in this Court, 
that the order was not an order granting a certificate, but the 
[176] appellate Court, consisting of the Chief Justice and another 
Judge, dissented from the case in this Court, relying on the case pre¬ 
viously cited of the Madras Court as an authority to the contrary. No 
statement was made in that oase as to the ratio decidendi . The same 
point arose in Badha Rani Dassee v. Brindaban Chandra Basack (l) 
before a Bench of the Calcutta High Court consisting of the Chief 
Justice and another Judge, in whioh the oase decided in this Court was 
a matter of consideration. This was what was said by the Chief Justice! 
“ In my opinion, an order is not the less an order beoause there is a 
condition attached to it that security is to be given by the person in 
whose favour it is made. It is still an order. The appellant not un¬ 
naturally relies upon the oase of Bhagwani v. Manni Lai (5). With great 
respeot to the learned Judges who decided that case, I regret I am 
unable to conour in that decision. It seemB to me to be rather a narrow 
view to take of the term ‘ order ’ in section 19.” 

Apparently neither the learned Judges of the Madras Court nor 
those of the Calcutta Court had their attention called to the dilemma 
described above, namely, that if suoh an order was appealable by one 
party it was appealable by the other. Nor do they seem to have con¬ 
sidered the precise terms of seotion 9 which permits the imposition of 
suoh a condition as that whioh has been imposed upon the grant of 
certificates, The words are : The Court may require as a condition 


(1) (1894) I. L. R. 19 Bom. 790. 

(2) (1894) 5 Mad. L. J. 28. 

(3) (1886) 1. L. R. 20 M&d. 442. 


(4) (1897) I. L. R. 25 Cal. 820, 

(5) (1891) I. L. R. 12 All. 214. 
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preoedenfa to the granting of a certificate, that bhe person bo whom it igos 
proposes to make bhe grant shall give to the Judge of the Court, to enure July 28. 
for the benefit of the Judge for the time being, a bond with one or more 
Bursty or sureties, or other sufficient security.” In our opinion theBe L 

words oan receive no other interpretation but that the furnishing of — 
the Seourity is a condition precedent to the granting of the certificate. 26 A. 173= 
In the same seotion there are indicated the two steps to he taken 22b** 
in the direction of the granting of the oerbifioate. These are clearly 
distinguishable from one another. The Court should, under the provi¬ 
sions of Beotion 9, require the condition precedent bo be fulfilled before 
making its order for granting the oerbifioate aeked for. It [177] 
seems to us that what is termed an order is merely a preparation 
to grant a certificate—a preparation which can only be turned into a 
grant on the fulfilment of the condition precedent, that is to say, upon 
the furnishing of the security. We are prepared to follow the ruling in 
the case of Bhagtvani v. Manni Lai (1). We accordingly allow the peti¬ 
tion, set aside the order of the Court below with oostB, and restore that 
of the Court of first instance. 


26 A. 177 (=1903 A. W. N. 218.) 
REVISION AL CRIMINAL. 

Before Sir John Stanley , Knight , Chief Justice. 


Emperor v . Muhammad Hadi.* 

[5th August, 1903.] 

Code section m—Procedure—Witnesses—Duty of Magistrate in- 
quiring intoa case triable by the Court of Session to summon and examine wit¬ 
nesses ashed for by the accused. 

TfcA aeainst whom an inquiry with regard to an alleged offence under 

the lndian Penal Code was being held by a Magistrate of the first 
class! asked the Magistrate to summon certain witnesses for the defence ; but 
the Magistrate without summoning such witnesses passed an order committing 

the acoused to the Court of Session. 

that the Magistrate was bound to take all such evidence as the accused 
» £to produce before him. and that the order of commitment was bad 

in law Queen-Empress v. Ahmadt (2) followed. 

„ OWN 1014=8 Cr. L. J. 221; 1 I C. 469 ; 17 M. L. T. 83 : 
[Dies. 36 Cal. J 1 ”., L j. 778 =17 I. C. 410=23 M. L. J. 368=13 M. L. T. 

V ‘S; « 1 C. 813 : 42 Cal. 60S.] 

IN this ease one Kanah made a complaint charging Muhammad 
Hadi, a Sub-Inspector of Police, with having tortured him in order to 
extort from him a confession in a case of theft which the Sub Inspector 
was investigating. The Sub-Inspector also brought a countercharge 
against the complainant and several of h.s relations of offences under 
sections 363 and 117 of the Indian Penal Code. The two charges were 
inquired into by a Magistrate of the first class, be evidence for the pro- 
seoution in either case being treated, by consent as evidence for the de¬ 
fence in the other. In the case under seotion 330 however, Muhammad 
Hadi tendered to the Court a list of witnesses whom he desired to have 
summoned and examined. Not withstanding t his, the Magistrate did not 

* Criminal Revision No. 848 of 1903. 

(1) (1891) I, L. R. 13 All. 214. ( 2 ) < 1898 ) L L - 20 A11 2 ° 4 - 
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1903 examine these witnesses, [178] but committed Muhammad Hadi to take 
Aug. 5. his trial before the Court of Session. 

- Upon this Muhammad Hadi applied in revision to the High Court, 

“NAD ^ ma j Q groun< 3 [ n hj g application being :—“ Because the procedure of 

- * the learned Deputy Magistrate is contrary to law and the rulings of this 

26 A. 177= Hon’ble Court,"— which at the hearing was explained to mean the pro- 
19 n 1 2 3 t O0( ^ ure °* fc k Q Magistrate in committing the applicant without summon* 
2 S ' ing and examining the witnesses named in the applicant’s list. 

Messrs. G. C. Dillon and Abdul Raoof for the applicant. 

The Assistant Government Advocate (Mr. W. K. Porter) for the 
Crown. 

Stanley, C.J.—The learned Magistrate in this case overlooked the 
provisions of sub-section (3) of section 203 of the Code of Criminal 
Procedure. The applicant applied to him to issue process to compel 
the attendance of a number of witnesses on his behalf for examination 
in his Court. Without, however, examining any of these witnesses, he 
passed an order committing the case to the Sessions. He ought to have 
taken all such evidence as the aooused was prepared to produce before 
him. [see Queen-Empress v. Ahmadi (1)] The order of commitment is eeh 
aside and the learned Magistrate is directed to prooeed according to law. 


26 A. 178 (=1903 A. W. N. 178.) 

REVI8IONAL CIVIL. 
Before Mr. Justice Aikman. 


Parsotam Narain {Plaintiff) v. Taley Singh (Defendant)* 

[13th August, 1903.] 

Act No. I of 1872 (Indian Evidence Act), sections 91, 65, 22— Evidence-Cause of action 
—Suit on a promissory note—Note inadmissible in evidence—Plaintiff not allowed 
to set up a case outside the note. 

When money is lent on terms contained in a promissory note given at the 
time of the loan, the lender suing to recover the money so lent must prove those 
terms by the promissory note. If for any reason, such as the absence of a 
proper stamp, the promissory note is not admissible in evidence, the plain¬ 
tiff is not entitled to set up a case independent of the note. Sheikh Akbar 
v. Sheikh Khan (2) and Radhakant Shaha v. Abhoychurn Mitter (3) [179] 
followed. Pramatha Nath Sandal v. Dwarka Nath Dey ( 4) dissented from. 
Bira Lai v. Data Din (5) referred to. 

[Ref. 2 I. C 516=7 A. L. J. 71 ; 3 I. C. 403; 60 I. C. 107 : Cons. 29 C. L. J. 508=51 1. 
C. 945 : Overruled. 34 All. 158.] 


One Parsobam Narain brought a suit for the recovery of a sum of 
money in the Court of Small Causes at Fatehgarh. In his plaint he 
stated that on the 3rd of June 1901 the defendant had taken from him a 
loan of Re. 200, promising repayment in two months, and had exeoubed 
a note of hand. The note of hand contained no stipulation as bo interest. 
The plaintiff, however, alleged that when the defendant failed to pay the 
amount of the loan on the due date, he agreed orally bo pay interest at 
the rate of 12 per cent, per annum. The plaintiff accordingly claimed 
Rs. 232-4-0 principal and in t erest. The note of han d was filed with the 

* Civil Revision No. 14 of 1903. 


(1) (1898) I. L. R. 20 All. 264. 

(2) (1881) I. L. R. 7 Cal. 256. 

(3) (1882) I. L. R. 8 Cal. 72l. 


(4) (1896) I. L. R. 23 Cal. 851. 

(5) (1881) I. L. R. 4 All. 135. 
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plain!). The Judge of fche Court of Small Causes held that the note of 
hand waB a promissory note and that it wag inadmissible in evidence as 
not having been properly stamped. He declined to allow oral evidenoe to 
be given m proof of the debt and dismissed the suit. Against this decree 
the plaintiff applied in revision to the High Court under section 26 of the 
Provincial Small CauseB Courts Act, 1887, and it was urged that the 
Court below was wrong in law in refusing to admit oral evidenoe to 
prove fche loau, and reliance was also placed upon fche alleged oral agree¬ 
ment on the part of the defendant bo pay interest. 

Mr. 0. TT. Dillon for the applicant. 

Airman, J.-—This is an application under seotion 25 of Act No. IX 
of 1887 for the revision of a decree of cho Judge of fche Court of Small 
Causes at Fatehgarh dismissing the plaintiff's suit. The plaint, whioh 
was hied on tho 9bb of December 1902, states that on the 3rd of June 
1901 the defendant took a loan of Rs. 200 from fche plaintiff, promising 
repayment in two months, and executed a note of hand. The note of 
hand contained no stipulation as to interest. The plaintiff's case was 
that when fche defendant failed to pay the amount of the loan on due 
date, he agreed orally to pay interest at the rate of 12 per cent, per 
annum. The plaintiff aocoordingly claimed Rs. 232-4-0 principal and 
interest. The note of hand dated the 3rd of June 1901 was filed with 
the plaint. The [180] learned Judge of fche Court below held that fche 
note of hand was a promissory note and that it was inadmissible in evid¬ 
ence as not being properly stamped. He deolined to allow oral evidence 
to be given in proof of the debt and dismissed the suit. 

No appearance was made on behalf of the defendant either here or 
in the Court below. 

On behalf of fche applicant it is urged that fche Court below erred in 
point of law in refusing to admit oral evidenoe bo prove fche loan. 

Reliance is also placed on the oral agreement to pay interest. 

The oase for the applicant has been argued at great length and 
with muoh ability by his learned counsel. After considering his argu¬ 
ment and fche oases relied on by him, some of whioh undoubtedly 
support the pleas put forward, I am of opinion that fche decision of the 
Court below is right. The law to be applied in suoh cases is most 
dearly and ably laid down in a considered judgment by Garth, C. J. in 
Sheikh Akbar v. Sheikh Khan (1). I entirely approve of and adopt his 
exposition of fche law. He points out that fche question whether evidence 
can be given aliunde to prove fche consideration for a note depends upon 
fche oiroumstances under whioh the note was given. 

“ ’When,” says fche learned Chief Jusfcioe, 14 a cause of action for 
money is once complete in itself, whether for goods sold, or for money 
lent, or for any other olaim, and fche debtor then gives a bill or note bo 
fche oreditor for payment of the money at a future time, fche creditor, if 
the bill or note has nob been paid at maturity, may always, as a rule, sue 
for the original consideration, provided he has nob endorsed, or lost or 
parted with fche bill or note under suoh oircumsfcanoes as to make the 
debtor liable on it to some third person. ^ 

[I would invite attention to fche word then, which I have itali¬ 
cized,. in the above passage. It is most important, as I hope to show 
afterwards.] 

“ But when fche original oause of action is th e bill or note itself, 

(!) (1881) I. L. R. 7 Cal. 256. 
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and does nob exist independently of it, as for instance [181] when, 
in consideration of A depositing money with B, B contracts by a 
promissory note to repay it with interest at six months’ date : here 
there is no cause of aobion for money lent, or otherwise than upon the 
note itself, because the deposit is made upon the terms contained in the 


26 A. 178= note, and no other. In such a case the note is the only contraot between 

kk 0 P aifc ies, and if, for want of a proper stamp or some other reason, the 
note is nob admissible in evidence, the creditor must lose his money. 
Later on, he describes the first class of cases as cases "where the cause 
of action ia complete before the bill or note is given,” and the second 
class of cases as cases " where the oause of suit is inseparable from the 
giving of the bill or note.” 

The case of Sheikh Akbar v. Sheikh Khan was considered in 
Pramatha Nath Sandal v. Dwarka Nath Dey (1). With all deference to 
the learned Judges who decided the latter case, it appears to me that 
they entirely misapprehended Sir Riohard Garth’s judgment in Sheikh 
Akbar v. Sheikh Khan. In describing the second class.of caees, 
Sir Riohard Garth referred, bub merely as an illustration, to the case of a 
deposit. The Judges who decided the latter case say that when the Chief 
Justice spoke of a deposit he did not mean a loan. By this the learned 
Judges imply that Sir Richard Garth intended to exolude loans entirely 
from the second class of cases. In support of their view they refer to 
the earlier passage of the judgment quoted above, and say that what was 
said there was that "where money is lent and a bill or note given for the 
loan which is nob paid at maturity, the creditor may disregard the note 
and sue on the orginal consideration.” Bub the learned Judges drop out 
the important word "then” which ocours in Sir Riohard Garth’s judgment. 
What the learned Chief Justice meant is clear. He did nob mean that 
when money ia lent upon a promissory note, it is open to the creditor to 
disregard the note, and sue for the loan. What he meant was that 
when a loan has been made, and the debtor subsequently gives a note, the 
oredibor may disregard the note. Had the learned Judges who deoided 
the case in I. L. R. 23 Calcutta, considered Sir Richard Garth’s judgment 
carefully, [l82] they would have seen that Sir Richard Garth did not mean 
to exclude loans from the second category of cases, for when he comes 
to apply the principles he had laid down to the oase before him, he 
sayB : “ It was therefore a loan of the Rs. 225 to the defendants upon 
the terms contained in the promissory note, and as there was no loan 
independently of the note, the note itself was the best evidenoe of the 
transaction, and as it could nob be proved for want of a proper stamp, 
the plaintiff could not reoover upon it.” 


In support of my view as to the meaning of Sir Riohard Garth’s 
judgment in Sheikh Akbar v. Sheikh Khan I oite the following passage 
from a judgment delivered by him in a similar case, Radhakant Shaha v. 
Abhoychurn Mitter (2) ' The second point taken by the appellants 

was that, even although the instrument itself was nob admissible in evi¬ 
denoe, the plaintiffs were entitled to reoover upon proving the consider¬ 
ation for the bill. Of course, if the consideration for the bill had been 
an independent cause of action, complete in itself before the bill was 
given, the plaintiffs argument would have been well founded. Bub here 
it is stated in the plaint, and it is evidently the fact, that the Rs. 500, 
whioh was t he consideration of the bill, w as advanoed by the plaintiffs 

( 1 ) (1896) I. L. R. 23 Cal. 851. (2) (1882)1. L. B. 8 Cal. 721 • " 
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T\ lhiB 0 arti °^ r WlUnd ab the bill itself is the 

6 , urT ? P .° D whioh th ° ^vanoe was made, the 
plaintiffs could not establish their ease without proving the bill. The 

rarsr s •■«»«> ■■>>«. o.««.. . k ..... 

. • j 0ft80 °* Eirci Lal v - Data Dm (1) ^as a case in which the 
plaintiff advanced money to the defendant on a deposit of jewels, and the 

defendant subsequently gave the plaintiff a promissory note for a balance 
ue on the advance, which note being insufficiently stamped was inad¬ 
missible in evidenoe. This oaee falls within the first class of cases indi¬ 
cated m Sir Riohard Garth’s judgment. 

When a plaintiff lends money, as in the present case, on terms 
contained in a promissory note given at the time of the loan, ho must 
prove those terms by the promissory note. It [183] appears to me 
that the decisions whioh have held otherwise ignore the provisions of 
sections 91, 65, and 22 of the Evidence Act; and I do not think that it 

oan be denied that these decisions condone and encourage evasion of the 
Stamp Aot. 

The subsequent oral agreement to pay interest on the loan, which 
is set up in this oase, will not help the plaintiff unless he can prove the 
terms of the loan, and this I hold he oannot do. 

For the above reasons I dismiss the application, but without costs 
ftfl the defendant is not represented. 


26 A. 183 (=-A. W. N. 1903, 216.) 

REVISIONAL CRIMINAL. 

Before Sir John Stanley , Knight, Chief Justice. 


In the Matter of the Petition of Ram Padarath.* 

[13bh August, 1903.] 

Criminal Procedure Code, section 250—Complaint—Compensation Jor frivolous or 
vexatious complaint—Order jor compensation dependent on existence of a “ com - 

plaint ." 

Ram Padarath, a Civil Court chaprasi, made a report that in endeavouring 
to exeoute a warrant for the arrest of a certain judgment-dobtor, he had 
met with resistance from the judgment-debtor, who had escaped. This 
report was laid before the District Judge, who directed that the papers 
should be laid before the District Magistrate with a view to the institution 
of a case under section 225 (B) of the Indian Penal Code. Such proceedings 
were accordingly instituted ; and the case came before the Joint Magistrate, 
who aoquitted the acoused and ordered that Ram Padarath should pay Rs. 50 
as compensation to the judgment-debtor. 

Held that, there being no complaint in the case within tho moaning of 
seotion 4 of the Code of Criminal Procedure, the order awarding compensation 
Was illegal. Bharut Chunder iV ath v. Jabed AH Biswas (2) followed. 

[Fol. 11 Cr. L. J. 634=8 I. C. 382 ; Ref. 14 Bom. L. R. 1166=14 Cr. L. J. 1=18 I. C. 

145.] 

In this case one Ram Padarath, a Civil Court ohapraai, was entrusted 
with the execration of a warrant for the arrest of one Parsotam Gir in 
execration of a dooree of the Court of Small Causes at Allahabad. He 
reported that be had arrested P arsotam Gir under the warr ant, but that 

* Criminal Reference No. 421 of 1903. 

(1) (1881) I. L. R. 4 AH. 135. (U (1892) I. L. R. 20 Cal. 481. 
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1303 the latter had used force and managed to escape from his oustody. This 
Aug. 18. report was laid [184] before the District Judge, who direoted that the 

- papers should be sent to the District Magistrate for formal bearing of a 

Re visional ca8e UD a 0r seo fcion 225 (B) of the Indian Penal Code against the judg- 
Oriwinal meDb _ debtor> A cag0 under section 225 (B) was accordingly instituted 

26 A. 183= against Parsotam Gir, which ended in the acquittal of the accused ; and 
1903, A. W. the trying Magistrate, purporting to aot under section 250 of the Code of 
N. 216. Criminal Procedure, ordered that Ram Padarath and one Gan3sh PraBad, 
an agent of the decree-holder, should each pay Rs. 50 as compensation to 
Parsotam Gir. 


After this Ram Padarath and Ganesh Prasad applied in revision to 
the Sessions Judge of Allahabad against the order of the Joint Magistrate 
awarding compensation. The Sessions Judge, being of opinion that the 
order in question was illegal, reported the case for the orders of the High 
Court under section 438 of the Code of Criminal Procedure. Upon this 
reference the following order was passed :— 

STANLEY, C. J.—For the reasons stated by the learned Sessions Judge 
the order for payment of compensation to the opposite party, purporting 
to be passed under section 250 of the Code of Criminal Procedure, cannot 
be supported. The prosecution of the opposite party was not upon a com¬ 
plaint, or upon information given to a Police Officer or to a Magistrate 
within the meaning of seotion 250. The applicant, Ram Padarath, simply 
made a report that he had been obstructed in making an attachment. This 
report was laid before the District Judge, who directed that the papers 
should be sent to the District Magistrate for formal hearing of the case 
under seotion 225 (B) of the Indian Penal Code. The applicant neither 
filed a complaint, nor did he give information upon which the case against 
the accused waB instituted. It was the District Judge who, acting upon 
the report, had the proceedings instituted. The case appears to me to 
be on all fours with that of Bharut ChanderNath v. Jabed Ali Biswas ( 1), 
with the decision in which I see no reason to disagree. The order 
of the learned Magistrate, in so far as it awarded that compensation 
should be paid by the applicant to the opposite party, is therefore set 
aside. The compensation, if paid, should be refunded. 


26 A. 185 (=1903 A. W. N. 219.) 

[188] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


Sri Ram and others (Defendants) v. Kesri Mal (Plaintiff).* 

[13th August, 1903.] 

Act No. IV of 1882 ( Transfer oj Property Act), sections 88 and 89— Mortgage—Decree for 
sale on a mortgage—Prior and subsequent mortgagees—Rights of purchasers of the 
mortgaged property who have paid off prior incumbrances. 

Where a subsequent mortgagee is seeking to bring to sale the property 
mortgaged to him and there are parties, defendants to the suit, who have pur¬ 
chased the property and paid off prior mortgages, the plaintiS is not entitled to 

• Second Appeal, No. 800 of 1902, from a decree of R. P. Dewhurst, Esq., District 
Judge of Saharanpur, dated the 4th of August 1902, confirming an order of Babu Prag 
Das, Subordinate Judge of Saharanpur, dated the 5th of July 1901. 

(1) (1892) I. L. R. 20 Cal. 481. 
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Jlh * * or 9a 8 J 18 ' 8 ^ l ' 8 W». not merely the amount which such 

euoh nmrti^ , ® P °°L° f tha ? C18r mor W<. but the full amount due on 
mortnmed ernuerr " ( do ' 8Dd,lnt < h * d obtained poese^icn of the 

toVntereat Z k ^ bavm K the usufruct, they were not entitled 

Imw!/ . su ° h r a0991on ' Dip Narain Si "° h v - H«>« Singh (1) 
and Delhi and London hank. Ltd, v. Dhikari Das (2) followed. 

[Rftf. 111. C. m ; 21 I. 0. 503 ; C3 I. 0. 738: Fol. It All. 11 .] 

The faots of this case are as 'follows :— 


On the 18th of July 1879 one Afzal Husain mortgaged certain pro¬ 
perty to Makhan Lai, and on the 19ch of February 1880 mortgaged the 
flame property in favour of Sri Ram. On the 30th of July 1890 Afzal 
Husain again mortgaged the same property to Ramji Mai and Sri Ram, 
the share of the former being specified in the mortgage deed as two-thirds 
and that of the latter as one-third. On the 18th of April 1881 Afzal 
Husain sold his interest in the property to Sri Ram and others for 
Rs. 7,376. Out of this sum Rs. 3,731 was paid to Makhan Lai in disoharge 
of his mortgage of the 18th of July 1879, and Rs. 1,800 was received by 
Sri Ram on account of his mortgage of the 19bh of February i860. It 
was also agreed that Rs. 1,700 should be paid to Ramji Mai. This pay¬ 
ment was not made, and thereupon Ramji Mai assigned his interest in 
the mortgage of the 30th of July 1890 to Kesri Mai. Kesri Mai brought 
a suit for sale in respect of the amount due to Ramji Mai under that 
mortgage, and made Afzal Hussain the mortgagor, and Sri Ram and 
others parties to his suit. In answer to the claim Sri Ram and 
[186] others put forward a defence to the effect that they had paid 
Rs. 3,750 on account of Makhan Lai's mortgage of the 18bh of July, 1879, 
and Rs. 1,800 on aocount of the mortgage of the 19th of February 1880, 
and claimed priority in respect of the amount so paid. The plaintiff’s 
claim was deoreed, but it was provided by the decree that the plaintiff 
would not be entitled to bring the mortgaged property to sale unless he 
paid off the prior mortgages. The amount of the plaintiff’s dooree not 
having been paid, he applied for an order absolute for sale, and depo¬ 
sited in Court Rs. 5,531, which he alleged to be the amount due upon 
the prior mortgages, and asked for an order for sale for the realization of 
the amount of his own mortgage, as also of the amount above mentioned. 
To this application Sri Ram and others objeoted mainly upon the ground 
that the total amount due to them on aocount of the two mortgages was 
Rs. 73,689. This objection was disallowed by the Court of first insbanoe 
(Subordinate Judge of Saharanpur), and an appeal preferred by the objec¬ 
tors was dismissed by the District Judge. The objeotors thereupon 
appealed to the High Court. 

The Hon’ble Mr. Conlan and Mr. Abdul Majid, for the appellants. 

Pandit Sundar Lai and Dr. Satish Chandra Ban&rji for the 

respondents. 

Blair and BaneRJI, JJ.—This appeal arises out of an application 
under section 89 of the Transfer of Property Aot for an order that 
the deoree obtained by tbe respondent under seotion 88 of the Act on the 
7th of July 1898 be made absolute. That decree was passed upon 
the footing of a mortgage dated the 30th oi July 1890, executed by one 
Afzal Husain in favour of Ramji Mai and Sri Ram. The extent of the 
interest of the former in the mortgage was specified in the deed to be 
two-thirds, and that of the latter one-third. There were two previous 

(1) (1897) I. L. R. 19 AH. 527. W (1201) I. L- R. 24 All. 185. 
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mortgages on tbe same property, one dated the 18bh of July 1879 in 
favour of Makhan Lai, and the other dated the 19th of February 1880 
in favour of Sri Ram. On the 18th of April 1884 Afzal Husain 
sold his interests in the property to the appellants for a considera¬ 
tion of Rs. 7,376. Out of this sum Ra. 3,731 was paid to Makhan 
[187] Lai in discharge of his mortgage of 1879, and Rs. 1,800 was receiv¬ 
ed by Sri Ram on account of his mortgage of the 19th of February 1880, 
thus making a total of Rs. 5,531. It was also agreed that Rs. 1,700 
should be paid to Ramji Mai. This payment was not made, and there¬ 
upon he assigned his interest in the mortgage of the 30feh of July 1890 
to Kesri Mai, the respondent. The latter brought a suit for sale in res¬ 
pect of the amount due to Ramji Mai under the mortgage, and made Afzal 
Husain, the mortgagor, and the appellants Sri Ram and others, pur¬ 
chasers of the mortgaged property, parties to his suit. In answer to 
that claim the present appellants put forward a defence to the effeot 
that they had paid Ra. 3,750 on account of Makhan Lai’s mortgage of 
the 18bh of July 1879, and Rs. 1,800 on account of the mortgage of the 
19bh of February 1880, and claimed priority in respect of the amounts 
so paid. The plaintiff-respondent’s claim was decreed by the Court of 
first appeal, bub it was provided in the decree that the plaintiff would 
not be entitled to bring the mortgaged property bo sale unless he paid 
off the prior mortgages. As the amount of the plaintiff’s deoree has 


nob been paid, he has made the present application for an order absolute 
for sale, and has deposited in Court Rs. 5,531, which he alleges to be 
the amount due upon the prior mortgages. He asks for an order for sale 


for the realization of the amount of his own mortgage, as also of the 
amount mentioned above. To this application the appellants took objee* 
tion, mainly upon the ground that the total amount due bo them on ac¬ 
count of the two mortgages was Ra. 73,689. This objection has been dis¬ 
allowed by both the Courts below, and hence the present appeal. The 
Court of first instance was of opinion that aooording bo the ruling in the 
oase of Dip Natain Singh v. Hira Singh (1) the appellants’ purchasers 
were not entitled to claim more than the purchase-money paid by them, 
and consequently refused to allow them further interest. The report of the 
oase on which the learned Subordinate Judge relies is incorrect and mis¬ 
leading. What was held by this Court, as the original judgment in the oase 
shows, was that a subsequent mortgagee must, if he wighes to exercise the 
[188] right of redemption left open to him, pay to the prior mortgagee 
who had purchased the mortgaged property the full amount due to him 
upon his prior mortgage and not merely the amount of the purchase- 
money. The words due to him upon his prior mortgage and not 
merely the ” have been omitted in the report. So that it was not held 
in that case that the purchaser could only obtain from the subsequent 
mortgagee the amount of his purchase-money. On the contrary, it was 
distinctly held in that oase that the subsequent mortgagee must, if he 
wishes to redeem, pay to the prior mortgagee the full amount due on 
his mortgage. 


Mr. Conlan on behalf of the appellants contends that the Court 
below should have allowed to the appellants not merely the amount 
which they had paid in discharge of the prior mortgages, but also inte¬ 
rest upon those amounts, giving credit against suoh interest for the 

(1) (1897) I. L. R. 19 All. 527 at p. 53L ~ 
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kh^°^Wn°i ^ 0 r ,rUOt ° f tb ° pr0party obtained by the appellants during 

2 thel t and ,antB ^ <0r , int6ro0t should bavo been advanoed 
in tne suit, and that its is now boo late for them to claim it in Drooee- 

fr We d ° DOfe aRre ° witih fche la9b ^enbion. As 

demanded nnr re tt’ dlr80ted the plaintiff to pay Buoh B oms as could be 
tWermf «i"fu ^ “ 0rkgsf;e8 ; 80 th at the plaintiff was bound by 

v 8 d . 8 i° re0 t0 dl9ohar e° the prior mortgages with all the in- 

We frem fV, hl u 8 t th8r r at .u • We ' however - th iok that sinoe the appellants 
have from the date of their purohase been in possession of the mortga¬ 
ged property, it must be deemed that the usufruct was appropriated as 
an equivalent for the interest upon the money paid by them. Every 
perBon who purohaees property for a certain value is presumed to pay 
Buoh value as would yield to him a sufficient return for the money in¬ 
vested by him in the property. Therefore, when the appellants 
purchased the ^ mortgaged property and as consideration thereof dis¬ 
charged the prior mortgages, it is reasonable to assume that since the 
date of the payment of the consideration they received as an equi¬ 
valent for the interest of the money paid the usufruct of the pro¬ 
posal • Thi8 i ? ference i0 strengthened by the fact that in their defenoe 
L189J in the suit the appellants did not in disbinoh terms olaim interest 
upon the money which they had paid in liquidation of the prior mort¬ 
gages. Supposing the mortgage of Makhan Lai, instead of stipulating for 
oash payment by way of interest, had provided that he should enjoy the 
usufruot as the equivalent of interest, then, the moment the mortgage 
was discharged by payment, the purchaser would himself enter into 
usufructuary possession. Could it be contended, then, in answer to a 
Buit for sale by a puisne incumbrancer, that the purchaser could use as 
a shield, not only the sum he had paid to discharge the mortgage, but 
also the value of the usufruot which he had appropriated after suoh 
discharge? In other words, would he be entitled to enjoy the usufruct 
and also obtain from the later mortgagee the value of it? The proposition 
seems to be founded upon no legal or equitable consideration. How then 
JB it possible to distinguish between usufruot in lieu of interest, and 
interest in oash ? In the case of Dip Narain Singh v. Eira Singh, to 
whioh we have already referred, and in the reoenb case of The Delhi and 
London Bank, Limited, v. Bhikari Das (1), interest was not allowed for 
any period subsequent to the date of possession of the purchaser. We 
think that the Courts below arrived at a right conclusion and dismiss 
the appeal with oosts. 

Appeal dismissed . 


26 A. 189 (=1903 A. W. N. 220.) 

REVISIO NAL C RIMINAL. 

Before Sir John Stanley, Knight , Chief Justice. 

Emperor v. Raghunath Singh.* 

[14th August, 1903.] 

Criminal Procedure Code , section 122 —Security for good behaviour—Power of 
Ma gistrate to refuse to accept surety offered ■ 

* Criminal Revision No. 899 of 1908. 

(1) (1901) I. L. R. 34 All, 185, 
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Held that the faot that a proposed surety has on one occasion ofiended against 
the law and been punished for an offence under the Indian Penal Code does not 
of itself render such person for ever afterwards unfit to be surety for a party 
who is required to give security for good behaviour. 

[Appr. 62 I. C. 179.] 

One Raghunath Singh was required by a Magistrate of the first 
class to find security to be of good behaviour under Chapter VIII 
(B) of the Code of Criminal Procedure. Amongst the [190] sureties 
tendered was one Randhir Singh; bub his suretyship was refused 
by the Magistrate for the following reason: “The property hypothe¬ 
cated by Randhir Singh,” said the Magistrate, ‘'is apparently 
sufficient for the security demanded, but he himself is a person who in 
January 1901 was convicted under sections 147 and 325, Indian Penal 
Code. The character of such a person cannot be considered aB being 
altogether satisfactory, and I do not think that he is a fit person to stand 
surety for a person like Raghunath Singh.” Raghunath Singh applied 
in revision to the High Court, and prayed that the security offered by 
Randhir Singh might be accepted. 

Mr. C. G. Dillon for the applicant. 

The Assistant Government Advocate (Mr. W. K, Porter) for the 


Crown. 

STANLEY, c. J.—-I do not think that the fact that a proposed surety 
has on one ocoasion offended against the law and been punished for an 
offence under the Indian Penal Code of itself renders such person for 
ever afterwards unfit to bo surety for a party who is required to give 
security for good behaviour. The learned Magistrate in this case finds 
that the property proposed to be hypothecated by Randhir Singh is 
sufficient for the security demanded, and under all the circumstances of 
this oase, I think he may be accepted as one of the sureties for the 
applicant. Accordingly I allow the application and direct that he be 
aooepted as surety. 


26 A. 190 (=1903 A. W. N. 229.) 

revisional criminal. 

Before Sir John Stanley , Knight , Chief Justice. 

In the matter op the Petition of Basdeo and others.* 

[18th August, 1903.] 

Criminal Procedure Code, section 107 Security for keeping the peace-—Evidence as 
to probability of breach of the peace. 

Held that faots which might be taken to establish the probability of certain 
persons disturbing the public tranquillity at a particular annually reourring 
festival would afford no ground, after such festival had passed without the 
public tranquillity having been disturbed, for binding over such persons to 
keep the peace with a view to the possibility of their creating a disturbance at 
the next reourrence of the festival. XJma Churn Santra v. Beni Madhub Roy (1) 
referred to. 

[Pol. 6 Bom. L. R. 663. : Diet. 8 A. L. J. 1080=12 Or. L. J. 498=12 I. C. 213.] 

[191] The faots of this case are as follows :— 

Shortly before the Muharram of 1903, whioh fell about the begin¬ 
ning of April, it was brought to the notice^f the District Magistrate of 

* Criminal Revision No. 360 of 1903. 

(1) (1880) 7 C. L. R. 352. 
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Meerut that oertain Hindus of the town of Hapur had organized a con¬ 
spiracy with the object of giving trouble to the Muhammadans of that 
town during the Muharram and that the result of their organization 
would very likely be a breaoh of the peace, There was no time under the 
olronmsbanoes to take aotion under section 107 of the Code of 
Criminal Procedure, but precautionary measures were taken in the 
shape of drafting extra police into the town, and owing to the pre¬ 
tence of the police a disturbance was averted. After the Muhar¬ 
ram was past the District Magistrate instituted proceedings against 
Pandit Basdeo, one of the principal men of Hapur, and several other 
persons, and evidence was given of various acts on the part of these 
persons, which evidence, if believed, would indicate an intention on 
the part of a large number of the Hindu inhabitants of Hapur to 
provoke a breaoh of the peace on the oocasion of the late Muhar¬ 
ram. On this evidence Pandit Basdeo and others were bound over 
by the Magistrate to keep the peaoe for a term of one year. Against this 
order an application in revision was presented to the High Court, in 
which it was contended, first, that evidence showing a likelihood that the 
applicants might oommit a breaoh of the peaoe at one Muharram was 
not evidence, after that Muharram was over, that they were likely to 
oommit a breaoh of the peaoe at the next Muharram, and, secondly, 
that the evidence given before the Magistrate did not in fact show that 
the applicants were likely to commit a breach of the peaoe : but the 
first of these questions only was argued. 

Mr. 0. P. Boys for the applicant. 

The Assistant Government Advocate (Mr. W. K. Porter) for the 
Crown. 

Stanley, C. J.— This case comes before the Court on an applica¬ 
tion for revision of an order of the learned District Magistrate of Meerut, 
dated the 27th of May 1903, ordering the petitioners to furnish seourity 
to keep the peaoe for one year under the provisions of section 107 of the 
Code of Criminal [192] Procedure. The main ground relied upon in sup¬ 
port of the application is that upon the evidence which was produoed 
before the learned Magistrate there was no justification for the order. 
It appears that prior to the last Muharram festival, whioh took place 
on the days succeeding the 31st of Maroh up to the 9th of April, 
it was apprehended that oertain Hindus, inhabitants of Hapur, whioh 
is an important town having a large population, would obstruot 
and throw obstacles in the way of the successful oarrying out of 
the festival. It is said that the applicant, Pandit Basdeo, a person 
of some influence in Hapur, and the other applicants, were organizing 
a Hindu procession which would be co-incident with the great Muham¬ 
madan festival, and that this was certain to excite animosity 
and ill feeling ’between the Muhammadans and Hindus, and would 
possibly lead to a disturbance. It is also said that instructions were 
given to the Hindus of the locality who oarried doolies and palanquins 
nob to serve Muhammadans on that oooasion, and that the sweetmeat 
sellers were also dirooted not to supply any sweetmeats. It is further 
alleged that when the procession of Muhammadans reaohed a certain spot 
where a mm tree grew, a riot was organized with a view to breaking up 
the prooession. The learned Magistrate was of opinion that the allega¬ 
tions made against the petitioners were well founded. Notwithstanding, 
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however, the preparation whioh it is alleged they made for the distur¬ 
bance of the festival, happily everything passed off peacefully, and no 
breach of the peaoe occurred, nor was the public tranquillity disturbed. 
After the festival had concluded the learned Magistrate held an inquiry, 
and has thought fit, after hearing evidence in respect of the several 
matters to whioh I have referred, to bind over the applicants to keep 
the peaoe for a period of one year. Mr. Boys on behalf of the applicants 
has shortly stated the main ground on which he relies, which is that, 
even admitting that the petitioners were guilty of the reprehensible 
conduct which is alleged against them, it cannot be inferred from that 
conduct, which was prior to the last Muharram festival, and did not 
lead to any disturbance, that the applicants are likely to commit a 
breach of the peace or disturb the public tranquillity at the next Muhar¬ 
ram festival, or in the near future, [193] or at all. It appears 
to me that this argument is well founded. Seotion 107 presupposes that 
the person sought to be put under a rule of bail is likely (not was 
likely) to commit a breaoh of the peaoe or disturb the public tranquil¬ 
lity. The evidence goes to show that the petitioners at the utmost 
were likely to oause a breaoh of the peace during the last Muharram 
festival. It cannot be presumed from this that they are likely to 
do the same at the next Muharram festival. Let us hope that a spirit 
of toleration and kindliness—if such does not at the present time exist— 
will by that time have sprung up amongst these parties, and that in 
future there will be no attempt by either . religious party to disturb 
the religious festivals of the other. The acts in respect of whioh security 
is required must not be acts the repetition of which may be merely 
apprehended from past commission of similar acts, but acts from which 
a reasonable inference can be drawn that the aooused are likely (not 
were likely) to commit a breaoh of the peace. In my opinion, therefore, 
the evidence did not justify the learned Magistrate in coming to the 
conclusion that the petitioners were likely to commit a breaoh of the 
peace or disturb the public tranquillity within the meaning of seotion 
107. This view is supported to some extent by the ruling in the oase of 
Uma Churn Santra v. Beni Madhub Boy (1). There it was held upon a 
reference under seotion 530 of the Criminal Procedure Code of 1872, a 
section whioh corresponds with section 145 of the present Code, that 
where there is no present danger of a breach of the peaoe, the fact that 
such a breaoh is likely to take place at a future time will not justify a 
Magistrate in making an order under that section. Mr. Porter argued 
that inasmuch as the applicants and others had made preparation for 
disturbing the public tranquillity on the occasion of the last Muharram 
festival, the probable and reasonable inference is that they will be 
guilty of like misconduct at the next ensuing Muharram. I am unable 
to accede to this argument. As I have said, I hope a better spirit will 
prevail when the next Muharram comes round. In view of my decision 
upon the question which I have now disposed of, it is unnecessary for 
me to consider whether or not the other objection to the [194] order 
stated in the petition can be supported. TheBe matters have not been 
gone into or considered. For these reasons the order of the learned 
Magistrate cannot be supported. It is therefore set aside and the bail 
bonds are direoted to be discharged. 


(1) L880) 7 C. L. R. 352. 
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REVISIONAL CRIMINAL. 

Btfort Sir John Stanley, Knight, Chief Justice. 
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[24th August, 1903.] 26 A - ««= 

j^^s5^«55aj£ atust* 

fully, it was h«id that, in the abseaoe of evidence of one of the obieotasnecified 

l - 0{ ■ h8 i , Ind,aa r “ a ' . Cod0 ' tha ^miodar could not properly be 

convicted o criminal trespass, his intention apparently being merely to get 

possession of the land. King. Emperor v. Nandan (1), distinguished g 

[Ref : 27 All. 298=1902 A. W. N. 235=35 Mad. 166=12 Cr. L J 30-9 I*C 152-91 

M. L. J. 161; 10 Cr. L. J. 385=3 I. C. 828=6 M. L. T. 262 ; 37 All. 394.] 

. ,A i? C l!L 8lMQH ’ bh0 applicanfc in fehis case, was a zamindar, and one 
Bhola Nath was an occupancy tenant. The zamindar had quarrelled 

mth Bhola Nath, and when the latter was absent temporarily from the 

Sv. * U ' h ?* lfch> he induced fche ^ record that 

Bhola Nath haa left the village and abandoned hie holding, and thereupon 

took poBseBBion of it. On these facta, without any definite finding as to 

the motive of Jangi Nath, he was convioted of the offence of criminal 

trespass. His appeal to the District Magistrate was dismissed, and he 

thereupon filed an application for revision in the High Court. 

Mr. J. Simeon for the applicant. 

The Assistant Government Advocate (Mr. W. K. Porter) for the 
Crown. 

Stanley, C.J.—The facts proved in the oase do not in my opinion 
justify a oonviotion under section 447 of the Indian Penal Code. In order 
to establish!a case of criminal trespass it must be proved that the aooused 
party entered into possession of the property of another " with intent to 
commit an offence, or to intimidate, insult, or annoy any person in [195] 
possession of Buoh property." It has not been proved in this oase, and 
indeed it has not been asserted, that the applicant took possession with 
intent to commit an offence, or with the inteut to intimidate, or insult 
or annoy the party in possession. The applicant is zamindar of the pro¬ 
perty in question, and he alleges that he took possession on the abandon¬ 
ment of the land by his tenant. His intention possibly was to obtain 
possession contrary to law, but this of itself would not constitute 
onminal trespass. Proof of an intention to commit an offence or to inti¬ 
midate, insult or annoy was necessary. There was no evidence of any 
such intention, or from which such an intention might be reasonably in¬ 
ferred. The faots are dissimilar from those in King-Emperor v. Nandan (1) 
to whioh I have been referred. An unlawful aot is not necessarily an 
offence (see section 40 of the Indian Penal Code), and an intention to 
commit an unlawful act, not being one of the acts mentioned in section 
441, doeB not render the accompanying trespass criminal trespass. The 
order therefore of the 24th of January 1903, affirmed in appeal on the 
23rd of February 1903, is set aside, and the fine, if paid, must be 

refunded. _ 


* Criminal Revision Ntf. 407 of 1903. 
(1) Weekly Notes, 1902, p. 42. 
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APPELLATE CRIMINAL. 

Before Sir John Stanley, Knight , Chief Justice. 


Emperor v. Fattu and others.* 

[4th September, 1903.] 

Criminal Procedure Code , section 233 —Charge—Charge not distinguishing separate 
offences alleged against accused—Charge held to be bad in law. 

Certain persons, who were alleged by the prosecution to have committed 
three, if not four, separate dacoities in the course of the same night, were 
charged to the effect that they on or about the 12th December at Dabri “ com¬ 
mitted daooity, and therefore committed an ofience punishable under seotion 
395 of the Indian Penal Code.” 

Held that the charge ought to have specified each alleged dacoity separately, 
and that in the form in which it was drawn it was not merely irregular but bad 
in law ; and a new trial was^ordered. Subrahmania Ayyar v. King-Emperor (1) 
referred to. 

[Ref : 10 Bom. L. R. 848=8 Cr. L. J. 281; 10 Bom. : L. R. 978=9 Cr. L. J. 226=4 M. 
’ L. T. 450-3 

THE appellants in this case were convicted by the Sessions 
Judge of Naim Tal of the offence of daooity under section 396 
[196] of the Indian Penal Code. They appealed to the High Court 
from jail. The case for the prosecution was that the appellants with 
others had looted the houses of three, if not four, persons on the night 
of the 12th of December 1902, namely, the houses of Musammat Bhaggu 
and Musammat Badamo and also the house of Timbhu and Nanhe. The 
charge framed against the accused was that they on or about the 12th of 
Deoember at Dabri “ committed dacoity, and therefore committed an 
offence punishable under seotion 395 of the Indian Penal Code.” On the 
appeal to the High Court it was objected that this charge was not merely 
defective but bad in law, and that it was necessary that for each 
separate dacoity a separate oharge should be framed. 

The appellants were not represented. 

The Government Pleader (Maulvi Ghulam Mujtaha) for the Crown. 
STANLEY, C.J.—This is an appeal against the conviction of the ap¬ 
pellants on a charge of dacoity under seotion 395 of the Indian Penal 
Code, and in respeot to one of the appellants also under section 397 of 
the Code. The learned Sessions Judge in framing the charges against 
the accused appears to have altogether disregarded the provisions of sec¬ 
tion 233 of the Code of Criminal Procedure. That seotion expressly pro¬ 
vides that for every distinct offence of which any person is accused there 
shall bo a separate oharge. The oaBe for the prosecution iB that the 
appellants with others looted the houses of three persons, if not four, on 
the night of the 12th of December 1902, namely, the houses of 
Musammat Bhaggu and Musammat Badamo and also the house of Tim¬ 
bhu and Nanhe. The charge framed against all the aoouBed was that 
they on or about the 12th of Deoember at Dabri “ committed daooity, 
and therefore committed an offence punishable under section 395 of the 
Indian Penal Code.” As regards one of the appellants, Guddi, a oharge 
under section 397 was added. The offences proved againBt the appel¬ 
lants were distinct offences, in respeot of which there should have 

* Criminal Appeal No. 561 of 1903. 

(1) (1901) I- L. R. 25 Mad. 61. 
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been separate oharges. It may bo said that the offences beiDg 
committed on one and the same night formed one series of acta, so 
conneoted together as to form the same transaction, and therefore 
LI® * J f>bo aooused were properly charged with and tried at one trial for 
eaoh offence under the provisions of section 235 of the Criminal 
Procedure Code. Even if this be so, the Court should have complied 
with the provisions of section 233 and framed a separate charge for eaoh 
offence. Their Lordships of the Privy Council have held in the recent 
case of Subrahmavia Ayyar v. KtnQ-Emperor (1) that the disregard of 
the express provisions of sections 233 and 234 of the Code of Criminal 
Procedure was not a mere irregularity, such as could be remedied by 
section 537, but was altogether illegal, The ruling of a Full Bench of 
the Caloutta High Court in the matter of Abdul Rahman (2) was 
■ dissented from. Having regard to thiB ruling of their Lordships, tbe 
Court is bound to set aside the conviofcionB and sentences passed on the 
appellants and to direot a retrial. Accordingly the appeals are allowed 
and the oonviotions and sentences of the appellants Fattu, Guddi and 
Kesri are set aside, and their retrial by the learned Sessions Judge in 
aooordanoe with law is direoted. 


26 A. 197 (=1903 A. W. M. 233.) 

APPELLATE CRIMINAL. 

Before Sir John Stanley , Knight, Chief Justice. 


Emperor v. Tika.* 

[18th August, 1903.] 

Act No XLV oj I860 (Indian Pinal Coda), sections 109, 366— Kidnapping from lawful 

guardianship— Kidnapping not a continuing of fence—Abetment. 

One Musammat Chunia by making certain false representations to the 
mother of Jiwania, a married girl of 11 years of age, induced her to part with 
the custody of her daughter. Chunia took the girl away from her own village 
to a neighbouring village, where she was joined by one Tika. Thence Chunia 
and Tika took the girl about with them from place to place making unsuccessful 
attempts to dispose of her in marriage, until they were arrested by the chaukidar 
of Tiabpur on his being informed that an attempt had been made to sell the girl 
in that village. Upon these findings Chunia was convicted of the oSence 
punishable under section 306 of the Indian Penal Code and lika of abetment of 
that offence, following the ruling in The Queen v. Hama Kaundan 13). On 
appeal to the High Court, that of Chunia was summarily rejected. As to Tika 
it was held, dissenting from The Queen v. Sam,a Eaundcn and agreeing with 
the view taken in Queen-Empress v. Ham Sundur (4) and I Hakhal N.kar, v. 
Queen-Empress (5), [198] that the odence oi kidnapping being completed so 
soon as the minor was actually taken out of the custody of her guardian, ilka 
oould not properly be convioted of abetment on the hypothesis that the offence 
was a continuing one. Bat, inasmuch as there was evidence on the record that 
the assistance given by Tika in attempting to dispose of the girl Jiwania was 
the result of a conspiracy entered into before the kidnapping took place, the 
eonviotion of Tika for abetment of kidnapping was sustained. 


[Rel. on : 641. C. 842.]__ 

* Criminal Appeal iNo. 431 of 1903. 


(1) (1901) I. L. R. 25 Mad. 61. 

(2) (1900) I. L. R. 27 Cal. b3J. 
(8) (1876) I. L. R. 1 Mad. 173. 


(4) (1830) I. L. K. 19 All. 109. 

(5) (1897) 2 C. W. N. 81. 
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The faofcs of this case are as follows:— 

Ooe Musammat Chunia went to a house in the village of Unohagoan, 
were a young married girl, by name Jiwania, was living with her 
mother, and represented to the mother that she was the family priestess 
of Jiwania’s husband ; that the husband was seriously ill, and that she 
had been sent to fetch Jiwania to her husband’s house. Upon the 
strength of these representations Jiwania’s mother allowed Chunia to 
take her away. Chunia took the girl away to the neighbouring village 
of Chattari, where one Tika was awaiting their arrival, and then the 
two, Chunia and Tika, took Jiwania from Chattari and went with her 
from place to place, keeping her at one of these places at the 
house of one of Tika's relatives, making various attempts to dispose of 
her in marriage aganist her consent. Finally Chunia and Tika were 
arrested by the chaukidar of Tiabpur on his being informed that an 
attempt had been made to sell the girl in that village. 


Chunia and Tika W6re committed to the Sessions and were con- 
vioted by the Additional Sessions Judge of Aligarh, the former of the 
offence punishable under section 366 of the Indian Penal Code, the latter 
of abetment of that offence, and were sentenced each to five years’ 
rigorous imprisonment. From these convictions and sentences both 
appealed to the High Court ; but the appeal of Chunia was summa¬ 
rily rejected. 

The Government Pleader (Maulvi Ghulam Mujtaba) for the Crown. 

The appellant was not represented. 

Stanley, C. J.—The appellant Tika and one Musammant Chunia 
were oharged, under section 366 of the Indian Penal Code, with kidnap¬ 
ping Musammat Jiwania, a married girl, 11 years of age, with intent to 
compel her to marry against her will. The learned Sessions Judge has 
found that [l99] Musammat Chunia made certain false representations 
to the girl’s mother, and thereby induoed her to send the girl with Chunia; 
that Musammat Chunia took her away from the village Unohagoan, where 
the girl was then living, to the village of Chattari, where the appellant 
Tika joined her ; that the two carried her from place to place, making 
unsuccessful attempts to dispose of her in marriage, and that finally the 
accused was arrested by the chaukidar of Tiabpur on his being informed 
that an attempt had been made to sell the girl in that village. Upon 
these findings the learned SeBBions Judge has convicted Musammat 
Chunia of an offence punishable under section 366 of the Indian Penal 
Code. As to Tika he held, following the ruling of the Madras High Court 
in The Queen v. Samia Kaundan (1) that so long as the process of taking 
the minor out of the keeping of her lawful guardian continued the offence 
of kidnapping might be abetted, and accordingly convicted Tika of abet¬ 
ment. With this ruling I am unable to agree. The offence of kidnapping 
from lawful^ guardianship is defined iD section 361 of the (Indian Penal 
Code to be the taking or enticing of a minor or a person of unsound 
mind out of the keeping of the lawful guardian of suoh minor or person 
of unsound mind without the consent of such guardian.” Therefore the 
offence in the case of a minor is complete as soon as he or she is entioed 
or taken out of the keeping of his or her lawful guardian. The Indian 
Penal Code makes a distinction between “ taking ” and “ retaining,” and 
bet ween “ taking ” and ” detaining ” or H conoe aling,” Seotion 368, for 

(1) (1876) I. L. R. 1 Mad. 173~ 
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“*S" puni ° h * bl ° the wrongful oonoe.ling or keeping in oonffne- 

, P9r8 °”' Sect,on 493 makes a similar digtinction 
between taking or enticing ami concealing or detaining.” The taking 

0f • “'“Of from lawful custody ,s not the same thing a 8 keeping the minor 
out of suoh onstody »nfl thorefora during the time the minor is kept 
out Of the custody of his or her guardian the offence of kidnapping 
Oknnot be held to continue. The act of taking is completed bo soon 
M the minor is actually taken out of the custody of his or her guar¬ 
dian. This view was apparently taken in the case of Queen-[200l 
Empress v. Ram. Sundar (1). It was also the view' which a 
majority of the Judges held who decided the case of Rakal Nilcari v. 
Queen-Empress (2). I have had oooasion to oonsider this question in a 
oase whioh came before a Bench of the Caloutta High Court consisting 
of PrinBep, J., and myself, when, owing to the difference of opinion 
among Judges whioh we found in the reports upon the question we 
thought it desirable to refer it to a Full Benoh of the Court. I was 
disposed to agree in the view adopted by the learned Judges in the oase 
of The Queen v. Samia Kaundan. The reference came before the learned 
Chief Justice Sir Franois Maoleau and Prinsep, Ghose, Rampini and 
Handley> JJ. The ciroumstanoes of that oase were very similar to those 
of the present. A minor girl was taken from her husband’s house to the 
. house of one Rambandhu and there kept for two days. Then one 
Mohendro came and took her away to his house and kept her there for 
20 days, and subsequently clandestinely removed her to the house of 
the petitioner, Nemai Chattoraj, and from that house Nemai Chattoraj 
and Mohendro took her through different places to Caloutta for the 
purpose of making her lead the life of a prostitute. Nemai was convioted 
by the Deputy Magistrate of Bankura under seotion 863 of the Indian 
Penal Code for kidnapping the girl. This conviobion was affirmed by 
the Sessions Judge. It was held by a majority of the Full Benoh that 
the taking away of the girl out of the guardianship of her husband was 
completed before the petitioners joined the principal offenders in baking 
the girl to Caloutta, and that therefore the petitioner could not be con¬ 
victed under section 363 of the Penal Code. Rampini, J. f expressed the 
opinion in his judgment that the offence of kidnapping is not necessarily 
in all oases complete as soon as the minor is removed from the house of 
the guardian. He observed that " whether the conviotion under section 
363 of the Indian Penal Code of the applicant for revision oan be upheld 
will depend upon whether, when he joined in promoting the purpose 
of the other acoused, the minor was or was not completely beyond 
the oontrol of her lawful guardian, which is a question of faot. If 
she was so beyond his oontrol ^tbe conviction of [201] the appli¬ 
cant is without doubt bad.” * But, observes the learned Judge 
" I cannot oonsider that she would necessarily be beyond his 
oontrol, or that the offence of kidnapping ber^ must be complete as 
Boon as she was removed from or left his house. Now, from the view 
whioh I take of the evidenoe in this case, it is unnecessary for me to 
decide whether or not the kidnapping was completed before Musammat 
Chunia with the girl joined the appellant in the neighbouring village, aB 
on another view of the faots I am of opinion that the conviobion of Tika 
should be upheld under section 107 of the Code. A person abets the 
doing of a thing who “ engages with o ne or more other pers on or persons 
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in any oonspiraoy for the doing of that/' The evidence in this case to 
my mind leads to the irresistible conclusion that the appellant and 
Musammat Chunia had conspired to kidnap the girl: it was part of an 
arrangement between these persons that Musammat Chunia should pro¬ 
ceed to the house of the mother of the girl while the appellant awaited 
her return with the girl at the neighbouring village of Chattari. ^ The 
presence of the appellant would possibly have aroused the suspicion of 
the mother, and hence it may have been that he kept away. Musammat 
Chunia accordingly alone went to the house of the mother of the girl 
and made false representations to her, which induoed her to allow the 
girl to aocompany her, telling the mother that she was the family 
priestess of the husband of the girl, that the husband was seriously ill, 
and that she had been sent to fetoh the girl to her husband’s house. It 
was thus she induced the mother to allow her to take away the girl. 
Having accomplished so much of her object, she took the girl to the 
neighbouring village, where the appellant Tika was awaiting their 
arrival, and immediately the two together took the girl away from that 
village and from place to place, keeping her at one of these places 
at the house of one of Tika’s relatives and making various attempts to 
dispose of her in marriage against her consent. It is manifest from 
the evidenoe that there was a preoonoert between the appellant and 
Musammat Chunia that the latter was to kidnap the girl, and that as 
the result of the concert the kidnapping of the girl book place. The 
appellant is therefore guilty if not of the [202] offence of kidnapping, 
at least of the offence of abetting the kidnapping, and as the kidnapping 
was made with intent to compel the girl to marry against her will, the 
appellant has been rightly convicted of abetment of an offence punisha¬ 
ble under section 366. Accordingly I dismiss his appeal. 

I desire to mention that this appeal was laid before my brother 
Banerji, and that he had prepared a judgmenb, but was unfortunately 
unable to deliver it owing to indisposition. The appeal therefore came 
for disposal before me as Vacation Judge. I have arrived at the same 
conclusion as did my learned brother as bo the propriety of the oonvio- 
tion of the appellant under section 107 of the Code, and I have in my 
judgmenb adopted with bub slight modification and additions the lan¬ 
guage of the judgment prepared by him. 


26 A. 202 (=1903 A. W. N. 237.) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Knox and Mr. Justice Aikman . 

Emperor v. Raja Ram and another.* 

[3rd November, 1903 ] 

Criminal procedure Code, section 514 —Security to keep the peace—Forfeiture of recog 0 
nizance—Criminal Procedure Code , section 107; Schedule V y No. 10. 

Held that the mere fact that no immediate action under section 514 of the 
Code of Criminal Procedure is taken against a person under reoognizances to 
keep the peace, or against his surety, on the conviction of the former of an off¬ 
ence involving a breach of the peaoe is no bar to the taking of such proceedings 
at a subsequent time, as, for example, after the time for appealing has expired, 

* Criminal Reference No. 451 of 1903. 
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CDiss. 14 Or. L. J. 67=18 I. 0. 403=89 P. L R. 1913 ] 


y ,°^. fe u he Ufch of July 1901 ’ was called upon to execute a 

bona with one surety to keep the peace for a period of one year. On 

the following day he executed the bond in the form given in Schedule V 

No. 10, of the Code of Criminal Procedure. Before the year expired! 

namely, on the 5th of June 1902, Raja Ram was conviofced of an offence 

under seotion 353 of the Indian Penal Code, and sentenced to pay a 

uB8 of Rs. 61. Raja Ram appealed, and the conviction and 

Bentenoe were affirmed on the 5th of July 1902. On the 20th [203] 

of August 1902, proceedings were instituted under seotion 514 of 

the Code of Criminal Procedure. On the 18th of November 1902, an 

order was passed by a Magistrate of the first class declaring the bonds 

given by Raja Ram and his surety, Basdeo, to be forfeited, and calling 

upon the former to pay Rs. 200, and the latter Re. 100. On the 5th of 

May 1903, this order was upheld in appeal by the District Magistrate. 

The Sessions Judge of Mirzapur reported the proceedings for the orders 

of the High Court under seotion 438 of the Code of Criminal Procedure, 

^being of opinion that proceedings under seotion 514 of the Code oould 

not be taken otherwise than immediately following upon the oonviction 

of the person from whom security was taken. 


The Assistant Government Advocate (Mr. W. K . Porter) for the 
Grown. 


Knox and AlKMAN, JJ.—The Sessions Judge of Mirzapur has called 
the attention of this Court to an order of the District Magistrate of 
Mirzapur, dated the 5th of May 1903, confirming on appeal an order pas¬ 
sed by a Magistrate of the first olass under the provisions of seotion 514 
of the Code of Criminal Procedure, and dated the 18th of November 19 J2. 
By that order a bond taken under seotion 107 of the Code of Criminal 
Procedure from one Raja Ram and a security taken from Basdeo as his 
Burety were deolared forfeited, and Raja Ram was called npon to pay the 
penalty of Rs. 200 entered in the bond and Basdeo the mitigated penalty 
of Rs. 100. On looking into the record we find that on the 11th of July 
1901, Raja Ram was called upon to execute a bond with a security to 
keep the peace for the spaoe of one year. On the following day he exe- 
onted the bond in the form given in Sohedule V, No. 10, of the Code of 
Criminal Procedure. Before the year expired, namely, on the 5th of 
June 1902, Raja Ram was convicted of an offenoe under seotion 363 of 
the Indian Penal Code and sentenced to pay a fine of Rs. 51. Raja Ram 
appealed, and the conviction and sentence were affirmed on the 5bh of 
July 1902. On the 20th of August 1902, proceedings were instituted 
under section 514 of the Code of Criminal Procedure, with the 
result stated above. The learned Sessions Judge having had his 
[204] attention called to the ruling In re Ram Ckunder Lalla (1) con¬ 
sidered it expedient to refer these proceedings to this Court. In addition 
to the case which has been oited by the learned Sessions Judge, there is 
another similar case to be found, In re Parbutti Churn Bose( 2). In both 
these oases it was laid down that when the Magistrate deoiding a case of 
an offence attended with violenoe is cognizant; of the fact that the 
person convicted is under a recognizance to keep the peace, and does not 

(1) (1877) 10. L. R. 184. (2) (1878) 3 C. lu R. 406. 
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1903 proceed at once to take steps to forfeit the reoognizance, he cannot do so 
Nov. 3. subsequently. With all deference to the learned JudgeB who deoided 

- these cases, we Bad ourselves unable to follow them. We find nothing 

Orimi£al L * n language either of the Code of Criminal Procedure of 1872 or in 

_ the wording of the present Code which lays down any suoh limitation. 

26 A. 202= A Magistrate who passes an appealable sentence on a conviction for a 
1903 A. W. breaoh of the peace may very well wait until the period of the appeal 
N. 237. has expired, or, if an appeal is filed, till it is deoided, before he pro¬ 
ceeds to take action under section 514. Our attention has not been called 
in this case to any paper on the record which shows that the Magistrate 
who deoided the case on the 5th of June 1902 knew of the recognizance 
to keep the peace which had been entered into by Raja Ram in compli¬ 
ance with an order of his predecessor. Cases may also ooour in whioh a 
breaoh of the peace has been committed and the parties aoting privately 
may compound the offence ; this would not prevent the District Magis¬ 
trate or a Magistrate of the first class, if he considered it expedient in 
the interests of public security, from taking steps under section 514 of 
the Code of Criminal Procedure. We see no oause for interfering and 
direct the record to be returned. 



26 A. 203 (=1903 A. W. N. 234.) 

[205] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


Katie Ram ( Plaintiff) v. Babu Lal {Defendant) * 

[3rd November, 1903.] 

Civil Procedure Code, section 525— Award—Order rejecting application to file award 
made out of C ourt—Appeal. 

Held that no appeal will lie from an order refusing to file an award made 
between the parties without the intervention of a Court. Bhola v. Oobind 
Dayal (1) followed. Ohulam Khan v. Muhammad Hassan (2) distinguished. 

[Diss. 10 0. W. N. 601=2 0. L. J. 158 ; 100 P. R. 1907 : Disappr. 88 P. W. R. 1907: 
Fol. 28 All. 21=2 A. L. J. 450=1905 A. W. N. 165 ; 32 All. 484.: Ref. 33 Cal. 
757=8 C. L. J. 450=10 0. W. N. 609; 9 O. C. 205 ; 11 O. C. 116 : Not. Fol. 7 
0. L. J. 486.] 


THIS was an appeal arising out of an application under section 525 
of tbe Code of Civil Procedure. The applicant came into Court alleging 
that there having been a dispute between himself and Babu Lal concern¬ 
ing the partition of moveable and immoveable property tbe parties had, 
by a registered agreement, dated the 16bh of May 1901, appointed Pan¬ 
dit Avadh Kumar as arbitrator. The arbitrator had made an award on 
the 3rd of July 1901, which had been signed and delivered to the appli- 
cant; and he therefore prayed that the award might be filed and a de¬ 
cree passed thereon. To this application various objections, which need 
not be detailed, were taken by the opposite party. The Court (Subordi¬ 
nate Judge of Ghazipur) on a finding that the arbitrator had committed 
acts amounting to misoonduot, disallowed the application and refused to 
file the award. Against this order the applicant appealed to the High 
Court. 


VJL 


xvai AuanL nam, suborainara 


• First Appeal, No. 276 of 1901, from a deoree 
Judge of Ghazipur. dated the 18th September 190L 

( 1 ) (1884) I. L. R. 6 All. 186. ( 2 ) (1901) L L. R. 29 Cal. 167. 
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The Hon’ble Mr. Coni an, Mr. Abdul Majid and Mr. J. Simeon for 
the appellant. 

Mr. Ishaq Khan and Pandit Sundar Lal for the respondent:'. 

Blair and BaNKRJI, JJ.—This is an appeal trom an order of the 
Court below refusing to file an award, whioh, until such application was 
made, had been an affair between the parties alone without the inter¬ 
vention of any Court. On behalf of the respondent a preliminary ob¬ 
jection is raised that from such refusal no appeal lies. In that contention 
he is supported by a decision of the Full Benoh of this Court in Bhola v. 
Oobind Dayal ( 1). That case does dearly and definitely decide this 
[206] very point. On the other hand our attention has been called to 
a dictum of their Lordships of the Privy Counoil in Qhulam Khan v. 
Muhammad Hassan (2). In that oase the point for deoision by their 
Lordships was a totally different one from that whioh is at issue in this 
case. Their Lordships entered into a discussion upon the various pro¬ 
visions of the Code of Civil Procedure by which arbitrators aud awards 
were dealt with. The oase before them was not one upon the same basis 
as the present one, in whioh the parties had proceeded without the inter¬ 
vention of a Court until an application was made to file the award. The 
question, therefore, was not before them for deoision. Their Lordships, 
however, referring to applications for the filing of an agreement to refer, 
or for the filing of an award, observed as follows :—** In cases falling 
under Heads II and III proceedings described as a suit and registered as 
such must be taken in order to bring the matter—the agreement to refer, 
or the award, as the oase may be—under the oognizanoe of the Court. 
That is or may be a litigious proceeding. Cause may be shown against 
the application ; and it would seem that the order made thereon is a 
deoree within the meaning of that expression as defined in the Civil Pro¬ 
cedure Code.” Relying upon these observations Mr. Abdul Majid for 
the appellant contends that an order refusing to file an award is a decree 
and is therefore appealable. In our opinion the remarks of their Lord¬ 
ships are capable of an interpretation entirely different from that whioh is 
put on them by Mr. Abdul Majid. It seems to us that what their 
Lordships said was intended to apply to oases where an order has been 
made direotiDg an award to be filed and not to oases where suoh appli¬ 
cation is rejected. Under these circumstances we give effect to the 
preliminary objection and hold that no appeal lies in this oase. Tbe 
appeal is dismissed with costs. 

Appeal dismissed . 


26 A. 207 (=1903 A. W. H. 233.) 

[207] REVISIONAL CIVIL, 

Before Mr. Justice Aikman. 

Bombay, Baroda and Central India Railway Company 

(Defendant) v. SaUTI Lal (Plaintiff),* 

[7th November, 1903.] 

Ad No. IX of 1890 (Indian Railways Act |, sections 77 and 80 —Suit against Railway 
Company—Notice of claim—Notice lo be given to the Company which it is in¬ 
tended to sue • 

* Civil Revision No. 17 of 1903. 
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Under seotion 80 of the Indian Railways Act, 1890, when goods are booked 
through over the lines of two or more railway administrations and are lost or 
damaged in transit, it is at the option of the person damnified to sue either the 
railway administration to which the goods were delivered by the consignor or 
the railway administration on whose line the loss occurred. But under 
section 77 of the Act. it is a condition precedent t,o the bringing of such a suit 
that notice of the plaintiff's claim must be given within six months from the 
date of the delivery of the goods for carriage to the railway administration 
which the plaintiff seeks to render liable In default of such notice the 
plaintiff will not be entiiled to a decree against the defendant oompany. 


[Ref. 28 All. 552=1906 A. W. N. 101 = 3 A. L. J. 329.] 


The facts of this case are as follows:— 


On the 19th of February 1900, the plaintiff’s agent delivered to the 
railway officials at the Lalkua station on the Rohilkhand and Kumaun 
Railway a consignment of timber soaDtlings for conveyance to the plain¬ 
tiff at Agra. In the forwarding note the plaintiff’s agent entered the 
number of scantlings as 448. For this number the Railway Company 
gave a reoeipt and this number of scantlings was actually delivered to the 
plaintiff at Agra. The plaintiff apparently took delivery without mak¬ 
ing any objection at the time. Subsequently, however, it was discover¬ 
ed that 509 soantlings had in fact been loaded up by the plaintiff’s 
agent at Lalkua. In order to reach Agra, the timber had to pass over 
the lines of four different Railway Companies, namely, the Rohilkhand 
and KumauD as far as Bareilly, the Oudh and Rohilkhand between 
Bareilly and Aligarh, the East Indian Railway between Aligarh and 
Hathras Junction, and the Bombay, Baroda and Central India Railway 
between Hathras Junction and Agra. When the consignment had to be 
transhipped at Bareilly from the Rohilkhand and Kumaun to the 
Oudh and Rohilkhand Railway, the Bareilly goods clerk loaded 
up the number of scantlings entered in the forwarding note, 
viz. 448. He entered into communication with the Lalkua [208] 
Station Master with regard to the 61 extra scantlings, ascertain¬ 
ing that these had formed part of the consignment delivered by the 
plaintiff's agent for conveyance to Agra. The 61 soantlings were subse¬ 
quently sent on to Agra, but without any intimation to the Railway 
officials there as to the consignee for whom they were intended. It was 
ultimately discovered that they were intended for the plaintiff, and he 
was asked to take delivery thereof, but he refused to do so, on the 
ground that the 61 scantlings offered to him were other than those which 
his agent had delivered at Lalkua for conveyance to Agra. The plaintiff 
lodged a olaim with the Rohilkhand and Kumaun Railway Company for 
the value of the 61 soantlings. Considerable correspondence ensued, 
and ultimately the plaintiff, on the 8th of July 1902, instituted a suit 
against the Bombay, Baroda and Central India Railway Company. 
Afterwards the Rohilkhand and Kumaun Railway Company was im¬ 
pleaded as a defendant, but the olaim was dismissed as against them, 

and a deoree was passed against the Bombay, Baroda and Central India 
Railway Company. 


Against this deoree the defendant Company applied in revision fci 

t ; he ^o h .° UrbunderBe0fci0n 25of fche Provincial Small Cause Court 
Act, 1887. 

Pandit Sunday Lai for the applicant. 

Babu Jogindro Nath Chaudhri for fche opposite party. 

• i o IK n n N ‘ J ~ Tbls is , an application under section 25 of the Provin 
oial Small Cause Courts Aot, No. IX of 1887, for the revision of a deorei 
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tl io k J u Ud ?V f i. tbe C ° Urt ° f Sma11 Cau9eB ftt A f? ra ' W appears that on ipn , 
the 19th of February 1900. the plaiutitfs agent delivered to the railway N ov 7 

Ottioials at Lalkua Btabion on the Rohilkband and Kumaun Railway a — 

consignment of timber soantlings for conveyance to the plaintiff at Agra. r evisional 

In the forwarding note, the plaintiff ’s agent, whether from carelessness ^ivil. 

or with the view of defrauding the Railway Company in the matter of 28 A. 207 = 

freight, entered the number of Boantlings as 448. For this number the 1903 A. W. 
Railway Company gave a receipt, and it is found that the actual number 
entered in the Railway receipt was delivered to the plaintiff at Agra. The 

F laintiff seems to have taken delivery without making any objection at 
209] the time. It is now alleged, and found, that 509 soantlings, i.e. t 
61 soantlings in exoess of the number entered in the consignment note, 
which was certified by the plaintiffs agent to be correct, were loaded up 
by that agent at Lalkua. The timber in order to get to Agra had to pasB 
over the lines of four different railway administrations, i.e. % the Rohil- 
khand and Kumaun aB far as Bareilly, the Oudh and Rohilkhand Railway 
between Bareilly and Aligarh, the East Indian Railway between Aligarh 
and Hathras Junction, and the Bombay, Baroda and Central India Rail¬ 
way between Hathras Junction and Agra. When the consignment had 
to be transferred at Bareilly from the Rohilkhand and Kumaun Railway 
to the Oudh and Rohilkhand Railway, the Bareilly goods clerk loaded 
up the number of soantlings entered in the forwarding note, i.e. t 448. He 
entered into communication with the Lalkua Station Master in regard to 
the 61 extra scantlings, and ascertained that these had formed part of 
the consignment delivered by the plaintiff’s agent for conveyance to 
Agra. The 61 soantlings were subsequently sent on bo Agra, but without 
any intimation to the railway officials there as to the consignee for whom 
they were intended. It was ultimately ascertained that they were in¬ 
tended for the plaintiff, and he was asked to take delivery thereof, but he 
refused to do so, on the ground that the 61 soantlings which were offer¬ 
ed to him were other than those whioh his agent had delivered at Lalkua 
for conveyance to Agra. It appears that the plaintiff lodged a olaim 
with the Rohilkhand and Kumaun Railway for the value of the 61 scant¬ 
lings. Considerable correspondence ensued, and ultimately on the 8bh 
July 1902 the plaintiff instituted the Buit out of which this application 
arises against the Bombay, Baroda and Central India Railway Company. 
Subsequently the Rohilkhand and Kumaun Railway Company was im¬ 
pleaded as a defendant, but the claim as against them was dismissed, 
and a decree was pronounoed against the Bombay, Baroda and Central 
India Railway Company. 

In the application for revision there are three grounds taken, but 
only one has been argued before me, i.e., that under the provisions of 
seotion 77 of the Indian Railways Act of 1890 [210] the plaintiff was 
not entitled to compensation for the loss of the timber, because he had not 
within six months from the date of the delivery of the goods for carriage 
by railway preferred a olaim in writing for compensation to the defen¬ 
dant Railway Company. In order to enable me to deal with this plea 1 
had to refer an issue to ohe lower Court. It appears from the finding re¬ 
turned that the plaintiff did not prefer any olaim against the defendant 
Company until the 18th of January 1901. That was long beyond the 
period mentioned in seotion 77. The learned advocate for the plaintiff 
argues that the Limit for a olaim for compensation referred to in section 77 
refers only to a olaim against the Railway administration to which the 
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goods are delivered to be carried. Under section 80 of the Railways Aob, 
when goods are booked through over the railways of two or more railway 
administrations, it is at the option of the plaintiff to sue either the 
railway administration to which the goods were delivered by the consig¬ 
nor or the railway administration on whose line the loss occurred. In my 
opinion the meaning of seotion 77 is that notioe of the claim must be 
given within the period therein fixed to the railway administration which 
the plaintiff seeks to render liable. If this view be correct, as I think it 
is, it follows that the plaintiff waB not entitled to the decree which he 
has obtained against the Bombay, Baroda and Central India Railway 
Company. I am therefore of opinion that the application must be 
allowed. I have less hesitation in coming to this conclusion having 
regard to the conduot of the plaintiff’s agent in greatly understating the 
number of scantlings delivered by him. It was this understatement 
which was the cause of all the trouble which ensued. 

For the reasons set forth above I think the plaintiff’s suit ought to 
have been dismissed as against the Bombay, Baroda and Central India 
Railway Company. I set aside the decree of the Court below so far as it 
affects that Company and dismiss the plaintiff’s suit as against that 
Company with coBts here and in the Court below. 


26 A. 211 (=190$ A. W. N. 1=1 Cr. L. J. 43.) 

[211J REVISIONAL CRIMINAL. 

Before Mr, Justice Knox and Mr . Justice Aikman. 

Emperor v. George Booth,* 

[12th November, 1903.] 

Criminal Procedure Code, sections 274, 451 (6)— Notification No. - ?— - 0 f 1884 

1 V jf - * 545 4-10 

— Trial held by a Jury consisting of a larger number than that prescribed by lata 
— Illegality . 

Where the Looal Government had by notification under seotion 274 of the 
Code of Criminal Procedure directed that in trials by jury before a Court of 
Session the jury should consist of five, it was held that a trial before a Distriot 
Magistrate under section 451 of the Code with a jury consisting of seven 
persons was held before a tribunal not properly constituted and must be set 
aside. 

This was a reference submitted under seotion 307 of the Code of 
Criminal Procedure by the Distriot Magistrate of Cawnpore. The oafle 
was submitted because the District Magistrate disagreed with a verdict 
of acquittal arrived at by a majority of the jury ; but when the case came 
on for hearing before the High Court, exception was taken by the learned 
counsel who appeared in support of the acquittal to the legality of the 
trial on the ground that the jury by which his client was tried consisted 
of seven persons, when, according to the notification of the Looal 
Government then in force, it should have been composed of five members 
only. It appeared that the Distriot Magistrate had, in appointing the 
jury, acted under an order of Government made in 1873, which direoted 
that the jury should consist of seven persons ; bub that order had been 
cancelled by a subseque nt notification published in 1884 reducing the 

* Criminal Reference No. 464 of 1903. 
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number bo five. It was therefore contended that the verdiot of a jnry of 
■even was a nullity and must be so declared. 

Mr. A. Harrison for George Booth. 


The Assistant Government Advooate (Mr. W. K . Porter) in support of 
the referenoe. 

A", 1 ^ 1KMAN * ^—This case has been submitted to us by 
the DiBtnot Magistrate of Cawnpore on the ground that the verdict 
Of the so oalled jury with the aid of which the oaBe was tried was 
a most per verse one, and stating his opinion that the aooused George 
Booth is guilty of an offence under seotion 304 A [212] of the Indian 
Penal Code. The prisoner has been very ably represented in this 
Court by counsel; and on his behalf it has been urged that the 
so-oalled trial is not a trial at law. It appears that the Magistrate, 
aoting apparently on an old order of the Local Government, whioh 


was cancelled in 1884 by Notification No. —empanelled a jury 

of seven, whereas by fche order we have jaafc cited, which order has the 
force of law, the trial ought to have been held before the Magistrate and 
a jury consisting of five persons. After hearing the learned Assistant 
Government Advooate we find ourselves compelled to sustain the conten¬ 
tion and to hold that the so oalled trial is a nullity as not having been 
held by a properly constituted tribunal. The oase cannot be held to be 
one of mere irregularity. The trial was held by a Court which had no 
jurisdiction to try it. 


Into the merits of the case we do not propose to enter in view of 
the order we are about to pass. There has been no trial as provided by 
law, and wa are of opinion that the oase is one whioh should be tried. 
At the same time, without pronouncing on the merits of the case one 
way or the other, we would observe that should the oase result in a oon- 
yiotion, the District Magistrate would do well to consider whether tak¬ 
ing into consideration the facts as put at their highest by the prosecu¬ 
tion, and the expense and detention which the prisoner has already 
undergone, anything more than a nominal sentence is called for in the 
interest of justioe. We set aside the trial, leaving it bo the distriot 
authorities to bake Buoh further action as they may deem fib. 


26 A. 212. 

APPELLATE CIVIL. 

Before Mr. Justice Aikman. 

Lekhraj ( Plaintiff ) v. Gurdat and another (Defendants)* 

[19th November, 1903.] 

Pre-emption— Wajtb-ul-arz -Pre-emption rights of manager of a Hindu temple. 

Held that the manager of a Hindu temple, who as such manager holds 
zamindari property on behalf of the temple, has the same rights of [213] 
pre-emption (or pre-mortgage) under the village wajib-ul-arz as any other 
zamindar in the village may possess. 

* Second Appeal, No. 107 of 1902, from a deoree of C. D. Steel, Esq., District 
Judge of Shahjahanpur, dated the 18th of November 1901, reversing a deoree of 
Muhammad Musharraf All Khan, Munsif of Shahjahanpur, dated the 22nd of May 
1901. 
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The facts of this cage are as follows :— 

The plaintiff was the manager of a temple known as the temple of 
Sri Parmanand Behariji, and as suoh manager was in possession of certain 
landed property in Mauza Rampur Khadir Mahal Dauda and Sailab. 
Jagat N*Tain and Dharam Narain also owned a share in the same village, 
and on the 19th of January 1898 they made a usufructuary mortgage of 
a portion thereof to one Gurdat. A suit for pre-emption was then pre¬ 
ferred in the name of the temple, but it was dismissed, and subsequently, 
on the 27th of September 1900, the present suit was Sled by Lekhraj as 
manager of the temple claiming a right under the terms of the wajib-ul- 
arz to stand in the position of the mortgagee. The Court of first instance 
(Munsif of Bisauli) decreed the plaintiff’s suit *, but on appeal by the 
defendant mortgagee the lower appellate Court (District Judge of Shah- 
jahanpur) reversed the decree of the Munsif and dismissed the suit, 
holding that the plaintiff as the manager of a religious endowment oould 
have no right of pre-emption. The plaintiff thereupon appealed to the 
High Court. 

Munshi Oobind Prasad for the appellant. 

Babu Jogindro Nath Ghaudhri , Pandit Sundar Lai , and Dr. Satish 
Chandra Banerji for the respondents. 

AlKMAN, J.—This appeal arises out of a suit brought by the appel¬ 
lant, Lekhraj, as trustee of a Hindu temple to establish on behalf of the 
temple a right of pre-emption, or rather of pre-emptive mortgage. The 
suit was decreed by the Court of first instance, but on appeal by the 
vendee the learned District Judge reversed the Munsif’s deoree and dis¬ 
missed the suit with costs. The plaintiff comes here in second appeal. 
An interesting point arises in the case. It appears that one Balmakund 
owned property in patti Gulab Kunwar, in which the property the subject 
of the suit is situate. That property he conveyed by a deed of endowment 
to a Hindu temple known as the temple of Sri Parmanand Behariji. That 
temple is now through its manager and trustee in possession of the 
endowed property, for which it pays revenue in the same way as an 
ordinary zamindar. The [214] plea was raised by the defendants as 
to whether any right of pre-emption could in such a case be asserted 
on behalf of the temple. The Courts below have written very good 
judgments, but have come to opposite oonolusions on the question 
indicated above. After hearing the case argued and considering the 
reasonings of the Courts below, I oome to the conclusion that the 
decision of the first Court on the point is right and must be sustained. 
On page 192 of W. H. Macnaghten’s Principles and Precedents 
of Muhammadan Law, Edition of 1890, we find a case stated 
among the precedents for pre-emption which fully bears out the rights 
of the superintendent of a Hindu temple which owns property bor¬ 
dering on land about to be sold to assert a right of pre-emption. This 
is a work of considerable authority, and, as the title page shows, the 
precedents are taken from legal opinions delivered in the several Courts 
of Justice subordinate to the presidency of Fort William. On the other 
hand, we find at page 478 of Baillie’s Digest of Muhammadan (Hanifeea) 
Law a passage to the effeot that if a mansion by the side of endowed 
property has been sold, neither the person who made the endowment nor 
the superintendent of the endowed property would have any right of pre¬ 
emption. That may be the law as to Muhammadan endowments, but 
the precedent oited, which is also from a work on Muhammadan Law, 
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has a direct bearing on the present case, as it deals with the case of an i903 
endowed Hindu temple, and is dearly in favour of the view contended Nov. io. 

for by the appellant. I must say that I can see no reason why a suit - 

like the present should not lie. The preBenoe of an undesirable neigh- APPBLLATB 
hour might seriously affeot the value of the endowed property! and in my 
judgment the trustee of the endowment ought to have a right like any 26 A. 212. 
other zamindar to claim to take the plaoe of the stranger. 

The learned vakil who has appeared for the respondent vendee 
endeavours to support the decree of the Court below by contending that, 
even assuming that such a suit is maintainable, the plaintiff has no pre¬ 
ferential right as against him. As stated above, the temple property is 
situated in the same patti as that in which the property sold lies. The 
vendee, though a co-sharer in the village, owns no property in that 
[218] patti. According to the terms of the wajib-ul-arz whioh governs 
the rights of the parties, when a sale or mortgage takes place the first 
right to claim to take over the sale or mortgage rests with the near 
co-sharers ( shurkae qarib). If they refuse, the right to buy or take the 
mortgage comes to other oo-sharers of the village who are near in the 
property (digar shurkae diha jo qarabat qarib haqiat men rakhte hdn). 

If no one out of these two categories chooses to buy or take the mort¬ 
gage, then the property may be sold or mortgaged to any outsider. The 
learned Judge has interpreted shurkae qarib as referring, not to con¬ 
sanguinity but to vioinage. No doubt in some documents such words 
do bear that meaning, just as in others they refer to relationship. In 
the present caBe I have no doubt they refer to relationship, as, if they 
did not, the second category would be meaningless. In my opinion the 
plaintiff in this case comes within the second category and the defendant 
vendee does not. The result is that I allow the appeal with costs, and, 

Betting aside the deoree of the lower appellate Court with oosts, I 
restore that of the Court of first instanoe. 

Appeal decreed. 


26 A. 218 (=1903 A. W. N. 236). 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice , and Mr. Justice Burkitt. 

Bam Adhar ( Plaintiff) v. Ram Shankar and another. 

( Defendents .)* 

[23rd November, 1903.] 

Act No. 1 of 1877 {Specific Relief Act), section 42— Suit to set aside an auction sale— 
Plaint not asking for possession—Defendant subsequently put into possession of 
property sold. 

A plaintiff instituted a suit to set aside an auction sale. The plaintiff, not 
having at the time of filing the suit been dispossessed of the property sold, 
claimed only the setting aside of the auction sale and costs, and paid a proper 
court fee on the suit so framed. About a month after the institution of the 
suit the auction purchaser was put into possession of the property which he 
had purchased. When the suit oame on for hearing the plaintiff was directed 
to amend his plaint by adding a claim for possession of the property, and to 
pay the proper court fee upon a suit for possession, and on his declining to do 
so his suit was dismissed with costs. On appeal by the plaintiff it was held 
that the suit when instituted being in every respeot regular and properly 

* First Appeal, No. 6 of 1902, from a deoree of Munshi 8heo Sahai, Subordinate 
Judge of Cawnpore, dated the 16th of Ootober 1901. 
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stamped no aotion on the part of the defendants subsequent to the institution 
of the suit could aSect or prejudice the right of the plaintiff, and the suit was 
remanded under [216] section 562 of the Code of Civil Procedure to the lower 
Court for determination aooording to law. Surjan Singh v. Baldeo Prasad (1) 
followed. 

The euifc out of which this appeal arose was one to set aside an 
auotion sale held in execution of a decree. The suit was instituted on 
the 3rd of June 1901, and the plaintiff, not having on that date been 
dispossessed of the property sold, did not olaim possession, but only 
cancellation of the sale. The proper court fee was paid. On the 1st of 
July 1901, the auotion purchaser was put into possession of the property 
purchased by him. When the suit came on for hearing, the Court 
(Subordinate Judge of Cawnpore), finding the auotion purchaser to ba in 
possession of the property sold, directed the plaintiff to amend his plaint 
by adding a claim for possession of the property and to pay the proper 
court fee upon a suit for possession. The plaintiff declined to amend 
the plaint, and in consequenoe his suit was dismissed. Against this 
decree the plaintiff appealed to the High Court. 

Babu Satya Chandra Mukerji for the appellant. 

Pandit Sunder Lai and Pandit Moti Lai Nehru (for whom Pandit 
Baldeo Bam) for the respondents. 

Stanley, C. J.—The suit out of whioh this appeal has arisen was 
brought by the plaintiff appellant, Bam Adhar, to set aside an auotion 
sale. It was instituted on the 3rd of June 1901. The proper oourt fee 
in respect of such a suit was paid. On the 1st of July 1901, that is almost 
a month after the institution of the suit, the auction purchaser was put 
into possession of the property which he had purchased. When the 
suit oame before 'the learned Subordinate Judge, he, finding the defen¬ 
dants to be in possession of the property, direoted the plaintiff to amend 
his plaint by adding a claim for possession of the property and to pay the 
proper court fee upon a suit for such possession. The plaintiff declined 
to amend his plaint, and in consequence of this his suit was dismissed 
with costs. The aotion of the learned Subordinate Judge was, in my 
opinion, wholly unjustified. The suit, when it was instituted, was in 
every respect regular and properly stamped, and no aotion on the part of 
the [217] defendants subsequent to the institution of the suit could affeot 
or prejudice the right of the plaintiff, who in his plaint asked for no 
relief beyond the relief to whioh he was entitled. This question oame 
before a Benoh of this Court of whioh my brother Burkitt was a member, 
namely in the case of Surjan Singh v. Baldeo Prasad (1). In that oase 
the plaintiff had instituted a suit for a declaration as to his title, and 
two days afterwards the defendants were put into possession of the pro¬ 
perty in dispute under a aeoree. The Subordinate Judge called upon 
the plaintiff to amend his plaint so as to inolude in it a prayer for posses¬ 
sion. The plaintiff refused to do so, and in consequence the suit was 
dismissed. In that oase it was held that the District Judge was entirely 
in error and that the position of the plaintiffs oould not be affected by 
any aotion taken by the defendants after the suit had been filed, and 
therefore there neither was nor oould have been any omission within the 
meaning of section 42 of the Speoifio Belief Act, the plaintiffs being as a 
matter of fact in possession at the date of the institution of the suit. 


(1) Weekly Notes, 19D0, p. 172. 
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In this deoision I entirely oonoar. We are told that it was brought to 
the notloe of the learned Subordinate Judge when hearing the Buib, and I 
fail to understand how he oame to disregard it, for the facts are simple 
and the law is expressly laid down in the judgment. It is on all fours 
with the present ease and oannob be distinguished. The learned vakil 
for the respondents, admitting that the deoision to whioh we have 
referred is against him, relies upon the provisions of section 561 as 
enabling him to Batisfy us that the plaintiff has no cause of action, 
basing this upon the statements contained in the plaint. It is not open 
to the respondents to rely upon the provisions of this seotion. It ena* 
bles a respondent who has failed to appeal against any portion of 
a deoree upon the hearing to support the deoree on any of the grounds 
deoided against him in the Court below. Here nothing was decided 
against the respondents in the Court below and the section obviously has 
no application. I would set aside the judgment of the lower Court and 
remand the oase to that Court under the provisions of section 562 of the 
Code of Civil Procedure, [218] with directions to readmit the suit under 
its original number in the register of pending oases and prooeed to deter¬ 
mine it according to law. The respondents must pay the ooBfcs of this 
appeal. 

BURKITT, J. — I fully oonour in the judgment whioh has just been 
delivered by the learned Chief Justice and see no reason whatever for 
resiling from the opinion whioh, in concurrence with Mr. Justioe Hend¬ 
erson, I expressed in the oase of Surf an Stngh v. haldeo Prasad (1). 

Appeal decreed and cause remanded . 


26 A.-218 (=1903 A. W. N. 240). 

appellate civil. 

Before Mr. Justice Knox and Mr. I Justice Aikman. 


Baij Nath and another ( Plaintiffs) v. Chhowaro and others 

(Defendants) .* 

[30bh November, 1903.] 

Civil Procedure Code , section 53— Plaint—Misjoinder of causes of action—Misjoinder 
discovered after framing of issues—Amendment of platnt. 

Ona Baii Nath sued as adopted son of Hira Lai. deceased, to recovet the ea- 
tate left by Hica Lai. With him was joined as plaintifi a daughter of Hira Lai, 
who prayed that if the adoption were not proved she might recover the estate 
for herself and her two sisters. Objection was taken that the suit was bad for 
miaioinder, but notwithstanding this, issues were framed. Subsequently the 
Court ordered the plaintiffs to amend tha plaint, having eleoted whioh of them 
should oontinue-the suit. Held that whilst there was undoubtedly a misjoinder 
of parties and causes of action, the order passed by the Court was eironeous, 
inasmuch as after the framing of issues the plaint oould only be amended by 

the Court itself. 


[Cited: 6 A* L. J. 926.] 

In the suit out of whioh this appeal arose the plaint was filed by two 
nlaintiffs jointly. The olaim as laid was for the reoovery of the estate 
of one Hira Lai. Of the two plaintiffs, one, B aij Nath , alleged that 


•-First Appeal, No. 141 of 1 ( J02, from an order of A. Rahman, Esq., Subordinate 
r n dge of MeeriCdoted the 17th of November 1901 

* (1) Weekly Notes, 1900, ip. 112. 
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XT 1908 ™ WaB fche adopfced S0n of Lai and olaimed the estate for himself 

Nov^o. The other Musammafc Biehan Devi, a daughter of Hira Lai, prayed 

Appellate Ju lf „ a “ opta< ? n were not proved, she might recover the estate 
Oivil. or herself and two sisters who were made defendants as the daughters 

“V 0 “ l lra Lai. Objection was taken from the very first to the frame 
ion» a 1 vtT of .. the as ^oing bad for misjoinder of plaintiffs and causes of 

N 240 ^ ^ Ib8U l 00 , we " e framed on fche 23rd ^ September [219] 1902. 

On the 17th of November 1902 the Court sustained this objec¬ 
tion and passed an order giving the plaintiffs three weeks’ time within 
which to elect which of them should proceed with the suit and to amend 
the plaint accordingly. The text of the order is set forth in the judg¬ 
ment of the Court. The plaintiffs thereupon appealed to the High Court, 
contending that the lower Court had misunderstood the ruling referred to 
by it, and that there was in law no misjoinder of causes of action. 


Messrs. C. C. Dillon and G. W. Dillon, for the appellants. 

Dr. Satish Chandra Banerji and Babu Devendra Nath Ohdedar for 
the respondents. 


KNOX and AikmaN, JJ. —This appeal arises out of an order passed 
in a suit brought by the two plaintiffs appellants. The suit as laid was 
lor the recovery of the estate of one Hira Lai. The plaintiff, Baij Nath, 
alleged that he had been adopted by Hira Lai, and claimed the estate. 
The second plaintiff, Musammat Bishan Devi, a daughter of Hira Lai, 
prayed that if the adoption were not proved she might recover the estate 
for herself and two other sisters of hers, who were made defendants as 
the daughters of the aforesaid Hira Lai. Objection was very naturally 
taken from the very first to the frame of the suit, as being bad for mis¬ 
joinder of parties and of causes of action. Issues were framed on the 23rd 
of September 1902. On the 17th of November 1902, the Court 
sustained this objection and passed the order which is assailed in 
the present appeal. The order, so far as is material, runs as 
follows I have held that the two plaintiffs have wrongly joined 
in the same suit. I therefore order that the plaintiffs eleot as to 
which of them should prooeed with the oase and whioh of them 
should withdraw. They must have the plaint amended. At the 
request of their pleader I grant them three weeks’ time to decide as to 
whioh of the plaintiffs should elect to prooeed with the case and accor¬ 
dingly to amend Che plaint. The plaint will not be returned, but should be 
amended in Court, as the amendment takes place after the first hearing.” 
The sole ground on whioh the order is attacked in the present appeal is 
that the order is based upon a misapprehension^ the rulings quoted there- 

, k ,K he ® W °S the , 8ubl60b ' bhere beiD g no misjoinder of oauses 
of action by the plaintiff in this suit. This plea must fail. It is quite clear 

from what has been stated above that the two plaintiffs had different 

oauses of aotion, and that therefore they ;could not join themselves as 

sss s,;”sf ““ Tb * ‘ pp “ i » a *■ 


At the same time we take this opportunity of dealing with the oase 
m revision and of pointing out to the Court below that the order passed 

on the 17th of November 1902 was an order whioh the Court had no 

jurisdiction to pass, inasmuch as after the settlement of issues the power 
to amend a plaint is by section 53 of the Code of Civil Procedure, with 
the Court alone. We, therefore, set aside the order passed on the 176Ja 
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of November 1902. The Court may deal with the oaso under olause (c) 
ol leotion 63> or, if moved thereto, under seotion 373, and may consider 
whether it should grant the plaintiffs permission to withdraw, or pass 
snob order as may be in aooordanoe with law. 

Appeal dismissed. 


26 A. 220 (==1003 A. W. N. 241.) 

APPELLATE CIVIL. 

Before Mr. J ustice Banerji. 

Muhammad Saddiq Ahmad (Defendant) v. Panna Lal (Plaintiff)/ 

[1st December, 1903.] 

(HvH Procedure Code , section 424— Act No. V of 1861 (Police Act), section 42 Suit 
against police officer for damages for wrongful confinement—Notice—Action of 
police officer malicious. 

Ono Panna Lal brought a suit against a Sub-Inspeotor of Polioe olaiming 
damages for wrongful confinement and other matters. It was found that the 
Sub-Inspeotor did not purport to aot in good faith in pursuance of the law, but 
that he took advantage of his position as a polioe officer to commit illegal and 
tortious aots, malioiously and without cause. Held, that under these circum¬ 
stances the defendant was not entitled to receive notice of suit either under 
seotion 42 of the Police Aot, 1861, or under section 424 of the Code of Civil Pro. 
cedure, and the plaintiff's sub was not liable to dismissal for laok of suoh 
notioe.' Shahebeadec Shahunshah Begum v. Forgusson (1) and Jogendra Nath 
Boy Bahadur v. Price 12) referred to. 

TRef 92 Cal. 1130=1 C. L. J. 542; 9 O. C. 275; 41 Mad. 792; 38 All. 540: Dist. 29 All. 

‘ 567=1907 A. W. N. 170: Kel. on. 1*3 Cr. L. J. 65=16'C.W. N. 145=13 I. C. 721.] 

The suit out of which this appeal arose was brought by the 
plaintiff against a Sub-Inspeotor of Police, the plaintiff claim¬ 

ing damages on the allegations that the Sub-Inspeotor had, on ac¬ 
count of enmity to the plaintiff on account of his having given evidence 
for the defenoe in a case in which the Sub-Inspector was interes¬ 
ted, wrongfully searohed the plaintiff’s house, and had also kept him for 
some hours in confinement at the tbana and bad publioly used abusive 
language to him. The damages were laid at Bs. 400, out of wbioh the 
Court of first instance (Munsif of Agra) gave the plaintiff Rs. 200 and 
full costs. The defendant appealed, mainly on the ground that the 
notice to whioh he was, as he contended, entitled either under sec¬ 
tion 424 of the Code of Civil Procedure or under section 42 of the Police 
Aot, 1861, had not been served, and also on the merits. The lower 
appellate Court (Small Cause Court, Judge of Agra with powers of a 
Subordinate Judge) found that the acts alleged against the defendant had 
been done by him not in the exeroise of his offioial duty but maliciously 
and for the reason assigned by the plaintiff, and that therefore the notioe 
prescribed by the Acts in question was not necessary. The Court aooor- 
dingly affirmed the decree of the Munsif and dismissed the appeal. From 
this deoree the defendant appealed to the High Court, again urging the 
plea that the requisite notice had not been given. 

• Seoond Appeal No. 493 of 1902, from a decree of Rai Bahadur Babu Baijnatb, 
Subordinate Judge of Agra, dated the 5th of Maroh 1J02, confirming a decree of Babu 
Baidya Nath Das, Officiating Munsif of Agra, dated the 15th of Ootobor 1901. 

(1) (1881) 1. L. R. 7 Cal. 499. (3) U897) I. L. R. 24 Cal. 584. 
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1908 Dr. Satish Chandra Banerji (for whom Babu Sarat Chandra Chou - 

Deo. 1. dhri) for the appellant. 
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The Hon’ble Pandit Madan Mohan Malaviya for the respondent. 

Banerji, J. —The appellant, who is a Sub-Inspector of Polioe, 
searched the house of the plaintiff, dragged him to the thana, detained 
him there and kept him in confinement for several hours. For this the 
plaintiff brought the suit, which has given rise to this appeal, to recover 
damages. The Courts below have found that in acting as he did the 
defendant was aotuated by malice. The Court of first instance deoreed a 
part of the plaintiff’s claim and awarded to him damages for mental dis¬ 
tress. The lower appellate Court has affirmed the decree. 


The first and main contention raised in this appeal on behalf 
of the appellant is that he was entitled to notioe under section 424 
of the Code of Civil Procedure and seotion 42 of the Polioe [222] 
Aot, V of 1861. Seotion 424 provides that “ no suit shall be insti¬ 
tuted against a public offioer in respeot of an act purporting to be 
done by him in his official capacity,” until the expiration of two months 
next after notice in writing has been given to him. Section 42 requires 
the giving of a month’s notice before the commencement of an aotion 
against a person for ” anything done or intended to be done under the 
provisions of the Aot.” If in this oase the defendant acted or intended 
to aot under the provisions of the Police Aot, or if in the discharge of 
his dutieB as a publio officer, he through ignorance or inadvertence did 
something which was illegal or improper, he would have been entitled 
to the notice required by the Police Act or by the Code of Civil 
Procedure. The law on the subjeot was pointed out in Shahebzadee 
Shahunshah Begam v. Fergusson (1). In the present oase it has been 
found that the defendant did not purport to aot in good faith in 
pursuance of the law, but took advantage of his position as a polioe 
offioer to commit illegal and tortious aots, maliciously and without oause. 
He was not therefore entitled to any notioe under the sections referred 
to above. The case of Jogendra Nath Boy Bahadur v. Price (2), relied 
on by the learned vakil for the appellant, is distinguishable. There the 
officer concerned did the aot complained of in his offioial oapaoity. He 
was, therefore, held entitled to notice. The main pleas in the appeal 
therefore fail. In this oase the damages awarded appear to have been 
so awarded for the malioious search of the plaintiff’s house and for 
wrongful confinement and not for verbal abuse. Besides, the imputations 
found to have been made upon the character of the plaintiff were 
imputations of an offence. The words used were consequently actionable 
per se. That being so, the plaintiff was entitled to recover damages 
without proving special damage. I accordingly dismiss the appeal with 
costs. 

Appeal dismissed . 


. -,-l— -^- 

(1) (1881) I. L. E. 7 Cal. 499. 


(S) (1897) I. L. E. 24 CM. 684. 
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2B A. 223 (=24 A. W. N. 2.) 

[223] APPELLATE CIVIL. 

Btfort Sir John Stanley, Knight, Chief Justioe, and Mr. Justioe 

Burkitt. 


1903 
deo. 4. 


appellate 

Civil. 


Bhooa Nath ( Plaintiff) v. Mohammad Sadiq (Defendant).* 

[4bh Deoember, 1903.] 

A **!ZiEL 0 l / aMS ^ r °f P ro P*rtV Act), notion 99 -Civil Procedure Code, 
section 43 '-bale of mortgaged property in execution of money decree held by mort¬ 
gagee— Sale set astde—Subsequent mil for sale on the mortgage. 

Where a mortgagee had brought the mortgaged property to gale in execution 

of a simple money decree held by him against the mortgagor, and such sale 

■was set aside with regard to the provisions of seotion 99 of the Transfer of Pro¬ 
perty Act, 1832, it was held that the mortgagee was not debarred from subse. 
quently bringing a suit for sale on his mortgage, notwithstanding section 43 of 
the Code of Civil Prooedure. Atim-ullah v. Najm-un-nis$a 11) and Govind Bari 
Dev v. Parashram MahadevJoshi (2) referred to. 

[Distal All. 19=11. 0. 561; 5 A. L. J. 732=1908 A. W. N. 265.] 

The plaintiff in the suit out of whioh this appeal arose held two 
mortgagee, dated, respectively, the 28th of August 1897 and the 31st of 
August 1897, exeouted by one Ghulam Husain, the predeoeBsor in title of 
defendant respondent. On the 21st of Deoember 1897, the plaintiff 
obtained on the mortgages above referred to a simple money deoree, and 
in execution of that simple money deoree he atbaohed the mortgaged 
property. On the 29bh of January 1900, an application was made for 
execution, and one village was put up for sale on the 20bh of July 1900. 
The property was sold, but the sale was subsequently set aside as being 
void under the provisions of seotion 99 of the Transfer of Property Act. 
The plaintiff then instituted the present suit, under seotion 67 of the 
Transfer of Property Aob, for sale of the mortgaged property. The 
defendant pleaded that the suit was barred by seotion 43 of the Code of 
Civil Prooedure. The Court of first instance (Munsif of West Budaun) 
decreed the olaim ; but on appeal by the defendant the lower appellate 
Court (Distriob Judge of Shahjabanpur) reversed the deoree of the Munsif, 
holding that section 43 of the Code was a bar to bhe suit. The plaintiff 
appealed to the High Court. 

[224] Pandit Sundar Lai (for whom Pandit Baldeo Ram) for the 
appellant. 

Mr. Abdul Raoof for the respondent. 

Stanley, C.J., and Burkitt, J.—The suit out of whioh this appeal 
has arisen was one for the sale of property comprised in two mortgages, 
dated, respectively, the 28th of August 1897 and the 31sb of August 
1897, exeouted by Ghulam Husain, the predecessor in title of the defen¬ 
dant respondent, in favour of the plaintiff Bhola Nath. It appears that 
Bhola Nath obtained a money deoree on foot of bis mortgages on the 2lst 
of Deoember 1897, and in exeoution of that decree attaohed the mort¬ 
gaged property. On the 29bh of January 1900, an application was made 
for exeoution, and one village was pub up for sale on the 20th of July 
1900, when the property was sold ; bub bhe sale was subsequently set 

* Second Appeal, No. 905 of 1901, from a decree of C. D. Steel, Esq., Judge of 
Shahjahanpur, dated the 6th June 1901, reversing the deoree of Babu Deoki Nandan 
Lai, Munsif of West Budaun, distriot Shahjahanpur, dated the 13th Deoember 1900. 

(1) (1894) I. L. R. 16 All. 416. (2) (1900) 1. L. R. 25 Bom. 161. 
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aside as being void under bhe provisions of seotion 99 of the Transfer of 
Property Aob. Thereupon the plaintiff instituted the present suit for 
sale of the mortgaged property. He was met by the defence that his 
suit was barred under the provisions of seotion 43 of the Code of Civil 
Prooedure. The Court of first instance decreed the claim, but the lower 
appellate Courb reversed that decision, holding that the suit was barred 
by reason of section 43. Hence the present appeal. 

Seotion 99 of the Transfer of Property Aob precludes a mortgagee 
from bringing bhe mortgaged property to sale otherwise than by institu¬ 
ting a suit under section 67. But there is a rider to that section which 
enables the mortgagee to institute such a suit (that is a’suib under seotion 
67) : “ Notwithstanding anything contained in the Code of Civil Proce¬ 
dure, section 43.” The effect of this seotion is that if the mortgagee 
obtains a simple money decree upon his mortgage he cannot sell property 
comprised therein without instituting another suit. That other suit 
must be a suit under seotion 67, and provision is made for his bringing 
such suit notwithstanding the provisions of section 43. If authority be 
required for this, it is to be found in the oase of Azim-ullah v. Najm-un- 
nissa (1), in which it was held that a usufructuary mortgagee who had 
leased the mortgaged premises to his mortgagor could not in execution of 
a simple money [225] decree for rent against the mortgagor attaoh and sell 
the mortgaged premises, but must bring a suit as provided by seotion 67 
of Aob No. IV of 1882. We may also refer to the case of Govind Hart Dev 
v. Parashram Mahadev Joshi (2). The learned oounsel on behalf of the 
respondent has admitted that he cannot contest this point, and we think 
rightly so, having regard to the explicit terms of section 99. We there¬ 
fore allow the appeal, and, as it has been disposed of upon this pre¬ 
liminary point, we remand the case under bhe provisions of seotion 662 
of the Code of Civil Prooedure to the lower appellate Court with 
directions bo readmit it under its original number in bhe register of 
pending appeals and try it upon the merits. The costs in all Courts will 
follow the event. 

Appeal decreed and cause remanded. 


26 A. 223 (= 1904 A. W. N. 2.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice, and Mr. Justice Burkitt. 

Jamna Prasad (Defendant) v. Balmukand ( Plaintiff ).* 

[9bh December, 1903.] 

Act No. XIX of 1873 ( N.-W . P. Land Revenue Act), section 113— Partition—Question 
of title—Parties referred to Civil Court—Revenue Court not empowered to limit 
the time within which recourse must be had to the Civil Court. 

When in the course of partition proceedings under the North-Western Pro¬ 
vinces Land Revenue Act, 1879, objections raising a question of title are pre¬ 
ferred, and the Revenue Court under seotion 113 of the Aot refers the parties to 
the Civil Court, the Revenue Court has no power to fix a limit of time within 
which reoourse must be had to the Civil Court. 

* First Appeal, No. 52 of 1902, from a decree of Babu Jwala Prasad, Assistant 

Colleotor of the first class, of Muttra, dated the 1st February 1902. 

( 1 ) (1894) I. L. R. 16 All. 415. (2) (1900) I. L. R 25 Bom. 161. 
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The facts of this oaae are as follows :_ 

felon 108 of AotNo^ 187' qV 000 Bklmuk * nd applied under seo- 

Jamna Prasad onLth a ,? fo fc r P0r eob P a ™*ion'of certain property. 

sli ar 

n*ffSSl 0 lT o?fch^i e T f r°L d6r W, ‘ 9 p988ed 0Q the 30sh of Ootob « 

mi.!V t' ° D th ° Fobraary 190- ; . the Assistant Colleotor die- 
“■ t “ d Fra8ad ■ ° bl90t ‘ on and proceeded with the partition, no 

u t m the Civil Court having been died. Against this order Jamna 

Prasad appealed bo the High Court. 

Dr. Scittsh Cnandra Banerji for the appellant. 

The respondents were nob represented. 

Stanlet.C J and b ukk [ t t , J.-The order of the Assistant 
Colleotor of Muttra of the 1st of February 1902 appears to us to have 
been entirely misoonoeived, and therefore the appeal against it must be 
allowed. The appeal arises out of proceedings taken for partition under 
the Revenue Aot. On the 9th of August 1901, the plaintiff, Balmukand 
applied for partition of oertain properties. The defendant, Jamna 
Prasad, objeobed bo bhe parbibion on bhe ground bhab his share, wbioh 
was described in bhe parbibion application as one fourth only’ of bhe 
property, was in reality one-half. On this objection coming before the 
Assistant Collector two courses were open to him under seobion 113 of 
the Land Revenue Act. He might either decline to grant bhe application 
for partition until bhe question had been determined by a competent 
Court, or proceed to inquire into bhe merits of bhe objection as a Civil 
Court of first instance. It appears from his order of the 3lst of October 
1901 that he elected to adopt the ‘first-mentioned course, and allowed 
two months' time bo the parties to have the question of title which had 
been raised determined by a competent Court. Having passed this order 
it was nob open to him to inquire into bhe merits of bhe objection. More¬ 
over, he was Dob justified in limiting the parties to a period of two 
months within which to have the question of title deoided. The seobion 
only enables him to decline to grant the application for partition until 
the question in dispute has been determined by a competent Court 
There is no time specified within which bhe question in dispute must be 
determined. Notwithstanding, however, that he refused bo inquire into 
the merits of the objection and left the parties to have the matter 
deoided by a competent Court,. he, by the order appealed against, 
dismissed the objection and direoted that the partition should be 
proceeded with. He was entirely in error in this. Accordingly, we 
allow bhe appeal with costs, set aside the [227] order of the 1st of 
February 1902, and direct that the partition proceedings be stayed 
pending the decision of the question which has been raised by a com¬ 
petent Civil Court. The effect of our order will be to render abortive 
any proceedings wbioh have been taken subsequent to the order of the 
lBb of February 1902. 

Appeal decreed . 


1903 

Deo. 9. 

Appellate 

OlVIL. 

26 A. 226= 
1904 A. W. 
N. 2. 


A 11—20 


163 



26 All. 228 


INDIAN HIGH COUBT BBPOBTB 



1903 
Deo. 10. 

.PPELLATE 

Civil. 


26 A. 227. 


26 A. 227. 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice, and Mr . Justice Burkitt . 

Bhagwan Das ( Plaintiff ) v. Har Dei and another (Defendants)* 

[lQCh December, 1903.] 

Act No. IV of 1931 {Transfer of Property Act), section 95— Suit for contribution — 
Plaintiff not in possession of mortgaged property—Interpretation of Statute- 
Act No. XV of 1877 ^Indian Limitation Act), schedule II, Article 132. 

Held that section 95 of the Transfer of Property Act, 1882, cannot be inter¬ 
preted absolutely according to the letter of the section, for it would then have 
reference to cases of usufuctuary mortgage only, whioh could not have been 
the intention of the Legislature. To give effect to what was apparently the 
intention of the Legislature, it is necessary to road the section in some such 
way as the following-.—“Where one of several mortgagors redeems the mort¬ 
gaged property and obtains possession thereof, if the mortgagee be in possession, 
he has a oharge, &o.” 

Where, therefore, a person who had a mortgagor’s interest in a decree for sale 
on a mortgage satisfied the decreo and then brought a suit for contribution 
against his co-mortgagors without having obtained possession of the mortgaged 
property, it was held that the suit was maintainable and was governed as to 
limitation by article 132 of the second schedule to the Indian Limitation 
Act, 18 1 7. Mouiin v. Oothumanganni (1) and Ghulam Maula Khan v. BannO 
Khanam -.2) referred to. 

[Dia: appr. 9 C. W. N. 865. Fol. 28 All. 743=1906 A. W. N. 216 ; 3 N. L. R. 92 ; 31 
All. 166=1 I. C. 825=6 A. L. J. 67 ; 1 A. L. J. 276 : Ref. 6 A. L. J. 832 ; 26 All. 
407 ; 27 I. C. 780=21 C. L. J. 104 ; 33 All. 70b.] 


The suit out of whioh this appeal arose was one for contribution to 
whioh the plaintiff claimed to be entitled as a co-mortgagor who bad paid 
up the mortgage debt. The parties were related in the manner shown 
in the following table :— 


I 

Hazari Mal=Jai Dei 

I 


Hira Lal=-Sukh Dei 
( ob . 1880). (Defendant). 


I 

Bhagwan Das 
(Plaintiff-appellant). 


HARSUKH RAI. 


1 

Gulzari. 


1 

Puran Mal=-Har Dei 
(ob. 1885). (Defendant). 


I 

Banwari Das 
(d. s. p.). 


I. 

Behari Lai. 

I 

Hardeo Sahai. 


[228] The property mortgaged formerly belonged to Harsukh Rai. 
On the 8ob of September lb78, Hazari Mai and Puran Mai executed a 
mortgage of it in favour of Jauhari Mai and Sri Ram. In 1830 Hira Lai 
died, leaving a widow, Musammat Sukh Dei; and in 1885 Puran Mai 
died, leaving a widow, Musammat Har Dei. On the 7th of March 1887, 
the mortgagees obtained separate decrees on their mortgage against Ha¬ 
zari Mai, Jai Dei and Har Dei. Hazari Mai died shortly after the date 
of these decrees. On the 20th of September 1888, Bhagwan Das an^ 
Banwari Das paid a sum of Rs. 4,040 towards satisfaction of the deore 0 

* First Appeal, No. Ill of 1901, from a decree of Babu Aobal Bihari, Additional 
Subordinate Judge of Moradabad, dated the 14th February, 1901. 

(1) (1836) I. L. R. 11 Mad. 4i6. (2) (1901) Oudh Cases, Vol. IV, p. 278. 
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obtained by Sri Ram, and subsequently Rg 130 u n ^ a 

deoree. The deoree was thus RaHofi*/ T, 9 * A ? y ' 16 0 towards the same 4nn „ 

wan Das and Banwari Das aho eafcistipd th V he ^ uly Bhag- Deo 10 

Mueammat Jai Dei died in 1893 The n b ° Id by Jauhari “»>. — 

Bhagwan Das in his own riphf a present suit waB brought by appellate 

o. rirrcr;.: "st* 1 '” w b ,“"“ *•»» °™■ 

Sukh Del, the widow of Hira Lai and^MusammTH ^ M , U9ammat 26 A. 227. 

ofPuran Mai, one-half of the amount C n 8ammat Har Dei, the widow 
of one-half of the property mortgaged 6 V * nAed > by 8ale ' lf necessary, 

a* SSI-;? •’,* 

of the second sohedule to the Indian I imitaH a I 0 . 10 , 8 , st artiole 99 

plaintiff appealed to the High C ourb . ’ * aPpli ° d The 

appeJfant Bhi ° M *'“** PaDdit Madan Mohan Mal ^ <or the 
Pandit Sundar Lai for the respondents 

Stanley. C. J and Burkltt, J.-The main question in this aD - 
peal depends upon the true construction of seotion 95 a oarleselv 
section of the Transfer of Property Act. The suifis one to rafse the 
amount of the contribution to whioh the plaintiff olaims to be entitled 
If H , th0 0Wner f ° f P 0 f tl0 Q of oertain mortgaged property, by the reason 

nron he i Pa f m 6 Dt l by L h l m °V 10 entlre mort g»se debt. The mortgaged 
property formerly belonged to one Harsukh Rai. and it will be [ J3 

oonvement to give a short pedigree of the family. It is a0 follows:— J 


HARSUKH RAI. 
I 


Hazari Mal=Jai Dei 
I 

I 

Hira Lal=Sukh Dei 
( 06 . 1880). (Defendant). 


Gulzari. 


* 

Puran Mal=Har Dei 
{ob. 1885). (Defendant). 


Bhagwan Das 
(Plaintiff appellant). 


▼ 

Banwari Das 
(d. s. p.). 


w 

Behari Lai. 

I 

Hardeo Sahai. 


#, . ®j ra I860, leaving his widow, Musammafe Sukh Dei 

(defendant in this suit). PuraD Mai died in 1885, arid his widow, 

1 ftQ^ am ^ afc ^ ai - * 8tbe ^ 0 f 0 D dant. Musammab Jai Dei died in 
D V* ^ ^ a9 w i fe houb issue, leaving his brother, Bhagwan 

, B ® hari Lal being then dead. On the 8 th of September 
, • Tt/T * zarl1 an ^ Puran Mai executed a mortgage in favour of Jau- 

ari Mai and Sri Ram of 10 biswas of mouza Mibhan and mauza Sikan- 
uarpur. The mortgagees brought suits to raise the amount of the 
mortgage debt against Hazari Mai, Musammat Jai Dei and Musammab 
Har Dei, the widow of Puran Mai, who was then dead, and obtained 
separate decrees against these parties on the 7bh of March 1887. After 
the date of these deorees Hazari Mai died, and after hie death, namely 
on*the 20 th of September 1888, the plaintiff, Bhagwan Das, and hip 

a sum of Rs. 4,040 towards satisfaction of 
the deoree obtained by Sri Ram, and subsequently a sum of Rs. 139-15-0 
on foot of the same deoree. These two sums amounting together to 
Rs. 4,179-15-0, satisfied the deoree of Sri Ram. On the 19fchof July 1889, 
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pontiff in his own right and as the legal representative of Banwan Dae for 
[230] reoovery of one-half of the sum so paid, aa we have mentioned, in 
discharge of the decrees obtained on foot of the mortgage by sale, if 
necessary, of a 5-biswa share in each of the villages of Sikandarpur and 
Mitban, whioh belonged to Puran Mai, alleged to be in the possession of 
the defendant, Muaammat Har Dei, the widow of Puran Mai. 

The learned Subordinate Judge held that the suit was barred by 
limitation ; that the article of the Limitation Aot applicable to the case 
was article 99 of schedule II of that Aot, and that as the suit was 
brought more than three years from the respective dates of payment of 
the mortgage debt the claim was barred. It waa alleged that the share of 
the villages which was in the possession of the defendant, Mueammat 
Har Dei, did not form any portion of the mortgaged property. An issue 
was framed as to this ; but the learned Subordinate Judge considered it 
unnecessary to determine it having regard to his decision on the main 

question. ^ ^ tbe appellant is that the article applicable to the olaim 

is article 122, the suit being one to enforce payment of a oharge upon 
immoveable property, and that having been brought within 12 years from 
the time when the mortgage debt was discharged, his claim is not bar¬ 
red The deoision of this question largely depends upon the true mean¬ 
ing of seotion 95 of the Transfer of Property Aot. That section runs as 
follows “ Where one of several mortgagors redeems the mortgaged 
property and obtains possession thereof, he has a oharge on tbe sharei of 
each of the other oo-mortgagors in the property for his proportion of the 

expenses properly incurred in so redeeming and obtaining possession. 

The plaintiff appellant’s contention is that by virtue of this seotion a 
charge in his favour on the share of the defendants was created for the 
proportion of the debt incurred in redeeming the property attributable to 

that share. 

On the part of the respondents the contention is that seotion 95 is 
only applicable where one of several mortgagors not merely re- 
deems the mortgaged property, but also obtains possession of it; and 
that as the plaintiff did not in this case obtain possession of the 
mortgaged property upon redemption, the 6eotion has no application. 
Not merely, according to this [2313 contention, must the mortgaged 

property be redeemed, but possession of it must be obtained in order 

that the section may be applicable. If this be the true meaning of 
the section, it follows that it can only be applicable to a limit¬ 
ed number of oases, namely oases of usufructuary mortgage, in 
whioh the mortgagee holds possession of the mortgaged property, 
and upon redemption delivers over that possession to the mortgagor. 
Was this the meaning of the Legislature ? If the Legislature bad 
usufructuary mortgages only in view when the section was passed, it n* 
difficult to understand why the section was not prefaced by some suoh 
wordB as “ in the oase of usufructuary mortgages. ” Nothing in the 
preceding sections indicates that the Legislature had in view merely 
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usufructuary mortgages. Ou tho contrary, fcho earlier sections deal with 
mortgages generally. Section 82 gives the right of contribution where 
several properties are mortgaged to seouro one dobt. Seotiona 83 and 
B4 enable a mortgagor or any person entitled to institute a suit for 
redemption to deposit in Court the amount of the mortgage debt and 
ereby redeem the property. Section 85 and the Buooeeding eootionB 
up to 94 deal with the foreclosure, sale or redemption of mortgaged pro¬ 
perty.^ All these seobions are concerned with mortgages generally, and 
not with any particular class of mortgage. The language of section 93 
is particularly noticeable. It provides that upon payment of the amount 
found to be due to the mortgagee in case of redemption “ the plaintiff 
shall, tf necessary, be put into possessto7i of the mortgaged property. ’’ These 
latter words possibly’ explain the words which have created the difficulty 
in the interpretation of seotion 95, namely "and obtains possession there¬ 
of. ^ The draftsman had no doubt in view the words in the earlier 
seotion. After these sections follow the sections under consideration. 
We are unable to discover any ground why the provisions of this section 
should be confined to usufructuary mortgages. The object of the 
Legislature apparently was to give to a co-mortgagor, independently 
of the nature of hie mortgage, a charge on a share of a co-mortgagor 
for the proportion of the share of the mortgage debt paid by him 
to redeem the property. The strict grammatical construction of the 
section no doubt demands that a mortgagor [232] who is to have 
the benefit of the section must not merely redeem the mortgaged pro¬ 
perty, but also obtain possession. This construction, however, appears 
to us to frustrate the apparent purpose of the enactment and to 
lead to a result which can never have been intended. Now, where the 
ordinary meaning of the language of a Statute leads to a manifest 
contradiction of the apparent purpose of it, or to some inconve¬ 
nience or absurdity, a construction may be pub which will bring the 
language into accord with the apparent intention, even though it be neces¬ 
sary to reject words altogether, or interpolate other words. It Beems 
to us that in this case the seotion was intended to be and should be read 
as if after the words " and obtains possession thereof ’’ some such words 
as “ if the mortgagee be in possession ’ were interpolated. The section 
would then run thus :—" Where one of several mortgagors redeems the 
mortgaged property and obtains possession thereof, if the mortgagee be 
in possession, he has a charge, et cetera .” This question came before 
the Madras High Court in the case of Moidin v. Othumanganni (l). It 
was there held that " the true construction of seotion 95 is that the oo- 
mortgagor redeeming the whole of the mortgaged property has as well a 
right of obtaining possession as of treating the co-mortgagor’s share of 
the mortgage debt as a charge on the latter’s interest in the property 
redeemed." We do not. well understand how this meaning can be at¬ 
tributed to the section, and are not prepared to agree that it represents 
the true construction of it. The decision, however, supports the con¬ 
tention of the appellant. The question came before Mr. Scott, one of 
the learned Judicial Commissioners of Oudh, in the oase of Gulam 
Mania Khan v. Musammat Banno Khanam (2). He held that the words 
" obtains possession " may be interpreted to mean “ obtains possession 
when the mortgagee had possession under his mortgagee," and that the 


(1) (1888) I. L. 11 Mad. 416. 


(2) (1901) Oudh Casas, Vol. IV, p. 273. 
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appellant in that case, notwithstanding that he had not obtained posses¬ 
sion, had a charge on the share of each of the respondents for the 
latter 8 proportion of what he had paid to redeem the mortgage. We 
think that this view is correct, and that it was not the intention of the 
Legislature to confine [233] the operation of the section as is here sought 
to be done. If our view be oorrect the artiole of the Limitation Act 
applicable to the oase is article 132. It may be argued that section 95 
is not exhaustive, and that independently of it a co-mortgagor who pays 
off the entire mortgage debt has, by virtue of sections 82 and 100 of the 
Act, a oharge upon the shares of his co-mortgagors for a rateable share 
of the debt so paid off. Having regard, however, to our interpretation of 
section 95, it is unnecessary to consider this question. We hold, there¬ 
fore, that the plaintiff appellant has a charge upon the share in the mort¬ 
gaged property of the defendant respondent in respeot of a moiety of the 
sums paid by him, and that the claim is not Statute-barred. 

Another question has been raised before us, but has not been, and 
could not seriously be, pressed. The learned Subordinate Judge found 
that the decrees of Sri Bam and Jauhari Mai were satisfied out of moneys 
wbioh belonged to one Karori Mai, and not with the moneys of the 
plaintiff or Banwari Das. It is clear upon the evidence that Banwari 
Das paid the amount of the deorees. Munshi Bulaki Das, who was 
pleader for the plaintiff, in his evidence states that Bs. 4,010 were 
deposited by him on behalf of Banwari Das for the satisfaction of the 
decree, and the remaining amount was given to Banwari Das, and also 
that Banwari Das deposited Bs. 2,770-4-9 for the satisfaction of the decree 
of Jauhari Mai. The money paid for redemption was clearly paid by 
Banwari Das, and it is perfectly immaterial from what source he obtained 
that money. The learned Subordinate Judge has gone out of his way to 
ascertain from what souroe Banwari Das obtained the money, and has 
found that it oame from Karori Mai. It is, as we have said, immaterial 
from what source the money came, provided that Banwari Das paid it 
and satisfied the decrees. We therefore allow the appeal, and remand 
the suit under the provisions of section 562 of the Code of Civil 
Procedure to the lower Court, and direob that it be replaced on the 
file of pending suits under its original number, and be determined on 
the merits. The plaintiff appellant will have the costs of this appeal in 
any event. The other costs will abide the result. 

Appeal decreed and cause remanded . 


26 A. 234 (=24 A. W. N. 6.) 

[234] APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice t and Mr. Justice Burkitt • 

Baldeo Singh (Plaintiff) v. Dharam Kunwar and others 

(Defendants). 

In the matter of the Application of Balwant Singh.* 

[14th December, 1901.] 

practice—Civil Procedure Cede, section 204— Form of decree—Findings on issues not 
essenttal to the determination of a suit or appeal not to form part of the decree. 

* First Appeal, No. 289 of 1901, from a decree of Babu Prag Das, Subordinate . 
Judge of Saharanpur, dated the 30th May 1901. 
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that aUhough it ia advisable that in appealable oase* a Court Rbould 
woord it* Hading* uoon important i**ua* in a auit or appeal other than tho i*su 9 
or l**ue* upon the determination of whiok the deoroe is ba«ed. the findings on 
suoh nauo or i**ue* ought not to form part of the Court'* decree. T.ir a kant 
Banerjae v Puddomonot/ Dossee (1) and Kwan ?. Crawford (2) referred to. 

[Ref. 90 0. L. J. 426=26 I. C. 054.] 

THIS was an application by way of objections under section 561 of 
the Code of Civil Procedure asking the Court to amend the deoree of the 
lower Court, an appeal from which had been dismissed, by striking out 
of it the findings arrived at by that Court upon certain issues other than 
the issue upon the determination of whioh the deoree was in fact based, 
and the decision of whioh was not essential for the determination of the 

suit. 

The facts of the case are sufficiently stated in the order of the Court. 
Babu Durga Charan Banerji for the appellant. 

Babu Jogindro Nath Chaudhri for Dharam Kunwar, Dr. Satish 
Chandra Banerji and Babu Lalit Mohan Banerji for the objector 
(Balwant Singh.) 

Stanley, C. J. and Burkitt, J.—After we had pronounced 
judgment in First Appeal No. 239 of 1901, in which, affirming the deoree 
of the lower Court, we dismissed the appeal, an application was made to 
us by the learned vakil for the respondent, Balwant Singh, under the 
following oiroumstances. When the learned Subordinate Judge delivered 
the judgment in the case mentioned above, he gave his deoree in these 
words:—“It is ordered and decreed that the plaintiff s claim be dismissed 
with costs.” Subsequently, on an application made by Rani Dharam 
Kunwar, the learned Subordinate Judge direoted that his findings on 
three issues should be added to the decree. The finding on the first issue 
is the finding on [233] which the plaintiff’s suit is dismissed, and whioh 
formed the subjeot-matter of the appeal to this Court. The findings on 
the Becond and third issues are to the effect that it has not been proved 
that Rani Dharam Kunwar had authority from her husband to make the 
adoption, but as a matter of faot had adopted Balwant Singh. The 
application to us is that the findings on the second and third issues 
should be struck out of the decree. The learned vakil contended that 
inasmuch as it was held that the plaintiff had no locus statidi to contest 
the adoption, said to have been made by the Rani, of Balwant Singh, it 
was unnecessary for the Subordinate Judge to have tried aoy other issue, 
and that his findings on any other issue were mere obiter dicta which 
should not have been added in the decree. This application is 
resisted on behalf of the co-defendant, Rani Dharam Kunwar, and we 
were very frankly informed by the learned advocate who appeared for 
her that her objeot in desiring to have these additions made to the origi* 
nal decree was that they might be used by her as res judicata in future 
litigation between herself and Balwant Singh. In our opinion the appli¬ 
cation to strike the second and third of these findings out of the deoree 
must be allowed. No doubt their Lordships of the Privy Council in the 
oase of Tarakant Banerjee v. Puddomoney Dossee (1) do say that in suoh 
a oase it is advisable that the Court in appealable oases as far as may be 
practicable should pronounce its opinion on all important points, that is 
to say on important points the deoision of whioh was not neoessary for 
the final deoision of the suit. The objeot of their Lordships’ remarks no 

~ (1) (1866) 6 W. R. P. C. f>3. 

(2) (1877) L. R. 6 Ch. D. 29; at pp. 41 and 42. 
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doubt is that the necessity of remanding a case to the lower Court may 
nob arise in oase the appellate Court should take a different view from 
the Court of first instance on the issue decided by the latter Court. The 
appellate Court would then bake up and consider the reasons given for its 
findings on other issues by the lower Court. Here nothing of the kind 
was required. This Court fully and entirely concurred in the decision of 
the Court of first instance that the plaintiff had failed to show 
any locus standi in the case, and therefore dismissed the appeal. 
Any observations or findings of the Court of the learned Subordinate 
[236] Judge on other grounds are, as he himself points out, mere obiter 
dicta which cannot be treated as res judicata. In this connection we 
would refer bo the remarks of Sir George Jessel in the case of Kevan v. 
Crawford (l). Section 204 of the Code of Civil Procedure is also in point. 
For the above reasons we direot that the findings upon the two issues 
numbered 2 and 3 by the learned Subordinate Judge be struck out of the 
decree. The costs incurred by Balwant Singh in this matter must be 
borne by Rani Dharam Kunwar. 

Appeal dismissed. 


26 A. 236 (=1904 A. W. N. 7.) 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


Jai Gopal Mukerji ( Plaintiff ) v. Lalit Mohan {Defendant).* 

[17th December, 1903.] 

Act No. 1 oj 1877 ( Specific Relief Act), sections 9 and 39 —Suit on basis of former 
possession apart from tide—Concurrent suit for cancellation of deed of gift under 
which defendant claimed—Cause oj action . 

Where a plaintiff filed a suit for reoovery of possession of immoveable property 
under section 9 of the Specific Relief Aot, 1877, and while suoh 9uit was pen¬ 
ding filed a second suit asking for canoellation of a deed of gift under whioh the 
defendant claimed title, it was held that this was not a splitting up of a cause 
of action and that the second suit was unobjectionable in point of law. 

THE facte of this case are as follows:— 

The plaintiff brought a suit against the defendant under seotion 9 of 
the Specific Relief Aot,' 1877. In that suit he alleged that he had been 
in possession of the property claimed and that the defendant had ousted 
him otherwise than in due course of law, and he claimed a deoree for 
possession on the basis merely of his former possession in fact without 
raising any question of title. While this suit was pending the plaintiff 
brought the suit out of whioh this appeal arises agaiusb the same defen¬ 
dant under section 39 of the Speoifio Relief Act. In the present suit the 
plaintiff claimed a decree for cancellation of a certain deed of gift under 
whioh the defendant was claiming title to the property in suit in the 
former case. 

The Court; of first instance (Munsif of Muttra) held that the suit was 
bad for splitting up causes of action, and dismissed [237] it, and the 
lower appellate Court (Distrtot Judge of Agra), agreeing with this view of 
the law, dismissed the plaintiff’s appeal. 

• Second Appeal, No. 66 8 of 1902, from a decree of H. D. Griffin, Esq., Judge of 
Agra, dated the 30th Jane 1902, confirming the decree of Munahi Maharaj Singh, 
Munsif of Muttra, District Agra, dated the 1st May 1902. 

(1) (1877) L. R. 6 Ch. D. 92 ; at pp. 41 and 42. 
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The pUintiff thereupon appealed to the High Court 

n, ^T^n t SMi J Jar x> LaL • (f ,° r '! hom Pandi,i Baldeo Bam Dave), and Deo.^7. 
Dr. Satish Chandi a Banerjt for tho appellant. ____ 

B*ba Jogindro Nath Ckaudhri (for whom Babu Sital Prasad Ghosh) appellate 
tor the respondent. Civil. 

Blair and Banerji. JJ.—a suit was brought by the present plain- 26 A~ 233 = 

fcl l ^. um i er 8ecbl0 “ ^ tbe Spemho Relief Act. Under that Beobion the 1904 A. W. 
plaintiff came into Court upon the allegation tbat he waa in aotual 7 * 
pOBeeBBion, and that that possession was disturbed by the defendant 
otherwise than in duo course of law. Upon the basis of such possession, 
without any allegation of title, ho claimed to be entitled to a decree for 
possession. Having brought such suit, which is now pending, he com¬ 
mences another suit under saotion 39 of the same Act. He is perfectly 
aware that the person whom he alleges to be a trespasser claims a title 
under a certain deed of gift. In bis suit under seotion 39 he claims that 
it may be declared tbat that deed of gift is null and void againBt nim on 
the ground that, if left outstanding, it may oause him serious injury. 

The Courts below have dismissed this latter suit on the ground that the 
plaintiff by the proceedings he has taken is splitting up his cause of 
aotion. Mr. Sital Prasad in support of these deorees suggests tbat the 
suit under seotion 39 is a veiled form of asking for a declaration of title, 
that is to say, it is in substance and effeot a suit contemplated by sec¬ 
tion 42 of the SpeoiGo Relief Act. Tbat section permits a suit for a declara¬ 
tion of title only in those cases in which the plaintiff can seek no other 
relief, that is to say, no such suit can be maintained if he is out of posses¬ 
sion. In other words, he cannot sue for possession in one suit and tben 
for a declaration of title only in another. Io appears to us that in this 
case that is not the position of things at all. The suit under section 9 is 
a suit which alleges not what is ordinarily called title but a right against 
a more trespasser. That is a right which might be seriously threatened 
by the existence of a document such as the deed set up here, and for 
[d88] the maintenance of a suit under seotion 39 it is nob necessary 
that the injury should be an injury to the title in any other sense. It 
appears therefore bo us that this suit is unobjectionable in point of law, 
and that the Courts below were both in error. The oase having thus 
been wrongly decided upon the preliminary point, we allow this appeal, 
and setting aBide tbe decrees of both the Courts below, remand the case 
under Beobion 532 of the Code of Civil Procedure in the Court of first 
instance for trial upon the merits. The appellant will have his costs of 
this appeal: other ooBts will follow the event. 

Appeal decreed and cause remanded . 


26 A. 238 (=311. A. 67=3 C . W. H. 46S=6 Bom. L. R. 49S=14 M. L. J. 149.) 

PRIVY COUNCIL. 

Jaipal Kunwab and another ( Defendants) v. Indab Bahadur 

Singh [Plaintiff)* 

[12th aud 25th February, 1904.] 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Declaratory decree , mil Jor-Cause oj action to reversionary heir—Execution of will 
by Hindu widow as talvqdar— Act Ho. 1 of 186‘J {Oudh Estates Act) section 

Present LOBd Da* Ex, Loud Robbutson ani Sia Abthuh Wilson. 
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clause ( 1 )— Adverse title set up as defence to suit for declaratory decree—Discre¬ 
tion of Court, . 

The execution of a will by a limited owner, such as a Hradu widow, aSords, 
as a general rule, no sufficient reason for grantiug a declaratory decree. But 
where such a decree had been granted by the lower ourts- in a suit tho defence 
to which raid) it clear ihat the defonUnts rebel upon an alleged title in the 
widow incon istent with any present or future r’ghbs of the plaratiS oe any 

other roversionary heir, and the defendants h id besides no legiGimue interest 

in the appeal except in respect of coH* which h id been incurred only by the 
course taken by them throughout the case, the Judicial Committee, always slow 

to reverse the decisions of Courts below mado in the deliberate exorcise of a 

discretion entrusted to them by law, declined to interfere with the decree on 


appeal. 

Ref fiO C hi • 2* Mad 56 r =15 M L. J 4*9 ; 2 C. L. J. 224; ?7 All. 4:2; 29 Bom. 71 

=G Bom L R 78') ; fOl C. 84* ; 17 I. C. 5*6 ; 101 P. R, MOV); t-3 I- C 4 8 = 

6 M. L. T 154=37 M. L J 405=1919 M. W. N. 583 ; 89 Mad. 624 ; 33 Mad. 

nr. i .on r. t ooa • irr a r. .T 7r.s=4i A 492 1 


1162 r 3 C. L J. 224 


Appeal from a judgment and decree (31st July 1899) of the Court of 
the Judicial Commissioner of Oudh wh-ch affirmed a decree (I2bh 
October lb98) of the Subordinate Judge of Bahraich by whioh the res¬ 


pondent’s suit was decreed. 

The suit related to the taluqa of Mustafabad in the district of 
Babraich in Oudh of which the second summary settlement, [239] after 
the annexation of that province, was made with one Indarjit Singh, 
whose name was subsequently entered in list.B 1 and 2 prepared in 
accordance with sectioo S of Act No. I of 1863. Iudarj b Singh died on 
the 4th of June 1“77 leaving three widows, Jaipal Kunwar, Mahadei 
Kunwar, and Jagrnn Kunwar. The succession bo the taluqa was go¬ 
verned by section 22 of Act No. I of 1869, and there being no heirs 
mentioned in clauses l to 6 of that section, Jaipal Kunwar, aa being the 
first married wife of Indarjit Singb, succeeded under clause 7 to the 
whole taluqa for her life-time, and on the 18th of July 1877 her name 
was entered in the Collector s registers as proprietor. 

Mahadei Kunwar died on the 3rd of November 1888 and Jagrup 
Kunwar on the 2nd of April 1895. Jaipal Kunwar on the 25th of 
December 1896 executed a will (which was afterwards duly registered) 
by which she appointed Ram Lial Singh, her sister’s son, as her successor 
to the taluqa and all other property in her possession. Thereupon on 
the 17th of July 1897 the plaintiff, Indar Bahadur Singh, olaimiog to be 
the next reversioner on the death of Jaipal, instituted the present suit 
against Jaipal Kunwar and Ram Hal Singh. In the plaint he alleged 
that Jaipal Kunwar had only a life interest in the taluqa and had no 
power to make a will; that the execution of the will had given him a 
cause of action, and he claimed the following relief:—‘‘A decree declar¬ 
ing the will to be null and void and exeouted without any authority, 
and that defendant No. 1 has legally no right to transfer the estate.” 


The defenoe was that no suit would lie for a declaration as prayed 
for, or for a declaration that the plaintiff was the next heir ; and it wafl 
denied that he was the next reversionary heir to the taluqa on the death 
of Jaipal Kunwar. It was also alleged that Jaipal Kunwar was nob in 
possession of the taluqa merely as a Hindu widow, bub that Bhe had 
an absolute estate in it by virtue of an oral will made by her husband 
Indarjit Singh. 

Issues on all these points were raised and decided by the Subordi¬ 
nate Judge in favour of the plaintiff. He held that Jaipal Kunwar wafl 
oom patent to devise the taluqa by will; that the exaoution of the will 
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Rave a goofl onuse of action ; that [240] the plaintiff waa the next rever- 

t onYn fi h r e '"’ aDdU ’ a V'’ 0 . Cou f ^iuatificid in exercisiuR its diaore-F em.“| 85 

“ 8 j 1 2 * d c * eol '\ raM ( OU 0f the ’ DVl * ,llllt 'y 01 th « wdl under section — 

42 of the opeoibo Relief Act (I of i»77). The Subordinate -lodge there- Prim ’ 

tore made a deoreo declaring that the will was null and void. Council. 

tb ! t J J ud , ,cial Commiaaiooer on appeal affirmed this 26 A 238= 

d ®°* ee * C ° Urt he d tbat lho P laiDt,fl waB the next reversioner and I A 67- 

that the Subordinate Judge had properly exeroiaed his diaoretion in 8C W N 
giving him a declaratory decree. After referring to the oaae of L'chart ,o b J k om ' 
Lai Mohurwar v. Modho Lai Shir Gyawal { 1), and quoting an extraot 14 M LV 
from the judgment of the Court at page 232 of the report of that case, 149.' 
the judgment of the Judicial Commissioner proceeded as follows : — 


• P. rmo, P loa S09tn t0 fc0 govern this case. If on the death of the Thaku- 

ram the will is set up by Rampal Singh it will no doubt bo as easy for the respondent 
to establish the invalidity of the will then as it is now, provided ho establishes his 
alleged relationship with Indarjit Singh, for the Thakurain is not competent to make 
a devise of the taluqa. But beforo ho could establish lho invalidity of the will.it 
would be nocessary for him to prove his alloged relationship with Indarjit Singh. 
There can bo no doubt that it is more easy for him to prove that relationship now 
than it would be, if the will is sot up at some remote period of time. The witnesses 
whom ho has now called he may net be able to call then. Documents on which ho 
has now relied may thon be not forthcoming. Lapse of time is therefore of itself 
likely to render the respondent when his rights become vested, less able to meot the 
wib, and oleac away tho cloud which the devise of the proporty may throw over his 
title than it is at the present time. 




“In Pirthi Pal Kunwar v. Quman Kunwor (2) their Lordships of tho Privy 
Council refer to the following remarks made by them in another case—* 4 It is not a 
matter of absoluto right to ootain a declaratory docroo. It is discretionary with the 
Court to grant it or not. and iu every case the Court must exercise a soui d judgment 
as to whether it is reasonable or not under tho circum-tances of tho case to grant the 
relief prayed for ” In granting such a decree therefore rogard must be had to all the 
circumstances of tho case. In tirim Ptn liuntoar’n case the circumstances are nut 
the samo as in this case. In that case the plaintiff was in possession of tho property, 
and the grouod of suit was that aftor her death the person alleging himself to have 
boon adopted might obtain the property unless the adoption was set aside 1 he cir¬ 
cumstances in the case decided by tho Bjmbay High [2*1] Court [.Uw/anlal ti.ru- 
8noltfim v. Govmdtat Natjutdas CdjJ are also diilerent. In that case tho title of the 
plaintiff under tho award was not disputed. In the pre-ent case the appellants denied 
the allegod relationship betweon the respondent and Indarjit biugh. The evidence to 
prove that relationship which is now forthcoming, may not be forthcoming at the 
death of the Thakurain. It was not admitted iu the Court below that the Thakurain 
was not competent to make the will. The parties wont to trial on that point Tho 
more faot that a will oanu >t take effect until ihe death of the person making it and 
may be revoked before the death of such person, does not appear to be of itself suffi- 
oionb ground for ceiusing a declaratory decree, or the person making it may nob 
revoke it, and it may be set up on the death of such person. 

“ I am therefore of opinion that the Subordinate Judge did nob unsoundly exeroise 
hU discretion in giving the respondeat a declaratory docree *• 


Oq this appeal, which was heard ex parte. 

Mr. DeQruuther for the appellants contended that the mere execu¬ 
tion by Jaipal Kunwar of a will devising property in which she had only 
a life estate was not a sufficient reason for making a declaratory decree. 
As to what gave a right to a declaratory docree reference was made to 
the former Civil Procedure Code (Aog VIU of 1859) section 15; the 
Speoifio Relief AoC (Act No. 1 of 1877), seotion 42 ; Kathama Nackiar v. 
Dorasinqha lever (4) Greewan Singh v. Wahari Lai Stngk (5) and 

(1) (ibU) 13 B. L. R. 222 (232). (4) (1875) L. li. 2 I. A. It9; 15 B L. 

(2) (1890) L. R. 17 I. A. 107 ; 1. L. R. R. 83. 

17 Cal. 983. (5) (1881) iL.B.8 Cal. 12. 

(8) (1891) 1. h. B. 15 Bom. 697. 
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Magarilal Purushottam v. Govindlal Nagindas (l). When & suit for a 
declaratory deoree was brought the discretion of the Court had to be 
exercised as to whether such a decree might be properly granted or not: 
Pirthi Pal Kunwar v. Guman Kunwar (2) was cited. In the present 
case, even presuming the plaintiff to be the next reversionary heir the 
declaration olaimed was unreasonable and unnecessary. A suit oouid 
not be brought to establish a presumptive title only. The present suit 
might well have been delayed until the will oame into operation on the 
death of Jaipal Kunwar. But it was submitted that the evidence had 
nob established that the plaintiff was the next reversionary heir, and he 
had, therefore, no right to bring the suit. Bhai Narindar Bahadur 
Singh v. Achal Ram (3) and Anand Koer v. Court of Wards (4) ware 
referred to. 

[252] 1904, February 25 th. —Their Lordships’ judgment was deli¬ 
vered by Sir Arthur Wilson 


This is an appeal against a decree of the Court of the Judioial Commis¬ 
sioner of Oudh, which so far as is now material affirmed the decree of 
the Subordinate Judge of Bahraioh. The point raised is a short one. 
iDd&rjib Singh died on the 4th of June 1877, possessed of the taluqa of 
Mustafabad, a fcaluka governed by the Oudh Estates Aob (I of 18 j 9). 
Be left three widows, and under s. 22 (7) of that Aot the first appellant, 
as the first married of the widows, succeeded to the taluqa ; the other 
widows have since died. On the ^5th of December 1896 the first appel¬ 
lant executed a will by which she purported to declare the second 
appellant, who is her sister’s son, as her heir and successor bo the estate ; 
and this will was registered on the 2ud of January 18^7. 

The respondent filed the present suit against the appellants in the 
Court of the Subordinate Judge of Bahraioh. He alleged himself to be 
the next reversionary heir to the estate, and he set out the pedigree 
upon which he based his claim to that character. He stated the will of 
the firpt appellant, and his contention that it was invalid for the pur¬ 
pose of transferring the estate, and he asked for a declaratory deoree to 
that effect. 

The appellants by their joint written statement denied that Indarjib 
died intestate, and denied that the first appellant was in possession as 
a Hindu widow. They submitted that the mere execution of a will did 
not give the respondent a oause of action to obtain a declaratory decree. 
They traversed in detail the respondent’s pedigree. And they alleged 
that the first appellant was absolute owner of the estate under an oral 
will of her husband. On all the points thus raised issues were settled. 
At the trial the evidence was mainly directed to the proof of the respon¬ 
dent's character as next reversionary heir. The Subordinate Judge 
found the necessary issues in the respondent’s favour, and granted a 
declaratory decree as prayed ; and that deoree was affirmed on appeal 
by the Court of the Judicial Commissioner. 

In both the Courts in India it was realized that under seotion 52 
of the Speci6o Relief Act, lb77, a claim to a [253] declaratory deoree 
is not a matter of right, but that it rests with the judicial discre¬ 
tion of the Courts ; both Courts, however, held that in the exercise of 


(17 (1891)1. L. R. 15 Pom 607. 20 Oal. 649. 

(9) 11890) L.R 17 I. A. 107 (108); I. (4) (1890)L.R, 6 I. A. 14(22); I. L. 
L. R. 17 Cal. 933 (996). R. 6 Cal. 764 (772). 

(3) (1898) L. R. 20 I. A. 77 ; I. L. B. 
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febeir discretion in the present case the deoreg ought to bo made. The 

only point raised by the present appeal is that the Court® in India 
exercised their disoretion improperly. 

Their Lordships would guard against being thought to lay down that 
the execution of a will by a limited owner, such as a Hindu widow, as a 
general rule, affords a sufficient reason for granting a declaratory decree. 
They are not prepared to concur in all the reasoning of the learned Judge 
in the present oase. And if they had been sitting as a Court of first 
instance they would have felt no little hesitation before making the 
deoree that has been made. 

But their Lordships are always slow to reverse the decisions of 
Courts below made in the deliberate exercise of a discretion entrusted to 
them by law. And in the present case there are special reasons why 
they should hesitate before so interfering at the instance of the present 
appellants. The will of the first appellant, taken by itself, left it open 
to doubt on what ground she relied in what she was doing. But when 
the appellants came to file their written statement, and thereby to di fine 
their position and put their own interpretation upon what had gone 
before, there was no ambiguity left. It was made clear that they relied 
upon an alleged title in the 6rsb appellant inconsistent with any present 
or future rights of the respondent or any other reversionary heir. And, 
further, the appellants have no legitimate interest in this appeal except 
in respect of costs ; and it is dear that the costs which have been incur¬ 
red have been caused by the course taken by them throughout the case. 

Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed. The respondent not having appeared, there will 
be no order as to costs. 

In order to guard against any possible misapprehension hereafter their 
Lordships think it well to point out that, although in the present oase 
issues have necessarily been raised and decided as to the position of the 
respondent as next reversionary heir to the taluqa, those issues have been 
raised and [241] decided only between the parties to the suit, and that 
whenever the inheritance opens by the death of the widow the present 
decision will have settled nothing as to who should sucoeed. 

Appeal Dismissed. 

Solicitors for the appellants—Messrs. Young , Jackson , Beard and 
King . 


26 A. 244 (= 1904 A. W. N. 10^1 Cr. L. J. 7.) 

FULL BENCH. 

Be/ore Sir John Stanley , Knight , Chief Justice, Mr. Justice Blair 

and Mr. Justice Banerji. 


Hardeo SiKgh and another ( Applicants) v. Hanuman Dat 

NARAIN ( Opposite Party) * 

[14th December, 1903.] 

Criminal Procedure Code , sections 196, AM—Sanction to prosecute—Revision-Appeal 
—.Act No. XLV of 18£0 (Indian Penal Code ). section 211. 

Held that an application made under clause (G) of soctioa 195 of the Code of 
Criminal Procedure may probably be regarded a* an application by way of 
appeal, though it U nob material by what name the application is called in 

* Criminal Revision No. 458 of 1909. 
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pursuanco of which the appollate Court revokes (or grants) a sanction granted 
(or refused) by a Subordinate Court. Mehdi Hasan v. Tata Ram. (l) discussed. 

Ilcli also that to constitute the oflenoe provided for by sectional' of the 
Indian Penal Code it is sufficient that a false complaint should be made against 
any person. It is not necessary that summons should bo issued upon such 
complaint. 

[Ref. 37 Cal. 7 4=14 C. W. N. 806=11 Cr. L. J. 957=6- I C. 493; 69 1 C. 33; Dis¬ 
cussed 40 Cal. 289=17 C. W. N. 91=J3. Cr. L. J. 599=16 I. C. 167.] 

The faobs of this case are as follows :— 

A complaint was laid by Hardeo Singh against six persons, including 
Hanuman Dat Narain, of oriminal trespass and assault, Hanuman Dafc 
Narain was, however, though mentioned in the complaint, not summoned 
to answer any charge. Against the other five persons mentioned in the 
complaint summonses were issued and an inquiry took place before a 
Magistrate having seoond class powers. The result was that the com¬ 
plaint was thrown out and a formal order of aoquittal was recorded. 
Subsequently Hanuman Dat Narain made an application to the same 
Magistrate for sanction to proseoute the complainant Hardeo Singh 
under sections 211 and 193 of [^45] the Indian Penal Code, and Raban, 
one of the oomplainaDt’s witnesses, under section 193 of the Bame 
Code. The Magistrate refused to grant sanction, principally on the 
ground that process had nob been issued against the applicant. Against 
this order an application was preferred under seotion 195 of the Code of 
Criminal Procedure to the Sessions Judge, who revoked the order of the 
Magistrate and granted the application of Hanuman Dab Narain for 
sanction. Hardeo Singh and Ratan thereupon applied bo the High Court 
in revision to set aside the Sessions Judge’s order. This application was 
admitted on the 11th of August and on the 14bh of September was re¬ 
ferred for hearing by order of the Chief Justice to the Benoh appointed 
for the decision of the oase of Bhup Kunwar (2) on the ground that the 
question raised in both cases waB the same. 

Mr, B . E. O'Conor , for respondent, appeared to show cause. 

I submit that there is no foroe in the first ground of revision, viz. t 
that the application made bo the Distriot Magistrate, seeking to set aside 
the order of the first Court, refusing sanction, should have been by way 
of revision, aDd nob by way of appeal ; and that if that Court had enter¬ 
tained a revision it would have been precluded from considering the 
merits of the case and would have been restricted to the consideration of 
points of law. Section 195 (6) of the Code of Criminal Procedure puts no 
limit on the scope of the authority of a Courb before which a oase comes, 
with a view to having a sanction revoked or granted under that sub- 
seotion. The words of that sub-section are very wide and give full 
authority to the Court to consider the merits as well as the technical 
pleas of any application made to it. Appeals are not confined to Chap¬ 
ter XXX of the Code ; note the words “ except as provided for by this 
Code " in seotion 404. In any event it matters little what name is to be 
given to the application made under seotion 195 (6) : the point to be 
noted is that the powers to be exeroised under that sab-section are 
oo extensive with the powers of the appellate Court. The ruling 
in Mehdi Hasan v. Tota Ram puts an unnecessary restriction on 
the soope of the sub section, if it be intended to hold [246] by that deci¬ 
sion that the merits of an application under that sub-section are not to 

(J) Injra 349. 
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be considered, end that the Oourb is to confine its consideration only to 
points of law. 

As regards tbe second plea that sanction to proseouto under 
seotion 211 of the Iudian Penal Code should not be granted to Hanuman 
Dat Narain because no process was issued against him on the complaint 
bled bv the petitioner, I submit that to complete an olTence under sec¬ 
tion 211 of the Code, the issue of process is not necessary. The 
institution of oriminal proceedings is sufficient. Here a complaint was 
filed, and if that complaint be false, the offence has been committed, 

Mr. A. 17. C. Hamilton, for the applicants, argued that no appeal 
lay to tbe Sessions Judge, and that therefore the Seasious Judge had no 
power to deal with the matter before him as an appellate Court and 
reverse tbe decision of the first Court solely on questions of faot. He 
relied on the ruling in ftlehdi Hasan v. Tota Ram (1). In tbe next 
place it was contended that, inasmuch as no process had been issued 
against Hanuman Dat Narain in consequence of tbe complaint of Hardeo 
Singh, no sanction could be given for a prosecution under section 211 of 
the Indian Penal Code. And finally the case was aTgued on the merits 
with the view of showing that tbe order wbioh it was sought to have set 
aside was nob one which ought under the circumstances of the case to 
have been passed. 

Stanley, C.J., Blair, J., and Banerji, J.—This is an application 
for revision of an order of the learned D.strict Magistrate of Farrukha- 
bad granting sanction for the prosecution of tbe applicant Hardeo 
Singh under seotion 211 of the Indian Penal Code, and of the applicant 
Ratan under seotion 193 of the Bame Code. 

The oirumstanoes out of which the matter has arisen are shortly as 
follows:—A complaint was laid by Hardeo 3mgh against s x persons, 
including HaDuman Dab Narain, of criminal trespass and aseaulb. Hanu¬ 
man Dat Narain, though mentioned in the complaint as one of the 
offenders, waB not summoned to answer the -charge. Summonses were 
issued, however, agaiDtt the other five persons so charged, and an 
[247] investigation took place by a Magistrate having seoond class 
powers. The result of the trial was that the complaint was thrown out 
and a formal acquittal was recorded. About a fortnight afterwards, Hanu¬ 
man Dat Narain made an application to the same Magistrate for sanction 
to prosecute Hardeo Singh and Ratan under seotion 195 of tho Criminal 
Procedure Code. The sanction sought was to prosecute Hardeo Smgh 
for the offence under seotion 211 of the Indian Penal Code of making a 
false charge, and Ratan under seotion 193 for the offence of perjury at 
the trial. Tbe Magistrate refused bo grant sanction principally upon the 
ground that process had not been issued against the applicant Hanuman 
Dab Narain. 

An appeal from this refusal was made to the District Magistral, 
and he, on the 10th of July 1903, after a careful review of the facts, 
came to the conclusion that sanction ought bo have been granted. Accor¬ 
dingly be revoked the order of the Magistrate of tbe 1st of June 1903 
and granted sanction to prosecute. 

Against this order the present application for revision has been 
made to this Court, and reliance is placed upon the decision of this 
Court to whioh we shall presently refer. Three grounds have been urged 
before us :—(1) that no appeal lay to the District Magistrate from the 
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order of the Magistrate, (2) that the application ought nob to have been 
granted, inasmuch as no formal charge was pressed against the applicant 
Haouman Dab Narain, process nob having been issued against him, and 
(3) that under the circumstances of this case the sanction to prosecute 
ought not in the interest of justice to have been granted. 

As regards the first point, that no appeal lay to the District Magis¬ 
trate, wa may observe that sub-seotion 6 of section 195 gives a right of 
appeal in very clear terms. Whether it is called an appeal or a right to 
make a substantive application to have an order refusing or giving sanc¬ 
tion sat aside appears to us to bo immaterial. The sub-section provides 
that any Banotion given or refused under the section may be revoked or 
granted by any authority to which the authority giving or refusing it is 
subordinate." The application to the District Magistrate was made 
to the proper Court, ho being the authority to which the [248] Magistrate 
having second class powers waa subordinate within the meaning of the 
seotion. 

The case which has been strongly relied on in support of the con¬ 
tention that no appeal lay is the case of Mehdi Hasan v. Tota Bam (1), 
which came before our brother Knox. In that case an appeal was 
presented to the High Court under section 195 from the order of the 
Sessions Judge of Mainpuri granting sanction for a criminal prosecution 
under section 193 of the Indian Penal Code. It was urged before the 
learned Judge that no appeal lay, inasmuch as seotion 404 did nob, nor 
did any other section of the Criminal Procedure Code, make provision 
for such an appeal. The learned judge says :—" I do nob find either in 
section 43 ) or section 195 any express provision made for an appeal. 
SeotioQ 195 only contains the word ‘ appeal' as a convenient mode of 
designating a particular Court wbioh the law directs shall deal with the 
revoking or granting of sanctions under section 195. As regards 
section 439 I am of opinion that the word * Court ’ there used is again 
used to designate a particular Court and cannot be construed in face of 
the precise wording of seotion 404 into a word granting an appeal." Now 
seotion 404 provides that “ no appeal shall lie lrom any judgment or 
order of a Criminal Court except as provided for by this Code or by any 
other law for the time being in force.” Seotion 439, which refers to 
seotion 195 amongst other sections, provides that “ in the oase of any 
proceeding the record of whioh has been oalled for by itself, or whioh has 
been reported for orders, or whioh otherwise oomes to ids knowledge, the 
High Court may in its discretion exeroise any of the powers conferred on 
a Court of appeal by seotion 195, &c." It would therefore appear that 
the Legislature in referring to a Court of appeal in oonneotion with 
section 195, sub-section (fi), regarded the application to be made under 
that sub-section as an application made to a Court of appeal and 
therefore in the nature of an appeal. It does not appear, however, 
to us at all material by what name the application is called in pursu¬ 
ance of which the appellate Court sets aside an order for sanotion 
and gives sanotion under the provisions [249] of section 195. That 
seotion clearly enables the proper appellate Court to set aside an order 
whioh has been passed by a Subordinate Court, and we fail to see that the 
Distriot Magistrate had not power as an appellate Court to revoke the 
order of the Magistrate, of the 1st June 1903, and grant sanction as he 
did. Therefore, so far as this ground of objection goes, we are of 
opinion that there is no substance in it. 
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8e °° nd . g j° Und ptefl8Bd befor0 U8 iB thafc Hanuman Dat Narain 

Sinlh TraoTuJh ?h° 00mpUint wb,ah made by Hardeo 
laa T 6 18 i t J hat he w » 8 not proaeouted ; but it is also oloar that 

he was named in the complaint of Hardeo S.ngb as having taken part 

Sera 0 part \' n ‘ he criminal offences charged against him and the 

him »nd\v.V ald that „ no or,millal proceedings were taken against 

tZ’ailnf th« tY°' o B u \ ' 8 DOt neOB99ar >' inasmuch as sec- 

J" ; 1 Pf he , IodlaD PeDaI C ° d ° provides for a prosecution where a 
person falsely charges another with an offence. It is clear that Hardeo 

Singh did make a charge against Hanuman Dat Narain and that the 

District Magistrate had ground for believing that the charge was false. 

i i 2 * 4 5 j 0 r 5. em , alm “ g 8 r °und is as to the propriety of the sanction. The 
learned Diafcnot Magistrate oame to the conclusion upon a review of the 
evidence that the case was a proper one for the granting of a sanction. 
Nothing has been laid before us to lead us to think that the order 

passed by him in this respect was erroneous. We therefore discharge 
the rule and dismiss the application. 


26 A. 249 (=1904 A. W. N. 15=1 Cr. L. J. 73.) 

REVISIONAL CRIMINAL. 

Before Sir John Stanley , Knight, Chief Justice, Mr. Justice 

Blair and Mr , Justice Banerji. 


In the matter of the Petition of Bhup Kunwar and another.* 

[23rd Deoember, 1903.] 


Criminal Procedure Code , sections 439 and 47 6—High Court's rowers of revision— 
Order passed by a MunsiJ directing the prosecution of a party to a civil suit. 

Where a Munsif aoting under seotion 476 of the Code of Criminal Pro¬ 
cedure directed the prosecution of a party to a civil suit pending before 
him : it was held by STANLEY, C.J., and Blair, J., that the High Court had 
no jurisdiction in the exercise of its revisional powers on the criminal side 
[?50] under seotioD 4^9 of the Code of Criminal Procedure to interfere with 
such order. Eranholi Athan y. King.Emptror (1), Kali Prosad Chatter]ee y 
Bhuban Mohini Dasi 12) and Emperor v. Muhammad Khan (3j referred to. 

Per BANERJI, J., contra —The High Court has power under seotion 439 of 
the Code of Criminal Procedure to revise an order made under section 476 of the 
Code, whether suoh order be made by a Civil, Criminal or Revenue Court 
Emperor v. Muhammad Khun (8), In the matter of the petition of Mathura 
Das (i). In the matter of the petition of Alamdar Husain (5 Khevu Nnth 
Stkdar v. Grish Chunder Mukerjt (6), Chauihari Mahomed Uharul Haa v 
Queen.Empress (7;, Queen-Empress v. Srtnivusu/u Natdu (8), Queen Emnrou 

Rachappa (9), In re £al Gangaahar Ttlah [\Q), Eranholi Athan v KtuQ P Em 

peror ii) and Kali Protad Chatterjee v. Bhuban Mohini Dasi ( 2 ) referred to 

[Dies. 87 Mad. 917 ; 15 Cr. L. J 33=22 I. C. 177=9 N. L. R. 184 : Ref. Qft All 5 *u — 
3 A. L. J. 894=1906 A. W. N. 103=8 Cr. L J. 400=1 M. L. T. 219 • 84 All 267 
=9 A. L. J 231 = 18 Cr. L. J. 141=18 I. C. 829; 37 Cal. 714=14 C W N (mi¬ 
ll Cr. L. J. 357=6 I. C. 479 ; 40 Cal. 477=17 C. L. j. 2*5=17 C W N 7* 
Cr. L. J. 197=19 I. C. 197 ; 32 Mad. 49=9 Cr. L. J. 41=19 M. L. J 42=4 M L T 
404 ; 83 Mad. 48=10 Cr.L.J. 120=31 C. 9J4=19 M. L. J. 766=6 M L T 327 


Criminal Revision No. 500 of 1903. 


(1) (1902) I. L. R. 26 Mad. 98. 

(2) (1903) 8 C. W. N. 73. 

(8) Weekly Notes, 1902, p. 202. 

(4) (1892) L L. R. 16 All. 80. 

(5) (1901) L L. R. 23 All. 249. 


(6) (1889) I. L. R. 16 Cal. 730. 

(7) (1892) 1. L. R. 20 Cal. 349 

(8) (1897) I. L. R. 21 Mad. 124. 

(9) (1888) I. Jj. R. 13 Bom. 109 

(10) (1902) I. L. R. 26 Bom. 781. 
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This mp an application in revision arising out olm orfler made by 
the Munsif of Aonla Faridpur in the Bareilly district in a civil suit bet¬ 
ween the applicant Musammat Bhnp Kunwar and one Chatri Lai The 
Muneif found that the plaintiff’s suit was false and without founds ion 
and waa brought mainly to obtain postponement of a sale. At the close 
of bis judgment be recorded the following order In my own opinion 

Musammat Bhup Kunwar, the plaintiff to this 8U,b ’ onilrv^f 

plaintiff to suit No. 481 of the 80th of December 1902, are guilty of 

offences nnder sections 193.207 and 209 of the Indian Pena Code and 
since the offences committed by both these are BO clear and palpable that I 
cannot consider it at all necessary to make any preliminary inquiry under 
sootion 476 of the Criminal Procedure Code, I order that tbe case be 
sent to the Distriot Magistrate for inquiry and trial An a PP 1,0fttl °° 
for revision of this order was presented to tbe High Court, the mam 
ground of objection being that the Mnnsif had not made any preliminary 
inquiry before passing bis order for tbe prosecution of the •PP>'°U*e. 
On this application a rule was issued by the Chief Justice calling up 
the Muusif to show cause why bis order should not be set aside on the 
grounds stated in the application. On the case coming on for hearing be¬ 
fore the Chief Justioe the Government Advooate took a preliminary 
[251] objection to the hearing of the application, in oonsequenoe of 

which the oase was referred to a Bench of three Judges. 

The Government Advooate (Mr. A. E. Byves) showing cause against 
the rule argued that the High Court had no power to interfere in revismn 
under seotion 439 of the Code of Criminal Procedure, with any order 
made under seotion 476 of the Code, or, if with any order, then only with 
an order made by a Subordinate Criminal Court Belying on tbe regent 
ruling of the Madras High Court in E ranholt A than v. King-Emperor (1) 
be contended that the effeot of the introduction into section 476 of the 
words " and as if upon complaint made and recorded under seotion 200 
was to make an order under section 476 equivalent to a complaint, and 
as a complaint was not susceptible of revision so also an order under 
seotion 476 would not be. It was further argued that section 449 of the 
Code of Criminal Procedure must be read in connection with seotion 440 
and other sections of the Code more or less closely preceding it 
Seotion 435 gave power to tbe High Court and to other Courts to call for 
and examine the reoord of any proceeding before any inferior Criminal 
Court” for the purpose of satisfying itself as to the correctness, legality 
or propriety of any finding, sentence or order recorded or pawed, and as 
to the regularity of any proceeding of suoh inferior Court. Similar y 
the succeeding sections 437 and 438 also referred to seotion 435 and by 
implication to the reoords of “inferior Criminal Courts. It was there¬ 
fore clear that it was only orders passed by inferior Criminal Courts 
wbioh were open to revision by the High Court. But in this oase the 
only proceeding so far as Bhup Kunwar and Shib Singh were concerned 
was an order contained in the MuubH’s judgment in tbe oaBe in wbic 
Bhup Kunwar was plaintiff. This, it was submitted, was not a reoord 
within tbe meaning of section 435, and there was therefore nothing wbicb 
the High Court oould call for and examine under that Beotion and sub¬ 
sequently pass orders on under seotion 4 39. As to authority the caBes 
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iuS “X'«, S1r' or 111 ‘“ l *•»"- ’• “**»»•■«< 

[262] Mr. R. K. Scrabji, in support ot the rule. 

of the OodeolOnminal Procedure‘iR wide enough to 

give the High Court jnr.nd.Bt.on to inqu.re into any matter oonneoted 
with on me wb.oh is brought to its notice. If, therefore, a Civil Court 
purports to act under section 476 of the Code of Criminal Procedure 

and passes an order under that section, the H,gh Court has jurisdiction 

J • • | • i /*\ I _ ^ ^ 80 passed for ac¬ 

cording to section 439 the High Court can exeroise any of the powers 

conferred on a Court of appeal by seotion 423 of the Code. It i 0 note¬ 
worthy that whereas in dealing with the powers of the High Coart and 
other Courts in seotion 435, the section limits the powers to dealings 
with the reoords of inferior Criminal Courts, and sections 436, 437 438 
refer back to seotion 435 ; in dealing with the powers of revision 
peculiar to the High Court there are no words of limitation and there is 
no reference to seotion 435 ; but on the contrary power is given to the 
High Court to deal with “any proceeding* no matter how it is brought 
to its notice. 

Sub section (2) of seotion 476 merely lays down the procedure 
which ib to be followed by the Magistrate to whom the case is Bent 
under sub-section (1). The use of the wordB "as if upon complaint made 
and recorded under section 200“ in sub section (2) oi seotion i76, , ahows 
that the order of a Magistrate is not considered to be a oomplaint, but 
that the sub-Beotion is merely a direction to the Magistrate who is to try 
the oase to the effect that there is no complainant who is to be examined 
and whose statement is to be reoorded, but he is to proceed with the case 
as if a complaint bad been lodged and a statement had been recorded. 
There is therefore no force in the argument that if the High Court oan- 
not interfere with the oomplaint of a private individual, it ought not to 
interfere with that which is the oomplaint of a Court. 


The words *as i/wpow complaint . . . in the Code of 1898 

were added to explain the meaning of ‘shall proceed according to law,' 
and not to express an intention that the order should be looked on as a 
complaint. Seotion 637 (of the same Code), sub-section (6), shows that 
revisions of any orders passed under section 476 were contemplated by 
the Code. 

[263] It is nob apparent, moreover, why the High Court should have 
power to interfere with the exeroiseof a oertain discretion by a Magis¬ 
trate (let us say) of the firBt class, and yet Dot with the exercise of 
discretion, in a similar matter, by a Munsif—a Muneif it may be of the 
standing of a month or less. Why should the Legislature have greater con¬ 
fidence in a Munsif than in a Magistrate of the first class V In more than 
one oase brought to the notice ot this Court, in wbiob this Court has in¬ 
terfered, Civil Courts have exercised the discretion allowed them by 
seotion 476 in a most unjustifiable manner. Necessity and the Code 
itself seems to have conferred on the High Court power to interfere with 
the orders of Civil as well as Criminal Courts passed under eiofcion 476 
of the Code of Criminal Procedure. 


A number of authorities were relied upon whioh are considered it; 
the judgment of Banerji, J, at pp. 259 et seqq. injia. 

(1) (190^) I. L. R. 26 Mad. 98. (2) Weekly Notes, 1902, p, 202. 
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citant fy C J —A question is raised in this appeal upon which 

Deo°2B there is a divergence of opinion among the Judges of this and other High 

— Courts, namely whether the propriety of an order of a subordinate C vtl 

Revisions c t pW8e a admittedly with jurisdiction under section 476 of the 

Criminal- ~ ■ *V p rooedU re Code directing an inquiry into offences believed to 

26^749= have been committed before that Court, or brought under its notice in 
1904 A. W the course of a judicial proceeding, oan be considered by this Court under 

N. 15=1 Cr. .. cr i m i oa l rovisional jurisdiction. 

The order in this caBe was made by the Munsif of Aonla-Faridpur 
in a oivil suit pending between Musammat Bhnp Kunwarand Chatrl 
Lai The Munsif found that the plaintiff s suit was false and without 
foundation and was brought mainly to obtain the postponement of a 
sale At the end of his judgment he states:- In my own opinion 
Musammat Bhup Kunwar, plaintiff to this suit, and ohib bingh plaintiff 
to suit No. 481 of the 20th of December 1902, are guilty of offences 
under eections 193, 207 and 209 of the Indian Penal Code, and since the 
offences committed by both of these are so dear and palpable that I 
oannot consider it at all neoessary to make any preliminary inquiry 
under Bection 476 of the Criminal Procedure Code, I order that the case 
be sent to the Distriot [254] Magistrate for inquiry and trial Appli¬ 
cation was made to this Court for a rule calling upon the Munsif to 
show cause why his order shall not be set aside, and the rule was granted 

which is now before us. , . , 

A preliminary objeotion has been taken to the hearing of the 

application by the learned Government Advooate, to the effect that the 
Court has no jurisdiction in the exercise of its criminal revisional juris¬ 
diction to revise an order passed under section 476 by a Civil Court It 
is admitted on behalf of the applicants that the Munsif had jurisdiction 
to pass the order ; bat it is strenuously contended on their behalf that 
the order ought not to have been passed without giving the applicants 
an opportunity of Bhowing oause why oriminal proceedings should not be 
taken against them, and that this Court has jurisdiction under section 
439 of the Code of Criminal Procedure to set aside the order of the 
Munsif A number of authorities has been cited to us in the course of 
argument, which I do not deem it neoessary to review, but I may say 
that I have given them my best consideration. The section of the Lode 
whioh was mainly relied upon by Mr. Sorabji, oounsel for the applicant, 
is section 439. It provides that “ in the case of any proceedings the 
record of whioh has been called for by itself, or whioh has been reported 
for orders, or which otherwise oomes to its knowledge, the High Court 
mav in its discretion, exeroise any of the powers conferred on a Court 
of appeal by sections 195, 423, 426, 427 and 428 or on a Court by seo- 
biona 338 • " It is contended that the order of the Munaif 

in this case* was a proceeding within the meaning of that seobion, and 
that this Court was therefore empowered to exercise the powers confer¬ 
red on a Court of appeal by aeobion 423, and to alter, reverse or set aside 

that o^der^ ^ un d erB tand the true scope of section 439 , it appears to 
me to be necessary to consider the four preceding sections and parti¬ 
cularly seobion 435. This section enables the High Court or any Ses¬ 
sions Judge or Distriot Magistrate or any Sab-divisional Magistrate em¬ 
powered by the Local Government in this behalf to “ oall for and exa¬ 
mine the record of any proceeding before any inferior Criminal Court situ¬ 
ate within [255] the local limits of its or his jurisdiction for the purpose 
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of satisfying itself or himself as to the oorreofcnees, legality or propriety 
of any finding, sentence or order recorded or paseod, and as to the regu¬ 
larity ol any proceeding of such inferior Court. ” It is to be observed that 
this seotion deals with the reoords of proceedings before inferior Criminal 
Courts and in no way deals with the order of a Civil Court. Too 
succeeding seotion enables a Sessions Judge or District Magistrate after 
examining the record of any case under seotion 435, or otherwise, to 
order the commitment for trial of an acoused person whom he considers to 
have been improperly discharged by an inferior Court. Section 437 em¬ 
powers the High Court or the Sessions Judge, likewise on examining any 
record under section 435, “ to direot further inquiry into a complaint 
whioh has been dismissed under seotion 203 or sub-section (3) of seotion 
204, or into the case of any acoused person who has been discharged.’ 1 
Seotion 438 empowers the Sessions Judge or District Magistrate “ on 
examining under seotion 435 or otherwise the record of any proceeding to 
report for the orders of the High Court the result of suoh examination 

Then oomes seotion 439, wbioh provides that in the case of 
any proceeding, the record of which has been called for, the High Court 
may exeroise the powers to whioh I have already referred. It seems to 
me dear upon the true interpretation of this section that it only applies 
to a proceeding suoh as is expressly mentioned in section 435, namely a 
proceeding before any inferior Criminal Court. It has no application 
whatever, so far as I can see, to an order passed by a Civil Court, such 
as the order whioh was passed by the Munaif in this case. The general 
words with which the section opens, namely in the oase of any procee¬ 
ding ” must I think, be understood as used in reference to the eubjeot 
matter in the mind of the Legislature, whioh was undoubtedly the 
reoords and orders of inferior Criminal Courts referred to in the earlier 
flection, section 435, and must be strictly limited to it They cannot 
have general application. For example, the Court could not exercise 
powers of revision in respect of proceedings of CourU outside the local 
limits of its jurisdiction. The words any proceeding are undoubtedly 
[ 286 ] qualified words, and a meaning must be given to them which best 
suits the scope and object of the Statute. That meaning is to be found 
in section 435 I have no hesitation in holding that these words any 
proceeding ” in section 439 muBt be oon6ned to a proceeding before any 
inferior Criminal Court situate within the looal limits of the Court s 
jurisdiction, and that this seotion does not empower this Court to exer¬ 
cise criminal revisional jurisdiction in respect of an order of a Civil 
Court passed under section 476. Mr. Sorabji has called our attention to 
the provisions of seotion 537 as supporting his argument. This seotion 
provides that “ eubjeot to the provisions hereinbefore contained, no find¬ 
ing sentenoe or order passed by a Court of competent jurisdiction shall 
be reversed or altered ... on appeal or revision on acoount— 

“ ( a ) of any error, omiflflion or irregularity in the complaint . . . ; 

y,) # t any irregularity in proceedings taken under Beobion 176.” 

He argues that, if the order of the Munaif is to be regarded as a 
complaint this section indicates that the Court may exeroise revisional 
jurisdiction if there be any error, omission or irregularity in the oom- 
nlaint and further that the statement that no order passed on appeal or 
revision shall be reversed on aocounb of any irregularity in proceedings 
taken under seotion 476, likewise indicates that the order of the Munsif 
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passed under that section is a proper subject for onminal revision. I am 
unable to yield to this argument. Tbe order passed by a Civil Court 
under section 476 is not a complaint within the meaning of sub-sec¬ 
tion (a) of section 537. It is treated, no doubt, by tbe Legislature as 
being in tbe nature of a complaint, tbe procedure prescribed for the 
Magistrate upon the passing of such an order being ‘ as if upon com¬ 
plaint made and recorded under section 200.’ This makes it not a 
complaint, but in the nature of a complaint. Again it appears to me 
that the words “ any irregularity in proceedings taken under sec¬ 
tion 476" contained in section 537, apply to tbe proceedings of the 
Magistrate taken in pursuance of the order of the Civil Court 
and do not include or apply to the order itself. Here U57J again 
the word “proceedings” bears the same meaning as in my judg¬ 
ment it has in seotion 439, namely, proceedings before an inferior 
Criminal Court. In the argument which Mr. Sorabji has presented to us 
in regard to the true construction to be placed upon section 439 he seems 
to me to have overlooked the rule that the construction of a Statute is to 
be made of all the sections together and not of one section only^by 
itself. He asks us to place the widest construction upon the words in 
any proceeding ” regardless of the context, wbioh points to a proceeding 
of a definite character, namely, a proceeding before an interior Criminal 
Court. I therefore am dearly of opinion that the preliminary objection 
should prevail. The High Court) has, as it appears to me, the reviBional 
jurisdiction over an order passed by a Munsif or Civil Subordinate Court 
under section 476, conferred by seotion 622 of the Code of Civil Proce¬ 
dure, and that alone. This jurisdiction is exerciseable only in oases where 
the Subordinate Court has acted without jurisdiction or has failed to 
exercise its jurisdiction, or has acted in the exercise of its jurisdiction 
illegally or with material irregularity. I am supported in the view wbioh 
I have taken by the latest decisions upon the question in the Madras and 
Calcutta High Courts, namely in the oase of Eranholi Athan v. King- 
Emperor (I) and tbe case of Kali Prosad Chatterjee v. Bhuban Mohini 
Dasi (2), but I am unable to concur in the reasons assigned by the 
learned Judges of the Madras High Court for the conclusion at wbioh 

they arrived. . 

For these reasons I would allow the preliminary objection and reject 

the application. . . 

My confidence in the correctness of the view wbioh I have taken is 

only shaken by the fact that my brother Banerji after hearing the admir¬ 
able agrument of the learned Government Advocate is unable to concur 
in it. I may observe that my brother Burkitt entertains the same view 
as I do upon this question. See Emperor v. Muhammad Khan (3). 

BLAIR, J.—I have carefully perused the judgment which has been 
written by tbe learned Chief Justice, and I am entirely [258] in aooord 
with it. His oonolusions are in harmony with what has long been my 
own view of the matter in issue. It seems to me that the order made by 
the Munsif is entirely sui generis and does not fall within the revisional 
provisions of the Criminal Procedure Code. I would therefore give 
effect to tbe preliminary objection and dismiss the application. 

BANERJI, J.—The application before us is one for the revision of an 
order of a Munsif, which has been affirmed by the Distriot J udge directin g 

(8) Weekly Notes, 1902, p. 202. 
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fehs prosaoution of the applicants for offences punishable under sec¬ 
tions 193, 207 and 200 of the Indian Penal Code. It came up for hearing 
before the learned Chief Justice sitting singly, when, it appears from his 
referring order, a preliminary objection was taken to the effect that this 
Court had no power under the Code of Criminal Procedure bo revise the 
order complained of, inasmuch as it was passed by a Civil and not by a 
Criminal Court. As the learned Chief Justioe was of opinion that there 
was a conflict of authority on the point he referred the case to this 
Benoh. 

At the bearing before ns the learned Government Advocate contended 
that this Court has no power to revise an order under seotion 476 of the 
Code of Criminal Procedure, whether made by a Civil or by a Criminal 
or Revenue Court, and that this Court is not competent to interfere with 
Suoh an order under .section 439 of that Code. He thus raises a 
much larger question than the one whioh was raised before the Chief 
Justice, and it is this question only whioh has been argued before us and 
whioh we have to determine. 

I must observe at the outset that until the decision of the oase of 
Emperor v. Muhammad Khan (1) it was always assumed in this Court 
that it had power in revision to interfere with an order made by a Civil, 
Criminal or Revenue Court under seotion 476 of the Code of Criminal 
Procedure, and that it has been the invariable practice of this Court, 
both before and after the passing of the Code of Criminal Procedure, 
1898, to entertain applications for the revision of Buch orders. All 
the Judges of this Court, including, I believe, my brother Burkitb, 
have exercised powers of revision in respect of suoh orders, [259J 
and it has also been judicially held that the power exists. I may 
refer to the ruling of my brother Aikman in In the matter of the petition 
of Mathura Das (2), whioh was deoided before the onaobmenfc of the Code 
of 1893, and that of the late Chief Justice, Sir Arthur Strachey, in In the 

matter of the petition of Alamdar Husain ( 3), which was decided after 

that Code came into force. The same view was held as recently as the 
2nd of this month by my brother Knox in Criminal Revision No. 604 of 
1903 Such being the state of rulings and the praotioe of this Court, 1 
should be loath to depart from the established praotioe, unless I am 
convinced that it has not the sanction of law and is grossly erroneous 
After hearing the able arguments whioh have been addressed to us and 
considering the rulings which have been cited, I have no hesitation id 

saying that, so far from being satisfied that the prevailing practice is 

oontrary to law, I am of opinion that it is in perfect aooordanoe with the 
provisions of the Code of Criminal Procedure. 

As regards the cursus curiae on the subjeot, all the High Courte, 
except the High Court of Bombay, held, until recently, that the High 
Court has jurisdiction to revise an order made in proceedings taken under 
seotion 476 I have already referred to the decisions of this Court. To 
the same effect are the rulings of the Calcutta High Court in Khepu 
Hath Stkdar v. Grish Chunder Mukerji (4) and Chaudhan Mahomed 
Izharul Bag v. Queen Empress (5). A Full Benoh of the Madrw High 
Court held in Queen-Empress v. Srtntvasalu Naxdu (6) that a High Court 
has power under section 439 to rev oke an order made by a Subordinat e 
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Court under eection 476. The Bombay High Court alone bad held in 
Queen-Empress v. Bachappa (D tbat it bad no euoh power but that 

Court baa now thought it fit to alter ite opinion, and has held in the 

recent oase of In re Bal Qmgadhar Ttlalc (2) and in the other oases 
referred to in the judgment in that oase that the High Court 
competent under section 439 to interfere with an order made under 
section 476. There was thus a consensus of opinion in all 
the High Courts on the point. The Madras Court ^°" e,0r ' 
recently held in Eranholi Athan v. King-Emperor (3) that the High Court 
has no power to interfere in such a case. This ruling was followed by a 
Bench of the Calcutta High Court in Kah Prosad Chatter,ee v. Bhutan 
Mohini Dasi (4), and the same view was held by Burkitt, J- in Hmperor 
v. Muhammad Khan (5). With all respect for the learned Judges who 
deoided the oases last mentioned I am unable to agree with them. 

In Emperor v. Muhammad Khan (5) an Assistant Colleotor, after 
holding proceedings under secbion 476, directed a prosecution to be 

instituted against Muhammad Khan for perjury He sent the case for 

inquiry or trial to the Magistrate of the District, who transferred it to 
another Magistrate. It appears that an application m revision was made 
to the Sessions Judge, which wasi dismissed by bun. Whether that 
application was one for revision of the order of the District Magistrate 
transferring the oase to a Subordinate Magistrate for trial or of the order 
of the Assistant Colleotor under section 476 does not clearly appear {r ? m 
the report. An application, however, was presented in this Court under 
the Code of Criminal Procedure for revision of the order of the Sessions 
Judge confirming the order of the District Magistrate, which, as stated in 
the judgment of the learned Judge of this Court, was one making over 
to a Subordinate Magistrate the trial of the applicant on a charge of per¬ 
jury ” Mr. Justice Burkitt held that this Court had no jurisdiction in 
criminal revision to entertain this application.” If he intended to hold 
that there could be no revision of an order of the Sessions Judge which 
upheld the order of the District Magistrate transferring the case to a 
Subordinate Magistrate for trial, the ruling is notin point. It is, however, 
stated in the judgment that the application to the Sessions Judge pur¬ 
ported to challenge in revision" not the order of the District Magistrate 
but that of the Assistant Colleotor, and the learned Judge expressed the 
opinion that “the only course open to the applicant was to ask the Distnot 
[261] Colleotor to revoke it.” The reason for this opinion appears from 
an earlier part of the judgment, where the learned Judge seems to have 
held that an application to revoke the order of the Assistant Colleotor 
under seotion 476 could be made under clause (6) of section 196 to the 
Collector of the District to whom the Assistant Colleotor was subordinate, 
I need hardly point out that clause (6) of seotion 196 only empowers a 
superior Court to revoke a sanction to prosecute given by a subordinate 
Court or to grant a sanobion refused by such Court, and haB no applioatioo 
to orders made under seotion 476. The reason therefore for the learned 
Judge’s conclusion oannot be supported, and he has aeeigned no other 
reason for holding that this Court had no jurisdiction in the matter. 

The case of Kali Prosad Chatterjes v. Bhuhan Mohini Dasi (4), 
deoided by Rampini and Handley, JJ., simply follows tbe decision of tbe 
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Madras High Court reported in I. L. R., 26 Mad. 98, referred to above. 1908 
I may observe that Mr. Justice Rampini was one of the Judges who held Deo. 28. 
the oonferary view in Chaudhart Mahomed Izharul Baq v. Queen - BeV ^ onal 
E mpress (1) and has given no reason in his judgment in the later case criminal. 

fot altering his opinion. Besides, this oase is not an authority for the - 

larger proposition for which Mr. Ryves contends. 1004*4 

Turning now to the ruling of the Madras High Court in Eranholi fl. 15=1 cr. 
itJian v. King Emperor (2) it is to be observed that the decision of the L. J. 73. 
learned Judges is based upon the ground that by the introduction into 
the Code of Criminal Procedure, 1898, of the words " and as if upon 
00 mplaint made and recorded under seotion 200 in sub-section ( 2 ) of 
Bection 476 the Legislature intended to make it dear that when aotion 
is taken under sub-section ( 1 ) such action 10 not to be regarded as an 
order but as the lodging of a complaint. Relying upon this ruling 
the learned Government Advooate argued that an order under 
seotion *476 was a complaint, and, that as no revision lies from a 
oomplaint, this Court has no jurisdiction to revise such an order 
With great deference I am unable to aooepb the interpretation placed 

by the Madras High Court upon the [262] amendment. made in 
Bection 476 It seems to me that the words cited were introduced 
into the section in order to give legislative effect to the ruling of 
the Full Bench of this Court in hr* Prasad v. Sham Lai (3), and 
to make that clear which was doubtful before. 
not only from the wording of sub-seot.on (2) of section 476 aa amen¬ 
ded by the Code of Criminal Procedure, 1898, but also from the amend¬ 
ment of seotion 200 by the same Code. Before these amendments 
were made it was doubted whether an order made by a Civil, Criminal 

or Revenue Court under seotion 476 oould be treated as a complaint 

within the meaning of section 190 and section 195, clause (c). Even f 

it could be so treated, it was also open to doubt whether or not under 

1 onn na it. Rtood before its amendment a Magistrate taking cogm- 
sectioo 200 m it Btood ne o complainanbf bhab i 0 , the presiding 

zanoe was ' J*It was held in the Foil Benoh case to 

°* c « ° T f C °Terred that the order of the Court “ was a sufficient 
whioh I have meaning of seotion 195.” With a view to remove 

alTinisoonoeption on the point the legislature enacted in sub-seotion 2 ) 
that the Magistrate shall upon receiving the ease for inquiry or trial 
mooeed aooording to law, and as if upon oomplaint made and reoorded 
under seotion 200.” , At the same time it amended Motion 200, and pre- 
« fn if fhp words subjeob bo the provisions of section 476. So that 

by the two amendments it provided that the order of the Court under Bub- 
section (1) of section 477 should be deemed to be a oomplaint, and such 

oomplaint should be regarded as having been recorded under section - 00 . 

The use of the words “ as if ’ leaves no room for doubt on the P olnt - 16 
is manifest that the aotion of the Court under sub-section U) is not the 
same thing as the recording of a oomplaint by a Magistrate by 
the examination of the oomplainant upon oath as required by seo- 
4 ,;™ Otnn The Legislature bherefore enaofced fcbab when a case 
has been sent by a Court to a Magistrate for inquiry or trial the 
Magistrate should dispense with the examination of the oomplaim 
Lb and proceed with the oase as *f bhe oompUinb had been 
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recorded under section 200. Similarly, in the other case [268] 
referred to in sub-section (2) the order under sub-section (1) is nob 
deolared by the Legislature bo be a oomplaint, but the Magistrate i 0 
direoted to treat it as if it was a complaint. As Mr. Sorabji, the lear¬ 
ned oounsel for the applicants, rightly argued, sub-section (2) only lays 
down the procedure to be adopted by the Magistrate to whom the case 
has been sent under sub-section (l). In no way does it affeob or alter 
the aotion of the Court under that sub-section. The proceeding of the 
Court under that sub-seotion is in my judgment something more than 
merely a complaint. It is, as Collins, C. J., remarked in the earlier Full 
Bench case of Queen-Empress v. Srinivasalu Naidu (1) ‘ an order by a 
Court,” andaB an order of a Court it is subject to the revisional powers 
of the High Court under section 439. That section provides that “ in the 
case of any proceeding the record of which has been called for by itself, 
or which has been reported for orders, or which otherwise comes to its 
knowledge, the High Court may in its discretion exercise any of the 
powers conferred on a Court of appeal by seotions 195, 423, 426, 427 and 
428.” It confers on the High Court the authority to exercise all the 
powers of an appellate Court in respect of any proceeding,” that is to 
say, any proceeding under the Code of Criminal Procedure. A procee¬ 
ding taken under section 476 by a Civil, Criminal or Revenue Court being 
a proceeding under the Code of Criminal Procedure is, therefore, subject 
to the revisional powers of that Court. Mr. Byves contends that section 
439 should be read with seobion 435, and that the proceedings mentioned 
in seotion 439 are limited to bboBe referred to in seotion 435. I see no 
reason to plaoe suoh a narrow interpretation on the provisions of section 
439, which authorize the High Court to interfere with “ any procee¬ 
ding ” without any limitation whatsoever. Had the Legislature in¬ 
tended to exolude proceedings under section 476 from the operation 
of section 439, it would have done so in express terms. What would 
have been easier than to add to seotion 476 a provision similar to 
that contained in sub section (3) of section 435, by whioh certain pro¬ 
ceedings and orders are exoluded from the High Court's powers of 
[264] revision ? In the absence of explicit provision there is no ground 
for holding that the Legislature has ourtailed those powers. On the 
contrary, it appears to me from the provisions of section 537 that the 
Legislature intended to maintain those powers and had no desire to 
remove altogether from the High Court's control and supervision pro¬ 
ceedings taken by Subordinate Courts under section 476, however impro¬ 
per, irregular and illegal those proceedings might be, and even when they 
had resulted in a gross failure of justice. That seotion provides that no 
order passed by a Court of competent jurisdiction shall be reversed or 
altered on appeal or revision on aocount of, among other things, " any 
irregularity in proceedings taken under section 476,*’ unless suoh irregula¬ 
rity “ has in fact occasioned a failure of justice.” Does not this clearly 
imply that where any irregularity in proceedings under seobion 476 has 
in fact occasioned a failure of juebioe the order passed in those procee¬ 
dings is liable to revision ? The words cited above, which appear in 
clause ( b) of section 537, did nob find plaoe in the Code of 1882 and 
must have been introduced into the new Code with some objeot. That object 
manifestly was nob to exclude proceedings under seobion 476 from the 
revisional jurisdiction of the High Court, but to limit the powers of 

(1) (1897) I. L. R.<21 Mai 124. 
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revision to those oases only in whioh an irregularity in the proceedings ^3 
had aotually oooasioned a failure of justice. It was said at the hearing Deo. 28. 
that the words “proceedings taken uuder seotion 476“ do not contemplate 
the proceedings whioh a Civil, Criminal or Revenue Court holds undor 

sub section ( 1 ) of that seotion, but refer to the action taken by the - 

Magistrate when a case has been sent to him under the section. This, 26 A. 249= 

in my judgment, would be a forced and unuatural oonstruotion of the 

words. The expression “ proceedings taken under seotion 476 “ means J"^ r * 

what it says, and cannot apply to the proceedings on the trial resulting 

from aotion taken under seotion 476, whioh are governed by other 

sections of the Code. But what are the proceedings whioh the law 

requires to be taken under the seotion ? Those proceedings are that 

the Civil, Criminal or Revenue Court whioh is of opinion that there 

is ground for inquiring into any offence referred to in seotion 195 

[286] and committed before it or brought under its notice in the course 

of a judioial proceeding should make any preliminary inquiry that may 

be necessary, send the case for inquiry or trial to the nearest Magistrate 

of the first oUbs, send the aooused in oustody or take sufficient seouriby 

for his appearanoe before the Magistrate and bind over any person to 

appear and give evidence on such inquiry or trial. It is these proceedings 

taken under seotion 476 whioh are, it seems to me, contemplated by 

clause (b) of seotion 537. The aotion whioh the Magistrate bakes upon 

receipt of the oase is either an inquiry or a trial. An error, omission 

or irregularity in a trial or inquiry 10 referred to in olauBe (a) and oannot 

mean the same thing ft 0 “the proceedings taken under seotion 4/b 

mentioned in the succeeding clause. If the contention to the contrary 

is right the amendment of olause (5) by the addition of those words 

was unnecessary and unmeaning. And we have no reason to assume 

that it was so. Moreover it is unquestionable that a sanction granted 

by a Subordinate Court can be set aside, under olause ( 6 ), section lyo, 

by a superior Court. It would, it seems to me, be anomalous to hold 

that whilst the propriety of a sanction 10 liable to be questioned by a 

superior Court, that of a direction made by a Suoordinate Court for pro- 

secution is final, however erroneous and improper that direction might be, 

and however grievous a wrong ib might oause. For the above reasons 

I am of opinion that this Court has the power, under section 439 of the 

Code of Criminal Procedure, to interfere when a Subordinate Court, 

Civil or Criminal, has taken proceedings under seotion 47b of that Oode, 
but that it should not exercise its power where a Court of competent 
iurisdiotion has held the proceedings, unless in the opinion of this Court 
a failure of iustioe has aotually taken place. As my learned oolleagues 
were of a different opinion at the hearing of the case, it was not argued 
on the merits, nor was it argued with particular reference to an order 
made by a Civil Court under section 476. However, I would hold, tor 
the reasons already stated, that every order under seotion 476, whether 
made by a Civil Court, or by a Criminal or Revenue Court, is subjeob to 

the revisional jurisdiction of thiB Court. 

[268] It waB faintly argued by the learned Government Advooate 
that the order passed by the Munsif in this oase was one under seotion 
643 of the Code of Civil Procedure, and thus, not being an order under 
the Code of Criminal Procedure, oould not be revised under seotion 439 
nf that Code. There is nothing, however, to show that the Munsif 
proceeded under section 643 of the Code of Civil Prooedure. On the 
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1908 contrary, the faot that he refers in his order to section 476 of the Code 
Deo. 28 of Criminal Prooedure, and states that he did not consider it necessary 

- “ to make any preliminary inquiry under section 476 of the Code of 

revisional Criminal Prooedure ’ leaves no room for doubt that he took aotion under 
M1 ' that section. This objection of the learned Government Advocate must 
26 A. 249= therefore in my opinion fail. 

19o4 A. W. I would overrule the preliminary objection and entertain and hear 
N T l9 =^ Cr - this application for revision. 

h 73# By the Court. 

The order of the Court therefore is that the rule whioh has been 
granted be discharged and the application dismissed. 


26 A. 266 (=1904 A. W. N. 8.) 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight % Chief Justice , and Ur. Justice Burkitt. 


Ram Bakhsh (Plaintiff) v. Mughlani Khanam ( Defendant ).* 

[23rd Deoember, 1903.] 

Act No. IV of 1882 (Transfer of Property Act) t section 54— Sale—Transfer of immove. 
able property without written conveyance in satisfaction of a decree—Title of 
transferee—Muhammadan law—Dower. 

A Muhammadan widow obtained a decree for dower against her four sons. 
The decree was partly satisfied, and as regards the balance of the decretal 
money the parties entered into a parol agreement for the transfer of certain 
immoveable property by the judgment-debtors to the deoree holder. In pursu¬ 
ance of this agreement possession was transferred, but the agreement was 
never put into writing, and no conveyance was executed. After the widow had 
been for some years in possession, a judgment-creditor of one of the sons 
attempted to take the property in question in execution of his decree and 
brought a suit for a declaration that the property was liable to attachment and 
sale in execution of his deoree. 

Reid that, although the transfer of the property in question was not a 
transfer made by a Court in satisfaction of a deoree, yet under the circumstances 
of the oase it oould not be taken and sold as the property [267] of the plaintiff’s 
judgment-debtor. Karalia Nanubhat Mahomeabhai v. Mansukhram Vakhat- 
chand tl) followed; Rormasjt Manekjt Dadachanji v. Keshav Purshotam (2) 
distinguished. 

[DiBt. 96 Cal. 920 ; Dibb. 38 Mad. 519; Foil. 33 All. C83 ; Cons. 28 Bom. 466.] 

The circumstances out of whioh this appeal arose were the following. 
One Musammat Mughlani Khanam in the year 1883, after her husband's 
death, obtained a deoree against her son Naim Beg and three other sons 
for recovery of her dower amounting to Rs. 12,001). In execution of that 
deoree she realized sums amounting to Rs. 10,000, leaving a balance of 
Rs. 1,200 still due. A parol agreement was entered into between the 
decree-holder and her Bone lor the traneter to her of certain immoveable 
property in satisfaction of the amount remaining due under the decree, 
and in pursuance of this agreement the decree-holder was put into posses¬ 
sion in Deoember lo89 and the decree was thus fully satisfied. There was 
no writing embodying the contract and no conveyance was ever in fact 
exeouted. About the year 1894 one Cbaudhn Ram Bakhsh, who had 
obtained a money deoree against Naim Beg, attaohed in execution of that 

* Appeal No. 18 of 1903 under section 10 of the Letters Patent. 

(1) < <1900)|I. L. R.I24 Bom. 400. ( 2 ) (1893) I. L R. 18 Bom. 18. 
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deoree the property whioh had come into the possession of Musammab 
Mughlani Khanam under the agreement abovo referred to. She took an 
objection to the atbaohment under Booiion ‘278 of the Code of Civil Pro¬ 
cedure'* and her objection was allowed. Thereupon the attaching credi¬ 
tor instituted a suit praying for a declaration that the property was 
liable to attachment and sale in ex^rutiou of biB deoree agamsD Naim 
Beg. The Court of first instance (Munsif of Agra) dismissed the suit 
and the plaintiff’s appeal was dismissed by the District Judge. The 
plaintiff then appealed to the High Court. This appeal coming before a 
single Judge of the Court was dismissed by a judgment, which, after 
setting forth the faots of the oaBe ooooluded with the following remarks:— 
The plea taken in appeal here is that the transfer to the respondent of 
the property in suit amounted to a sale within the meaning of section 54 
of the Transfer of Property Act aDd that as no registered instrument was 
exeouted the transfer oanDot be recognized. In my opinion the plea is 
without force. The transfer was not a Bale: it was a transfer of the 
property in satisfaction of a deoree of Court. Having regard to the 
[266] provisions of section 2, olause (d), of the Transfer of Property 
Act, the provisions of the Aot do not apply. This is sufficient for the 
decision of this appeal, whioh I dismiss with ooabs. 

AgainBt this judgment the plaintiff appealed under section 10 of the 
Letters Patent. 

Dr. Satish Chandra Banerji, The Hon’ble Pandit Madan Mohan 
Malaviya and Dr. Tej Bahadur Sapru , for the appellant. 

Maulvi Qhulam Mujtaba , for the respondent. 

Stanley, C. J., and Bcjrkitt, J.:—The faots of this appeal are 
shortly as follows. MuBammat Mughlani Khanam in the year 1883, 
after her husband’s death, obtained a decree against her son Naim Beg 
and three other sons for recovery of her dower amounting to Ra. 12,000. 
In execution of that deoree cbe realized sums amounting to Ra. 10,800. 
leaving a balanoe of Rfl. 1,200 still due. A parol agreement was entered 
into between her and her sons for the transfer of the property in dispute 
in the suit, out of whioh this appeal has arisen, in satisfaction of the 
amount of the deoree bo remaining unpaid, and in pursuance of that 
agreement Musammat Mughlani Khanam was put into possession of the 
property in December, 1889, and the decree was thus fully satisfied. 
There was no writing containing the contract, and no conveyance was 
ever as a matter of faot executed. In or about the year 1894 the plain¬ 
tiff Chaudbri Ram Bakhsh obtained a money decree against Naim Beg, 
and in execution of that decree atbaohod the property whioh was, and is 
now, in the possession of MuBammat Mughlani Khanam under the 
agreement to which we have relerred. She took an objection to the 
attachment under seotion 278 of the Code of Civil Procedure, and her 
objection waB allowed ; and thereupon the suit out of which this appeal 
has arisen was instituted on the 24bh of July 1900, praying for a 
declaration that the property in question was liable to attachment and 
sale in execution of the plaintiff’s decree. The Court of first instance 

dismissed the claim, and on appeal this deoree was confirmed. There¬ 
upon an appeal was presented to this High Court which wag dismissed 
on the 6th of March, 1903. The plea taken in appeal by the appellant was 
that the transfer to Musammat Mughlani Khanam amounted to a sale 
[269] within the moaning of section 54 of the Transfer of Property Aot, 
and that aB no registered instrument was exeouted the transfer could not 
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be recognised. The learned Judge overruled this plea, holding that “the 
transfer was not a sale ; it was a transfer of the property in satisfaction 
of a deoree of Court. Having regard to the provisions of eection 2. danse 
(d) of the Transfer of Property Act, the provisions of the Act do not 
apply.” The appeal was accordingly dismissed. 

We may at the outset say that we are unable to agree with the learned 
Judge of this Court in the reasons assigned by him for dismissing the ap¬ 
peal. The transfer was not made by any Court executing the decree 
for dower. There was merely an agreement by the parties on the one 
side to sell and on the other Bide to buy the property in satisfaction of 
the amount remaining due on foot of the deoree followed by delivery of 
possession. In the conclusions, however, arrived at by the learned Judge 
we are in accord with him. It has been found by the lower Courts that 
there was a bona fide contract between Musammat Mughlani Khanam 
and her judgment-debtors for the purohase of the property for the 
sum due to her on foot of her decree. The amount of the deoree so 
due was thus discharged and possession was given to the purchaser 
and has been retained by her ever since. We have not merely a contract 
of Bale established, bub possession given and payment of the purohase 
money made under that contraob. There is something more than the 
mere contraob. There is the payment of the purchase money and pos¬ 
session given under the contract, and the last clause of section 51 of the 
Transfer of Property Act does not therefore apply. That olause deolares 
that a contraob for the sale of immoveable property “ does nob of itself 
create any interest in or oharge on such property.” Under these oircum* 
sbanoeB the point for our deoision is whether or nob Naim Beg has any 
interest in the property whioh can now be attached and sold in execution 
of the appellant’s decree against him ; or, in other words, can we deolare 
that the property in suit can be taken and sold as the property of Naim 
Beg ? On the findings of faob arrived at by the lower Courts, whioh 
we have set forth above, we oan come [270] to no other conclusion than 
that Naim Beg has no such interest, and had none on the day when his 
suit was instituted. This view is supported by the deoision of Jenkins, 
C. J., in the caBe of Karalia Nanubhai Mahomedbhai v. Mattsukhram 
Vahhatchand (I). The earlier deoision of the Bombay High Court in the 
case of Hormasji Manekji Dadachanji v. Keshav Purshotam (2) does not 
appear to us to apply, inasmuch as in that oase the title attempted bo be 
set up against a purchaser of property at a sale in execution of a deoree 
was based upon a contract for sale in writing executed a fortnight previ¬ 
ously and nob registered, and under whioh possession of the property 
had not been given and only a small portion of the purchase money had 
been paid. 

Upon the facts whioh have been established in the case before us 
we hold that the judgment-debtor Naim Beg has no interest in the pro¬ 
perty in dispute whioh oan be attached and sold in execution of the 
plaintiff’s deoree. We therefore dismiss the appeal with oosts. 


( 1 ) (1900) I. L. R 24 Bom. 400. (2) (1899) I. L. R 18 Bom. 13. 
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REVISIONAL CRIMINAL. 

Before Mr. Justice Aikman . 


Emperor v. Tota and others.* 

[5th January, 1904.] 

No. Ill of 1867 {Gambling Act), section Gaming in public place—Scieure of 
money as as of gaming not authorized. 
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Held that where persons are found gaming in a publio place under oir- 
oamstanoes to whioh seotion 13 of Act No. Ill of 1867 is applicable, although 
instruments of gaming, &o . may bo seized by the polioe, there is no authority 
for the oonfisoation of money found with the persons arrested. Sant and Ram 
Sahai v. Queen-Empress (1) followed. 

[Ref. 15 I. C. 463 ; 49 I, C. 165=17 A. L. J. 64 =*20 Cr. L. J. 133=41 Mad. 279.] 


TOTA and a large number of other persona were fouod gambling in a 
publio place and were oonvioted by a Magistrate of the first class under 
seotion 13 of Act No. Ill of 1867 and sentenced some to one month's 
rigorous imprisonment and others to fines. Iu addition a considerable sum 
of money [271] which the persons arrested bad with them was seized by the 
polioe, and the convioting Magistrate ordered that it should be confisca¬ 
ted and credited to Government. The convicts applied in revision to the 
Sessions Judge, who, whilst rejecting the plea raised that the place 
where the gambling was going on was not a publio place within the 
meaning of section 13 of the Gambling Act, was of opinion that the 
Magistrate had no authority under the oiroumsfcanoes to confiscate the 
money whioh had been found at the spot by the polioe. He accordingly 
reported the case to the High Court under the provisions of section 438 
of the Code of Criminal Procedure with the recommendation that the 
Magistrate’s order, so far as it related to the money found, should be set 
aside. 

AlKMAN, J.—In this oase certain men were convioted under seotion 
13 of Act No. Ill of 1867 of having been found gamiDg in a publio place 
and were sentenced, some of them to imprisonment and Borne to fine. 
The Magistrate further directed that the money seized by the police at 
the time, said to be upwards of Rs. 700 in amount, should be forfeited 
and credited to Government. The learned Sessions Judge has reported 
the oase to this Court, with the recommendation that the order as to the 
forfeiture of the cash should be set aside as illegal. The learned Ses¬ 
sions Judge is clearly right. On a conviction under section 13 the 
Magistrate may order all instruments of gaming found in tbe publio 
plaoe or on tbe persons of those arrested to be forthwith destroyed, but 
that seotion contains no provision suoh as is to be found in section 8 of 
the Aot authorizing the forfeiture of the money seized. As to this I 
entirely concur in what was said by Sir Charles Roe in the case of Sant 
and Bam Sahai v. Queen-Empress (1). I quash that part of the Magis¬ 
trate’s order directing the forfeiture of the cash. The money found 
must be restored to those from whom it was taken or in whose posses¬ 
sion it was found. 


* Criminal,Reference No. 726 of 1903. 
(1) Punj. Ree., 1891, Cr. J.,;p. 60. 
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[272] APPELLATE CIVIL. 

Before Sir John Stanley, Knight , Chief Justice, and Mr. Justice Burkitt . 


Barkat-un-Nissa ( Defendant) v. Fazl Haq and Safia Bibi 

(. Plaintiffs ) AND ZlA-UN-Ni33A AND OTHERS (Defendants).* 

[7th January, 1904.] 

Fraud—Power of Court io treat as a nullity the decree of another Court obtained by 
fraud—Heir of a “party to a fraud on the Court not bound by the act of his 
ancestor—Act No. I of 1872 ( Indian Evidence Act), section 44. 

Where by means of a fraud practised on the Court the owner of considerable 
property, both moveable and immoveable, caused a decree to bo passed agaiu3t 
himself as defendant in a collusive suit upholding a fictitious waqfnamah by 
which it was intended to tie up the property in perpetuity for the benefit of the 
direot descendants of the waqif to the exclusion of his collateral heirs, it was 
held, on suit by such heirs to recover possession of their share by inheritance of 
the property so dealt with, (1) that a Court whioh was .otherwise competent to 
entertain the suit had jurisdiction, on the finding that it had been obtained by 
means of fraud, to treat the previous deoree as a nullity, and (2) that the plain- 
tifis were not prevented from setting up the plea that the previous deoree had 
been obtained by fraud by the faot that the person who practised such fraud 
was their predecessor in title. Nistartni Dassi v. Nundo Lall Bose U)» 
Bandon v. Becher (2), Rajib Panda v. Lakhan Sendh Mahapatra (3), Ahmed - 
bhoy Hubibhoy v. Vulleebhoy Catsumbhoy (4), Prudham v. Phillips (5), and 
Williams v. Lloyd (6) referred to. 

[Diet. 301. C. 606 ; 39 I. C. 891 ] 

THE facte of this case are fully stated in the judgment of the Court. 
The Hon’ble Mr. Conlan and Mr. Abdul Raoof, for the appellant. 

Messrs. Karamat Husain and O'Conor, and Maulvi Ohulam Mujtaba, 
for the respondents. 

Stanley, C. J., and Burkitt, J.— This is an appeal by the defen¬ 
dant, Musammat Barkat-un-nissa, against a deoree of the Subordinate 
Judge of Moradabad in favour of the plaintiffs for possession as heirs of 

Maulvi Jafar Ali of a ^bhs share in his property and for mesne profits. 

The plaintiffs are the wife, Munir-un-nissa, the son, Fazl Haq, and the 
[273] daughter, Safiyat-un-nissa, of one Maulvi Burhan Ali, a brother of 
Jafar Ali. The defendants are 'the widow and the descendants of Jafar 
Ali in the direot line and their wives, and also transferees from them. 

Maulvi Jafar Ali, who was a pleader, was possessed of considerable 
property in addition to bis income derived from a lucrative practice. He 
had an only son Mahmud-ul-Haq, who died in his life-time, leaving a 
widow, the defendant Wahaj-un-mssa, and a daughter, Minhaj-un-nissa. 
Jafar Ali left behind him also two daughters, MusammatB Buqia and 
Zia-un-nissa, both of whom were deaf and dumb. Ruqia died in the year 
1895, leaving her husband, the defendant Said-ud-din, and three chil¬ 

dren, namely, the defendants Shams-ui-Ha&an, Musammat Saida and 
Musammat Ruzia surviving her. 

Jafar Ali died on the 23rd of October 1893. Some ten years before 
his death he conoeived the idea of so settling his property upon his 

* First Appeal No. 83 of 1902 from a decree of Maulvi Muhammad Shall, Sub* 
ordinate Judge of Moradabad, dated the 20th November 1901. 

( 1 ) (1899) I. L. R. 26 Cal. 891. (4) (1882) I. L. R. 6 Bom. 708. 

(2) (1835) 8 Cl. and Fin. 479. (5) (1776) 2 Ambler, 763. 

(8) (1899) I. L. R. 27 Cal. 11. (6) (1839) 5 Bing. N. a 741. 
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iEJL oom !?V 18 00l,atoral heirs * h ™'* under no oiroum- 

v»Vil Sh»hTn a i n A ad > ftDy Part ° f ifc ' He t00k iDt « his confidence a 
vakU, Shah Asad Ah by name, and between them the following device 

Ba!kat n un°!?L h 1 T m r aR,narydi8p t nte arraD S« d between Musammat 
mhl, nr? 8 I, m reference to the moveable and immo- 

eable property of Jafar All and in regard to the dower debt of Musammat 

arkat-un-nisBa, stated to be one lakh of rupees, and to represent the 
er originally fixed of Re. 22,500 and an addition thereto bringing it 
up to ooe lakh. The parties then, acoording to the scheme, agreed to 
leave the matter in dispute to the deoision of arbitrators, and for the 
guidance of the arbitrators a plaint was put in before them, nominally by 
Musammat Barkat-un-nissa, in whioh her olaim is set forth. In that 
plaint she olaims (1) a number of villages alleged to have been purohased 
by her ; (2) dower to the extent of one lakh; (3) maintenance, and also 
houses at Moradabad and Baohraon for her residence during her life time; 
(4) an allowance for maintenance for her daughters and the widow of her 
deceased son and for the marriage of her daughters. The plaint then 
contains an [274] expression of her willingness to take the property in 
lieu of her demand. 


In addition to these olaims she puts forward a claim on behalf of 
the defendant, Minhaj-un-nissa, the daughter of Mahmud-ul-Haq, and 
for her own daughters. 

_ A sham defence to this claim was prepared by Jafar Ali. In this he 
denies the allegations of his wife as to the purchase and ownership by 
her of the villages to whioh we have referred, and alleges that his wife 
had no money to purchase the property. He admits the oorreotnesa of 
hiB wife’s demand in regard to dower, but objeots to paying it in a lump 
sum. He sets up an " appropriation ( waqf ) of bis moveable and immo¬ 
veable property in the way of God ’ and oharges that that appropriation 
cannot be revoked. The defenoe deals with a number of other matters 
•which it is unnecessary here to state. 

We gather from the arbitration award which has been filed, and 
whioh is dated the 26th of October 1883, that a number of questions are 
therein stated to have been put by the arbitrators to Musammat Barkat- 
un-nissa, and that it was deemed necessary by the arbitrators to frame 
issues and to send for the fatwahs of persons learned in the law. The 
points supposed to be in issue are then stated in detail, and also the 
questions whioh acoording to the award were referred to the Imams for 
their deoision and the answers to these questions. Then follow the 
alleged findings of the arbitrators. The first significant finding is that 
the property of Jafar Ali “ has in faot been appropriated in the way of 
God with a view to gain benofit in both the worlds according to religious 
principles, and it is not a nominal settlement for preserving the property. 
With the exception of those rights, a detail of whioh is given in the 
appropriator’s petition of objection, and whioh will be mentioned in his 
oral statement in the finding on the 8th issue, and a oopy of whioh is 
written above and will be recorded in the finding on the 8th issue, the 
whole of the property is appropriated, and the said appropriation ( waqf) 
is, according to Muhammadan Law, valid and at all events enforceable.'* 


Then oomes the finding that the amount claimed by Musammat 
Barkab-un-nissa for dower is correob, and provision [276] is made 
for its payment by yearly instalments of one thousand rupees. Then 
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it ig provided that the office of mutawalli shall be given Jo Musam- 
m ? iJrkat-un-nissa and after her death to Minha]-un*niBB&, if adult, 

, ’ fU atTAnf ftf the death of Musammat Barkat-un-nissa during e 

taken them _ preferring co &nd min(3| without any pressure 

oeeds a sound sta . 0 of q oc | ft perpetual waqf 

(Appropriation) 1 of my m ?^*^ 0 ^y n ^ g ^™° V pfQp r ^tor^ r whioh' a is e hiee e {rom 

owned, possessed an3 ®° ioy0 y with a u the boundaries and dakhili 

wf; ssz r.«—-f-tara 

SSH£r«=r'.9; 

to the poo* tar mirmI income of the property 

is y stated 6 to be Es 4 000 and a detail of the expenses to be defrayed out 

Of it is i >00 0 to be paid annually towards the satis 

L J faction of the dower debt of Musammat Barkat-un-nissa, 
and after the satisfaction of the dower debt, a provision 
that the sum of Rs. 1,000 annually shall continue to be 
paid to the daughters and other persons appointed by 
Musammat Barkat-un-nissa. 

to\ Rupees 800 per annum for building mosques and pakka wells, 
and Rs. 200 for defraying the expenses of the annual fateha 
of the Prophet, of the 12 Imams and others. 

(31 Rupees 595 to Musammat Ruqia, Rs. 595 to Zia-un-mesa 
V Bibi, Rs. 390 to Wahaj-uu-niBsa and Minhaj-un-niSBa. 

(4) Rupees 120 to Musammat Mahbub-un-niesa, _ and the balance 
for keeping a conveyance and for the repair of houses. 

Tt is then provided that if the appropriated property yielded a larger 
inoome than Rs. 4,000, the exoess over Rs. 4,000 should be aooumulated 
for meeting the expenses of the marriages of the daughters, payment 
Government revenue, &e„ and for purchasing property and making add, 
t\ole to the appropriated property, and it is directed that if there be any 
increase to the appropriated property, half the net inoome shall be give 
to the daughters and their male issue and the other half kept in deP 00 * 
for increasing the appropriated property by purohase of property. L>*w 
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on fchore is a direction that ovory manager shall oontimie to pay tho Bums 
which have been mentioned above to Bibi Ruqia, Zia-un-nissa Bibi, 
vVahaj-uu-nissa Bibi and Minhaj-un-meaa “ m perpetuity from veneration 
to generation \n case of their leaving any issue to their mate issue, and in 
caBeof tbeir leaving no male issue to their female issue," and that “if any 
of the daughters now liviug die without issue, the amount of her share shall 
be given to the two surviving daughters in equal shares; and if she die 
leaving issue her male issue shall be entitled to io. Ii all the three 
daughters die without issue, their annual allowance shall ho stopped and 
bo spent for charitable purposes." 

[277] This elaborate and wordy dooument, covering no bss than 28 
pages of the paper book, was admittedly drafted by Jafar Ali himself. 
The idea, as we shall presently show, emanated from the brain ot his 
friend Maulvi Asad Ali, but the working out and elaooration of the 
Boheme waB apparently the handiwork of Jafar Ali bimsoif. It is clear 
that no disputes or difference existed between Jaiar Ali and his wife, 
Musammat Barkat un-Dissa, and that the sole aim and object of the 
sham arbitration proceedings, which were followed up by a decree, waB 
to defeat the hope of succession to any part of the property of the col¬ 
lateral branoheB of Jafar All’s family and to tie up the property in per¬ 
petuity upon his direct line contrary to the rules of law. The arbitrators, 
as is clear from the evidence whioh baa been given, to which wo shall 
presently refer, took no part in the proceedings save and except that at 
the instance of Jafar Ali they signed the so called award and obtained 
its registration. The whole proceeding was a sham of an elaborate and 
ingenious typo. 

It was fully understood by Jafar Ali and his adviser that theBe pro¬ 
ceedings would not be effective unless they were followed by a deoree of 
the Court ; and accordingly an application was made, nominally by 
Musammat Barkat-un-nisea, to have the award filed in Court under the 
provisions of section 525 of the Code of Civil Procedure. It was hoped 
that if a deoree was passed upon the award, the collateral heirs would 
not attempt to impeaoh the transaction. 

Before we proceed further we may hero set forth a letter written by 
Shah Asad Ali to his friend Jafar Ali in connection with this business, 
which throws a lurid light upon and discloses the sham nature of the 
business. This letter fell into the hands of the plaintiffs, and there is 
no question as to its genuineness. It is in the following terms :— 

No. IOC—Letter, dated the 11th Ootober 1883. 

“ My dear Maulvi Muhammad Jafar Ali Sahib, 

“ May your kindness ever increase. My respects to you. I received 
your kind letter and afterwards the papers known. I thank you for 
this. I was ill aud it was for this reason that the reply was delayed. 
I saw the papers sent (to me). [278] Certainly it would be better to 
institute a suit for this purpose, but the statement and the way in which 
this proceeding is going to be taken will make it of no effeot in future. 

“ The undermentioned steps should be taken ;— 

(1) The amount of dower should be deolared and the amount due 
should be written down. 

(2) The termB of agreement should be such that it may not appear 
collusive. 

(3) Time should be 6xed for the making of the award. 
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(4) In the agreement fche arbitrators should be specially authorized 

to pass either a deoree for cash or to award to the plaintiff an. p 

VSSiKSd ta Mil ..d should uob b. b* 

show wme^mporfamt^s ^ s hoMbe admititd and 

the payment thereof should be denied on the ground of the parties being 

alive, and apparently a complaint should be made 

of the family of the plaintiff's father, to the effect that they are at the 

bottom of this suit. . , ... ._ 

(7) The plaintiff should file an application that the arbitrators may 

oall upon the defendant to produce a list of the property and may plaoe 
it on the record, so that the arbitrators may have an opportunity to de¬ 
termine the manner in whioh the amount of the deoree Bhould be 

0 afclfl ( 8 ) The arbitrators should hear the case a number of times, and tune 
should be given to the parties to produoe further evidence and to take 
objections. The award should be ■ made afterwards and reasonab e 
grounds should be stated. 

“ I am sorry there is no opportunity for us to be together, otherwise 
all this consultation would have been settled and reduoed to writing. Had 
I not been ill, I would have certainly come to you. I have also to say 
that you should do everything after thinking and deliberating fully. You 
are yourself farsighted and therefore to say more is to teaoh philosophy 
to Lukman OEsop), as I am nothing, and my opinion is insignificant. 1 
hope you will inform me of your intention and thus make me happy, so 
that I may be able to oarry out your orders. 

Dated the 1 1th October 1883. m SHAH ASAD ALI. 

[2791 This letter throws a flood of light upon the whole proceedings 
and needs no comment. The so-called award appears to have been signed 
by three only of the arbitrators, namely, Mazhar Husain, Imdad-ud- 
din ana Muhammad Kafil. These three arbitrators have been examined 
and their evidence shows the ingenious deception which was at the bot¬ 
tom of the whole affair and which was practised upon the Court. Mazhar 
Husain admits that he signed the award at the instance of Jafar All. rie 
savs that the arbitration agreement was not given to him or to anyone 
else to the best of his knowledge, and that he did not take any procee¬ 
dings personally in respect of it. He says that Barkat-un-mssa did not 
nroduoe any plaint before him, and that he has no reoolleotion if he made 
any inquiry relating to her olaim from Jafar Ali. He did not refer to 
any Alim for a decision and did not read the award to Barkat-un-mssa. 
He admits that he does not know by whom the award was drafted and 
that he is not aware if any other arbitrator did anything more than aub- 
Boribe bis signature to the award, but that he himself did not do anything 
beyond that. Niaz Ali also admits that he signed the award at the 
request of Jafar Ali, and says that it oame to him already written and 
that he did not read it up till then. He considered it to be neither cor¬ 
rect nor false, and could not say if it was a forged document, but that he 
considered at the time of registration that it was a genuine dooument. 
Abmad-ud-din says that Jafar Ali made the draft of the award in consul¬ 
tation with brothers and pleaders, that it was not made by the arbitrators 
and that no inquiry was made from Musammat BarkaUun-nissa. Be 
says that he did not , nor, so far as he knows, did the other arbitrators , 
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dead. It i8 thuVapnLnt tW S, ° Muhammad Kafil is stated to be 

*» i. ■». ’»“.. l . h t:. h zr"* a ,r “'“ io ” "*■»“““• 

un-nUBa^Qd^arBr Alf^Th. 1 dlffareDOa . betweBn Musammat Bf.rk.t- 

r s 

f« I \■? i 

was considered necessary to oarry it further and have a deoree nas- 

?!n UP °^RA 0 SWard '- Aecordin ely » Plaint was filed on the 4th of 
S 136 f thB 8uit 0t Mu 8ammat Barkat-un-nissa 

g natJafar All, in the Court of the Subordinate Judge of Moradabad 

a gr 0 em e nt referred to arbitration i B set forth, as also the 
portioni of the award which deals with the dower of Barkat-un-nissa. 

h 1!i. 08 ° n th » 6 the defendant did not, in compliance 
with the terms of the award, give up proprietary possession of the pro¬ 
perty mentioned in it to the plaintiff, and a complaint is made that the 
award and also other papers were in the possession of the defendant 
lhe prayer is that the defendant be required to produce the award and 

that an order be passed giving possession of the property mentioned in 
iti to the plaintiff. 


Jafar Ali filed a written statement on the 15th of January 1884 in 
whioh he admits the signing of the award, expresses his consent to it and 
states that he did not question the validity of it. He also admitB that 
the arbitrators considered and deoided all the points, but states that they 
did not at ali consider that he (the defendant) was alive and that it was 
necessary to fix some allowance for his daily expenses. 


It was considered advisable by Jafar Ali, it will be observed, to 
make some show of opposition to his wife’s supposed olaim so as to keep 
up the appearanoe of reality. It will be observed al B o that the statement 
which Jafar Ali makes in thiB written statement, that the arbitrators had 
considered and deoided all the pointB in dispute, is an absolute falsehood • 
he did not put forward or mean to put forward any real defenoe to the 
suit, which was, as we have shown, a sham suit, concocted by himself 
There was no party litigating as plaintiff, no party litigating as defen¬ 
dant, and no real question raised. By the elaborate formalities 
observed in the proceedings and the seeming genuineness of the suit 
the Court was deoeived and passed a deoree in the terms of the award. 
That a gross deception was practised on the Court there cannot be 
a shadow of doubt. Thus a deoree was obtained which iB set [281] 
up by the defendants as a bar to the olaim of the plaintiffs. Jafar Ali 
died, as we have said, on the 23rd Ootobor 1893, and the suit out of 
whioh this appeal has arisen waB instituted on the 28th of August 1900 
by some of the heirs of Jafar Ali to recover possession of their share of 
his property. 


It iB admitted by the defendants that the plaintiffs are heirs of Jafar 

Ali, and as such entitled to the share (i.e. .^ths) whioh they olaim of any 

property which Jafar Ali owned at the time of his death ; but it is said 
as regards the property mentioned in the award and deoree, to which we 
have referred, that tbeBe heirs have no claim. It is further admitted by 
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, the learned counsel for the defendants that the appropriation of the pro- 

»"!• gj» valid 6 W. the 

Appellate ob jg r ot an d effect of the appropriation being to tie up the pr ®P® rty “ 

CmL - ne ui y for the descendants of Jafar Ali in the direct lme and to exclude 

are likewise bound by the deoree. J 6 j® 1 '^ny 0 event entitled to the 

It“ 

l a f iSui .h" to tototod « »>a* <»r b « beB.6t.oa to .to 

due oi appa.l which bate bean pressed in argument batore us. 

b.„ t . aras: irsffs: ss tr* f> j 

s*5i ta- s [.“■ :asr ixstsss 

”.C« Si2£UE* to ttoout n. . p»B .b. to. b»n ««**; 

s-jssars ssss css s/ssr a- 

« a nullity appears to us to be undoubted law. One of us had occas on 

in the suit of Nistarini Dassi v. Nundo Lall Bose (1) to discuss e 
authorities bearing upon this question. The principle upon whioh the 
decisions rest is stated in the judgment of Lord Brougham in Banian v. 
Becker (2). He there Btated the rule thus It is said that the who 
of these proceedings spring from a decree of the Court of Exchequer 
Ireland, and that that decree being pronounoed by a Court of compete 
jurisdiction upon parties legally before it, oannot now be questioned 
another Court of co-ordinate jurisdiction, but if brought into dispute 
all, should be brought into dispute in the Court where it was ong V 
pronounced. I agree generally to the proposition, but I must addtoi 
this one qualification, that you may at all times in a Court of compete^ 
jurisdiction—competent as to the subject matter of the suit itself 
you appear as an aotor, object to a decree made in another Court“P 
which deoree your adversary relies, and you may, either as a 
defender, objeot to the validity of that deor ee, provided it was pronounoa 


M) (1899) L L. R. 26 Cal. 891. 


(2) (1836) 3 Cl. and Pin. 479. 
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roll’anu !!“•#’ oon,,ri ™ n ° 0 . or of *ny doeoription or not in a 

’ „ P ro " ou ” 001 ’ 'n a real and substantial suit, between parties 
who were really uot in oontesb with oaoli other." 

[283] This rule has boon embodied in the Indian Evidenoe Aot. 
oeobion 44 of that Aot provided that "any party to a suit or other pro* 
oeediug may show that any judgment, order or decree wbioh ig relevant 
under sections 40,41 and 42, and wbioh has been proved by the adverse 
party, was delivered by a Court not competent to deliver it. or was 
obtained by fraud or collusion.'’ In the oaae of Rajib Panda v. Lakhan 
bendh Mahapatra (1), in which a suit was brought by the plaintiffs for 
possession of a tank, and in which, in support of their olaim, the plaintiffs 
adduced in evidence a petition of compromise and a decree obtained 
thereon in a previous suit between the same parties and relating bo the 
same tank, and the defendant alleged that the decree so relied on had 
been fraudulently obtained, it was held, on appeal from a decision of 
Stevens, J„ who had reversed the deoree of the District Judge and 
restored that of the Munsif on the ground that the oase was concluded by 
the deoree in a previous suit, that under section 44 of the Evidence Aot 
the defendant was entitled to show that the deoree was obtained by fraud. 
These authorities establish that a party to a deoree which has been 
fraudulently obtained may set up fraud as an answer bo the estoppel 
whioh the deoree would otherwise create. Bub can the heirs of Jafar Ali, 
who was not merely particeps criminis but the prime mover in the fraud 
whioh was in this case practised upon the Court, set up his fraud and 
claim to have the legal oonsequences of his aobs treated as a nullity ? 
There is a dearth of authority upon this subjeob, but section 44 of the 
Evidenoe Aot would seem bo furnish an affirmative answer. The rule 
that a privy in estate oannot do so is not of general application. There 
are oases which form an expeofcion to it, such as cases in which the act 
in whioh the parties concur is against the principles of morality or 
public polioy. In such cases the Court sees the necessity of suppor¬ 
ting the public interest, however blameable the parties themselves 
may be. Cases suoh as marriage brokage bonds, contracts in restraint 
of trade may be given as illustrations. In the case of Ahmedbhoy 
Hubibhoy v. Vulleebhoy Gassumbhoy (2), the question as bo the effect 
of a fradulent decree was considered and dealt with by [284] Latham, J. 
He held in that oase that where a deoree has been obtained by fraud 
and collusion of both parties to the suit, it is binding upon the parties 
and also upon their privies, bub that persons represented by but not 
claiming through the parties in the suit may in any subsequent pro¬ 
ceeding, whether as plaintiffs or defendants, treat the previous judg¬ 
ment so obtained by fraud and collusion as a mere nullity. In the 
course of his judgment the learned Judge refers to the well-known argu¬ 
ment of Mr. Solioitor Wedderburn in the Duchess of Kingston’s case, and 
observes :—“ As between the parties to such a judgment I apprehend that 
it is binding, and that, as Willis, C. J., said in Prudham v. Phillips (3), 
if both parties collude, it was never known that one of them oould vaoabe 
it." The same rule will, I think, though I can find no express authority 
on the point, apply as between the privies of these parties," and then he 
adds the pregnant words : " except probably where the collusive fraud 
has been on a provision of the law enaobed for the benefit of such privies. 

(1) (1899) I. L. R. 27 Cal. 11. 

(2) (1882) I. L. R. 6 Bom. 708. 


(3) (1775) 2 Ambler, 763. 
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For instance, I think that the heir would be allowed to show that a 
decree was obtained by his anoesbor oollusively in fraud of the Mortmain 
Act ; indeed the effeot of the provision of law is that the heir as regards 
it is made the antagonist of his executor (? ancestor) and cessante rattone 
levis cessat ipsa lex." There appears to be a close analogy between the 
else of an heir who impeaches a transaction as invalid under the Mort¬ 
main Aot and that of an heir who impeaohes an illegal waqf-namap, 
which is contrary to law and made for the very purpose of defeating his 
hope of succession as an heir of the ttafltf. It would be a serious ma ter 
if the owner of immoveable property could by the instrumentality of a 
Court of Justice carry into effect that which is prohibited by the aw of the 
land and which otherwise oould not be supported. An owner of property 
mioht under such circumstances, by an ingenious and clever device, 
suoh as was the scheme oonoooted in the present oase, elude the vigi¬ 
lance of a Court and obtain. ' perhaps per incur tarn, as here, a decree 
which was not justified by law and so preclude future generations 
from impeaching his illegal aot. But no Court will permit that [288] 
whioh is prohibited by law to be carried out by an indireot and 
circuitous contrivance. The rule which prevents a person who>» .a party to 
such contrivance from pleading the illegality of his act ought not, as it 
seems to us, to hold good as against persons olaiming through such party 
if they are the parties sought to be defrauded. An instance o an excep¬ 
tion to the general rule is to be found in the case of Doe dem Wdhams v. 
Tjlnvd (1) In that case an old gentleman of the name of Lloyd, by dead 
duly enrolled! conveyed to the lessors of the plaintiff Williams, in con- 
Bideration of £490, a houae and land upon certain trusts expressed in the 
deed the object of which was to promote the religious observances of a 
congregation of Dissenters. Lloyd lived in the house until bis death two 
vea?s later After his death the lessors of the plaintiff brought an eject¬ 
ment upon the deed against his heir-at-law lb was proved at the trial 
that although the purohase money was paid to Lloyd he shortly after¬ 
wards transferred £500 to two of the trustees, who built a obape on the 
land he had so conveyed. The defendant pleaded that the whole tran¬ 
saction was a fraudulent oontnvanoe on the part of Lloyd to elude the 

Statutes of Mortmain. The learned Judge who presided at the trial was 
nf oninion that even if there was fraud in the transaction, the deed was 
BtrioHy according to the provisions of 9, Geo. II, Gap. XXXVI, and that 

the grantor having survived the execution of the deed more than 12 

calendar months, the conveyance was good by way of gift under the brat 
section though not a transfer for valuable consideration within the 
seoond section, and further that even if Lloyd had meditated a fraud, he 
waH estopped from impeaching the validity of his own deed, and that his 
heir who stood in his plaoe was equally eBtopped. Aooordingly he direc¬ 
ted the jury to find a verdict for the plaintiff. Against this verdiot a 
rule nisi was obtained for a new trial, on the ground that the question 
of fraud ought not to have been withdrawn from the jury, and the con¬ 
tention on behalf of the defendant was that the conveyance was 
oolluBive and oould not be upheld as against him. The Judges 
agreed with this contention, and held that it was open to Hoyd s heir 
[286] to impeach the validity of the deed. Bosanquet, J., in the course 
of his judgment, observesThe defendant here contends that this 
conveyance, though exeouted more than 12 mo nths before the death of 


(1) (1839) 5 Bing N. 0. 741. 
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the grantor, ttas executed oollueively to elude the Statutes of Mortmain, im 
and if there was any evidence to establish that proposition, the learned Jan. 7. 

Judge me wrong in withdrawing it from the jury.” Coleman, J., stated - 

that if tho object of the grantor was to give the transaction the appea- Ap ^5^ LATe 
ranee of a valid sale, notwithstanding he should die within 12 months, _* 
and he had agreed for a return of the purohase money, I think that was 26 A. 272 = 
a ciroumstance to be inquired into by the jury as amounting to a fraudu* ^ ^ W. N. 
lent attempt to defeat the Statutes of Mortmain/’ Erskine, J., obser- 2 ^‘ 

VQ d :— I agree that if the transaction was collusive and colourable to 
elude the Statute of charitable ubgs the deed was void, though the grantor 
outlived the 12 months required by the Statute ( i.e ., 9, Geo. II, 

Cap. XXXVI) and that it was competent to the heir to raise.the question 

After oareful consideration of the arguments which have been laid 
before us and the authorities which have been cited, we are of opinion 
that the plaintiffs are not precluded from asking the Court to treat the 
waqf set up by the defendant appellant &b made in contravention of law, 
and that the award and proceedings taken with a view to validate that 
waqf were mere shams and ought to be treated by the Court as nullities, 
and we so hold. 

The next question whioh has to be considered is the dower of 
Musammat Barkat-un-nissa. Mr. Conlan contends that she is in any 
event entitled out of her husband’s estate to the enhanced dower of one 
lakh of rupees. His argument is that, whatever was the motive of 
Jafar Ali in enhancing his wife’s dower, the fact remains that he 
suffered judgment to pass against him for the enhanced dower, and 
that his heirs cannot impeach his act. The answer of Mr. O'Conor 
to this argument is that the admission of Jafar Ali in regard to the 
enhancement of his wife’s dower was part and parcel of the fraud 
concocted by him and Shah Asad Ali to defeat the expectations of 
his collateral heirs and to tie up his property [287] in perpetuity for the 
benefit of his lineal descendants, and cannot be treated as a genuine 
enhancement. That the dower was never intended to be and was 
not enhanced except nominally it is only necessary to look at 
the arbitration award to see. According to the scheme of the award 
Musammat Barkat-un-nissa was only entitled to payment of her dower 
in annual instalments of Rs. 1,000. Only after the lapse of a 
hundred years would the dower under this arrangement be satisfied. It 
is clear, having regard to her age, that Musammat Barkat-un-nissa could 
never have the personal enjoyment of more than a small proportion of 
the instalments of the enhanced dower. Moreover, she was precluded 
from disposing of any balance whioh might remain owing at the 
time of her death, for the award ingeniously provides that after her 
death the manager of the property shall pay the annual instalments 
remaining due in certain shares to Wahaj-un-nissa, Minhaj-un-niesa, 

Bibi Ruqia and Zia-un-nissa Bibi and others. After full consideration 
of the award and the evidence, we have come to the conclusion that 
there never was any contract or agreement on the part of Jafar Ali for 
the enhancement of his wife’s dower, and that the alleged enhancement 
was in name only. 

We therefore hold that Musammat Barkat-un-nissa is only entitled 
bo the dower originally fixed, namely Rs. 22,500. 

The sole remaining question is in regard to the after acquired pro¬ 
perty, whioh was purchased in the name of Musammat Barkat-un-nissa. 
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Mr. Conlan admits that she has failed to prove that this property was 
purchased, as she alleged, out of her own moneys, and that indeed her 
allegation could not, in the face of the documents whioh have been put 
in evidence, be supported. It is clear that this property was purchased 
from time to time out of moneys which came from the property or from 
profits of the property comprised in the award. For a number of years, 
we may observe, the award and decree were nob acted on. After the 
date of the decree upon the award Jafar AH continued to make 
collections as the owner of the property and kept the ^counts with 
his bankers in his own name. It was nob until the year 1889, six years 
[288] after the date of the award, that an account was opend in the 
name of Musammat Barkat-un-nissa. In his account a ° der dafce “ om 
Katik Badi 13, Sambat 1940, up bo Kattk Badx 12, Sambat _ 1941, there 
is an entry of Rs. 7,585-9 representing the price of mauza Bho]pur, one 

of the villages comprised in the waqf-namah, whioh was.sold by Jafar 
Ali to Musammab Wajida, and in the same account is an item o 
Rs 3 100 which was applied by Jafar Ali in the purchase in the name of 
his wife of a village called Seethal, one of the village* which she now 
olaims. Again, under date Sawan Sudi 8, Sambat 1943, m the 
accounts is a payment by Jafar Ali of Rs. 1,100 to Sn Ram, Bama. This 
money undoubtedly represented part of the purchase money of a share 
in mauza Ataila whioh was conveyed to Musammat Barkat-un-nissa by 
Sri Ram on the 26th of July 1887. Again, the aooounts kept in the 
name of Musammat Barkat-un-niesa show that purchases were made by 
her out of the profits of the property comprised in the waqf-namah,. 
Under date Sawan Sudi 11, Sambat 1946, we find that a sum of 
Rs. 5,690 was applied in the purchase of mauza Akhtiarpur. 

It is argued on behalf of Musammat Barkat-un-nissa that the pur¬ 
chase of these villages in her name raises a strong presumption that her 
husband intended them to be in the nature of advancements to her. JNo 

such presumption can, in our opinion, arise under the circumstances of 

tbis case. It appears to us obvious that the purchases were made in her 
name simply because she was, under the waqf-namah and award, the 
mutawalli, or manager, of the endowed property. Independently of the 
sham arbitration proceedings there is nothing to show that Jafar All 
intended to confer any benefits on his wife over and above her dowerj and, 
indeed, so far as her dower is concerned, the amount is only nominally 
increased, for her interest in the enhanoed dower is restricted to the 
receipt of Rs-1,000 annually for her life only. We cannot therefore 
regard purchases made by her when she presumably was aoting as 
mutawalli as intended for advancements for her, and we are unable to 


yield to her contention. 

[289] This disposes of the three points which have been pressed in 
argument before us on behalf of Musammat Barkat-un-nissa. We agree 
generally in the view expressed by the learned Subordinate Judge upon 
these three matters, and we think that the decree passed by him is 
oorrect in so far as he finds that the arbitration proceedings, award and 
deoree passed thereon are null and void, that the dower of the plamtin 
was nob really and truly enhanced and that the after-acquired properties 
purchased in the name of Musammat Barkat-un-nissa formed part ot 
the estate of Jafar Ali. There is one matter, however, in regard to whio 
we are disposed to think that the Subordinate Judge in his judgment 
has not regarded with sufficient consideration the position in .which 
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Muasmmat Barkst-un-niasa was nlanml ho • 

husband. So far as we can ‘ by the lmpropsr of her 

89 wa o s r ‘iiis ^ k A^nr^r.sa= 

olt iQ d her r m< v° r »ba^SLzy u ;.^^ 1 b ; h “ a ^ , • 

sr fxsss tt K P isi 

her An*i y 1°- °° m ? terSa l ‘Vantage by the award or decree. Instead of 

ment in er |^ 1Dg h^rr 06 ,’-^ . W ^.' 80 far a8 re 2 9rdad her personal enjoy¬ 
ment, in all probability diminished. We must therefore take care that 

ante w De ^ plamtiff8 heirs of Jafar All against his wrongful 

acts wrong is not done to an innocent party. Equitable terms oan be 

imposed on p aintifls as the price of the relief which they obtain from 
the Oourt. When Muaammat Barkat-un-nissa took over the control and 
management of her husband's property, she no doubt did so in the 

belief that the award and deoree thereon were binding upon her, and 

that she, so long as she lived, would be entitled to an annual payment 
of Ks. 1,000 out of the property. The learned Subordinate Judge has, 
as appears by his judgment, found that her dower of Rg. 22,500 has 
been more than satisfied by the usufruot of the property from the death 
of her husband. He has rightly, we think, held that she oannot be pro¬ 
perly debited with rents and profits which aoorued during the life-time of 
her [290] husband. It would not be equitable, if it be the case that 
Musammat Barkat-un-nissa was no party to the transactions in question, 
that the heirs of her husband should be placed in a position to render 
her liable to account for rents and profits whioh aoorued during the life¬ 
time of her husband and whioh he oould have disposed of as be thought 
fib, or that any rents and profits realized during that period should be set 
off against her dower. On the death of her husband, however, the 
matter is different. She ought then to have become aware of her true 
position and of the faob that the sham arbitration proceedings, award and 
deoree thereon could nob be supported. At the same time we must nob 
lose sight of the fact tbab the plaintiffs for a number of years after the 
death of Jafar Ali lay by and book no steps for the reoovery of their share of 
Jafar Ali’s estate, and no doubt thereby bo some extent lulled Musammat 
Barkat-un-nissa into security. We think upon the whole that under the 
circumstances Rs. 1,000 annually from the death of Jafar Ali should be 
Bet off against the dower debt. Bat Musammat Barkat-un-nissa must 
account for the plaintiffs' share of the rents and profits for a period of 
three years prior to the institution of the suit. Whilst, therefore, wo 
hold in favour of the plaintiffs on their main contentions, we think that 
as regards the dower of Rs. 22,500 so muoh only should be deemed to 
have been satisfied at date of suit as represents annual sums of Rs. 1,000 
form the death of her husband in -1893. Musammat Barkat-un-nissa 
must, however, fully account for the property of her husband and for 
the rents and profits of the plaintiff's Bhare of it from the date of 
institution of the suit to the present time and for a period of three 
years anterior to the date of the institution of the Buit. We modify 
the operation of the deoree in the lower Court iu the manner above 
pointed out, but in all other respeotB we confirm the deoree and dismiss 
the appeal. The appellant muat pay the ooats of the appeal. 

Decree modified , 
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[291] APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Burkitt. 

Debendra Mohan Eai ( Plaintiff ) v. Sona Konwar and others 

(Defendants),* 

[8th January, 1904.] 

. , , Vnf 1 a M i Transfer of Property Adi, section 83-Mortgage-Payment of 
M mJtgage money Z GoJt-Palment made to credit of mortgagee and a third 

Verson. 

that a payment of mortgage money into Court purporting to be made 
Held thatapaym f & f Prop0rty Act, 1882, but made not to the 

under section 83 of the Iran:.ler oi j* h o£ thfl mortgi gee and a third 

Ored nn O w t ^\S°such 8 a 0 payment as would entitle the mortgagor to the benefit of 
porson, was not su P ? WO uld the omission of the mortgagee to take 

X SKK-S3?»:«»»»» » ««»< ■ 

on his mortgage. 

[Ref. 64 I. C. 606.] 

Du fha 27th of November 1895 the defendants executed a mortgage 
in favour ^>E the pontiff to secure a loan of Be. 1.200 with interest at the 
rate oE Be 1-8-0 per oentum per mensem, and compound interest cal¬ 
culated with yearly rests. The loan was for a period of two years 
certain ; but before the expiration of the two years namely, on the lot 
of June 1897 the defendants, aoting apparently under section 83 of the 
Transfer of Property Act, paid into Court Bs. 1,2094-0 the amount which 

t bey alleged to be then due by them to the plaintiff for principal and 
interest. S This money, waB however, deposited, not to the credit of the 

i ’ nff oinnn but to the credit of the plaintiff and one Babu Gaur Han 
Chakravarti Notice of the deposit was given to the plaintiff, but be took 
no steps to draw it out, nor did he take any objeotion to the deposit 

except as to the sufficiency of the sum paid in. 

On the 16th of February 1898 the plaintiff sued to recover the 

amount then due on the mortgage by sale of the mortgaged property. 

The Court of Orst instance (Subordinate Judge of Benares) found that the 
uavmenb into Court made by the defendants on the 15th of June 1897 
L« having regard to the terms of the mortgage-deed premature, and 
therefore nob a payment within the meaning of section 83. Consequently 
it gave a decree for sale of the mortgaged property ; but inasmuch as the 
nlaintiff after having received notice of the deposit, delayed to take pro- 
MAdinae for the recovery of the debt, it oame to the conclusion that be 
was not entitled to [292] interest after the due date of the mortgage, 
namely, the 27th of November 1897, and for the same reason it refused 
to give the plaintiff the costs of the suit. 

Against this decree the plaintiff appealed, claiming in the appeal 
interest up to the date of payment and also the costs of the suit. The 
defendants did not appeal, that is to say, they acquiesoed in the finding 
of the Subordinate Judge that the payment into Court was not valid 
within the meaning of seotion 83 of the Transfer of Property Aob. lne 
lower appellate Court (District Judge of Benares) came to the conclusion 
that the Court of first instance was'wrong in holding that the pay men 
into Court was premature; and, having considered what sum was actually 


* Appeal No. 31 o! 1903, under seotion 10 of the Letters Patent. 
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due on the mortgage, found that the plaintiff was not entitled to interest 
or oosts, and dismissed the appeal. 

The plaintiff appealed from this duoree to the High Court, and his 
appeal coming before a single Judge of the Court was dismissed. The 
plaintiff thereupon preferred the present appeal under seotion 10 of the 
Letters Patent. 

Babu Jogindro Nath Ghaudhri for the appellant. 

Babu Surendra Nath Se7i for the respondents. 

Stanley, C.J. and BurKITT, J. —This ie an appeal under seotion 10 
of the Letters Patent, brought by the plaintiff in a suit to raise the 
amount due to him on foot of a mortgage of the ‘27th of November 1895. 
The mortgage was executed by the defendants in favour of the plaintiff 
to aeoure a loan of Ra. 1,200 and interest at the rate of Re. 1-8-0 per 
cent, per mensem with compound interest calculated with yearly rests. 
The loan was for a period of two years certain. But before the expiration 
of the two years, namely, on the 15th of June 1897, apparently aoting 
under the provisions of seotion 83 of the Transfer of Property Act, the 
defendants paid into Court a sum of Ra. 1,209-4-0, the amount alleged 
to be then due by them to the plaintiff for principal and interest. 
Notice of this payment was given to the plaintiff, but no steps were 
taken by him to withdraw the money, nor was any objection taken 
to the deposit, save as to the insufficiency of the sum so paid in. The 
defendants did not comply with the provisions of section 83 They 
deposited the money to the [293] account of the mortgagee bun, fer some 
reason or other beat known to themselves, they associated with the 
mortgagee one Babu Gaur Hari Chakravarti. The Court of first instance 
“ the Lit which was brought by the plaint, If to raise the amount of the 
“'Ll debt by sale of the mortgaged property, found that the payment 
“t Court mad y e by the defendants on the 15th of June 1897 was. 
having regard to the terms of the mortgage-deed, premature, aud here- 
fll not a navment within the meaning of seotion 83. Consequently it 
fore not a py mortgaged property; but inasmuch as the 

Tintiff aUer having received notice of the deposit, delayed to take 
pro'ceedi'ngs^or^Cje'reaovery of the debt, it came to the conclusion that 

proceeding t j Qtefe0t after the duo date of the mortgage, 

namely the 27th of November 1897, and it for the same reason refused 

to give the plaintiff the oosts of the suit. 

Against this decree the plaintiff appealed, claiming in the appeal to 
, • nn t-o the date of payment and alao oiaimmg the costa of 

thTsuib No appeal was preferred by the defendants They acquieeed 
in the hading of the learned Subordinate Judge, that the payment into 
Court was not valid, within the meaning of section 83 of the Transfer of 
Prnnertv Aot On appeal to the learned District Judge, he came to the 
cmuolusio]^that the Court of first instance was wrong in bolding that the 
navment into Court was premature; and having considered what 
p y ffiaa due on foot of the mortgage, oame to the conclusion 

the plaintiff was not entitled to interest or the costs of the suit, and 

®T . ao /\u a anneal No question, we may observe, was raised in that 
dismissed tbe appeah Hoq ^ ^ of ^ th#t tha 

pay ment n into Court was not a valid payment Consequently, the learned 
District Judge had no other oourse open to him but to dismiss the ap 
i Tf the defendants had, by a oross appeal, questioned the propriety 

Si o"l: C.«.i .. ita .-an. .1 «• 
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1904 into Court, then the District Judge would have been bound to have 

Jan. 8. dismissed the suit, inasmuch as he found that a sufficient sum had been 

. paid into Court Go the credit of the mortgagees under seobion 83. 

appeldai b 

-’ [294] From the decree of the District Judge an appeal was prefer* 

26 A. 291=1 red bo this Court, when the matter was fully considered. The learned 
A. L. J. 5 . Judge before whom the appeal came, expressed the opinion that if in the 

appeal the propriety of the construction of the mortgage-deed had been 
challenged, ho would have found it difficult to adopt the interpretation 
put upon it by the learned Disbriob Judge, an interpretation whioh, he 
observed, was based on a wrong reading of the deed. But inasmuch as 
no ground of appeal was directed to this question the learned Judge did 
not entertain it. As this was a question of law whioh had been discussed 
in the lower appellate Court, having been considered necessary for the 
due determination of the issues before that tribunal, we are disposed to 
think that the learned Judge of this Court might well have entertained 
it. We do not, however, think it necessary to go into this question, in¬ 
asmuch as there is another question whioh is fatal to the respondents’ 
case. As we have pointed out, the money was deposited by the defen¬ 
dants nob to the account of the mortgagee alone, but to the account of the 
mortgagee and a person who happens to be hiB pleader in the present suit. 
This payment was dearly nob a payment within the meaning of sec¬ 
tion 83. Payment under section 83 must be a payment to the account of 
the mortgagee alone, so that the mortgagee may, on reoeipt of the notice 
of deposit, apply to the Court by petition and forthwith obtain payment, 
without the concurrence or sanction of any other person. The seobion 
confers on mortgagors an exceptional privilege, whioh other debtors do 
nob enjoy, of paying the amount of their debt into Court and so relieving 
themselves of any further liability. An exceptional privilege of the kind, 
however, must not be abused, and a mortgagor who does nob strictly ob¬ 
serve the provisions of the seobion, bub makes a payment which involves 
the necessity of a decision of the Court as to the rights of parties other 
than the mortgagee, oannob be regarded as having made the payment with¬ 
in the meaning of the seobion. The deposit in this case, even if it were 
a good deposit in other respects, could not have been drawn out without 
the concurrence of or notice to the vakil to whose oredib it had been 
[299] deposited jointly with the mortgagee. As, then, we are o( opinion 
in this case that there has been no valid deposit under seobion 83, it 
appears to us that the plaintiff is clearly entitled bo the amount of his 
mortgage debt together with interest after the due date up to the date of 
payment, and we think that the justifiable omission on his part to take 
any notice of such a deposit as was made in this case clearly does not 
disentitle him to interest or to his costs of the suit. We therefore allow 
this appeal, set aside the decree of this Court and of the lower appellate 
Court, and modify the deoree of the Court of first instance by allowing 
the plaintiff interest at the stipulated rate up to the date of payment 
and also bis costs of suit. The plaintiff will be entitled to the costs of 
this appeal and also in all courts. We extend the time for payment up 
to the 15th of April 1904. 

Appeal decreed. 
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APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr . Justice Banerji. 


Masit Un-Nissa and others (Defendants) v. Pathani and others 

(Plaintiffs)* 

[18th January, 1904.] 

Muhammadan Law-Legitimacy—Presumption arising from relations between the 
parents. 

Under the Muhammadan law the mere continuance of cohabitation under 
oiroum^tances in whioh no obstaole to marriage exists is not alone suffioiont to 
raise a presumption of marriage, but to raise suoh a presumption it is necessary 
that there should be not only a continued oohabitation but a continued coha¬ 
bitation undor oiroumstanoes from whioh it could reasonably bo inferred that 
the cohabitation was a cohabition as man and wife, and there must be a treat¬ 
ment tantamount to an acknowledgment of the faot of the marriage and the 
legitimacy of the children. Khajah Rtdayut Oollah v. Rai Jan Khanum (1) and 
Ashrufood Dowlah Ahmed Rossein Khan Bahadoor v. Ryder Rossein Khan (2) 

referred to. 

[Ref. 1 9 C. W. N. 352.] 

The suit out o( whioh this appeal arose was brought by one Mussam- 
mat Pathani and her four minor children to reoover joint possession of a 
share in the property of a deoeased Muhammadan, Wazir Muhammad 
Khan who was alleged by the plaintiff Pathani to have been her husband, 
the father of her children, and for mesne profits of the property claimed. 
[296] The defendants were Musammat Masit-un-nissa, admittedly a 

wife of the deoeased Wazir Muhammad Khan, and her son and daugh¬ 
ter The defence set up raised two main contentions : (1J it was denied 
that Musammat Pathani was the wife or that her children were the 
legitimate children of Wazir Muhammad Khan, and tf ) it was alleged 
that even if the plaintiff's were respectively the wife and the legitimate 
children of Wazir Muhammad KhaD, they could have no olaim to oertain 
immovable property which was alleged to have passed by gift from 
Wazir Mohammad to Masit-un-masa and her daughter The Court of 
first instanoe (Subordinate Judge of Sabaranpur) found that Musammat 
Pathani was the wife, and her children the legitimate children, of Wazir 
Muhammad ; and also found that the gift set up by Musammat Masit- 
uu-uissa had not been proved. That Court accordingly decreed be plain- 
tiff’s olaim in full. Against this decree the defendants appealed to the 

^^Th^Hon’ble Mr. Conlan, Pandit Sundar Lai and Pandit Moti Lai 

Nehru, for the appellants. . A7 ^ . -p. c 

Babu Jogindro Nath Chaudhn , Babu Satya Naraxn , Dr. Sattsh 

Chandra Banerji , and Babu Nemi Das for the respondents. 

Blair and Banerji, JJ.—This suit was brought by one Musammat 
Pathani and her infant children for an award of joint possession and for 
mesne profits of shares in the property of a deceased Muhammadan, 
Wazir Muhammad Khan, alleged by the plaintiff Pathani to be her hus¬ 
band and father of her children. The defendants in the Buifc are a lady 
who is admittedly a wife of the deoeased, her sou and her daughter 
The statement of defence set up two con tentions: (1) it is denied that 

^ 176 of 1901, from a decree of Babu Prag Das, Subordinate 

Judae of Sabaranpur, dated the 4th July 1901. 

([ 8 u, 8 Moo. I. A. 295 <*> <»»« “ M °°- * A ‘ 94 
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Musammat Pathani was the wife of the deceased and that her children 
are legitimate children : (2) it is alleged that even if Pathani be the wife 
and bor children the legitimate children of Wazir Muhammad, they can 
have no claim to certain immovable property alleged to have passed by 
gift from the deceased "Wazir Muhammad to the first and third defen¬ 
dants. It is manifeet that if the plaintiff's suit is defeated on the first point, 
the second would not arise. The Subordinate Judge of Saharanpur 
[297] has found that Musammat Pathani was the wife and her offspring 
the legitimate children of Wazir Muhummad. He has also found that 
the alleged gift to Musammat Maeit-un-nissa and her daughter is not 
made out. Both these findings are disputed in this appeal. 

The first and most important question is whether upon the evidenoe 
before him the Subordinate Judge rightly found the fact of marriage 
alleged to have taken plaoe between Musammat Pathani and 
the deoeased prior to the birth of her children. The evidence with 
which she came into Court was, firstly, the direct evidence of four 
persons all of whom deposed to the performance of a marriage ceremony 
between her and the deceased Wazir Muhammad at a time prior to the 
birth of any of the children. That evidence the Subordinate Judge has 
found himself unable to believe. We have examined it with careful 
scrutiny, and see no reason to differ from the conclusion at whioh he has 
arrived. The remaining evidence upon which he has felt himself bound 
to deoide upon the issue of marriage or no marriage is the proof, which 
appears to us indisputable, that the plaintiff Musammat PatbaDi coha¬ 
bited for years with the deceased Wazir Muhammad, and that the other 
plaintiffs were children begotten by him upon her. Other evidence there 
is none of an unambiguous kind. It appears beyond doubt that the 
plaintiff Pathani lived with him in a thatched house at some distanoe 
from the house inhabited by his undoubted wife Musammat Masit-un* 
nissa. It seems impossible to draw any inference from the fact that 
Pathani should not have been admitted to live in the same house as 
Masit-un-nissa, as it is explained by the faot that Pathani belonged to a 
caste and sooial stratum lower than that of Masit un-nissa. Besides that 
there are cases no doubt where a Muhammadan wife resents the intrusion 
of a second wife and would muoh dislike to live with her. Under these 
circumstances we draw no inference as to whether the cohabitation of 
Wazir Muhammad and Pathani was a cohabitation as husband and wife. 
Beyond this faot there is absolutely no evidence as to the treatment of 
Pathani and her children from which it may be possible to infer either 
that Pathani was his wife or merely his conoubine. Upon this state 
[288] of faota the Subordinate Judge felt himself constrained by the 
decision of the Privy Counoil in the case of Khajah Eidayut Oollah v. 
Bai Jan Khanum (1). Their Lordships of the Privy Council, after 
referring to a statement of Mr. Maonagbten in his well known book on 
Muhammadan Law, observe :—“ The effect of that appears to be that 
where a child has been born to a father of a mother where there has 
been not a mere casual concubinage but a more permanent connection 
and where there is no insurmountable obstaole to Buch a marriage, then 
according to the Muhammadan Law the presumption is in favour of such 
marriage having taken plaoe." Prima facie the Subordinate Judge was 
right in accepting the dootrine laid down by the Privy CouDoil and in 
putting upon it the moBt obvious and natural meaning. Upon that 

(1) (1844) 3 Moo. L A. 295 ; s. o. 6 W. R. P. C. 52. 
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ruling the Subordinate Judge deoided in favour of Pabhanfs marriage and 
the legitimacy of her children. That case, however, has been the subjeot 
of consideration by the Privy Couuoil in the oase of Ashrufood Dowlah 
Ahmed Eossein Khan Dahadoor v. Eydcr Eossein Khan (1). The material 
passage is to be found on page 116. Referring bo the previous oase their 
Lordships said : The cohabitation alluded to in that judgment was 

oontinual ; it was proved to have preceded conception, and to have been 
between a man and woman cohabiting together as a man and wife and 
having that repute before the conception commenced, and the case deoi¬ 
ded that not cohabitation simply and birth, bub that cohabitation and 
birth with treatment tantamount to acknowledgment sufficed to prove 
legitimacy. Upon that interpretation, by whioh we are bound, it would 
be necessary to prove nob only a oontinual cohabitation bub circumstan¬ 
ces from whioh it oould be reasonably inferred that the oohabitation 
was a cohabitation as man and wife. The difference between the two 
interpretations is this ; whereas taken literally the judgment in 
the earlier oase apparently deoided that oontinual oohabitation plus 
birth after suoh cohabitation without any other evidence or circum¬ 
stances afforded a prima facie presumption of marriage under 
the Muhammadan Law, the later ruling held that nob [299] merely 
cohabitation and birth after cohabitation would amount to such 
a presumption, but that the cohabitation must be a oohabitation as 
man and wife and there must be a treatment tantamount to acknowledg¬ 
ment of the fact of the marriage and the legitimacy of the children. 
Probably if the Subordinate Judge’s attention had been called to the con¬ 
struction put by their Lordships of the Privy Council upon the diotam in 
relation to evidence as laid down in the earlier case he would have 
arrived at a different conclusion. In this case there is no evidence 
whatever of treatment tantamount to acknowledgment, and we find it 
impossible to distinguish the cohabitation from a oohabitation between a 
man and his ooDoubine. Upon the later ruling of the Privy Counoil, 
whioh we are bound to follow, we are constrained to decide that there is 
no evidenoe in this oase upon whioh we oould properly find the faob of 
Pathani s marriage or her children s legitimacy. Upon this finding it is 
unnecessary to oonsider whether the evidenoe of the gift to Musammat 
Masit-un-niBsa and her daughter is sufficient to establish the oase seb up 
by them. The result is that the appeal is deoreed, the judgmenb and 
the decree of the Court below are set aside, and the suit of the plaintiffs 
is dismissed with costs in both Courts. 

Appeal decreed. 
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PRIVY COUNCIL. 


Ganesh BAKE&H.'(Defendant) v. Harihar BaKHSH (Plaintiff).* 

[On appeal from the Court of the Judicial Commissioner of Oudh t 

Lucknow.] 

[12th February and 23rd Maroh, 1904.] 

Interest—Interest on arrears of rent , liability for—Under-proprietor—Act No. XXII 
of 1886, (Oudh Rent Act), section 141 —Act No. IX of 1872 {Indian Contract Act), 
section 7 $—Suit for breach of Contract—Damages—Act No. XXXII of 1839 
(Indian Interest Act)—Time at which rent is payable—Statute 3 and 4 Will. IV, 

Q. 42. 

Although an under-proprietor is not liable for interest on arrears of rent 
under seotion 141 of the Oudh Rent Act as not being a tenant within the 
meaning of that section —Muhammad Mehndi Ali Khan y .Muhammad Eastn 
Khan (1)—yet there is nothing in the Aot or in that deoision which exoludes 
[300] any liability for payment of such interest whioh an under-proprietor 
might be under apart from the Aot. 

Where a compromise, containing an agreement to pay rent, oome to between 
the predecessors in title of the present litigants, had been followed by a deoree 
whioh carried into effect the terms of the agreement. Held, in a suit for 
arrears of rent that the agreement was merged in the decree, by whioh, and not 
by the agreement, was established the status of under-proprietor from whioh 
the obligation to pay the rent was derived, and that the suit was therefore not 
one for breach of contract within the meaning of section 73 of the Contraot 
Aot (IX of 1872) in whioh interest on the arrears could be given as damages. 

Nor oould such interest be given under the provisiops of the Interest Act 
(XXXII of 1839), it being necessary under those provisions for the plaintiff 
to show that the rent was payable “ by virtue of some written instrument at 
a certain time ; M and in this case neither the deed of compromise nor the 
decree prescribed any time for the payment of the rent, nor contained any 
terms from whioh the time could be ascertained. 

The Interest Aot of 1889 was passed for the purpose of extending the English 
Act (3 and 4 Will. TV, 0. 42) to India, and its provisions in this respeot being 
the same as those of the English Aot, the English decisions may be referred to 
in construing the Indian Aot. 

Queers whether under those decisions it was necessary that the aotual date for 
payment should he fixed by the written instrument, or whether it would be 
sufficient if the instrument only contained the basis of the calculation whioh 
made it oertain. 

Duncombe v. Brighton Club and Norfolk Hotel Co. (2), London, Chatham 
and Dover Railway Co. v. South Eastern Railway Co. (8) and Merchant Ship¬ 
ping Co. v. Armitage (4) referred to. 

[Cited: 11 C. W. N. 1109=17 M. L. J. 465=4 A. L. J. 750=31 Bom. 666=2 M. L. J. 
394 ;‘81 Bom. 15: Ref. 31 Bom. 854=9 Bom. L. R. 489; 7 O. 0. 198: Fol. 28 
I. O. 886=29 M. L. J. 772.] 

Appeal from a judgment and deoree (August 19th, 1899,) of the 
Court of the Judioial Commissioner of Oudh whioh affirmed a deoree 
(August 11th, 1898,) of the Deputy Commissioner of Sitapur, by whioh the 

respondent’s suit was decreed. 

The suit was brought agaips t the appellant and another defendant , 

• Present :—Lord DAVEY, Lord ROBERTSON, and SIR ARTHUR WILSON. 

( 1 ) (1898) L. B. 261. A. 41; I.L. R. 26 ( 3 ) (1891) L. R. 1 Oh. 120. 

Cal. 528. (4) (1878) L. R. 9 Q. B. 99. 

(2) (1875) L. R. 10 Q. B. 971. 
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Gadadhar Bakhsh, for arrears of rent for the year 1305 Faeli in respeot 
of oertain uuder-proprietary villages and for interest on such arrears. 

The following pedigree explains the position of the litigating parties. 


1904 

Feu. 12. 
March 23. 


I 

Baldeo Bakhsh. 

I 

Bisheshar Bakhsh. 


Fateh Kunwar, 
(dead). 


[301] BASTI SI NO H. 

! 


I 

Balwant Bakhsh. 

I 


1 

Sitla Bakhsh. 


1 

Ganga Bakhsh. 

1 

Harihar Bakhsh, 
( Plaintiff ). 


! 


1 

Jang Bahadur. 


1 

Beni Madho, 
(widow, living). 


I 

Uman Trasad. 


1 

Ganesh Bakhsh, 
(1 st defendant). 


Gadadhar Bakhsh, 
(2nd defendant). 


Privy 

COUNOIIi. 


26 A. 299 — 
311 A. 110= 
8 C W. N. 
621=14 M. L. 

J. 190=6 
Bom. L. R. 
603. 


After the annexation of Ondh the taluqa of Sarora was settled with 
Ganga Bakhsh at the seoond Summary Settlement. In 1863 disputes 
aroBe between the taluqdar Ganga Bakhsh and Biaheshar Bakhsh and 
Uman Prasad in regard to the respective interests of the two last named 
relatives, and litigation ensued, which was eventually settled by a deed of 
compromise, dated the 4th of May, 1864, made by the three parties above 
named. Under this compromise Ganga Bakhsh took one half of the 
taluqa, and Biaheshar Bakhsh and Uman Prasad one quarter each; cer¬ 
tain villages were allotted to each of them, and three villages called 
Kathwa, Ghazipur, and Himmatnagar were jointly held by them. Of 
these three villages Gbazipur was acquired under a mortgage, whioh 
was subsequently redeemed, and the mortgage money was by consent 
expended in the purchase of a village named Bhatpur. The deed of 
compromise also contained the following agreement between the 

parties 

“ We Bisheshar Bakhsh and Uman Prasad, will deposit each a quarter of the pre. 
sent Government revenue with Ganga Bakhsh, and the latter, adding the remaining 
half of the Government revenue, shall deposit the same with the Government till its 
assessment by the Regular Settlement. After the Regular Settlement the persons in 
possession shall pay as aforesaid such revenue as may be assessed on a village, whe¬ 
ther low or high, but as regards the revenue of the villages held jointly the same 
praotioe shall be followed, vis —half of the revenue shall be paid by us Bisheshar 
Bakhsh and Uman Prasad and half by Ganga Bakhsh. As to the excess or otherwise of 
the landed share, it shall be counterbalanced by the distribution of the joint villages 
Kathwa, Ghazipur, and Himmatnagar. Moreover, we, Uman Prasad and Bisheshar 
Bakhsh,’ shall pay to Ganga Bakhsh, taluqdar, along with the Government revenue, 
10 per cent, taluqdari dues on the present Government revenue or whioh may be fixed 

from time to time.” 

[302] The Settlement Officer of Sitapur passed a decree in accor¬ 
dance with the terms of the compromise. Bisheshar Bakhsh died in 
November, 1865, and was succeeded by ibis widow Fateh Kunwar, who 
retained possession of Bisheshar’s share until her death in October, 1879, 
when Uman Prasad obtained possession of it as next heir bo Bisheshar. 
For this share Harihar Bakhsh, the present respondent, who had succeed¬ 
ed to the taluqa on the death of his father Ganga Bakhsh, brought a suit 
against Uman Prasad, bub the olaim was finally disallowed by the Judi¬ 
cial Committee of the Privy Council on the 11th of December, 1886 (1), 

( 1 ) (1886) U R. 14 I. A. 8 ; I. L. R. 14 Cal. 296. 


203 



1904 
FeB. 12. 
MARCH 28. 

Privy 

COUNCIL. 

26 A. 290= 
81tl. A. 116= 
8 C. W. N. 
621=14 M. 
L. J. 190=6 
Bom. L. R. 
80S. 


26 All. 303 INDIAN HIGH COURT BBPOBTB [Yol 

and Uman Prasad thus beoamo own 9 r of both the under-proprietary 
estates. On his death his sons Jang Bahadur and the appellant Ganesh 
Bakheh became the owners, and on the death of Jang Bahadur he was 
succeeded by his son Gadadhar Bakhsh, the seoond defendant. A parti¬ 
tion was effected, and Ganesh and Gadadhar bhenoeforbh held their Bhares 
separately. In November, 1897, Gadadhar Bakbsh tendered the rent 
due on the villages which belonged to his share and on the respondent 8 
refusal to receive the same deposited the amount in Court under the pro¬ 
visions of section 15 of Aob No. XXII of 1886 : and on the 4th of June, 
1898, Ganesh Bakhsh, the appellant, also tendered his separate rent and 
demanded a separate reoeipt. The respondent refused to receive the rent 
and give a separate receipt, olaiming that there was only one under¬ 
proprietary tenure, for the rent of which Ganesh Bakhsh and Gadadhar 
Bakhsh were jointly liable. Thereupon Harihar Bakhsh instituted the suit 
out of which the present appeal arose, olaiming the sum of Rs. 11,959 as 
arrears of rent and interest thereon at the rate of 12 per cent, per annum 
from the defendants jointly. 

The defendants filed separate written statements. The main defence, 
so far as material, was (i) that the defendants were not jointly liable to 
pay rent ; (ii) that they were not liable to pay interest on the arrears ; 

(iii) that they had tendered the whole amount of rent due by them ; and 

(iv) that they were nob liable to pay taluqdari dues on the revenue of the 
village of Bhatpur or ohaukidari dues in regard to the village of [303] 
Khatwa. The plaintiff pleaded that the question in dispute had been 
previously deoided in his favour, and the following issues were raised 
on the disputed points :— 

(2) Is the question as to liability to interest res judicata ? If nob, 
is the plaintiff entitled to it, and at what rate ? 

(3) Is the question of joint liability res judicata ? If nob, is liability 
joint or separate ? 

(4) Was there an offer made by defendants to plaintiff of such a 
description as bo relieve them from liability to costs and interest ? 

(5) Is the sum included in the claim on account of Bhatpur recover¬ 
able in this suit ? 

( 6 ) Is the sum of Rs. 36-8 included in the olaim on aooount of 
ohaukidari for Ebatwa recoverable in this suit ? 

The previous litigation referred to on the plea of res judicata was 
6 r 0 b in respect of the village of Bhatpur, whioh had been purchased with 
the money paid for the redemption of Ghazipur, whioh Ganga Bakhsh, 
BiBheshar Bakhsh and Uman Prasad had held on mortgage. In a suit 
between Mohan Kunwar and Fateh Kunwar it was deoided on the lsb of 
September, 1871, that the new villages were to be charged with a haq 
taluqdari of 10 per cent, on the Government revenue. On the 6 th of 
Maroh, 1885, Harihar Bakhsh sued Uman Prasad fcr arrears of rent. In 
that suit he claimed an allowance of 10 per cent, on both the Govern¬ 
ment revenue and cesBes ; and his claim included the village ofiBhatpur, 
and also interest on arrears of rent. Uman Prasad's defence was that 
Harihar Bakhsh was not entitled to 10 per cent, on the cesses, nor bo 
any allowance for Bhatpur, nor bo interest on the arrears. The first 
Courb held that Harihar Bakhsh was entitled to recover 10 per cent, on 
the cesses, and also interest on arrears of rent. As regards rent and 
cesses for Bhatpur the first Court held that it had jurisdiction to 
entertain the suit. This judgment was reversed by the Deputy Com* 
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missioner, hub on a second appeal the Judicial Commissioner on the 29th 
ot Juno. 1886, held that Harihar Bakhsh was entitled to the allowance 
of 10 per cent, on the oesses ; and that the Lower Court had jurisdiction 
as to Bhatpur *, but he allowed no interest on arrears of rent. 

[304] In 1896 Harihar Bakhsh brought a suit for arrears of rent 
and interest against Ganesh Bakhsh andGadadhar Bakhsh as being joint¬ 
ly liable, and in that suit the Deputy Commissioner of Sibapur on the 
8 th of April 1896, held that Ganesh and Gadadhar were jointly liable 
for the rent, but were not liable for interest on the arrears. On appeal 
the Court of the Judioial Commissioner held that Harihar was not en¬ 
titled to interest either under section 141 of Act No. XXII of 1886, or 
under section 73 of the Contraot Act (IX of 1872), nor under Aob XXXII 
of 1839. 

In another suit for rent bebween the Bame plaintiff and the same 
defendants the Court of the Judioial Commissioner on the 27th of June, 
1898, held that the compromise of the 4fch of May 1864, was a contract 
to pay rent, and that Harihar Bakhsh was entitled to recover interest on 
arrears as damages for breach of the contraot. 

In the present suit the Deputy Commissioner of Sitapur held that 
the question as to the joint liability of the defendants to pay rent was 
concluded by the judgment of the 8th of April, 1896 ; the question as to 
their liability to pay interest on arrears by the judgment of the 27th of 
June, 1898 ; and their liability as to Bhatpur by the judgment of the 1st 
of September, 1871. He held that the defendant Ganesh Bakhsh was nob 
liable for the ohaukidari dues in regard to the village of Khabwa ; and 
also that the offer of the defendants to pay the rent was nob sufficient to 
relieve them from the liability to pay interest, as the offer was made 
conditional on their obtaining separate receipts to which they were nob 
entitled. In the result the Deputy Commissioner gave the plaintiff 
a decree for Bs. 11,491 with cost and interest at 12 per cent, per annum. 

From that deoision Ganesh Bakhsh alone appealed to the Court 
of the Judioial Commissioner of Oudb. That Court held that the ques¬ 
tions of the joint liability of the defendants for rent and of their liability 
to pay taluqdari dues for the village of Bhatpur were res judicata. As to 
the claim to interest on arrears the Court held that the liability of the 
defendants had been rightly determined by the decision of the 27ch of 
June, 1898, and that the offer of the defendants to pay the rent being 
[305] conditional did not operate to relieve them from payment of 
interest. As to the liability for interest the Judioial Commissioners 

Baid :— 

“ As to whether the appellant is liable to pay interest on the arrears of rent 
olaimed, it appears that a suit for arrears of rent between the parties was hoard ia 
seoond appeal by Mr. Chamier, 2nd Additional Judicial Commissioner. On tho ‘27th 
June, 1898, that learned Judge decided that the razi-nama was proof of a oontract bet¬ 
ween the parties under whioh rent was payable by the appellant and Gadadhar 
Bakhsh to the respondent; that the breaoh of the contract rendered the appellant and 
Gadadhar Bakhsh liable to pay intorest as damages for the breaoh of it ; and that 
under aeofcion 12, Oudh Rent Aot, the appellant and Gadadhar Bakhsh would, in tho 
absenoe of an agreement to the contrary, be liable to pay their rent one month before 
the date fixed for tho payment of revenue. The oase will be found reported at 
page 270, 1 Oudh Cases. I agree with this ruling. It proceeds upon section 73, 
Indian Contraot Aot, and Qhansham Singh v. Daulat Singh (l). It is aot in conllict 
with tha decision in Muhammad Ali Khan v Muharnmad Ya sin Khan {‘i) oc with. 
the deowion of the Judioial Committee of the Privy Counoil. whioh affirmed that 
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deoision —Muhammad Mehndi Ali Khan v. Muhammad Yasin Khan (1). Unless, there¬ 
for, the appellant made a legal tender of the rent, he is liable to pay interest on 
rent which was not paid on the date fixed for the payment of revenue. As to the 
legality of the tender, I think that the Deputy Commissioner rightly held that no 
legal tender was made The money which the appellant tendered was tendered as 
his share of the rent, and on the condition that it should be received as his snare of 
the rent. As to the rate of interest the usual rate is 12 per cent, a year, and that 
rate is reoognised by section 141, Oudh Rent Aot, to be a reasonable rate. The 
Deputy Commissioner did not exercise his discretion unsoundly in allowing interest 

at that rate.” 

The Judioial Commissioners therefore dismissed the appeal with 
costs. 

On this appeal, 

Mr. De Gruyther for the appellant contended that he was not liable 
to pay interest on the arrears of rent. The appellant was an under- 
proprietor. The liability to pay interest on arrears of rent was imposed 
by seotion 141 of the Oudh Rent Act (XXII of 1886), and as to that en¬ 
actment it had been held by the Judioial Committee in Muhammad 
Mehndi Ali Khan v. Muhammad Yasin Khan ( 1) that an under-proprietor 
was not a tenant within the meaning of seotion 141 of the Aot. There 
was no oontraot to pay interest so as to bring the case within [306] 
seotion 73 of the Contract Aot (IX of 1872). Even if the appel¬ 
lant were liable the rate of interest given was excessive. 

Mr. G. E. A. Boss for the respondent contended that he was enti¬ 
tled to recover interest on arrears of rent from the appellant. The faot 
that seotion 141 was not applicable to the appellant as an under-pro¬ 
prietor did not exempt him from liability to pay interest under other 
enactments, if applicable. Reference was made to Ghansham Singh v. 
Daulat Singh (2). The liability to pay suoh interest existed under sec¬ 
tion 73 of the Contraob Aot (IX of 1872), the compromise being a 
oontraot within the meaning of that seotion, and the interest 
being the damages the respondent was entitled to for breach of 
the oontraot. Liability to pay interest also attached by virtue of the 
Interest Aot (XXXII of 1839) under the compromise as a oontraot or 
under the deoree. That Act read with section 12 of Aot No. XXII of 
1886 (fixing the time at which, in the abaenoe of any agreement to that 
etfeot, the rent beoame due) was sufficient to oreate such liability. As to 
the rate of interest it was submitted it was reasonable. 

Mr. DeGruyther replied. 

1904, March 23 rd. —The judgment of their Lordships was delivered 
by Lord Davey 

The respondent, Thakur Harihar Bakhsh, is the fcaluqdar of Sarora 
in Oudh, and the appellant, Thakur Ganesh BakbBb, is an under-pro¬ 
prietor on the same estate. The questions raised by the present appeal 
are, whether the appellant is liable to pay rent jointly with one Gada- 
dhar Bakhsh Singh, or each of them is liable separately for his own 
share only, and whether he is liable to pay interest on arrears of rent, 
and, if so, at whac rate. The Counsel for the appellant, however, 
admitted that the first question was res judicata , and the only question 
left for the deoision of their Lordships is as to the interest. 

In the year 1863 litigation took plaoe in the Court of the Settle¬ 
ment Offioer at Sitapur between Ganga Bakhsh, the father of the respon¬ 
dent and the then taluqdar, on the one side, and Bish eshar Bakhsh, hi s 
^__ ^ ^ ^^^^ 

(1) (1898) L. R. 26 I. A. 41; I. L. R. 26 Gal. 523. 

(2) (1896) L L. R. 18 All. 240. 
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first oousiu, and Uman Prasad T3071 i 

The oUim is stated to have hi J recovery 0 f Zeeision 5° °*f e - r ' 
villages in possession of the latter parties and n,„ pos8e ? s .' on ° l oertain 

maintenance in cash. A compromise was effeote^L Pr0yl81on for th ® m of 
the 4th of May 1864 on thn huala „( re-■ u , '„ by 8n ^mernent, dated 

i'Sr. < rr? 

the Government revenue with the addition of 10 nef cL? I f \ °‘ 

^“t^mTThe Snr nm t a nffi Vemle 'd° r Whi011 m ’ ght bs time 

IftRA T u- S ®'‘ tl 1 6 , meDt Offioer “ade a deoree, dated the 6th of May 

to6ieaB r tatementshowiT h bh ® agreemout ' “^directed the parties 

™?“ 0m8Db 8how,ng how they proposed to allot the undivided 

villages. This wa 9 done, and the Settlement Officer made his final 

deoree on the 14th of Deoember, 1864. 

d fla fh B of h h ?hSr -d B&k TT 8b di o Oh J Idle08 in No7 0”bof. 1865, and on the 
death of his widow Uman Prasad succeeded, after litigation, to Bisbe- 

shar s share of the under-proprietary estate. On the death of Uman 
Prasad the under-proprietary estate again became divided between his 
sons Jang Bahadur and the appellant, and on the death of the former 
he was succeeded by his son Gadadhar Bakhsh. A partition was effected 
between the appellant and Gadadhar Bakhsh, and they obtained sepa¬ 
rate possession of the villages allotted to them. Thenceforward the 
appe lant and Gadadhar Bakhsh maintained that they were no longer 
jointly liable for the whole rent of the under-proprietary estate bnt 
only for their separate shares. The respondent, on the other hand 
insisted on holding them jointly liable for the whole. The under-pro¬ 
prietors tendered their ehares of the rent and their tenders were refused 
and suits for the rent were brought by the respondent against the annel- 
lant and Gadadhar in 1896 and again in 1898. 

In the suit of 1896 the Deputy Commissioner by his judgment 
dated the 8th of April, 1896, deoided that the appellant and Gadadhar 
Bakhsh were jointly liable for the rent, but that the taluqdar was not 
entitled to interest on the arrears. This judgment seems to have been 
affirmed on appeal, but Mr. Ross stated that-the judgment, though 
printed in the record, was [308] not put in evidence. It is, however, 
immaterial, because the judgment relied on as res judicata on the joint 
liability is that of the Deputy Commissioner. 


In the suit of 1898 Mr. Chamier, the Seoond Additional Judicial 
Commissioner, by his judgment, dated the 27th of June, 1898, deoided 
on appeal from the Distriot Judge that the deed of compromise of the 
5bh of May, 1864, was a contraot to pay the rent, and that the respondent 
was entitled to recover interest by way of damages for the breaoh of that 
contract. 

The present suit was also one for paymenb of rent under similar 
oiroumstanceB. The Deputy Commissioner, by his judgment, dated the 
11th of August), 1898, held that the respondent was entitled to interest 
following Mr. Chamier’B judgment in the previous case, and that the 
question of the joint liability of the defendants was res judicata. The 
deoree founded on this judgment, which was dated the 18bh of August 
1898, was, on the 19bh of August, 1899, affirmed on appeal by the 
present appellant alone on the same grounds. 

The judgment of the 27th of June, J898, was not, and probably 
could nob have been, given in evidence by the respondent as an estoppel 
against the appellant, or in bar of the present suit. Their Lordships, 
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therefore, are n °t precluded from deciding the question of interest on 

In fche argument before their Lordships the liability to interest was 
maintained by tbe respondent as well on the Interest Act of 1839 
(Act XXXII of 1839) as on section 73 of the Indian Contract Act, lo74, 
find on the other hand it was contended that under seotion 141 of the 
Oodb Bent Act of 1886 (Act No. XXII of 1886) no interest was payable 
on arrears of rent by the under-proprietor, and the decision of this Board 
in Muhammad Mehndi Alt Khan v. Muhammad Yastn Khan (1) was 

relie By D seof.on 141 of the Act of 1886 it is provided that when an 
arrear of rent remains due from any tenant, he shall be liable to pay 

interest on the arrear at the rate of 1 per cent, per mensem. And . 

a ,W„}«d hv this Board that an under-proprietor is not a tenant 
mH-hfn^he meaning of that [309] seotion. But there is nothing in the 
Aot or in the decision referred to whioh excludes any liability for 
payment of interest which the under-proprietor might be under apart 

fr ° m With AC regard to the Contract Act, their Lordships observe that 
.. Wnf fhfl nreaent litigants was a party to the deed of compromise, 
’ Wp thev [nf actmade any contract with each other. The whole 
nroleedings in the suit of 1863 are not before their Lordships, but 
Iti? is saM^o have been " decided on 6th April, 1864,” and the 
nnmnromise whioh was subsequently come to may have been executed 
for settling details in order to oarry into effeot the previous deoision of 
the Settlement Officer. But, however this may be, it appears to their 
Lordships that the terms of tbe agreement were oarned into effeot by 
the subsequent decree, and the agreement was, in faot, merged in the 
decree In other words, tbe obligation of the appellant to pay the rent 
is derived from the status of under-proprietor, which was established by 
the decree and not from the previous agreement, whioh furnished the 
materials upon whioh the deoree is based. Their Lordships are therefore 
of opinion that this is not a suit for breaoh of oontraot within the mean¬ 
ing of seotion 73 of the Indian Contraot Aot. 

In order to avail himself of the provisions of the Interest Aot of 1839 

the respondent must show that the rent was payable ^ 

“ bv virtue of some written instrument at a certain time. Neither tua 
deed of compromise nor the deoree preBoribed any'time for the payment 
of the rent or oontained any terms from whioh the time oould be 
ascertained. But it was said that the Court should incorporate in or 
read into, one or other of these instruments the provision _ contained 
in seotion 12 of the Oudh Rent Act, 1886, that unless otherwise agreed 
the rent payable to the proprietor by the under-proprietor shall be held 
to become due one month before the data fixed for the payment ot 
the revenue on account of the village in whioh the land is situate. « 
would be a novel proceeding to read into an agreement a section in an 
^ot subsequently passed. Nor would it help the respondent in L 
tbe present case. The Interest Aot was passed for the purpose of extern 
ding to India the provisions of the English Aot (3 & 4, Will. IV., 0. i 
and the words above quoted are the same as those in the 
Aot. The English decisions on that Aob may therefore be referred no » 
a guide in construing the Indian Aot. In Dutico mbe v. * fee rig _ 

(1) (1898) L/R. 26. L A. 41 ; I* L« R* 26 Cal 523. 
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and Nov folk Hotel Company (l) ib was deoided in the Queen’s igoi 

Benoh (dissentionte Blaokburn, J.,) that the aotual day for payment Feb. 12 . 
Deed not be fixed in the instrument if the basis of the calculation whioh March 28. 
was to make it oertain was to bo found iu the instrument itself. In The pbivy 
L ondon, Chatham and Dover Railway Company v. The South-Eastern council. 

Railway Company (2) it was pointed out that this deoision was inoon- - 

siatent with a previous deoision of the Exchequer Chamber in Merchant 2 ® 29 9=^ 

Shipping Cotnpa7iy v. Armitage ( 3), whioh appears to have been over- s(jwN~ 
looked by the learned JudgeB. In that case it was held that it was 821=14 M.L. 
neoessary that the aotual day for payment should be fixed by the written J. 190=6 
Instrument, and that was the view expressed by Blaokburn, J., in the R * 

oase in 10 Q. B. Their Lordships have not to say whioh of bheBe two 
decisions they prefer, for either of them is fatal to the argument of the 

respondent. 

Their Lordships are therefore of opinion that interest is not payable 
on the arrears of rent found due from the appellant and Gadadhar 
Bakhsh Singh, and they will humbly advise His Majesty that the deorea 
of the Court of the Judioial Commissioner of Oudb, dated the 19bh of 
August, 1899, be discharged, and instead thereof it be ordered that the 
decree of the Deputy Commissioner of the 18th of August, 1898, as subse¬ 
quently amended, be varied by omitting the direction therein contained 
for payment of interest on the sum thereby found due from the appel¬ 
lant and Gadadhar Bakhsh Singh, and that, with this variation, the de- 
oree be affirmed. As the appellant has failed on one point and succeed¬ 
ed on the other one, their Lordships will further advice His Majesty 
that there Bhould be no coBts of the appeal to the Court of the 
[811] Judicial Commissioner. And there will be no costs of this appeal. 

Solicitor for the appellant; Mr. R. T. Tasker. 

Solicitors for the respondent: Messrs. Barrow , Roger £ Nevill. 
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APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 


IN THE MATTER OFiTHE petition of Chando Bibi.* 

[24th November, 1903.] 


Civil Procedure Code , section 492— Execution of decree—Temporary injunction — 
**Wrongfully sold.” 

In execution of a simple money deoree against one Mohan Lai, the decree- 
holder, Rai Krishn Chand, attached certain property as belonging to his judg¬ 
ment-debtor. To this attachment one Musammat Chando Bibi objected, and her 
objeotion was sustained. The decree-holder thereupon brought a suit as provided 
by section 283 of the Code of Civil Procedure against the judgment-debtor and 
Musammat Chando Bibi, and in this suit obtained a deoree from the Court of 
6 rst instance. Musammat Chando Bibi appealed, to the High Court, and, pending 
the appeal, applied for an injunction against Rai Krishn Chand under seotion 492 
of the Code. Held that such an injunction could not under the circumstances 
be granted, inasmuoh as it was impossible to say that the attaohed property 
was in danger of being “wrongfully" sold in execution of a deoree within the 
meaning of seotion 492. Kirpa Dayal v. Rani Kishort (4) overruled. 

[Overruled. 33 All- 79.]___ 


• Application in First Appeal No. 176 of 1903. 

(1) (1875) L. R. 10 Q- B. 871. (3) 

(8) (1891) L. R. 1 Ch. 120. (4) 


(1873) L. R. 9 Q. B. 99. 
(1885) L L. R.! 10 All. 80. 
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This was an application for a temporary injanobion restraining the 
Bale of certain property under the following circumstances. Rai Kristin 
Chanel held a simple money deoree against Mohan Lai, in execution of 
whioh he oaused certain property to be atbaobed and proclaimed for sale 
as being bbe property of Mobau Lai. Musammat Chando Bibi objected to 
tbe attachment, and her objection was sustained. Thereupon RaiKrishn 
Chand instituted a suit under the provisions o' section 283 of the Code 
of Civil Procedure, for a declaration that tbe property sought to be sold 
was the property of Mohan Lai and 1 therefore liable to be sold in 
execution of Rai Krishn Chand s deoree against Mohan Lai. The 
Court of first instance (Subordinate Judge of Benares) decreed the 
[312] plaintiff’s suit. From that deoree Musammat Chando Bibi appealed 
to the High Court, and, pending her appeal, filed an application, pur¬ 
porting to be made under section 492 of the Code of Civil Procedure, 
praying for the issue of a temporary injunction to restrain the successful 
plaintiff from selling the property the subject of the suit. 

Maulvi Muhammad Ishaq for the applicant. 

Mr. R. Malcomson for the opposite parties. 

KNOX and Airman, JJ.—We are asked to grant a temporary in¬ 
junction restraining the respondent, Rai Krisbo Chand, from selling the 
property in dispute in F. A. No. 176 of 1903. . The respondent has got a 
simple money deoree against one Mohan Lai, in execution of whioh he 
has attaohed and proclaimed for sale the property in suit as the property 
of hie judgment-debtor, Mohan Lai. The applicant, Musammat Chando 
Bibi, objected to the attachment and sale of the property, and her objec¬ 
tion was sustained. Thereupon Rai Krishn Chand, respondent, brought 
a suit under the provisions of seotion 283 of the Code of Civil Procedure, 
whioh has given rise to this appeal. The Court below held that the pro¬ 
perty was the property of Mohan Lai and decreed the suit. Tbe appli¬ 
cant, Musammat Chando Bibi, has filed an appeal from that deoree, and 
it is now pending in this Court. The present application purports to be 
one under seotion 492 of the Code, and the applicant prays that a 
temporary injunction issue restraining the decree-holder from bringing 
bo sale the property which he attached. In support of the applica¬ 
tion an affidavit has beeu filed setting out the above faots and contending 
that the property in dispute is in danger of being wrongfully sold in 
execution of a decree. Reliance is placed upon the oase of Kirpa Dayal 
v. Rani Kishori (1). Even in that case the learned Judge who deoided 
it said:—“ It is not without some hesitation that I have oome to the 
conclusion to grant it (the application before him), my ohief difficulty 
being oaused by the word ‘ wrongfully ’ in seotion 492 of the Code 
under which it is presented.” With all deference to the learned 
Judge who decided that case, we think that his attempt to [313] sur¬ 
mount the difficulty is not a successful one. We prefer to follow 
the view expressed by our brother Burkitb in a oase on all fours 
with this, namely, on application in F. A. No. 1 of 1901, Musammat 
Eaidari v. Musammat Eayat Begam , disposed of by him on the 3rd 
June 1901, and which is as yet unreported. We adopt the view there 
expressed, that in a case like the present it is impossible to say that 
the property mentioned is in danger of being * wrongfully* sold in 
execution of the deoree held by the opposite party.” Section 492 
requires, moreover, that it must be 'proved' that the property in dispute 


(1) (1835) I. L. R. 10 All. 60. 
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is in danger of being ' wrongfully' sold. To hold in an application like 
the preseut that this was proved would bo to decide the appeal, which is 
Dot before us. For the above roasons we discharge the rule with costs. 


26 A. 313 (=1 A L J 1=1904 A. W. N. 38.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice, and Ur. Justice Burkitt. 


Dip Singh (Plaintiff) v. Girand Singh and another ( Defendants ).* 

[3rd December, 1903.] 

Act No. XV of 1877 (Indian Limitation Act) section 19— Limitation-Acknowledgment 
of existence of mortgage assigning n wrong date thereto. 

Where parties, defendants to a suit for redemption cf a mortgage, had in a 
previous suit, in which it had been sought to eject them trespassers, set up 
the existence of a mortgage, under which they alleged that they wore m 
possession, but had assigned, as was found by the lower appellate Court, a 
wrong date to such mortgage, it was held that the mere attribution of a wrong 
date to the mortgage under which the defendants claimed to bo in posses.-,ion 
would not of itself prevent the acknowledgment so made by them from being a 
good acknowledgment for the purposes of section 19 of the Indian Limitation 
Aot, 1877, in a subsequent suit for redemption of the mortgage. 

[Fob 11 A. L. J. 66=18 I. C. 95: Ref. 42 All. 576=18 A. L. J. 1 83=56 I. C. 986.] 

This was a Buit for redemption of a mortgage alleged to have been 
made in the year 1842. The mortgagor was one Maharaj Singh and the 
mortgagees were the predecessors in title of the present defendants. In 

money decree against Maharaj Singh, his equity of 

redemption in the mortgaged property was Bold and was purchased 
by one Hori Lai, who is the predecessor in title of the plaintiff. Hon 

Lai id 1887, instituted a suit for ejectment of the defendants as 
[3141 trespassers. In answer to that suit the defendants pleaded that 
they were not trespassers, but were mortgagees in possession under a 
mortgage executed in 1842 by Maharaj Singh to Kanohan Singh and 
others to seoure a sum of Be. 150, and they alleged that from that time 
fViAir ancestors and themselves had been in possession of the property. 
The suit waB accordingly dismissed. On the 14th of June 1900 the suit 
out of wbioh the present appeal arose was instituted, in whioh it was 
sought to redeem the mortgage of 1842. The Court of first instance 
(Munsif of Kaimganj) dismissed the suit as barred by limitation. The 
plaintiff appealed. The lower appellate Court (District Judge of Farru- 
khabad) found that the mortgage set up was not made in 1842, but that 
there was a mortgage of some earlier date, and therefore that the 
plaintiff could not make use of the admission made by the defendants in 
the former suit of 1887, as an acknowlegment, within the meaning of 
section 19 of the Indian Limitation Act, 1877, which would save limita¬ 
tion That Court accordingly held the suit to be time-barred and affirmed 
the decision of the Munsif. The plaintiff appealed to the High Court and 
the appeal ooming before a single Judge of the Court waa dismissed under 
seotion 551 of the Code cf Civil Procedure. The plaintiff thereupon 
appealed under section 10 of the Letters Patent. 

Pandit Mohan Lai Nehru for the appellant. 

Babu Jogindro Nath Chaud hri for the r espondents. _ 

-’ No. 16 of 1908, under section 10 of the Letters Patent. 
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1903 Stanley, C. J., and Bubkitt, J.—Upon the question of limitation 

Deo. 8 . raised in this suit we are unable to see our way to agree in the view 
Appellate ex P reB90 ^ by the learned District Judge, which commended itself also to 
Civil. kbe learned Judge who disposed of this case under seotion 551 of the Code 

- of Civil Procedure. The suit is one for redemption of a mortgage alleged 

26 A. 313 *=i have been made in the year 1842. The mortgagor in that instrument 
1904* A ^ wa0 000 ^ ft baraj Singh and the mortgagees were the predecessors in 
N. 38. * title of the defendants respondents. In execution of a money decree which 
had been obtained against Maharaj Singh, his equity 'of redemption in 
the mortgaged property was sold and purchased by one Hori Lai, 
who is the predecessor in title of the plaintiff appellant. Hori Lai 
[318] instituted a suit in the year 1887 for reoovery of possession of the 
mortgaged property, alleging, as he believed at the time, that the defen¬ 
dants respondents were merely trespassers. A defence was filed to that 
suit by the defendants repondents, in which, denying the allegation that 
they were trespassers, they set up the case that they were mortgagees in 
possession of the property. They stated in clear terms that the property 
was mortgaged with, possession in the year 1842 by Maharaj Singh to 
Kanohan Singh and several others, to secure a sum of Bs. 150, and that 
from the date of that mortgage the ancestors of the defendants respon¬ 
dents, the mortgagees, and afterwards the defendants repondents, had 
been in possession of the property under the mortgage. The plaintiffs suit 
was accordingly dismissed. Thereupon the present suit was filed on the 
14th of June, 1900, for redemption of the mortgaged property. The suit 
was ultimately dismissed on the ground that it was barred by limitation. 
The learned District judge, after oarefully reviewing the evidence, oame 
to the conclusion that the admission contained in the defenoe, to whioh 
we have referred, in the suit brought in 1887, namely, that the defen¬ 
dants were in possession under a mortgage made in the year 1842, was 
made in error ; that there was no mortgage of that date, but that there 
was a mortgage of an earlier date, and that this being so, the plaintiff 
could not rely upon ithe written statement whioh the defendants had 
filed as amounting to an acknowledgment under section 19 of the Indian 
Limitation Act. He observes in the course of his judgment“The 
second alleged acknowledgment refers to the written statement of the 
respondents in the course of a suit in 1887, in which they set up this 
identical mortgage, which they declared to be of the year 1842, aB a bar 
to ejectment. This would have been a valid acknowledgment had there 
not been an error as to the date. Taken broadly, when a man makes 
an acknowledgment with regard to the existence of one thing, he oannot 
be held to make an acknowledgment with regard to a totally dis¬ 
connected thing, and an acknowledgment made under a misapprehen¬ 
sion as to relevant faots can only be held to be no aokowledgment 
at all." We wholly fail to follow the learned District Judge [316] 
in the conclusion at which he arrived on this point. The statement 
contained in the defence filed in the suit of 1887 was a dear and 
explicit acknowledgment that the defendants in that suit were in posses¬ 
sion of the property as mortgagees, and amounted to a plea that if the 
plaintiff sought to get possession of the mortgaged property he must first 
redeem their mortgage. The mere fact that the mortgage was erroneous¬ 
ly stated to be a mortgage of the year 1842 did not take away from the 
admission its efficacy under section 19 of the Indian Limitation Aot. But 
then it is contended on behalf of the defendants respondents that. 
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admitting that that statement in the defence did amount to an acknow¬ 
ledgment! whioh would under ordinary circumstances take the oase out of 
the bar of the Statuto» it was open to the defendants to roly upon the 
faot—if it be a faot—that at the time when the acknowledgment was 
given more than 60 years bad olapsed from the date of the mortgago, and 
that the suit was therefore barred ; that the acknowledgment was 261. 313=1 
inefficacious, the suit having been already barred. This might be so if A. L. J. 1= 
they had been able to satisfy the onus whioh dearly lay upon them of 190 ^ 
Satisfying the Court that the mortgage was exeouted upwards of 60 years 
prior to the filing of the written statement in the suit of 1887, but they 
have failed to do so. Consequently, as it appears to us, that acknowledg¬ 
ment must be treated, so far as this appeal is concerned, as an acknow¬ 
ledgment that at the time when it was made the mortgage was a sub¬ 
sisting mortgage, whatever be its date. We only decide in this appeal 
that the ol&im of the plaintiff has not been shown to be statute barred, 
and that the deoision of the learned District Judge, whioh haB been upheld 
on appeal to this Court, cannot be supported. We decide no other ques¬ 
tion. We accordingly allow the appeal, set aside the decisions of the 
Various Courts before whioh this matter has come, and remand the case 


under the provisions of section 662 of the Code of Civil Procedure to the 
Couit of first instance through the lower appellate Court, with directions 
that it be readmitted under its original number in the register of pend¬ 
ing suits and be determined on the merits. 


It is to be understood that we decide nothing on the merits of 
the oaBe. It will be on the plaintiff to establish the terms of [317] 
the alleged mortgage. All that we hold is that upon the faobs whioh 
have been brought before the lowor appellate Court and this High 
Court there was no justification for dismissing the suit upon the 
question of limitation whioh was raised before those Courts. Costs in 
all Courts will follow the event. 

Appeal decreed and cause remanded. 


26 A. 317. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 

3ABIB-UL-BAHMAN [Judgment-debtor) v. Ramsahai and 

ANOTHER [Decree-holders).* 

[19th January, 1904.] 

Civil Procedure Code , section 341— Execution oj decree—Arrest oj judgment-debtor— 
Non-payment oj subsistence money—Re-arrest oj judgment-debtor not barred. 

A judgment-debtor was arrested in execution of a deoree against him, but 
was liberated owing to non-payment by the deeree-bolders of subsistence money 
for the debtor. Held that such arrest was no bar to the re-arresting of the 
judgment-debtor in exeoution of the same deoree. Subba v. Venkata (1) followed. 

THIS was an appeal arising out of an application for exeoution 
of a deoree. The deoree was passed on the 11th of July 1899, and three 
applications for exeoutio n were made, on each occasion asking for the 

* Second Appeal No. 40 of 1908, from a decree of Mr. A. Yusuf Ali, Additional 
Jndae of Saharanpur, dated the 4th December, 1902, confirming a decree, of Babu 
Madho Das, Subordinate Judge of Saharanpur, dated the 81st May 1902. 

fl) ( 1884 ) I. L. B. 8 Mad. 21. 
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arresti of the judgment-debtor. On the 29bh of May 1901 the judgment* 
debtor was arrested at the instance of the decree-holders, but was libe¬ 
rated shortly afterwards because the decree-holders did not deposit the 
necessary subsistence money. On the 9th of September 1901 the decree- 
holders again applied for a warrant for the arrest of the judgment-debtor. 
The judgment-debtor objected that he could nob be again arrested in 
execution of the same deoree, but the executing Court (Subordinate Judge 
of Saharanpur) disallowed his objection and direobed a warrant to issue. 
On appeal by the judgment-debtor, the lower appellate Court (Additional 
District Judge of Saharanpur) affirmed the order of the Court of first 
instance. The judgment-debtor thereupon appealed to the High Court. 

[318] Mr. G. W. Dillon, for the appellant. 

The respondent was not represented. 

Blair and Banerji, JJ.—This appeal oannot suoceed. It purports 
to raise the question whether a judgment-debtor who has been once 
arrested and liberated can afterwards be re-arrested in execution of the 
same decree. The provision of law to whioh our attention has been 
drawn is embodied in section 341 of the Code of Civil Procedure, under 
which a judgment-debtor having been discharged from jail is not liable 
to be re-arreBted. The judgment-debtor in the present case was never in 
jail. He was only arrested, and his liberation took place on the ground 
that subsistence money had nob been paid. 

A case exactly in point is that of Subba v. Venkata (1), aooording to 
which the mere fact of a previous arrest constitutes no bar to the re- 
arrest of the judgment-debtor. The appeal is dismissed, but without coats, 
as nobody appears for the respondents. 

Appeal dismissed. 


26 A. 318. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 

Tamman Singh ( Judgment-debtor ), v. Lachhmin Kunwari 

( Decree-holder ).* 

[19th January, 1904.] 

Act No. IV of 1882 (Transfer of Property Act), sections 88, 89— Execution of decree— 
Civil ; Procedure Code,'section PSl—Certiftcate of satisfaction of decree by one 
of two joint decree •holders—Application by the other for an order absolute for 
sale. 

One of two joint holders of a decree under seotion 88 of the Transfer of Pro¬ 
perty Act cannot alone certify satisfaction of the whole decree so as to bind the 
other decree holder, though he may certify satisfaction in respect of his own 
interest therein. Hence where one of suoh decree-holders purported to certify 
satisfaction of the whole decree, it was held that the other deoree-holder, who 
had refused to recognize the certificate, was entitled to obtain an order absolute 
for sale of ihe mortgaged property in respeot of his own share of the mortgage 
debt. Mussamut Bibee Budhun v. Mussamut Hajezah (2) followed. 

[DUt. 2 Pat. L. J. 520 : Fol. 26 All. 384 ; Ref. 28 All. 252=1906 A W. N. 16=8 A. 
L. J. 49; 81. C. 887=13 0. L. J. 3=88 Cal. 342 ; 1916 (l) M. W. N. 471=31 M- 
L. J. 98=20 M. L T. 381=85 I. C. 157.] 

* Second Appeal No. 1167 of 1902, from a decree of Maulvi Muhammad Hashmat- 
ullah, Distriot Judge of Mainpuri, dated the 30th September, 1902, modifying a deoree 
of Pandit Raj Nath Sahib, Subordinate Judge of Mainpuri, dated the 15th June, 19Q 1 

(1) (1884) I. L. R. 8 Mad. *21. (2) (1879) 4 C. L. R. 70. 


214 


II.] 


TAMUAN SINGH v. LAOHHMIN KUNWARI 28 All. 820 


The facts of this oase are as follows : — 

Musammat Jaipal Kunwari and Musammat Laohhmin Kunwari, 
CO-widows of Bhairon Singh, hold a joiDt mortgage [319] decree for 
Rs. 1,241-2 9, dated the 24th of September, 1900, against Jeorakhan, 
Tamman Siugh aud others. Oq the 22nd of May, 1901, Laohhmin 
Kunwari applied for an order absolute for sale of the mortgaged 
property. In answer to this application the judgment-debtors set up 
the defence that the whole amount of the deoree had been paid 
to Jaipal Kunwari, who had given a registered receipt for the amount 
and that a certificate of satisfaction had been entered up under the pro¬ 
visions of eeotion 258 of the Code of Civil Procedure. The Court of first 
Instance (Munsif of Mainpuri) held that in the absence of fraud the 
payment of the whole deoretal amount to one of the decree-holders was 
a bar to the application of the others for an order absolute, and there¬ 
fore rejected Laohhmin Kunwari’s application. On appeal by Laohhmin 
Kunwari the lower appellate Court (District Judge of Mainpuri) held 
that the payment which had been certified was collusive, and that one 
decree-holder could nob bind the other by such a certificate of satisfac¬ 
tion as was set up in this oase. The Court accordingly modified the 
order of the Munsif by giving an order absolute in favour of Musammat 
Laohhmin Kunwari to the extent of her share in the mortgage. From 
this order the judgment-debtors appealed to the High Court. 

Babu Sital Prasad Ghosh for the appellant. 

Dr. Satish Chandra Sanerji for the respondent. 

BLAIR and BANERJI. JJ—This appeal arises out of an application 
for an order absolute under section 89 of the Transfer of Property Act. 
There were two decree-holders, widows of one Bhairon. One of the 
two decree-holders, Musammat Jaipal Kunwan, had certified satisfac¬ 
tion of the whole debt, and alleged that that amount had been paid to 
her The other decree-holder applied for an order absolute under sec¬ 
tion 89 The judgment-debtor objected to that application, alleging satis- 
faction of the whole deoree. The Court of first instance allowed the 
objection and dismiased the application. The lower appellate Cour held 
that the payment which had been certified was collusive and that one 
deoree-holder could not bind the other by such a certificate of aatiefao- 
tion as was alleged in this oaae. Againat that finding the preaent appeal 
1 - 320 ] is lodged We are of opinion that the Court below la perfectly 
right both on the general principle and on the wording of the section 
of the Code of Civil Procedure applicable to the oaae. It eeema to ua 
that aeotion 231 of the Code indicates acme relation between joint decree- 
holders of a totally different kind. In this matter the decision of the 
Court below ia aupported by the ruling in the case of Mussamut Bibee 
Budhun v. Mussamut EafezahM, whioh ia obviously in point and which 
we approve of.. The appeal ia therefore diamisaed with coata^ 

There is an objection under eeotion 561 of the Code of Civil Pro 
oedure to the effect that ae the Musammat who was the applicant for an 
order under aeotion 89 of the Transfer of Property Act could not app y 
onlv for her own aharc of the decretal amount, but must apply for eale 
to satisfy the whole amount of the decree, the Court ought to have made 
an order in respect of the whole amount. We are not satisfied that there 
is any weight in that objection. Having regard to the circumstances of 
this oaae, we are unable to hold that the a pplicant for the order under 

---m U870) 4 C. L R. 70. 
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seotion 89 is entitled to suoh an order in respeot of any amount in 
6X0988 of h3r own share of the amount of deoree. Ab the other decree- 
holder has entered satisfaction of the deoree, it is for the balanoe of the 
decretal amount only that the Court oan order the sale of the mortgaged 
property. There is no dispute in this oase as to the extent of the shares 
of the two deoree-holders. We are therefore of opinion that the Court 
below was right in holding that the order under seotion 89 should relate 
only to the share of Musammat Laohhmin Kunwari in the amount of the 
deoree. We aooordingly dismiss the objections under seotion 561 with 
costs, 

- Appeal dismissed . 


26 A. 321 (=24 A. W. N. 13.) 

[321] APPELLATE CIVIL. 

Before Sir John Stanley, Knight , Chief Justice and Ur, Justice Burkitt, 

Bhup Singh (Defendant) v. Laohman Kunwar (Plaintiff)* 

[19bh January, 1904.] 

Hindu law—Hindu widow—Maintenance—Forfeiture for unchastity Suit by Hindu 
widow to recover income of property assigned by way of maintenance—Act No. IX 
of 1887 {Provincial Small Cause Court Act), schedule II, articles 81 and 38. 

In pursuance of a compromise between a Rindu widow and the brothers of 
her deoeased husband, to whose estate the widow had laid claim, the brothers 
assigned to the widow certain property by way of maintenance, but themselves 
remained in possession as managers on behalf of the widow. It was not made 
a term of the agreement that the inoome of the property so assigned should be 
payable to the widow only so long as she remained chaste. 

Held that a suit by the widow for recovery of the inoome of the property so 
assigned was not a suit cognizable by a Court of Small Causes. 

Held also that the widow would not, even if unohastity were proved against 
her, forfeit her right to the inoome of the assigned property in the absenoe of 
an express stipulation to that eSeot. 

[Ref. 1908 A. W. N. 149 : Dist. 27 I. 0. 824 ; 99'Mad. 658.] 

The facts of tibia case are as follows:— 

Three brothers, Mahtab Singh, the husband of the plaintiff respon¬ 
dent Laohman Kunwar, Bhup Singh and Het Singh, were the ownerB of 
Nagla Sikandarpur, a hamlet of mauza Jasrana. Mahtab Singh died in 
the year 1889, and thereupon a dispute arose between his widow Laoh¬ 
man Kunwar and her brothers-in-law as to her right to succeed to his 
property. Bhup Singh and Het Singh applied for mutation of names in 
their favour, to whioh Laohman Kunwar objeoted. Ultimately a com¬ 
promise was entered into, by which it was agreed that the names of 
Bhup Singh and Het Singh should be reoorded as owners of the property 
of Mahtab Singh, but that the plaintiff should retain in her possession 
sixteen plots of land yielding a rental of Rs. 140, and that she should 
out of these plots realize Rs. 120 annually during her life. A document 
was signed by Het Singh and Bhup Singh on the 30th of October, 1889, 
in which they declared that the property of Mahtab Singh had come into 
their possession, and that Rs. 120 a year had been fixed to be paid by 
them for the maintenance of the plaintiff during her life. Then in lieu 
of that amount they gave her 16 plots of land described by oertain num¬ 
bers, yielding an annual rental of Rs. 140, and they authorized the plain- 
tiff during her life-time to realize the ann ual sum of Rs. 120 out of the 

* Appeal No. 40 of 1903 under seotion 10 of the Letters Patent. 
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of oonvemanoe, the plaintiff boiog a parda-nashin lady, received the en- A - w N - »3- 

tire rents of the plots of land in question, but owing to irregularities in 

the payment to her of her share of the income, the plaintiff intimated to 

cbup Singh, Hat binfih having died, that she would herself oolloot the 

rent of the land, and she required him to desist from oolleoting it; but 

Wrap bingh still continued to oolleot the rent. The widow thereupon 

brought a amt against Bhup Singh, claiming two half-years’ rent and 

also coats of suit and any relief which under the circumstances of the 

case may be advantageous to her. The defendant pleaded that the family 

was joint, and that on the death of Mahtab Singh he and his brother 

Het Singh had become the owners of the property by survivorship. He 

further alleged that the plaintiff, after the execution of the agreement of 

the 30th October, 1889, bad beoome unchaste and in consequence had 

forfeited her right to maintenance. The Court of 6ret instance (Munaif 

of Shikohabad), dismissed the claim on the ground that the plaintiff had 

become unohaste, and the lower appellate Court (Subordinate Judge of 

Mainpuri) confirmed that decree. The plaintiff appealed to the High 

Court. The appeal coming before a single Judge of the Court was 

deoreed, the Judge overruling a preliminary objection to the effect that 

a seoond appeal waB barred by the provisions of seotion 586 of the Code 

of Civil Procedure. The defendant thereupon appealed under seotion 10 

of the Letters Patent. 

Pandit Uoti Lai Nehru and Pandit Baldeo Ram Dave, for the ap¬ 
pellant. 


iDD. 

Babu Jogindro Nath Chaudhri, for the respondent. 


Stanley, C. J. and Borkitt, J.—Having regard to the prelimi¬ 
nary objection which has been raised to the bearing of this appeal, ib 
will be well at the outset to endeavour to understand [323] clearly the 
nature of the plaintiff’s suit. Three brothers, Mahtab SiDgh, the husband 
of the plaintiff respondent, Bhup Singh and Het singh, were the owners 
of Nagla Sikandarpur, a hamlet of Mauza Jasrana. Mahtab Singh died in 
the year 1889, and thereupon a dispute arose between his widow Mnsam- 
mat Laohman Kunwar and her brothers-in-law as to her right to succeed 
to hiB property. Bhup SiDgh and Het Singh filed an application in the 
Revenue Court for the recording of their names as owners, to which 
Musammat Lachman Kunwar objected. Ultimately a compromise was 
entered into, by which it was agreed that the names of Bhup Singh and 
Het Singh should be recorded as the owners of the property of Mahtab 
Singh, but that the plaintiff should retain in her possession 16 plots of 
land yielding a rental of Rs. HO, and that she should out of these plots 
realize Rs. 120 annually during her life. A document was Bigned by 
Het Singh and Bhup Singh on the 30bh of Ootober, 1889, in which they 
declared that the property of Mahtab Singh bad come into their posses¬ 
ion, and that Rs. 120 a year had been fixed to be paid by them for the 
maintenance of the plaintiff for’ her life. Then in lieu of that amount 
they gave her 16 plots described by certain numbers, yielding an annual 
rental of Rs. 140, and they authorized the plaintiff to realize during her 
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1904 life time the annual sum of Ra. 120 out of the rent of these plots and 
Jan 19. they agreed to take the balance Rs. 20 a year only themselves. Then 

it is declared that after the death of the plaintiff this land is to come 
into their possession ; that she shall remain the owner and in possession 

_ during her life-time, but that she shall have no power to hypothecate or 

26 A.321=24 transfer the land in any way. After the settlement in this way of the 
A. W. N. 13. dispute, Bhup Singh and his brother Heft Singh, for the sake of con¬ 
venience, the plaintiff being a parda-nashin lady, received the entire 
rents of the plots of land in question and paid her annually Ra. 120, 
but owing to irregularities in the payment of the rent to her, the 
plaintiff in Katik Sambat 1957 intimated to the defendant, Het Singh 
being then dead, that she herself would collect the rent of the land, 
and she required him to deeist from collecting it. Notwithstanding 
this she alleges in the plaint that the defendant [324] collected the 
rent for Katik Sambat 1957 and Bysakh Sambat 1958, and appro¬ 
priated it to his own use. In her plaint she olaims the following 
reliefs:— (1) a decree for Rs. 120 on account of the orop of Katik 
Sambat 1957 and Bysakh Sambat 1958, (2) the costs of the sait 
and any other relief wbioh under the circumstances of the case may be 
advantageous to her. The defendant filed a written statement in which 
he set up the case that Mahtab Singh, the husband of the plaintiff, Het 
Singh and the defendant were members of a joint Hindu family, and 
that on the death of Mahtab Singh, Het Singh and the defendant be- 
came the owners of the property by right of survivorship. Further he 
alleges that the plaintiff after the execution of the agreement of the 30th 
of October, 1889, beoame unohaste and consequently was not aooording 
to law entitled to the maintenance which she claimed. The Court of 
first instaooe dismissed the claim on the ground that Bbe bad become 
unchaste, and the lower appellate Court confirmed the decree. On 
second appeal an objection was taken to the hearing of the appeal on the 
ground that the suit was a suit for money had and received and there¬ 
fore was within the cognizanoe of the Small Cause Court, and conse¬ 
quently, the amount in suit not exceeding Rs. 500, a second appeal was 
forbidden by section 586 of the Code of Civil Procedure. This objection 
was overruled by the learned Judge of this Court before whom the ap¬ 
peal was heard. He accordingly heard the appeal and came to the con¬ 
clusion that under the agreement of the 30th of Oofcober, 1889, the 
plaintiff was entitled to suooeed, inasmuch as the brothers-in-law agreed 
to give her Rs. 120 annually during her life-time and did nob insert in 
the agreement any provision that that annuity should be forfeited in the 
event of her beooming unchaste. He accordingly set aside the deorees 
of the lower Courts and gave a deoree in favour of the plaintiff. 

From this deoree the present appeal under seotion 10 of the 
Lettera Patent has been preferred, and the preliminary objection whioh 
was raised before the learned Judge of this Court was pressed in 
argument before us. It is apparent from the facts whioh we have 
stated that the agreement of the 30th of October, 1889, was made 
by way of a compromise of a claim [325] whioh the plaintiff 
put forward in rcspeob of her husband's property. By it litigation 
was terminated and the defendant and his brother got from the 
plaintiff an acknowledgment of their title to her husband’s property. 
It was nob merely an agreement whereby maintenance was provided 
for her, but was something more. It was the consideration 
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the compromise of a olaim whether rightly or wrongly, preferred by 190 4 
ber. It is urged on behalf of the respondent that tho suit is nothing Jan 19 

more than a suit for money had and received by tho defendant for the - 

UB 0 of the plaintiff, and therefore that it comes within the cognizance of 
a Small Cause Court. Wo do not think that this contention is correct. L1V1L * 

1 e suit was not ono for money had and received, but was rather one to 26 A.321=24 
recover from the defendant rente of property which had under a special A W. N. 13 
agreement been appropriated for the purpose of providing an annuity for 
the plaintiff. It was in a sense “ a suit relating to maintenance ” as alBO 
a suit for the profits of immoveable property belonging to the plaintiff 
whioh had been wrongfully received by the defendant ” and so comeB 
within the exceptions contained in the second Schedule to the Provincial 
Small Cau6e Courts Act, 1887, olauses 31 and 33. The learned Judge of 
this Court was therefore in our opinion right in overruling the preliminary 
objection. 

As regards the merits of the claim it appears to us that the rule of 
Hindu Law under which a widow’s claim to maintenance becomes forfeited 
upon unchastity has no application to this case. The agreement of the 
30th of Ootober 1889, was an agreement under which an annuity was 
provided by way of compromise of a claim, not a olaim for maintenance, 
bub a olaim of title to immoveable property, and the agreement expressly 
provided for the enjoyment of the annuity by receipt of rente during the 
life time of the plaintiff. If the parties had intended that the plaintiff’s 
title should determine in the event of her unchastity, provision to this 
effect should have been made. We therefore for theBe reasons consider 
that the conclusion arrived at by the learned Judge of this 'Court was 
correct and we dismiss this appeal with coats. 

Appeal dismissed. 


26 A. 326 (=1 A. L. J. 18=1904 A. W. N. 23.) 

[326] REVI3IONAL CRIMINAL. 

Before Mr. Justice Aikman* 

Kallu v. Kaunsilia. 

[20tb January, 1904 ] 

Criminal Procedure Code , section 488 (1)—Maintenance—"Living in adultery: 1 

Held that tho fact that a woman who applied for an ordor for maintenance 
against her husband had given birth to an illegitimate cbild some two years 
bofore the date of her application, was not a reason for refusing to mako an 
order for maintenance, it being found that since that time she had been living 
with her paronts and leading a ohasto and respectable life. Empress v. 
Nandan fl)» PettUon oj Kashi Shcodialu (2) and Empress v. Doulat t‘3j refer¬ 
red to. 

[Fol. 80 Mad. 332=6 Cr. L. J. 359=17 M. L. J. 279=2 M. L. T. 166; 9 Cr. L. J. 390; 
Rel on. 11. C. 801.] 

IN this case one Kallu was ordered by the Joint Magistrate of 
CawDpore to make a monthly allowance of Rs. 2 for the maintenance of 
his wife, Musammab Kaunsilia. The order was passed under the provi¬ 
sions of section 488 (1) of the Code of Criminal Procedure. Kallu appli- 

* Criminal Reference No. 8l0 of 1903. 

(1) Weekly Notes, 1881, p. 87. (3) Weekly Notos, 1881, p. 113. 

(2) Weekly Notes, 1881, p. 62. 
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3905 ed in revision bo the Sessions Judge, relying upon certain facts found by 
Jan. 20 . the Joint Magistrate as a reason for oanoellation of the order. The 

- Magistrate had found that his wife had left Kallu some three years pre* 

viously and a year after that had given birth to an illegitimate child, bub 

_ ’ that sinoe then she had not been shown to have continued unohaste. He 

26 A. 326=1 further found that the wife had been for some time living with her parents 
A L. J. 18 ■= an d leading a chaste and respectable life. The Joint Magistrate held that 
1904 A. W. fti usamm at Kaunsilia could not be said to be "living in adultery" within 

the meaning of section 483, Bub-seotion (4) of the Code. The Sessions 
Judge, however, took a contrary view of the facts found by the lower 
Court and reported the case for orders of the High Court under seotion 
433 of the Code, with the recommendation that the Joint Magistrate's 
orders should be set aside. 

Babu Satya Chandra Mukerji, for the applicant in revision. 

Babu Moti Lai Nehru (for whom Pandit Mohan Lai Nehru), for the 


N. 23. 


opposite party. 

Airman, J. —In this case one Kallu was ordered by the Joint 
Magistrate of Cawnpore to make a monthly allowance of Rs. 2 
for the maintenance of his wife, Musammab Kaunsilia. [327] The 
order was passed under the provisions of seotion 483 (1) of the Code of 
Criminal Procedure. The Joint Magistrate found that the applicant, 
Mu8sammat Kaunsilia, had some two years previous to the date of her 
application given birth to an illegitimate child. He further found that 
Bince that time she had been living with her parents and leading a ohaste 
and respectable life. He held that this one lapse from virtue did not 
disentitle her to receive maintenance. The learned Sessions Judge 
has submitted the case to this Court with the recommendation that the 
order should be set aside. The learned Judge argues that the act of 
adultery, which the wife is proved to have committed, disentitles her to 
receive any maintenance. I oannot accept this view. In my judgment 
the interpretation put by the learned Joint Magistrate on the language 
of sub seotion 4 ‘ no wife shall be entitled to reoeive an allowance from 
her husband under this section if she is living in adultery" is the right 
and natural interpretation of the words. It is also the interpretation 
whioh, as I have satisfied myself by referring to the reoords in the cases 
Empress v. Nandan (1), Petition of Kashi Shcodiala (2) and Empress v. 
Daulat (3), has been uniformly placed upon these words by this Court. 
Let the record be returned. 


26 A. 327 (=24 A. W. N. 23.) 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


Hamid Ali [Judgment-debtor) v. Gayadin and another (Decree-holders)* 

[20th January, 1904.] 

Civil Procedure Code, section 684 -Second Appeal-Act No. XV of 1877 (Indian 
Limitation Act), section ^Discretion of Court-Extension of time for filing 
appeal. J M 


T a S f a r/ P r i* f a *l 82 ° from a deoree o{ PaDdifc Sri Lai, Additional 
m^ G ^ d Ar e V k® ,! th of March 1903, confirming a deoree of Maulvi 
Muhammad Ahmad All, bubordmate Judge of Aligarh, dated the 6th December 1900. 

( 1 ) Weekly Notes, 1881, p. 37. ( 3 ) 

(2) Weekly Note9,1881, p. 62. 
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rarily, refused telctuVd.r ZE? °< «<. fact, and not arb - 

« th; 

J. 45°: • L - J> 2,ja : Cf - 411Iad - 412 : G rat I). J. 441 : Cited. 2 A. L. 

R * *&un*z 372 {Maa - ) [ao 

aeore^ HIS In W ?h B a fi ?r- 6al out of aa *Pplio*tion (or execution of a 

debtor filed nb? h , °T (^dbordmate Judge of Aligarh) the judgment- 
debtor filed objections to the application for execution, but they were 

5th otDeeemV Tbnn d ‘ reol!iug exeoution to proceed was passed on the 
to^h! S r^V 190 ' A8am8t ‘o' 8 ° rder the fodgment-debtor appealed 
mil f ^ Wl i 0 - 0,1 the 2l8t 01 February, 1902, returned the 

rnnrt 80 rb m « 0 th ® appellaEt for Presentation to the proper 

r“ l °S. to 0 Coding that having regard to the valuation an appeal lay not 

© High Court but to the Diebriob Judge. Accordingly the appeal 

was presented to the District Judge on the 27th of February, 1902. The 

objected that the appeal was time-barred, and the Court 
^Additional Distriot Judge of Aligarh), after considering—on an affidavit 
med by the judgment-debtor—whether there was any sufficient cause 
shown for admitting the appeal under seotion 5 of the Limitation Act, 
came to the conclusion that there was not and accordingly dismissed it! 
Against this order the judgment-debtor appealed to the High Court, 

Maulvi Ghulam Mujtaba for the appellant. 

Pandit Sunder Lai (for whom Pandit Baldeo Bam Dave) for the 
respondents, 

Blair and BANERJI, JJ.—This iB an appeal against the dismissal 
by an Additional Judge of an appeal before him as time-barred. There 
18 no question but that the appeal was time-barred, unless the appellant 
Buccessfully invoked in aid the provisions of seotion 5 of the Limitation 
Aob. That seotion provides that an appeal may be admitted after the 
period of limitation if the appellant satisfies the Court that he had 
sufficient cause for not presenting the appeal within the time prescribed 
by law. It has been held in a recent case, Tulsa Kunwar v. Gajraj 
Singh (1), that it is for the Court below to be eatified after the exeroise 
of judicial discretion, and if that discretion was exeroiBed after careful 
consideration of the faotB and nob arbitrarily, the appellate Court has no 
power to interfere [329] under the provisions of seotion 584 of the Code 
of Civil Procedure. With that decision we entirely agree. We dismiss 
this appeal with costs. 

Appeal dismissed. 


( 1 ) (1902) I. L. a. 25 All. 71. 
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26. A. 329 (= 1904. A. W. N. 24.) 

APPELLATE CIVIL. ' 

Before Mr. Justice Blair and Mr. Justice Banerji. 

0 

Giuwarlal and OTHERS (Defendants) v. LAKSHMI Narain 

(Plaintiff).* 

[21st January, 1904.] 

Appeal in forma pauperis—Leave to appeal refused—Time granted to file a regular 
appeal— Limitation—Act No. XV of 1877 ( Indian Limitation Act), section 5— 
Discretion of Court. 

When a District Judge, after refusing an applicant leave to appeal in forma 
paupens , granted time beyond the expiry of the period of limitation for the 
applicant to file a regular appeal on the full Court fee, it was heid that, inasmuch 
as the appeal oould only be admitted by the aid of section 5 of the Indian 
Limitation Act, 1677, the Court must be taken to have exercised the powers 
conferred by that soction, although the section was not referred to by the Court. 
BatFul v. Dcsai Manorbhai Bhavanidas (I), approved. 

[Ref. 3 L. B. R. 104; 16 I. C. 567=17 C. W. N. 862.] 

IN this case Lakshmi Narain sued Girwar Lai and others for recovery 
of money due under a deed of mortgage, or, in default of payment, for 
Bale of the mortgaged property. The plaintiff obtained a decree in full 
on the 5th of July, 1900. On the 24th of July, 1900, the defendants applied 
to the District Judge for leave to appeal as paupers. This petition 
was rejeoted on the 16th of January, 1901. On the 14bh of February, 
1901, the defendants applied for leave to appeal in th6 usual way, upon 
which the District Judge passed the following order “The appeal was 
not rejected. Permission to appeal as a pauper was refused. * * * 
I give the appellants one week within which to deposit the necessary 
Court fee, failing which the appeal will be rejeoted.“ The Court fee was 
paid in on the 21st of February, 1901. When the appeal, which had 
been transferred to the Court of the Small Cause Court Judge of Agra 
aobicg as a Subordinate Judge, came on for hearing, it was dismissed as 
time-barred, on the strength of the ruling in Bishnath Prasad v. Jagar 
Nath Prasad (2), The defendants thereupon appealed to the High Court. 
[33o] Dr. Satish Chandra Banerji , for the appellants. 

Pandit Sundar Lai (for whom Pandit Baldeo Bam Dave), for the 

respondent. 

BlAiR and BANERJI, JJ. — In this oasethe defendants appeal against 
the dismissal of their appeal by the Judge of the Small Cause Court of 
of Agra, who is also the Subordinate Judge, under the following circum¬ 
stances:—The plaintiff sued and obtained a deoree against the defendants. 
The defendants then applied to the District Judge for leave to appeal in 
forma pauperis. The hearing of that application and the decision of it 
were delayed beyond the period of limitation allowed for filing the appeal* 
The District Judge dismissed the application for leave to appeal inform* 
pauperis on the ground that pauperism had not been established. Within 
a few days the present appellants applied bo the Court to give them 
leave to proceed with their appeal otherwise than in forma pauptriSt 
and asked for time to furnish the necessary Court fee. Time was 

♦Second Appeal No. 1093 of 1901, from a deoree of Rai Bahadur Babu Baij Nath, 
Judge of t.he Court of.Small Causes of Agra, dated the 14th August, 1901, confirming 
a deoree of Babu Baidya Nath Das, Officiating Munsif of Agra, dated the 5fch July 
1900. 

(1) (1897) I. L. R, 22 Bom. 849. (2) (1891) I. L. R. 13 All. 305. 
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granted, the appeal wag duly stamped and admitted as a memorandum of 
appeal. It was then transferred by the District Judge to the Subordi¬ 
nate Judge, whoso powers for the hearing of the appeal were the same as 
those of the District Judge. The oaee came before the Subordinate 
Judge, and he, on the strength of the ruling in Bishnath Prasad v. Jagar- 
tuith Prasad (1), dismissed the appeal, holding that it was beyond time. 
It is against that decree that the present appeal has been filed. 

It is noticeable that the Subordinate Judge bad never before him the 
question for consideration under what authority the District Judge pur¬ 
ported to extend the period of limitation by allowing time to the prepent 
appellants. He simply applied a ruling in which no question is raised 
as to the exercise of the discretionary power given by section 5 of the 
Limitation Act. Iudeed, in this oaee the District Judge makes no re¬ 
ference to that seotion. Bub as a matter of faot he exercised a dis- 
oretion which is nob conferred upon him by law otherwise than under 
that section. Having therefore bo deal with judicial discretion, and 
section 5 of the Limitation Act being the only provision of law under 
whioh it was within his power to extend the period [331] of limitation, 
he must on general principles of law be taken to have aobed under that 
seotion. This was the view also held in the case of Bai Full v. Desai 
Manorbhai Bhavanidas (2). 

We come, then, to the question whether, the discretion having been 
so exeroised, it oould be disturbed by the Subordinate Judge, to whom 
the case had been transferred. As a general rule an appeal under such 
circumstances oould never have been rightly entertained, and as the 
application for extension of time was an ex parte proceeding, it would in 
our opinion be a great hardship to the opposite litigant if he were ex¬ 
cluded by a proceeding whioh had taken place behind his back. On the 
other hand, suoh exercise of discretion oould nob be disturbed except 
upon a very grave ground, suoh as fraud or gross mistake. We think it 
impossible to say that under no circumstances could the matter be con¬ 
sidered by the Court hearing the appeal. What we have to determine is 
whether the Subordinate Judge has directed his mind to the considera¬ 
tion of those matters which would in our opinion justify a reversal of 
the deoision of the District Judge. It seems to us that the Subordinate 
Judge has aoted upon a ruling of this Court in whioh the question of the 
application of seotion 5 of the Limitation Aot was nob considered at all. 
He has not considered that section himself. We therefore think that 
the decision is not founded upon a reasoning whioh commends iteelf to 
us. We accordingly decree this appeal and remand the case to the Court 
below for trial upon the merits. Costs will follow the event. 

Appeal decreed and cause remanded. 


(1) (1391) I. L. R. 13 A. 805. (2) (1897) L L. R. 22 Bom. 649. 

223 


1904 
Jan. 21. 


a STELLATE 
CIVIL. 

26 A. 329= 
1904=A W. 
N. 24. 



26 All. 332 


INDIAN HIGH COUBT BBFOETB 


[Vol. 


j_g05 26 A. 331. 

Jan. 21. APPELLATE CIVIL. 

appellate Before Mr . Justice Blair and Mr. Justice Banerji. 

Civil. _ 

26 A. 331 ILAHI KHAN AND OTHERS ( Plaintiffs) V. SHER Ah KHAN AND OTHERS 

(Defendants). * 

[21st January, 1904.] 

Suit for partition-Practice—Pleadings—Plaintiff & not allowed to set up in appeal 
a case inconsistent with, that upon which they came into Court. 

Two sets of plaintiffs brought a suit for partition of certain houses, each 
olaiming under a similar title a 5-anna 4.pie share. It was found by the 
[332] Court of first appeal that each set of plaintiffs was prima facie entitled to 
a 4-anna share. But it was found further that one of the two sets of plaintiffs 
had never been in possession within twelve years from the date of the institu¬ 
tion of the suit, and that the same was the case with one of the defendants 
whose share otherwise in the property in suit was two annas. In appeal to the 
High Court a case was set up that the plaintiffs who had remained in posses¬ 
sion were, on the findings of the lower appellate Court, entitled to a decree for 
partition not only in respect of their own 4-anna share, but also in respect of 
the shares of their co-plaintiff’s and of the defendant who had beon found to be 
out of possession. 

Held that this was not a case whioh could bo set up in appeal on the find¬ 
ings of the Court bolow, inasmuch as it was inconsistent with the oase origin¬ 
ally brought into Court by the plaintiff. Balmakund v. Dalu (1) distin¬ 
guished. 

The parties to the suit out of whioh this appeal arose were related 
to eaoh other in the manner shown in the aooompanying pedigree, 

PERU. 

1 


Ghisan died, leaving Musammat Hingo. 

a widow, Bandi, sister 
of Ali Bakhsh. 


1 

1 

1 

1 

Bachni, 

Chedi Khan. 

Man Khan. 

Waziran 

1 

J 

=Ali Bakhsh 

defendant 4. 

Ilahi Khan and 3 

Ghuray and 3 

brother of 


others, plaintiffs 

others, 

Bandi. 


1 to 4. 

plaintiffs 

5 to 8. 

1 

Sher Ali and 2 
others, defendants 

1 to 3. 



The plaintiffs came into Court alleging that Ghisan*s wife Bindi 
had predeceased him and that they were therefore entitled to two-thirds 
of certain houses, of whioh by their suit they sought partition. It waB, 
however, found by the lower appellate Court that Bandi survived Ghi¬ 
san) and bhat in consequence her share in the property of Peru, amount¬ 
ing to one-fourth, descended through Ali Bakhsh, the brother of Bandi, 
to the defendants Nos. 1 to 3. Of the remaining 12 annas the Court 
found that the representatives of Chedi Khan, plaintiffs Nos. 1 to 4, 
were entitled to 4 annas, the re presentatives of Man Khan, plaintiffs 

*Second Appeal. No. 932 of 1901, from a deoree of W. Tudball, Esq., District Jedge 
of Gorakhpur, dated the 21st of August, 1901, confirming a decree of Babu Sushil 
Chandra Banerji, Officiating Muasif of Gorakhpur, dated the 25th of March, 1901. 

(!)• U903) I. L. R. 25 All. 498. 
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Noa. 5 to 8, to four annas, ami WaViran and Baohni to 2 annas eaoh. But 
the lower appellate [333] Court also found that Man Khan’s branch of the 
family, as also Baohni, had never obtained possession of their shares, and 
that the sons of Chedi and the defendants Nos. 1,2 and 3 were in possession 
of their shares, amounting to 6 annas. That Court aooordingly dismissed 
the olaim of the seoond set of plaintiffs ( i.e ., the branch of Man Khan) 
and gave the 6rst set (Chedi Khan’s branoh) a deoree for partition of a 
4 anna share. Against this deoree the first set of plaintiffs appealed, 
urging that, upon the faots found by the Court below, that Court ought 
to have given them a deoree for partition of the share of Man Khan's 
branoh of the family and of that belonging to Musammat Baohni as well 
as of the share olaimed by them or found in their favour. 

Babu Durga Gharan Banerji, for the appellants. 

Mr. W. K. Porisr, for the respondents. 

BLAIR and Banerji, JJ.—The appellants before us are four out of 
eight plaintiffs who brought a suit for the partition of certain houses. 
They olaimed a two-thirds share in the houses as the heirs of one Ghisan. 
The pedigree of the family is set forth in the judgment of the lower 
appellate Court. Ghisan had a sister, named Musammat Hingo, who 
had two sons and two daughters. The appellants are sons of one of 
those sons and the other plaintiffs are the descendants of the second 
son whose name was Man Khan. The defendants Nos. 1, 2 and 3 are 
sons of one of the daughters of Musammat Hingo. The oase of the plain¬ 
tiffs was that Ghisan’s wife had predeceased him, and that upon his death 
two-thirds of the property passed to the plaintiff’s ancestors, ChediKhan 
and Man Khan. The lower appellate Court has found that Ghisan’s wife 
survived him and that the one-fourth share whioh she inherited from 
him passed to the defendants Nos. 1, 2 and 3. As to the remainder of 
the property, the appellant’s share, according to Mahammadan Law, was 
four annas out of sixteen annas. Man Khan had a similar four-anna 
share, and the remaining four-anna share was inherited by the two 
daughters of Musammat Hingo. It has also been found that Man 
Khan never obtained possession of his four-anna share, and that the 
sons of Chedi and the defendants Nos. 1, 2 and 3 were in exolusive 
possession of the shares of [334] Man Khan and the seoond daughter 
of Hingo, amounting to six annas. The Court below has dismissed 
the olaim of the’four plaintiffs who were the descendants of Man Khan and 
has granted to the other plaintiffs, appellants before us, a decree 
for the four-anna share to whioh they are entitled. It is argued in 
this appeal that as it has been found that the appellants and the 
defendants Nos. 1, 2 and 3 have been in adverse possession of a six- 
anna share, namely, the shares of Man Khan and Musammat Baohni, 
the appellants should have been granted a decree for an additional 
3 anna share. We are unable to aooede to this contention first, 
because, it was not the case of the appellants that they were in adverse 
possession of the share of Man Khan; and, secondly, it would be incon¬ 
sistent with the case set up in the plaint if we were bo hold that they 
had acquired the share of the co-plaintiffs by right of adverse possession, 
flo far from olaiming adverse possession of the shares of those plaintiffs, 
the appellants asserted that they and the other plaintiffs were all in joint 
possession of the two-thirds share olaimed by them. Were we therefore 
to grant a deoree to the appellants on the ground now put forward on 
their behalf, it would be granting them a decree on a ground inconsistent 


1904 
JAN. 21. 

Appellate 

Civil. 

26 A. 331. 


A U—U 



26 All. 835 


INDIAN HIGH COURT REPORTS 


WoL 


1904 

JAN 31. 

Appellate 

Civil. 

25 A. 331 


with the case set up by them in their plaint. These circumstances dis¬ 
tinguish the present case from the oase of Balmikund v. Dalu (1) to 
which our attention was oalled, We accordingly dismiss the appeal with 
costs. 

- Appeal dismissed. 

26 A. 334 (=1 A. L. J. 40=1904 A. W. N. 34.) 

APPELLATE CIVIL. 

Before Mr. Justice AiTcman. 


Moti Ram {Decree holder) v . Hannu Prasad {Judgment-debtor) .* 

[3rd February, 1904.] 

Civil Procedure Code , Section 25 Q—Execution of decree—-Satisfaction of entire decree 
certified by one only of two joint decree-holders—Such certificate not binding on 
the other. 

Held that one of two or more jo : nt deoree-holder* is not competent, without 
being authourized by the other or other*, to certify under section 258 of the 
Code of Civil Procedure satisfaction, by payment out of n 0 urfc, of the entire 
deoree. Balqobind v. Bhamnee Been Snhoo (2), Mussamat [3351 Bibee Budhan■ 
v. Mussamut Hafezah (3), Mahima Chandra Roy v. Pyari Mohan Chotodhry 
(4), Sultan Moideen v. Savalayammal (5), Tar ruck Chunder Bhutiacharj °e v. 
Divendro Nath Sanval (6), and Tam wan Sinoh v. Lachhmin Kunwari (7) 
referred to. Ranee Ni/na Kooer v. Boolee Chund (S) not followed. 

[Pol. 34 P. R. 1906=93 P. L. & 1906: 28 A. 252; 49 I. C. 141=1918 M. W. N. 507 : 
Ref. 55 I. C. 841= 5 Pat. L. J. 1515 ] 


In this case Tbakur Das and Moti Ram held a joint deoree for sale 
against Hannu Prasad. Moti Ram applied under section 231 of the Code 
of Civil Procedure for execution of the decree on behalf of himself and 
Thakur Das. Tbakur Das certified to the Court under seotion 259 of the 
Code full satisfaction of the decree, stating that he had received Rs. 500 
in cash and a bond for Rs. 100 and that he had remitted the balanoe of 
bhe deorebal amount. He did nob oerbify satisfaction of the deoree for 
the benefit of himself and Moti Ram ; but in faob made no mention of 
Moti Ram in his application under seotion 258. On application being 
made for execution of the deoree the -Judgment-debtor, Hannu Prasad, 
objected that the deoree had been satisfied, but bhe Court (Muusif of 
Phaphund) disallowed bhe'objeotion and ordered execution to proceed. The 
judgment-debtor appealed and the lower appellate Court (Subordinate 
Judge of Mainpuri) reversed the order ‘of the Munsif and dismissed Moti 
Bam s application for'execution. Moti Ram thereupon appealed to the 
High Court. 

Babu Jogindro Nath Ghowdhri , for the appellant. 

Muoshi Qobind Prasad, for the respondent. 

Aikman, J. One Thakur Das and the appellant Moti Ram are 
joint holders of a deoree against the respondent, Hannu Prasad. 
Moti Ram applied under seotion 231 of the Code of Civil Procedure for 
execution of the decree on behalf of himself and Thakur Das. Thakur 
Das certified to the Court under section 258 full satisfaction of the 
deoree. stat i ng that he had received in cash Rs. 500 and a bond 


_ * Seoond Appeal No^ 880 of 1903, from a decree of Maulvi Azis-ul-Rahman, 

Subordinate Judge of Mampan, dated the 2Uh of August 1903, reversing a deoree of 
Babu Ke*hab Deb, Munsif of Phaphund) dated the 9th of May, 1903. 

32 ® l : h r *hr 5 A a' 49s ; ! 5) (iq9l) T - R 15 Mad - 84s - 

•3 1879) 4 C g L r , to APP * 16 * H (1883) I. L. R. 9 Gal. 881. 

i* }q!q o 2’ r 5* I°* « (? ) Supra P. 818. 

4) (1869) 2 B. L. R. App. 45. (8) (1874) 22 W. R. 77. 
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n f w R ? m 18 b0UDd by fche Bat ‘s(aotion eo [336] car- °™- 
l ea and that his application to exeouta cannot be granted. Moti 26 A 334-1 

1°“.! bere ,D woond appeal. In my judgment the appeal must U J 
succeed. Under eeotion 231 of the Code a Court, if it seeB suffi- 19-4 A. W. 

went cause, may allow execution of a joint decree on the application N ‘ Si 

of one or more of the deoree holdors that the whole deoree be exoouted 

for the benefit of all the deoree-holdera, bat if it does so, it is bound to 

pass suoh order as it deems neoessary for protecting the interests of the 

persons who have not joined in the application. Whan one of two or 

more joint deoree-holders takes it upon himself to oertify satisfaction of 

the whole deoree, it is dear that no provision can be made by the Court 

for safeguarding the interests of the other deoree-holder or decree-holders ; 

and that if a Court were bound to reoognise suoh an adjustment out of 

Court, the remaining deoree-holders might be driven to bring another 

suit to recover money for which a decree had already been passed in 

their favour. If a judgment-debtor takes it upon himself or iB so unwise 

as to pay to A out of Court money for whioh A and B hold a deoree, be 

does so at his own risk. In the case of Mussamut Bibee Budhun v. 

Mussamut Eajezah (1), the learned Judges remarked :—“ If one of several 
joint decree-holders must obtain the leave of the Court before he can 
proceed with execution of his deoree, and if even then the Court is bound 
to protect the interests of the absent decree-holder, it seems perfectly 
clear that no decree-holder can assume bo himself the power of giving a 
discharge out of Court for the full amount of the deoree." In bhis 
present case Thakur Das has assumed bo himself suoh a power. The 
oaBe just cited was followed and approved of by a Benoh of this Court in 
a case not yet reported, viz. t Ex. S. A. No. 1167 of 1902.* It is in accord 
with the rulings in the oases of Balgobind v. Bhawanee Deen Sahoo (2), 

Mahima Chandra Boy v. Pyari Mohan Chowdhry (3), and Sultan 
Moideen v. Savalayamrnal (4), where it was held that a payment to one 
of two deoree-holders out of Court is valid only to the extent of the share 
[837] of that decree-holder, and with what was said in Tarruck Chunder 
Bhuttacharjee v. Uivendro Nath Sanyal (5). The learned vakil for the 
respondents relies on the ruling in Banee Nyna Kooer v. Doolee Chund (6). 

There are observations in the judgment in that oase whioh do sup¬ 
port the plea taken on behalf of the respondent; but I do not agree with 
them, and, as has been shown, the weight of authority is clearly in 
favour of the appellant. The appellant asks for exeoution bo the extent 
of half of the deoretal amount only, and to this he is entitled. For the 
above reasons I allow the appeal with costs, and setting aside the orders 
of the Courts below, I direct that the decree be exeouted in favour of 
Moti Bam for recovery of half the amount of the deoree. The appellant 
will have his costs in the lower appellate Court. As in the Court of the 
Munsif the appellant aBked for execution of the whole decree, I make no 
order aB bo the cost in that Court. 

- Appeal decreed . 


• fcimca reported, p. Myra. 

( 1 ) (1679) 4 C. L. R. 70. (o) (1883) I. L. R. 9 Cal. 831, at pp 

(2) (16G6) 1 Agra, Miao. App. 16. 

(3) (1869) 2 IS. L. K. App. 43. 

( 4 ) (1891) I. h. R. 15 Mad. 343. 


835 and b3G. 

(6) (1874) 22 W. R. 77. 
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APPELLATE CIVIL. 

Before Sir John Stanley, Knight , Chief Justice, and Mr. Justice Burkitt, 


Jai Bam (Plaintiff) v. Makunda and others (Defendants)* 

[4th February, 1904.] 

Wajib-ularz—Conditions enabling co-sharer on 'payment of revenue due to take over 
the share of a defaulter—Mortgage by conditional sale—Act No. IV of 1882 
(Transfer of Property Act ), section 58— Limitation—Act No. XV of 1877 ( Indian 
Limitation Act), schedule II, article 148. 

The wajib-ul-arz of a certain village provided that if any co-sharer was in 
default in payment of Government revonue, certain persons—co-sharers in the 
patti and in the village amongst them—might, on discharging the unpaid 
revonue due by the defaulter, take possession of his share, though without 
power to partition and without power to transfer or sell- Also that if with-in 
twelve years the defaulter or his heir wished to take back the property, he 
could get it in the month of Jeth ou payment of the amount of default without 
interest and wilhout being entitled to a rendition of accounts. The wajib-ul- 
arz went on to provide that after the term of twelve years the heirs of the 
defaulter should not get the property, but the person who had paid up the 
arrears of revenue should be tho owner. 

Held that, notwithstanding the provision last mentioned, the position of 
the person who had obtained possession under the wajib-ul-arz by paying 
arrears of revenue due by a defaulter was that of a mortgagee under a 
[338] mortgage by conditional sale as defined in section 58 of the Transfer of 
Property Act, 1882, and that the defaulter or his representative, in the absence 
of suit for foreclosure, had a period of sixty years within which the arrears 
of revenue might be paid up and the property redeemed. 

THE wajib-ul-arz of the village of Kursanda provided that if any 
co sharer should be in default in payment of Government revenue, 
certain categories of persons, including “co-Bharers in the patti and in 
the village,” might, on payment of the arrears of Government revenue, 
take possession of the share of the defaulter, though without power to 
partition and without power to sell or transfer. The wajib-ul-arz also 
provided that if within twelve years the defaulter or his heir wished 
to get baok the property, he could get it in the month of Jeth on 
payment of the amount of the default without interest and without 
being entitled to a rendition of acoounbs. The wajib-ul-arz further went 
on to say that after the said term, i.e., the twelve years, the defaulter 
and his heirs could not recover possession, bub the person pub into 
possession after payment of arrears of revenue would become the owner. 

On the 18th of July, 1885, one Sohan Pal, a lambardar, was put 
into possession of certain sbareB in the village belonging to certain 
defaulting pattidars by an order made by a Deputy Collector apparently 
in accordance with the provisions of the wa]ib-ul-arz. On the 22nd of 
May, 1901, a suit was filed by one Jai Ram in the Court of the Munsif 
of Mahaban, in whioh he claimed as purchaser of the rights of the said 
defaulting pattidars bo recover, upon payment of the revenue due by 
them in 1885, possession of the shares whioh they had then forfeited 
from the representatives in title of Sohan Pal, the lambardar. The 
Munsif, on a construction of the village wajib-ul-arz, dismissed the 
plaintiff’s suit upon the ground that he had nob oome into Court within 


* Appeal No 49 of 1903, under seotion 10 of the Letters Patent. 
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twelve years from the elate of the dispossession of the pattidars through 

whom he olaimed. On appeal to the Disfcriot Judge of Agra this decree 
wab affirmed. 

The plaintiff then appealed to the High Court, and his appeal 
(joining before a single Judge of the Court was dismissed. From tbe 
judgment diamieaing this appeal the plaintiff filed the present appeal 
under seotion 10 of the Letters Patent. 

[339] Munshi Gobind Prasad , for the appellant. 

Pandit Madan Mohan Malaviya, for the respondent. 

STANLEY, C. J., and Burkitt, J.—This is an appeal under seotion 10 
of the Letters Patent of this Court from the judgment of one of the 
learned Judges of the Court, whiob affirmed in appeal the decision of the 
two lower Courts. The suit was odo in which the plaintiff, Jai Ram, 
olaimed possession of certain property in a village, on the allegation that 
he had tendered to the defendants a sum of money which, according bo 
him, the predecessor in title of the defendants had paid on account of 
Government revenue due from the predecessors in title of the plaintiff. 
The learned Judge of this Court is of opinion that the prooeediugs under 
which the predecessor in title of the defendants was pub in possession of 
the property in suit were proceedings under seotion 157 of the North- 
Western Provinces Land Revenue Aot, No. XIX of 1873. In our opinion 
the learned Judge was mistaken in that matter. As far as we can 
see, seotion 157 of the Act just cited has nothing to do with this case. 
In it no aotion whatever was taken by tbe Collector, nor was any report 
made to the Commissioner for sanotion to the transfer of the patti of 
the defaulting pattidar to a solvent patbidar. It is in our opinion abun¬ 
dantly clear that the transfer book plaoe under the provisions of the 

wajib-ul-arz of the mahal. 

What happened was that some time in 1885 an application was 
made to the Deputy Collector, Het Ram, by one Sohan Pal, who was the 
lambardar of the village, alleging that as lambardar he had been com¬ 
pelled to make certain payments of revenue due from four men, whom 
he named, who were pattidars in the village. He went on to say that 
these men had left the village, bub had leased their interest in it to one 
Jhandu, who also had failed to pay the quota of Government revenue 
due from his lessors. The applicant then prayed that under the provi¬ 
sions of the wajib-ul-arz, inasmuch as he, the lambardar, had paid on 
behalf of the defaulting pattidars tbe revenue due from them, he should 
be put into possession of the shares in the ullage belonging to the 
defaulters. This application appears to have been granted. On the 18th 
of July, 1885, the applicant, [340] Bohan Pal, the lambardar, was pub 

into possession of the shares in question. .... 

Matters remained in this position until the present suit was insti¬ 
tuted in May, 1901 (that is to say 16 years afterwards), by the present 
nlftintiff Annnllanb He derives bis title by purchase from the defaulting 
Sl mentioned above. He alleges that he tendered to the defen¬ 
dants the amount of the revenue due from the defaulters in 1885, and 
called on them to surrender possessionito.him of the shares which had 
belonged to the defaulters. On refusal he instituted th 10 suit. 

The defence set up and accepted by the lower Courts practically is 
that the defendants and their predecessor in title, Sohan Pal, held ad¬ 
verse possession of those shares from the time when they were put into 
poBsesBion of them in 1885, and so had acquired a prescriptive title. In 
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ig04 opinion the defence cannot be supported. It is perfectly clear that 

Feb. 4. the transfer of possession from the defaulting pattidars to Sohan Pal, 

- who paid up revenue due from them, was made under the provisions of 

c l ause (6) of the wajib-ul-arz of the village. That clause is one which 

-‘ contains the “ mutual arrangements ” made between the pattidars as to 

26 A. 937=1 the transfer and return of shares of defaulters. It provides that if any 

s ^ arer default in payment of Government revenue certain categories 
II 39 * °f persona can, one after the other, on payment of the default, take 
possession of the property of the defaulter. Among these categories one 
is “ co-sharers in the patti and in the village,” wbioh of course would in¬ 
clude the lambardar of the village. The condition is that the person so 
discharging the unpaid revenue due by defaulters shall take possession of 
their shares, though without power to partition and without power to 
transfer or sell. But the wajib-ul-arz goes on to say that if within 12 
years the defaulter or his heir wishes to take back the property shall 
get it in the month of Jeth on payment of the amount of default 
without interest and without being entitled to a rendition of accounts. 
Then, after certain provisions as to the construction of wells, the wajib- 
ul-arz goes on to say that after the said term (i.e., the 12 years) the 
defaulter or his heirs shall not get the property and the person pub 
therein shall be the owner thereof. 

[341] lb is on the wording of these olauses that the lower Courts 
held that the defendants here, with their predecessors in title, had 
acquired a prescriptive title to the property of whioh they had taken 
possession in 1885. Prima facie the words of the wajib-ul-arz appear to 
oonfer an absolute interest in the property after the lapse of 12 years. 
Bub the wajib-ul-arz cannot be construed so as to override the general 
law of limitation. The transaction which here happened between the 
predecessors in title of the plaintiff and of the defendants was clearly 
this, that the lambardar, Sohan Pal, was put in possession of the 
property of the defaulting pattidars on condition of paying revenue due 
from it, and there was this condition, that if that money were not repaid 
to him within 12 years he should be the absolute owner. 

These terms seem to us exactly to desoribe a mortgage by conditional 
sale, as defined in seotion 58 of the Transfer of Property Aot, where the 
mortgagor ostensibly sells the mortgaged property on condition that on 
default of payment of the mortgage money on a certain day the sale 
shall beoome absolute. Here the shares of ths defaulting pattidars were 
transferred to the mortgagee, Sohan Pal; the price was the amount of 
the revenue whioh was in default, and the condition was that if that 
money waB not repaid within 12 years the transfer to Sohan Pal should 
be absolute. * This transaction then in our opinion was a mortgage by 
conditional sale, and as such it is subject to the law of limitation. By 
artiole 148 of the seoond schedule to the Limitation Aot of 1877 it is 
provided that a suit against a mortgagee to redeem or to recover posses¬ 
sion of mortgaged property has a limitation of 60 years. We are of 
opinion then that this plaintifl iB in the position of a mortgagor by condi¬ 
tional sale to whom a period of 12 years was given within which to pay 
the mortgage money, who did nob so pay, and who therefore has a period 
of 60 years within which to sue for redemption in the absence of a suit 
for foreclosure. 

For the above reasons we must set aside the decree of the learned 
Judge of this Court and also the concurrent decrees of the Distriot Judge 
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preliminary point^and^ 0 ’ ^ 0u * b ^ aa 1)0911 bedded on ft 

noinfe we rAmAnd* m 8 W0 have [312] reversed the decision on that 

Pro c ed ure * throm» lifK n° 0r ? ? nder 80ofcion 562 o{ C°<*e of Civil 

^ °° a ^ °i bh0 Di8bri0t5 Ja(3 * 0 ' t0 fch9 0oarb o£ ^ 

to Uw Th e P ®°0 on the file of pending suits and decided aooording 
to Uw. The appellant is entitled to his costs is all three Courts. 

Appeal dismissed and cause remanded . 
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appellate civil. 

Before Sir John Stanley , Knight, Chief Justice , and Mr. Justice Burkitt. 


Kamta Prasad and another ( Defendants) V. Sheo Gopal Lal 

(Plaintiff).* 

[4th February, 1904.] 

Ad No. IX of 1873 [Indian Contract Act), sections 10, 11. 64 and G5—Minority- 

Contracts by infants—Void contract—Repayment of advance on contract made by 

an infant. 

Held that a mortgage entered into by an infant is not merely voidable, but 
void ab initio. 

Held also that sections 64 and 65 of the Indian Contraob Aot 1872, apply only 
to oontraots between competent parties and are not applicable to a case where 
there is not and could not have been any contraot at all. Mohori Bibee v. 
Dharmodas Ohose (1) followed. 

[Ref. 36 Cal. 768=13 C. W. N. G43 ; 37 Mad. 3H0: Dist. 3 C. L. J 260 ] 

The plaintiff in this case sued to have a mortgage-deed exoouted by 
him in favour of the defendant and registered on the 3rd of May, 1900, 
deolared null and void, on the grounds that the plaintiff was a minor at 
the time of execution of the mortgage and that he had reoeived no con¬ 
sideration. The defendant pleaded that the plaintiff was 22 years of age 
ab the time of execution of the mortgage, and that in any case he repre¬ 
sented himself as of full age and oould nob now plead that he was not, 
and that the motgage-deed was exeouted in good faith and for valid con¬ 
sideration, out of which Bs. 566-6-0 was paid before the Sub-Registrar. 
The Court of first instance (Munsif of Bansi) dismissed the suit. On 
appeal by the defendant, the lower appellate Court (Additional Sub¬ 
ordinate Judge of Gorakhpur) confirmed the decree of the first Court. 
That Court found as a faob that the plaintiff was a minor [343] when 
the mortgage was exeouted ; that he never represented himself to be 
of full age, bub that even if he had done so, he would not, having 
regard to the ruling in the case of Brohmo Dutt v. Dharmodas Ohose, 
(I. L. R. 26 Cal. 381), be preoluded from pleading infancy. The 
Court found that the sum of Rs. 566 6-0 had, as alleged by the defendant, 
been reoeived by the plaintiff, bub hell that sections 64 and 65 of the 
Indian Contract Aot, 1872, did nob apply to the oase of a oontraob entered 
into by an infant, and therefore that the plaintiff could nob be directed 
to restore the money. 

• Second Appeal No 1178 of 1001, from a decree of Babu Ramdhan Mukerji, 
Additional Subordinate Judge o( Gorakhpur, dated the 27th of June, 1001, confirming 
a deoree of Babu Kalka Singh, Munsif of Bansi, dated tbei0th/of May, 1901. 

(1) (1902) I. L. R. 80.C»1. 639. 
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The representatives of the defendant thereupon appealed to the 

High Court. .. 

Munghi Haribans Sakai and Dr. Satish Chandra Banerji for the 

appellants. 

Pandit Sundar Lai , for the respondent. 

Stanley, C. J., and Burkitt, J.—In view of the decision of their 
Lordships of the Privy Council in the oase of Mohori. Bibi v. Dkarmodas 
Ghose (1) the main argument addressed to us in this appeal must) be 
regarded as untenable. Their Lordships in that case held that a contraot 
entered into by an infant is not only voidable but void, and that sections 
64 and 65 of the Contraot Act, which are based on there being a contraot 
between competent parties, are nob applicable to a case where there is 
not and could nob have been any contraot at all. The oonolusions arrived 
at therefore by the Court of first instanoe and the lower appellate 
Court were in our opinion perfectly correct. It is argued, however, that 
the plaintiff respondent is not entitled to get the mortgage deed entered 
into by him during his minority, cancelled without making good to the 
appellants the consideration which is proved to have been actually paid, 
by reason of the provisions of section 41 of the Speoifio Relief Aot. As 
regards this contention, which is now pressed before us, we may observe 
that no'materials were laid before the lower Courts nor have any been 
laid before us, for coming to the conclusion that justice requires us to 
order a return of any money to the appellants. If materials had been laid 
before the lower Courts which would have enabled them to arrive at a 
conclusion upon [344] this submission, ■ they would no doubt have 
entertained and considered the matter. In the absenoe, however, of any 
suoh it is impossible for us in second appeal bo entertain suoh a question. 

The appeal is therefore dismissed with costs. 

Appeal dismissed. 


26 A. 844 (=1904 A. W N. 42.) 
REVISIONAL CRIMINAL. 
Before Mr. Justice Aikman. 


Emperor v. Thakur Dayal and others.* 

[19th February, 1904.] 

Criminal Procedure Code , section 349-Case submitted with regard to eentenee\ jo 
District or Sub-Divisional Magistrate-Such Magistrate not competent to return 
the case to Magistrate who submitted it. 

Where Magistrate of the second or third class has submitted a case to the 
District or Sub-Divisional Magistrate under seotion 849 of the Code of Orlmin 
Procedure, it is not competent to the Distriot or Sub Divisional Magistrate 
to return the oase to the submitting Magistrate if in his opinion the re er 
was unnecessary. Imperatrix v. 1 Abdulla (2), Queen Empress v. Vtranna\h 
Dula Fagueer v. Bhagirat Sircar (4) and Queen-Empress v. Bavta Tellapa W 
followed. ... 

In fchiB case three men were obarged before a Magistrate ot J 

second olass with the offenoe of theft. The Magistrate after hearing 0 
evidenoe was of opinion that th e accused were guilty; but, copb 1 erlP jj 

* Criminal Reference No. 49 of 1904. 

(1 (1902) I. L. R. 30 Cal. 589. (4) (1880) 6 C. L. R. 276. 

(2) (1880) I. L. R. 4 Bom. 240. (5) (1886) L L. R. lO.Bom. 196. 

(3 (1886) I. L. R. 9 Mad. 377. 
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that they migbfc fco receive a punishment more severe that he oonld him- ig0 4 
Self inniofc, he reoorded his opinion bo that effeob and forwarded the Fbb 9 

aooused with his proceedings fco fche Sub-Divisional Magistrate under fcbe - 

provisions of seotion 349 (1) of fche Oode of Criminal Prooedure. The 
Sub-Divisional Magistrate before whom the ease oame, being of opinion 
that fche punishment; which fche second olass Magistrate oould infliofc 
would be sufficient, instead of giving effeob fco that opinion and himself 
passing sentence on fche anoused, sent; fche oase back fco fche seoond olass 
Magistrate from whom it had come to him for disposal. The Sessions 
Judge, being of opinion that the Sub-divisional Magistrate had no power fco 
return the oase fco fche seoond okas Magistrate, made a report fco fche High 
[345] Court; under section 438 of fche Code of Criminal Procedure, 
recommending that fche order in question should be set; aside. The 
following order was passed : — 

AlKMAN, J.—In this case fchree men were charged before a Magis¬ 
trate of fche seoond class wifch fcbe offence of theft. The Magistrate, after 
hearing fche evidence, was of opinion that fche aooused were guilby, but 
considering that they ought fco reoeive a punishment more severe than be 
oould himself inflict, he recorded his opinion fco that effeofc and forwarded 
the aooused wifch his proceedings fco the Sub-Divisional Magistrate under 
the provisions of section 349 (1) of fche Code of Criminal Procedure. 

The Sub-Divisional Magistrate before whom fche oase oame, being of 
opinion that the punishment whioh fche seoond olasB Magistrate oould 
infliofc would be sufficient, instead of giving effeofc fco his opinion and 
passing suoh sentence as he thought; fib, adopted the very inconvenient 
and illegal course of sending the oase baok fco fche second class Magistrate 
at Chunar for disposal. The learned Sessions Judge has very properly 
referred the case for the orders of this Court. A Magistrate to whom 
a oase is submitted under section 349 has no power fco send it back. He 
must dispose of it himself by aoquitfcing, or convicting and sentencing fche 
aooused or committing fche accused for trial. The order referred fco in sub¬ 
section ( 2 ) of that section is, as was held in^fche case of Imperatnx v. 

Abdulla ( 1 ), ejmdem generis with the words judgment and sentence 
whioh precede it, and does not include an order returning fche case fco the 
Magistrate who submitted it. In the oase of Quten-Emprw v Viranna . (2) 
the learned Judges remarkIt has been many times ruled by this 
Court that a Magistrate to whom proceedings are submitted under sec¬ 
tion 349 of the Code of Criminal Prooedure is not at liberty to return the 
oase to the submitting Magistrate, but must dispose of it h ‘™ ee> - 
The same view was taken in Dufa Faquter v. Bhagirat Sircar (3), 

where the learned Judges remark It was not °°“P 0 , t i 0Dt to 

(the District Magistrate) to return the case to the Subordinate [348] 

*** l l u tn Vila oninioii tbafc offio 0 F could pass an ads 

Magistrate bacauae m his J*'™ BmpmJ v . Eama Tellapa ( 4 ) ia 

quate sentenoe. order of the first olass Magistrate, 

‘°„ e ^Lmh e r 1903 , returning the case to the Tahsildar 

Magfstrate andliSct that the first class Magistrate dispose of it hunself 
passing suoh Judgment, sentence or order as he thinks fit and as is 

aooording to law. 


(1) (1880) I. Ii. K* 4 Bom. 240. 

(a) U886)I. Ii.B. 9Mftd. 377. 


(8) <1880) 6 C. L. B. 276. 

(4) (1886)'!. L. R. 10 Bom. 196 
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APPELLATE CIVIL. 

Before Mr, Justice Burkitt and Mr. Justice Aikman. 

Jwala Sahai (Defendant) v. Masiat Khan (Plaintiff)* 

[5th February, 1904.] 

Execution of decree—Sale in execution of property not belonging to the judgment-debtor 
—Suit by owner of property so sold to recover possession—Limitation— Act 
No. XV of lb77 {Indian Limitatio)\ Act), schedule II, articles 12 and 144. 

Where in execution of an order under section 412 of the Code of Civil Pro¬ 
cedure for payment of Court-fees oertain immovable property was sold as the 
property of the persons liable under such order, which in fact did not belong to 
them, but to a third person, who had no notice of the sale, it was held that the 
true owner of the property so sold was competent to treat the sale aa a nullity 
and to bring his suit for recovery of possession at any time within 12 years 
from the date when he lost possession. Malkarjun v. Narhari (1) distinguished. 
Nathu v. Badri Das , (2) Balwant Rao v. Muhammad Husain (3) and Sukhdeo 
Prasad v. Jamna (4) referred to. 


THE facta out of which this appeal arose are as follows :— 

The creditors of one Net Ram instituted a suit against him in 1889 
and obtained e deoree for payment of a sum of money. In exeontion of 
that decree the decree-holders put up for sale certain immovable property 
belonging to Net Ram, and it was purchased by one Sanwal. The Bale was 
duly confirmed in favour of Sanwal, who was put into possession on 
the 12th of February 1890. During the pendency, however, of the 
litigation between Net Ram and his creditors, Net Ram had [347] 
executed a deed of gift of the property in question in favour of his 
eons Gangs, and Kirpa, and on the 3rd of May 1889 the donees had 
obtained entry of their names in the village records on the admission of 
their father. Thereafter Ganga and Kirpa instituted a suit in forma 
pauperis to have the sale to Sanwal set aside. That suit was dismissed 
on the 4th of November 1889, and upon its dismissal the Court made an 
order under section 412 of the Code of Civil Procedure directing the un¬ 
successful plaintiffs to pay the Court fees whioh would have been payable 
by them if they had not been permitted bo sue as paupers. On the 1st 
of December 1891 an application for execution of this order was made to 
the Court on behalf of Government. It was prayed that execution of the 
decree for unpaid Court fees might be levied on the two unsuccessful 
plaintiffs by attachment and sale of the property which they had un¬ 
successfully attempted to reoover from the auobion purchaser Sanwal. 
The application was allowed ; nobioe of it was duly sent to Ganga and 
Kirpa, who, having no interest in the property, did nob appear, and 
eventually the property was sold on the 2lst of September 1892 as the 
property of Ganga and Kirpa, and was purchased by one Jwala Sahai. 

In June 1901 Sanwal Singh sold the property in question to one 
Masiat Khan, who thereupon brought the suit out of which this appeal has 
arisen, in whioh he sought to recover from Jwala Sahai possession of the 
property purchased by him with mesne profits. The defendant’s conten¬ 
tion was that th e plaintiff was not entitled to a deoree for posse ssion of 

* Second Appeal No. 68 of 1902, from a decree of Babu Bamdhan Mukerji* 
Subordinate Judge of Bareilly, dated the 15th of October 1901, confirming a decree of 
Pandit Bishambar Nath, Munsif of Aonla-Faridpur, dated the 20th of July 1901. 

(1) (1900) I. L. R. 25 Bom. 337. (3) (1893) I. L. R. 15 All. 824. 

(2) (1883) I. L. R. 5 All. 614. (4) (1900) I. L. R. 23 All .60. 
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t 1 Q 0 <? r0P l ° Hy J ' n 8ll l b uutil he , 0houla Ret tha 8a >0 of the 21st of September 
1 j aRU *e, and that, a suit for that purpose was barred by limication 
under the provisions of arbiole 12 of tbe seooud Schedule to the Indian 
Limitation Act, 1877. The Court of first instance (Munsif of Aonla- 
Faridpur) gavo^the plaintiff a dooree, and this decree was on appeal con¬ 
firmed by the ^subordinate Judge of Bareilly. The defendant thereupon 
appealed to the High Court. 

Babu Durga Char an Banerji, for the appellant. 

Munshi Gobind Prasad, for the respondent. 

[348] BURKITT and AlKMAN, JJ.—The faota out of wbioh this 
litigation has arisen present somo peculiar, and indeed we might say, 
unique features. 

The property whioh is in dispute belonged to one Net Ram, whose 
creditors instituted a suit against him in 1889 and obtained a deoree for 
payment of a sum of money. In execution of that deoree the creditors 
attaohed and put up for sale tbe property now in dispute, and on June 
20th, 1889, it was purchased by one Sanwal. The sale* was duly con¬ 
firmed to Sanwal, who was then put into possession by the Court Amin 
on February 12th, 1890. But during the pendency of the litigation bet¬ 
ween Net Ram and his creditors the former had executed a deed of gift 
of the property in suit in favour of his eons Ganga and Kirpa, who on 
the admission of their father, prooured entry of their DameB on May 3rd, 
1889, as proprietors of the property in the khewat, their father's name 
being erased. Thereupon the two eons instituted a suit in forma pau¬ 
peris to have tbe Bale to Sanwal eeb aside. That suit was dismissed on 
November 4th, 1889. The Court whioh dismissed the suit made tbe 
order prescribed by seofcion 412 of the Code of Civil Procedure, directing 
the unsuccessful plaintiffs to pay the Court fees whioh would have been 
payable by them if they had not been permitted to sue as paupers. This 
order amounted to a deoree in favour of Government against the two 
unsuccessful plaintiffs for tbe amount of the court fees, and it could be 
executed by attachment and sale of any property they possessed. 
Accordingly, on Deoember 1st, 1891, an application for execution was 
made to tbe Court on behalf of Government It was prayed that 
execution of tha decree for unpaid court fees should b» levied on the two 
unsuccessful plaintiffs by attachment and sale of the property which 
they had unsuccessfully attempted to recover from the auction purchaser 
Sanwal. The application was allowed, notice of it was duly sent to the 
two unsuccessful plaintiffs Ganga and Kirpa, who, having no interest 
in the property, naturally did not take the trouble> of appearing. Even- 
tually the property was sold on September 21efc, 1892 as being he 
property of Ganga and Kirpa, and was purchased by Jwala Sabai, the 

defendant-appellant here. . . . , 3 

T349] The cause of this blunder is quite dear. As already men- 

tioned, Ganga and Kirpa had obtained entry of their names in the 

khewat in succession to their father Net Ram, and were so recorded 

when execution proceedings consequent on the order under section 412 

commenced. Those proceedings being between Government and Ganga 

and Kirpa only, no notice of them was served on the auction purchaser, 

Sanwal as Government had no olaim on him for the unpaid Court feee. 

He therefore was ignorant of the proceedings, not having up to that time 
„ j u; B name. The Government offioiale then finding 

Gang! and Kirpa recorded as proprietors of this property applied to the 
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Court* fco have it Bold to recover the Court fees payable by Ganga and 
Kirpa. The application was presented, the property was sold, and, as 
already mentioned, was purchased at auction by the appellant Jwala 
Prasad, who was duly put into possession. 

The consequence then is that though Ganga and Kirpa were unsuc¬ 
cessful in their suit to recover possession of this property from Sanwal, 
it was nevertheless sold behind Sanwal’s back to discharge a debt due to 
Government from Ganga and Kirpa. It was sold to pay a debt due from 
persons who were not in possession of it and who had been held by the 
Court not to have any right to or intereet in it. The aotion taken by 
the Government officials, however innooent, has occasioned muoh injus¬ 
tice, the Government demand for the Court fees due to it having been 
satisfied out of the proceeds of the sale of the property of a person who 
was not liable to satisfy it. This litigation has resulted from that 
unfortunate blunder. The- present suit was instituted by the respondent 
Masiat Khan, who in June 1901 purohased the property from 
Sanwal, the original auction purchaser. He sues Jwala Sahai, the 
auotion purchaser at the sale in September 1892, and prays for a 
decree for possession of the property and for mesne profits. Both 
the lower Courts have given him a deoree as prayed. The appellant 
Jwala Sahai now comes here in second appeal. The only plea he urges 
is that the plaintiff respondent, Masiat Khan, is not entitled to obtain a 
decree for possession until he shall have had the sale of September 21st, 
1892, set aside, and he contends [350] that a suit for that purpose is 
barred by the limitation rule contained in Article 12 of the second 
sohedule to the limitation Aot, No. XV of 1877. 

The learned vakil for the appellant adressed a very able argument 
to us, in which he urged that this case was concluded by the judgment 
of their Lordships of the Privy Council in the case of Malkarjun v. 
Narhari (1). His contention was that as the appellant had got possession 
under his purchase at the sale held on September 21st, 1892, it was 
incumbent on the plaintiff to have that sale set aside before he could 
recover possession from the appellant. The learned vakil admitted that 
the current of authority in this Court was against him, but submitted 
that the judgment of their Lordships of the Privy Council referred to 
above was decisive and in his favour. 

We are unable to acoede to that contention. It seems to us that 
the facts in the case just mentioned are so entirely different from those 
in this that the rule therein laid down by their Lordships is not appli¬ 
cable hare. 

The faots in the case in 25 Bom. 337, were that a creditor obtained 
a money deoree against his debtor, who died before execution waB levied. 
When execution was taken out it was necessary under section 248 of the 
Code of Civil Procedure to serve notice of it on the representative of the 
deceased judgment debtor. By a blunder on the part of the Court notice 
waB served on the nephew (who had no interest) and not on the daugh¬ 
ters, the true representatives of the deceased debtor. The property was 
sold in satisfaction of the decree, and was purohased by a person who 
held a mortgage over it. On suit many years afterwards by the daugh¬ 
ters against the mortgagee for an account and for redemption, he relied 
on the title he had acquired by his purchase at the judicial sale. The 
main question between the parties was wh ether the sale was a nullity, 

(1) (1900) I. L. R. 25 Bom. 337. 
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contended that the sale was a null hv P !’ the dau e hfce , rB ' 

them to have set aeide. V ‘° h lt W&S Dot n0O6B0ary tor 

T nJS lD d “ oidiD S the oouteniiion of the plaintiffa their 

S P TT H d0 “ r 1 ea bad ba8n P artial >y. thouRh to a minute 

exbenb exeouted against the debtor whoso estate was liable bo make good 

the balance:-- To enforce this liabilty was within the jurisdiction of the 
Uourk Their Lordships then discuss the form of the application to be 
made for execution against the estate of a deoeased judgmont-dobbor, and 
adverting to the faot that application was made against a person who 
was not the legal representative of the deoeased, they say“It is clear 
that the jurisdiction was nob lost for the reason that the form of appli¬ 
cation might be open to exception,” and hold that by impleading the 
nephew wrongfully as the legal representative of the deoeased judgment- 
debtor the execution Court had not lost its jurisdiction. “ In so doing 
the Court was exercising jurisdiction. It made a sad mistake it is true; 
bub. a Court has jurisdiction bo deoide wrong as well as right.” And 
again :— 1 The real oomplainb here is that the execution Court construed 
the Code erroneously. Aoting in its duty to make the estate of Nagappa 
available for payment of his debts, it served with notice a person who 
did not legally represent the estate, and on objection deoided that he did 
represent it. But to treat suoh an error as destroying the jurisdiction of 
the Court is oaloulabed to introduce great oonfusion into the admini¬ 
stration of the law." Their Lordships, as to the oase before them, held 
lb wag 44 necessary for the plaintiffs to set aside the sale in order to 
clear the ground for redemption of the mortgage," and add :—” There 
can be no question that the omission to serve notice on the legal 
representative is a serious irregularity sufficient by itself to enable the 
plaintiff to vacate the sale,” and their Lordships point out that the 
plaintiffa had deliberately refused to make such a claim. It must be 
borne in mind that in the oaBe from which the above extraofcfl have been 
made a deoree had been regularly passed against the debtor, and 
execution of that deoree was being had against bis estate liable (after 
his death) to be taken in exeoubion under the decree. That being so, 
their Lordships held that the mistake of the ( execution Court as to 
the representative of the debtor was but a "serious irregularity," 
and that the sale, though liable to be vaoated, was not a nullity. [352] 
But in commenting on the oase of Basawantapa v. Bamu their Lord- 
ships (at page 348) remark that in it ‘ the plea of bar by time under 
Article 12 of the Limitation Act was set up ; and it was held that the 
article did not apply beoause the sale was a nullity, and there was no 
need to set it aside. In that oase neither the debtor, nor his estate, were 
ever made subjeot to the decree of the Court, the liability never was 
established, and the process of execution bad nothing to rest upon. The 
Court aotually had not the jurisdiction which it purported to exeroise. 
It is a different matter when the Court has established the debtor's 
liability and is in the process of working it out against his estate. bo 
in the present oase no prooess of execution whatever was taken out 
against the auotion purchaser, Sanwal. His estate waB not made sub¬ 
ject to any decree, no liability was established against him for the debt 
of Qanga and Kir pa, therefore the process of execution against hia estate 
had nothing to rest upon. It therefore follows, to use the words of their 
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Lordships cited above, that the Court had nob the jurisdiction which it 
purported to exeroise. The sale was a nullity, and none the less so be¬ 
cause the Court did not purport) to exercise any jurisdiction in execution 
over Sanwal or over bis property. It purported to sell the property in 
suit as belonging to Gangaand Kirpa and not as the property of Sanwal. 
In those execution proceedings as against GaDga and Kirpa there was 
no irregularity whether serious or otherwise. As against them the pro¬ 
ceedings were prefectly regular. But in these proceedings, so far regular, 
the execution Court had no jurisdiction to seize on and sell the property 
of a third party in execution of the deoree held by Government for court* 
fees against Ganga and Kirpa. That sale, held without jurisdiction as 
far as Sanwal’s property is concerned, is, in our opinion, a nullity, whioh 
the respondent was not obliged to have set aside before he could recover 
possession of property from whioh his assignor had been wrongfully 
dispossessed. To hold otherwise might in our opinion be productive of 
great and irretrievable injustice. For it might well be that the person 
whose property was wrongfully sold bo satisfy a demand for whioh he 
was Dot liable had no notice (as here) of the proceedings, and might have 
been absent (say on pilgrimage) [353] for years. On returning he would 
nob only find his property sold behind his baok, but also would find himself 
precluded, under the provisions of Article 12 of the second schedule to 
the Limitation Act, from suing to recover it. The case of an execution 
proceeding in which the property attached by the Court is liable to 
satisfy the demand of the deoree-holder is very different. 

For the above reasons we are of opinion that the oase in I. L. 
R. 25 Bom. has no application to this appeal. On the merits we have 
no hesitation in agreeing with the finding of the two lower Courts. The 
suit being one for reoovery of possession of immoveable property, the 
limitation period applicable is that prescribed by Arbiole 144 of the second 
schedule to the Limitation Aot, No. XV of 1877. It was so held 
in the case of Nathu v. Badri Das (1), a case exactly in point here. 
Again in Batwant Bao v. Muhammad Busain (2), it was held that a 
sale held for the purpose of recovering oourb-fees erroneously 
ordered to be paid was a nullity which it was not necessary to 
set aside. And again in the case of Sukhdeo Prasad v. Jamna (3), in 
which the question as to the title whioh a purchaser acquires under a 
judicial sale of property to him was disouased by one of us, reference 
was made to the dictum of their Lordships of the Privy Counoil ( in 
Bajah Enayet Bossain v. Girdharee Lai (4), to the effect that in 
judicial sales in execution of decrees of Court there is ordinarily no 
warranty of the title of the judgment-debtor in the property sold on the 
part of the deoree-holder or of the offioer oonduoting the sale.” And basing 
his judgment on that dictum and on other reported cases, the learned 
Judge held that when the property of a judgment-debtor is sold in 
execution of a decree against him, the purchaser can acquire no higher 
title than the judgment-debtor would be competent to convey were he 
Belling the property privately.” 

In the present case the judgment-debtors were Ganga and Kirps. 
They had no intereset in the property in suit. The purchaser took no 
higher title than they could have conveyed to him by private sale, that) 
is to say, he took nothing. 

■ *’ — ■ 1 ■ I, ■ ■ ■ ’ 

(1) (1883) I. L. R. 6 All. 614. (8) (1900) I. L. R. 23 All. 60. 

( 2 ) (1893) I. L. R. 16 All. 824. (4) (1869) 12 Moo. I. A. 866. 
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Nemi Chand and another {Defendants) v. Radha Ballabh 
{ Plaintiff ) and Nanna and others ( Defendants ) and Radha 
Ballabh ( Plaintiff ) v. Nemi Chand and others (Defendants).* 

[1st February, 1904.] 

Regulation No. Ill of 1877 {Ajmere Laws) section 33 —Mortgage—Suit for redemption 
—Application of the rule of “ dam dupat 

Held that the rule laid dowu by section 33 of Regulation III of 1877 applies 
only to oases in whioh money is payable by the defendant to the plaintiff, and 
is not applicable to a suit for redemption of a mortgage. Nawab Azimut AH 
Khanr • Jowahir Sing (1) referred to. 

This was a reference made under the provisions of sections 17 and 
19 of Regulation No. I of 1877 by the Commissioner and District Judge 
of Ajmere-Merwara. The faots out of whioh the reference arose are 
thus stated in the referring order :— 

,£ Defendants 3 to 6 mortgaged (in Ootober 1887), with possessiou, 
to defendants 1 and 2 certain immovable property, of whioh defendants 
1 and 2 entered into possession of seven shops only. Interest was pay¬ 
able on the mortgage money at 10 annas per cent, per mensem. The 
amount of the mortgage money was Ra. 9,800. The mortgagees were 
to oolleob the rent and profits and appropriate them, firstly, to interest, 
and seoondly, to principal, with compound interest at 1 per cent, per 
mensem if these collections were less than the interest due under the 
mortgage. The mortgages were two ; the first for Rs. 9,000, being a 
simple mortgage usufruotuary, and the second for Rs. 800, a simple 
mortgage. 

' The mortgagors mortgaged their right of redemption to third 
partieB on July 18th, 1892. These third parties obtained [353] a 
decree against the mortgagors, to whioh the mortgagees were parties, 
under which ib was directed that an account should be taken under the 
mortgages and the property sold subject to the mortgagees’ lien for the 
amount due to them under the aooount. No such account was taken, 
however, and the property was sold, the present plaintiff becoming the 
purchaser at the sale. Plaintiff now sueB for the redemption of the mort¬ 
gages on the payment of Rs. 7,191*10-9, pleading that the mortgagees 
did not obtain possession of the whole of the property, as they might 
have done, and that they failed bo obtain full rents for the property of 
whioh they were in possession. The defendants (mortgagees) pleaded 
that they could nob be held responsible for any deficiency in the rents 

* Miscellaneous No. 99 of 1903. 

(1) (1870) 13 Moo. I. A. 404, at p. 414. 
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realized and the plaintiff oould not obtain redemption for lass than 
Re. 20,200 oalonlated ae follow#:—Re. 9,800 prinoipal; Re. 9,800 

interest; Re. 600 ooeta for repairs executed by the mortgagees. 

" Roth the local Courts have held that the plaintiff is bound to pay 
the defendants before redemption all sums whioh the mortgagors would 
have bad to pay if they had brought a auit for redemption, and that the 
mortgagees bad been guilty of no neglect. It was then sought to deter¬ 
mine the state of aooount between th B parties. For this purpose, with 
reference to section 33 of the local regulation III of 1877 Re 9 800 has 
been taken as the amount of principal Bum of money and Kb. 9,800 as the 
amount of interest, from which Kb. 6,873-7-3 have been deducted on 
acoounb of rents, etc., realized by the mortgagees, the items olaimed by 
nlaintiff on aooount of rents of property left in possession of the mort¬ 
gagors being disallowed. The plaintiff in the result has obtained a 
decree entitling him to redeem the property on payment to the mort¬ 
gagees of the sum of Rs. 13,784-10-9. The questions of law or usage 
having the force of law referred by both parties are as follows 

“ By the plaintiff. That he is entitled as against the mortgagees to 
deduot from the sum on which he oan obtain redemption the rents and 
profits whioh the mortgagees might have obtained for the property of 

which they did not bake possession. 

[3B6] M That the mortgagees were estopped from pleading as .against 

nlaintiff that they were nob in possession of any of the property. 

P " That the principle of seobion 76 of the Transfer of Property Act 

appiied to the °^ QQ ^ ftnba That section 33 of Ajmere Regulation III of 
1877 had no application to mortgage suits and did nob apply to suits m 

whioh all the parties were not Hindus. ........ 4ml „ 

“ These various questions are discussed and decided in the judg¬ 
ments of the looal Courts adversely to those who have raised them. As 
to the point of estoppel no issue was framed on bhis subjeob in the Court 
of original jurisdiction, nor was estoppel a ground of appeal. In my 

opinion both references may be dismissed, each parby bearing his own 
OOBtiS M 

• - Babu Jooindro Nath Ghaudhri , for Nemi Chand and another. 

~Mr. 1. H. G. Hamilton , for Radba Ballabh. 

Knox and Aikman, JJ.—This is a reference made by the Commis¬ 
sioner and Distriot Judge of Ajmere-Merwara under- section 17 of the 
Aimere Courts Regulation, No. I of 1877. The questions referred are 
thus set out:—" By the plaintiff. Thab he is entitled as against the 
mortgagees to deduot from the sum on whioh he can obtain redemption 
the rents and profits whioh the mortgagees mighb have obtained for the 
property of whioh they did not take possession, 

“ That the mortgagees were estopped from pleading as against plain¬ 
tiff that they were not in possession of any of the property. 

“ That the principle of seotien 76 of the Transfer of Property Aoo 

applied to the oase. . tTT 

“ By the defendants. That seotion 33 of Ajmere Regulation No. 
of 1877 had no application to mortgage suits and did not apply to suits 
in which all the parties were nob Hindus,” 

We have heard oounsel on both sides. Bearing in mind the findings 
of the Courts below, to the effect that no laches has been shown on the 
part of the mortgagees, we hold that the first plea of the plaintiff 
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to »ny weight. A* regard* [367] the second, the Commie- 
•ioner has pointed out that no issue his been framed on the point in the 
Court of original jurisdiction and it was not made a ground of appeal by 
the plaintiff. It was for the plaintiff to set it up. He has not done so, 

and there are no materials on the reoord upon which suoh a plea can be 
sustained. On this question also our decision is against the plaintiff. 

With regard to the pleas taken by the defendants, the learned advo¬ 
cate who appears for them has very properly admitted that he cannot 
support the second plea—that section 33 of Regulation III of 1877 does 
not apply to suits in whioh all the parties are not Hindus. He admits 
that the first part of the plea had been moro widely worded than is neoes* 
sary for his oase. He so far supports the plea as to maintain that sec¬ 
tion 33 does not apply to a oase like the present, that is, to a suit for 
redemption, and in support of this he refers to the oase of Nawab 
Azimut Ali Khan v, Jowahir Sing (l). HiB contention is sustained by the 
view expressed by their Lordships of the Privy Council in that case, as 
well as by the language of seotion 33. The language used in seotion 33 
has reference only to oases in whioh the money is payable by the 
defendant to the plaintiff and not to a case like the present, in which the 
reverse is the oase. In our judgment the defendants mortgagees are 
entitled to the full amount of interest due under the mortgage deedB, 
minus any amount whioh the Court below 6nds that they have received 
and have not accounted for. 

This is our answer bo the reference. Costs incurred in this Court 
will be notified bo the Court making the reference. 
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Before Mr. Justice Blair and Mr. Justice Banerji. 


Mahadeo (Defendant) v. Budhai RAM (Plaintiff).* 

[8th February, 1904.] 

Act No IX of 1887 (Provincial Small Cause Courts Act ), Schedule II , Articles 13 and 
31 —Small Cause Court suit-Suit for money had and received—Second Appeal- 

Civil Procedure Code , section 586* 

Under a decree passed upon an award a certain market was partitioned 
between the plaintiS and the defendant. In the plaintiff's share was a temple. 
The plaintiS alleging that according to the award and the decree thereon the 
duties andweighment charges collected in the market were allotted lor pay¬ 
ment of the expenses of the temple sued the defendant to recover, for the 
purposes of the temple, certain dues said to have been collected by the 
defendant in his share of the market. The suit was instituted in the Court of 


a Munsif. 

m tw the suit was a suit of the nature cognizable by a Court of Small 
ueia, { j . . f ao t that the suit was instituted in the Court of a 

Causes and (««>»” S maH Causes would not render the provisions of 
^ „ RQR the Code “f Civil Procedure inapplicable. Kalian Dayal v. Kalian 
Narer (2), followed- Dyebukee Nundun Sen v. Mudhoo Goopta (3), dissented 

_ from. ______ 

* ~ , xr„ qqr 0 { 1901 from a decree of Munshi Muhammad Siraj 

A A • Hniirt of Small Causes, exercising powers of the Subordinate 

?d;d ln ' »°‘ *' ?T t L°o^ May 190 1 , confirming a decree of Mr. Nand Lai 

SSSg £££££ ftS?- Allahabad dat^ £ « 1900. 

( 1 ) (1870) 13 Moo. LA. 404 at p. 414 . W (1875) I. L. E. 1. Cal. 133. 

(2) (1884)1. L.R. 9 Bom- 259- 
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[Cons. 28 Mad. 202 : Ref. 19 I. C. 628 ; 40 Cal. 955 : Cl. 4 L. W. 245 ; 31 I. C. 797 

(All) ; 37 Bom. 700; 10 M. L. T. 500.] 

The plaintiff and defendant in the suit out of whioh this appeal 
arose had been joint owners of certain immovable property, including a 
bazar in the town of Jaara. This property had been partitioned between 
them by means of arbitration, and the award of the arbitrators had been 
followed by a deoree of Court. To the plaintiff’s share had fallen the 
management of a oertain temple, and, aooording to him, under the terms 
of the award and deoree, amongst the souroes of inoome appropriated to 
the temple were certain oharges derivable from the market. In the 
present suit the plaintiff olaimed Rs. 150, whioh the defendant was 
alleged to have collected from his share of the market, and whioh aooor¬ 
ding to the plaintiff the defendant ought to have handed over to him for 
the benefit of the temple. The defendant denied that under the 
terms of the award and the deoree the particular inoome arising from 
his share of the market was to be devoted to the maintenanoe [389] 
of the temple. He also raised the contention that the suit was of 
the nature cognizable in a Court of Small Causes, and that as such a 
Court existed in Allahabad the suit could not be entertained by the 
Munsif, in whose Court it had been filed. Both the Courts below 
overruled the defendant's contention as to jurisdiction, holding that 
artiole 13 of the second sohedule to the Provincial Small Cause Courts 
Aob, 1837, excluded the jurisdiction of the Small Cause Court. The 
Munsif deoreed the plaintiff’s olaim, and on appeal this deoree was 
confirmed. The defendant thereupon appealed to the High Court. 

Pandit Baldeo Bam for the appellant. 

Mr. Abdul Jalil (for whom Mr. Abdul Raoof) for the respondent. 

Blair and BanerJI, JJ.—This appeal arises out of a suit brought 
by the plaintiff respondent in the Court of the Munsif of Allahabad for 
reoovery of a sum of Rs. 150 whioh the plaintiff alleged he was entitled 
to. The defendant had collected that amount in a oertain market and 
had withheld payment of it. It appears that the parties had differences 
aboat the partition of oertain property. Those differences were referred 
to arbitration and an award was made, in accordance with whioh a deoree 
was passed. The award and the deoree provided for the maintenanoe of 
a temple, situated in the market of Jasra, which was partitioned between 
the parties, and indicated the souroe of income arising from the market 
whioh were to be devoted to the maintenence of the temple. One of 
theBe souroes was certain weighment oharges. It was contended on 
behalf of the plaintiff that these charges realized in the share of the 
market allotted to the defendant ought to have been paid out to the 
plaintiff for the maintenanoe of the temple. He accordingly olaimed 
the amount whioh he alleged waB so payable. The defendant denied 
that under the terms cf the award and the deoree the particular inoome 
arising from his share of the market was to be devoted to the mainte* 
nanoe of the temple. He also raised the contention that the suit was of 
the nature oognizable in a Court of Small Causes, and that as suoh 
a Court existed in Allahabad the suit could not be entertained by 
the Munsif. The Courts below overruled the defendant’s [380] 
contention as to jurisdiction, holding that artiole 13 of the seoond 
schedule to the Provincial Small CauBe Courts Aob exoluded the jurisdic¬ 
tion of the Small Cause Court. A decree was made by the Court of first 
inebanoe in favour of the plaintiff. The defendant appealed, and from 
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bha decree that appoal, which affirmod fcho decrco of the first Court, 
this loooud appeal has been preferred. 

In our judgment the suit was ono for money had and received, and 
was not of the nature contemplated by article 13 of the Beoond sohedule 
to the Small Cause CourfcB Aot. The cesses and dues therein referred to 
are cesses or dues which are claimed qua ceseeB or dues and apparently 
from the person who is liable to pay them. In the present oase what 
the plaintiff really sues to recover is a sum of money which the defendant 
is alleged to have received for the plainfcifl’s use It was also not a case 
to whioh article 31 applies, as the amount claimed oould Dot be held to be 
profits of immoveable property belonging to tbe plaintiff whioh had been 
wrongfully reoeived by the defendant. Tbe property from whioh the 
amount olaimed was realized admittedly belonged to the defendant. There¬ 
fore that olause has no application. In our judgment the suit was one 
of the nature cognizable by a Court of Small Causes. That being so, 
seotion 586 of the Code of Civil Procedure precludes a second appeal 
from the deoree of tbe Court below, the value of the subject-matter being 
below Rg, 500. That seotion provides that do seoond appoal shall lie in 
any suit cognizable by a Court of Small Causes when the amount or 
value of the subject-matter of tbe original suit does not exceed Rs. 500. 
The applicability of the seotion depends on tbe nature of the suit and 
not on the Court in whioh it is instituted. We must construe tbe words 
used in the section in their ordinary meaning, and so construing them 
we are unable to hold that the section would not apply to a case in 
whioh the Court whioh entertained the suit had no jurisdiction to take 
cognizance of it. In this view we are supported by the ruling of the 
Bombay Court in the case of Kalian Daual v. Kalian Narer (1), with 
whioh we fully agree, and we are uDable to accept the interpretation 
[S6l] put on the section in tbe oase oi Dyebukee Nundun Sen v. Mudhoo 
Mutty Qoopta (2). In our judgment the present appeal doeB not lie. Mr. 
Baldeo Bam on behalf of the appellant asks ue to treat this appeal as an 
application under section 622 of tbe Code of Giv.l Procedure, to set 
aside the decrees of the Courts below and to direct the plaint to be re¬ 
turned That seotion confers on us a wide discretion, but alter having 
considered the terms of the decree and the award to which w 0 have re¬ 
ferred above, we see no reason to exercise our discretion in favour of tbe 
appellant. We accordingly dismiss the appeal with costs. 

Appeal dismissed. 

26 A. 361 (=1904 A. W. N. 51=1 A. L. J. 60.) 
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[Ref. 96 Cal. 543=9 C. L. J. 271=11. C. 168 ; Diet. 14 C. W. N. 357=11 C. L. J. 91= 
4 I. C. 402.] 

This was an appeal arising out of an applioation made in the Court 
of the Subordinate Judge of Aligarh for execution of a deoree passed by 
the High Court at Calcutta on the 1st of Deoember 1887 and thence 
transferred to Aligarh for execution. The application was not made by 
all the decree-holders, [362] but by some of them only, who stated 
that the deoree had fallen to their share on a partition between 
them and the other decree-holders. Various objections to execution 
were raised by the judgment-debtor, amongst them being that the 
deoree being a deoree passed in 1887, the present application for 
execution made on the 15th of January 1903, was time-barred under 
article 180 of the second schedule to the Indian Limitation Act, 1877. 
But it appeared that on the 1st of June 1892 an application had been 
made to the High Court at Caloutta, in the exercise of whose original 
civil jurisdiction this decree bad been passed, for the transmission 
of the decree to Aligarh. Upon that application a notice under 
section 248 of the Code of Civil Procedure was issued. On the 6th of 
August 1892, Hill, J., made the following order :—" Let execution issue 
as prayed, no cause being shown” It was contended on behalf of 
the decree-holders applicants that this order had the effeot of reviving 
the decree, and that execution was therefore not barred. The Subordi¬ 
nate Judge accepted this contention, and disallowed the judgment-deb¬ 
tor’s objections on this as on the other points raised by him. The judg¬ 
ment-debtor accordingly appealed to the High Court. 

Pandit Sundar Lai , Pandit Moti Lai Nehru and Babu Duraa 
Charan Banerji t for the appellant. 

Babu Jogindro Nath Chaudhri , Babu Batan Ghand and Pandit 
Baldeo Bam t for the respondents. 


Aligarh was made to the High Court. Upon that application a notice nnder 
section 248 of the Code of Civil Procedure was issued, and on the 6th of August 
18 )2, the following order was passed thereon Let execution issue as prayed, 
no caU'B being shown. " 

Bsldt on objection taken that a subsequent application for execution, filed on 
the loth of January 1903, in the Court of the Subordinate Judge of Aligarh, 
was time-barred, that the order of the High Court at Caloutta made after 
issue of notice under section 248 of the Code of Civil Procedure amounted to a 
revivor of tho^decree within the meaning of article 180 of the seoond schedule to 
the Indian Limitation Aot, 1877, and execution was not barred. Suja Hossein 
v. Manohur Das (1), Manohar Das v. Futteh Ghand (2) and Ganaj>a«/if v. 
Balasundara (8; referred to. 


Blair and Banerji, JJ.—This appeal arises oubof an application 
for the execution of a deoree passed by the High Court of Calcutta on 
the 1st December 1887, which was transmitted for execution, under sec¬ 
tion 223 of the Code of Civil Procedure, to the Distriot of Aligarh The 
present application for execution was made in the Court of the Subordi- 
nafce Judge of Aligarh to whom the certificate issued by the High Court 
of Calcutta and the copy of the decree transmitted by it bad been trans- 

* e " ed . h l fc n 0 f I8b rp- J i U l ge 1D aocordanoe provisions of section 

266 of the Code of Civil Procedure. The application was not made by 

all the deoree-holders, but by some of them, one of the applicants being 

one Ram Din alias Ramp Mai. They stated that the deoree had fallen 


(1) (1896) 1. L. R. 24 Cal. 244. 

(2) (1903) I. L. R. 30 Cal. 979. 


(3) (1884) I. L. R. 7 Mad. 540. 
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oree holders. The judgment-ilebtor, appellant here, raised various obieo- Feb° 9 
Cou!t below th Vo M ° Ut ;°M °' deUrW ' Wh ' ch ^en overruled by the — 

WrlVvaVd , 0 ' be °" 1 i« arpumert byThe 
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that the application for oxooution had not been made by all oho original 19°* A. W. 

decree-holders, that one of bhe applicants was a tranBferee oi one N. 61=1 A. 
deoree, thab auoh an application ougbb to have been made to the Court L ‘ J * 80 ’ 
which passed the deoree and not to the Court to which tho deoree had 
been transmitted for execution, and that consequently the Court below 
had no jurisdiction to entertain the application for execution. This 
contention is, in oar judgment, without foundation. Four of the appli¬ 
cants are admittedly holders of the decree ; the fifth. Ram Din, alleges 
himself also to be one of bhe deoree-holders. It appears that in the 
decree whioh was passed in the suit his name was omitted, apparently 
by an oversight, but mention is made of an infant under the age of 
eighteen years represented by his uncle and next friend Govind Ram.” 

Having regard to the plaint in the case this description could only apply 
to Ram Din. Further, it appears that in two applications for execution 
made to the High Court at Caloubta on the 8th February 1883 and 1st 
June 1892, respectively, Ram Din was one of the applicants for execu¬ 
tion. Those applications were granted by the High Court as being 
applications by persons who were entitled to take out execution of bhe 
deoree. The order on bhe last application was made after ieBue of notice 
to bhe judgment-debtors, lb is therefore no longer open to them to 
oontend that Ram Din is not one of the holders of the decree. We 


accordingly repel the first contention pub forward on behalf of the 

appellant. 

The next contention raises the plea of limitation. It is urged thab 
the deoree being a decree passed in 1887 the present application for 
execution made on the 15th of January 1903 was time-barred under 
article 180 of the second schedule to the Indian Limitation Act. 
That article prescribes, in the case of a decree or order o£ a Court 
established by Royal Charter [364] in the exeroise of its original 
Civil jurisdiction, a limitation of 12 years, to be computed under 
certain circumstances from the date on whioh bhe judgment, decree or 
order was revived. We have therefore to consider whether there was 
a revivor of the deoree in this case within the meaning of that arbiole. 
It appears that on the 1st of June 1892, an application was made to the 
High Court at Calcutta for the transmission ot the decree to the District 
of Aligarh. Upon that application a notice under seotion 248 of the 
Code of Civil Procedure waB issued. On the 6th August 1892, Hill, J., 
made the following order “ Let execution issue as prayed, no oause 
being shown.” This order was manifestly made in accordance with the 
provisions of section 249 of the Code of Civil Procedure. If this order 
has the effeot of reviving the decree, bhe present application for execu¬ 
tion is certainly within time. Upon the question what constitutes a 
revivor within the meaning of article 180. we have a number of rulings of 
the Calcutta High Court and other High Courts. Tho latest of them 
having a direct bearing on this case is the ruling in Suja liosmn v. 
Manohur Das (1). There it was held, under ciroumstanoes very similar 

(1) (1896) I. L- R. 24 Cal. 244. 
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to those of the present oase, that an order for execution made after such 
Dotioe as is required by seotion 248 had the effect of reviving the deoree 
within the meaning of that article. This ruling was approved by the 
same Court in the later case of Manohar Das v. Futteh Ghand (1). A 
similar view was held by the Madras High Court in the caBe of Gana- 
pathi v. Balasundara (2) and the Bombay High Court also appears to be 
of the same opinion. We Bee no reasons to put upon the word ‘ revivor" 
in article 180 a different interpretation from that placed upon it by the 
other High Courts. So far as we are aware there is no ruling of this 
Court on the point, probably because this Court has no ordinary original 
oivil jurisdiction. In our judgment the order of the Court below is right. 
We accordingly dismiss the appeal with costB. 

Appeal dismissed. 


26 A. 365 {=1904 A. W. N. 46=1 A. L. J. 86.) 

[365] EEVISIONAL CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 

KESRI NaRAIN and others ( Decree-holders, Auction purchasers) v. 

Abul Hasan (Judgment-debtor)* 

[11th February, 1904.] 

Civil Procedure Code, sections 318 and Mb—Execution of decree—Sale—Auction pur¬ 
chaser obstructed by third parly—No application under section 335 presented within 
30 days, but f resh application under section 318 —Application barred—Act No. XV 
of 1877 (Indian Limitation Act), Schedule II, article 167. 

Certain purchasers at a sale of immoveable property in execution of a deoree 
applied under section 318 of the Code of Civil Procedure for delivery of posses¬ 
sion of the property purchased, but resistance was offered, according to the 
amin, by some third persons to their being put into possession. The purchaser* 
did not thereupon make any application for an inquiry under seotion 885 of the 
Code, but after the expiry of the period of limitation for such an application put 
in a fresh application for delivery of possession. 

Held by Aikman, J., (Knox, J., dubitante) that no suoh application would lie, 
but the auotion purchaser must bring a separate suit to determine hi6 right to 
the property. Muttia v. Appasamt 13) and Narain Las v. Hazari Lai (4) 
distinguished. Vmaykrav Amnt v. Devrao Govind (5) followed. 

!Doubted : 6 A. L. J. 71=5 M. L. J. 185=31 All. 82=1 I. C. 416 (F. B.): Ref. 26 L 
C. 19; 4 Pat. L. J. 94=1919 Pat. 81.] 

IN execution of a decree for money Kesri Narain and others deoree- 
holders purchased certain immovable property. The sale was confirmed 
on the 7th of October 1901. On the 22nd of July 1902, the auotion 
purchasers applied to the Court under Beobion 318 of the Code of Civil 
Procedure for an order for delivery of possession, and the Court ordered 
the amin to put the applicants into possession of the property. Tbe 
amin, however, returned the warrant unexecuted reporting that a person 
other than the judgment-debtor resisted the purchasers in getting posses¬ 
sion. The purchasers did nob, aB they might have done, apply to tbe 

Court under section o35 of the Code of Civil Procedure to inquire into 

the matter of the resistance ; bub, after the expiry of the thirty days 

* Civil Revision No. 10 of 1003. 

( 1 ) (1903) I. L. R. 30 Cal. 970. (4) (1895) I. L. R. 18 All. 233. 

(2) (1884) 1. L. R. 7 Mad. 540. (5) (18S7) 1. L. R. 11 Bom. 473. 

(3) (1890) 1. L. R. 13 Mad. 504. 


246 


nj 


KESRI NARAIN V. ABUL HASAN 


26 fill. 367 


Allowed for making suoh an application, they made, on the 23rd of 
December yU2, a fresh application to be put into possession. The 
Court executing the dooreo (Subordinate Judge of Allahabad) rejected 
this fleoond application for possession because no application under 
[366] seotion 335 of the Code had been made within the time limited by 
law. Against this ordor tho purchasers applied in revision to the High 
Court. 

Babu Durga Charan Banerji , for the applicants. 

Babu Satya Chandra Mukerji, and Babu Sital Prasad Qhose, for the 

opposite party. 

AlKMAN, J.—The applicants purchased certain immoveable property 
at a sale held in execution of a deoree for money. The sale was con¬ 
firmed on the 7th October 1901. On the 22nd July 1902, the applicants 
applied to the Court under section 318 of the Code of Civil Procedure 
for an order for delivery of possession. The Court ordered the amin to 
put the applicants into possession of the property. The amin returned 
the warrant unexecuted, reporting that a person other than the judg¬ 
ment-debtor resisted the purchasers in getting possession. Upon this it 
was open to the purchasers to apply to the Court under section 335 of 
tho Code to inquire into the matter of the resistance and pass such 
order thereon as it should think fit. Article 167 of the second schedule 
to the Limitation Aot fixes a period of thirty days, counting from the 
date of the resistance, within whioh suoh an application must be presen¬ 
ted. The purohaBers did not within the time allowed by law make any 
application under seotion 335. On the 23rd December 1902 they made a 
fresh application to be pub into possession. The learned Subordinate 
Judge, by hie order, dated the 10th January 1903, rejected this applica¬ 
tion. The purchasers ask this Court bo interfere in revision. In my judg¬ 
ment this application ought not to be granted. I think the lower Court 
was right in rejecting the seoond application made to it. If a purchaser 
at a Bale in execution of a deoree fails within the period allowed by law 
to apply to the Court to inquire summarily into the matter of the 
resistance to his getting possession, I bold that he is relegated to his 
remedy of a civil suit against the person resisting him. It is true that in 
the case of Muttia v. Appasami (1) an opinion was expressed that there 
is nothing to prevent a purchaser who is resisted in his attempt to get 
possession of the property purchased from making a fresh application 
[3671 for delivery without making any complaint under seotion 334 of 
the Code That was a oaBe in whioh the purchaser was resisted nob by a 
third party but by the judgment-debtor. On the other hand, in the oase 
of Vinayakrav Amrit v. Devrao Govind (2) an order of a subordinate 
Court refusing, as in this case, a seoond application for delivery of pos- 
session was sustained. It was remarked in that ease that to grant a 
second application “ would virtually make clause 167 of the Statute of 
Limitation a dead letter." The oase of Ear am Las v. Eazan Lai (3) 
was relied on as supporting the applicants plea bus .n that ease the 
question as to whether a seoond application under section 318 of the 
Code would lie was not expressly decided. For the above reasons i am 
of opinion that the only remedy open to the purchasers is to bring a 
regular suit against the parson resisting him, and I would reject this 

application with costs._____ 
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Knox, J — I am inolined to the view that the application for deli¬ 
very of possession under seobion 318 ia substantially an application for 
execution of a decree by ordering delivery of possession of the property 
purohaeed. It is true that the ruling of Muttia v. Appasami differs from 
the case before us somewhat, still I hold the principle therein contained 
is the principle wbioh should govern this case. However, in view of 
the expression of my learned brother the application must be rejected. 

By tee Court 


The application is rejeoted with costs. 


26 A. 368 (=1 A. L. J. 96=1904 A. W. N. 46.) 

[368] APPELLATE CIVIL. 

Before Mr, Justice Blair and Mr. Justice Banerji, 

Nand Lal and another ( Plaintiffs ) v. Hanuman Das and others 

(Defendants).* 

[12th February, 1904.] 

Act No. IV of 1882 {Transfer of Property Act) section 107 —Lease of immoveable pro¬ 
perty— Qabuliat not a lease. 

Held by BLAIR, J., I BANERJI, J., dubitante) that a qabuliat, though regis¬ 
tered, oannot be considered as lease of immoveable property by a registered 
instrument within the meaning of section 107 of the Transfer of Property Aofc, 
1882. 

[Fol 27 A. 136=1 A. L. J. 516 ; IOC L. J. 555=2 I. C. 994=14 C. W. N. 73; ISA. 
L. J. 317 ; Ref. 6 A. L. J. 437=31 All. 368 ; 30 Mad. 322=2 M. L. T. 270= 
17 M. L. J. 395 ; 20 M. L. J. 293 ; 31 All. 276; 7 M. L. T. 296; 35 Mad. 95.] 

The plaintiffs in this case sued bo eject the defendants from a house 
of whioh they alleged the defendants to be their tenants under “ a rent 
agreement dated and registered on the 19th May 1882,” stating that 
notice had been given to the defendants in accordance with the terms of 
the lease. The plaintiffs also claimed paymenb of Rs. 304 as arrears of 
rent. The defendants pleaded that they had obtained a “ fresh register¬ 
ed rent agreement ” on the 16th of April 1898 through defendant No. 1, 
and that the “ rent agreement" set up by the plaintiffs had been cancel¬ 
led. The Court of first instance (Subordinate Judge of Benares) found 
that the defendants held under a “ sarkat ” given by the defendant Hanu¬ 
man to the plaintiffs with the plaintiffs’ assent; under this document 
the defendants were entitled to hold for 20 years and could not be 
ejected. The claim for arrears of rent was decreed. The plaintiffs ap¬ 
pealed. The lower appellate Court (District Judge of Benares) dismissed 
the appeal and confirmed the decree of the Court of first instance. The 
District Judge found that the defendants’ dooumenb of title was the 
“ sarkhat ” or ‘ qabuliat ” set up by them, whioh had been duly regis¬ 
tered with the knowledge, and apparently, with the assent, of the 
plaintiffs. Tbe plaintiffs appealed -to the High Court urging that ' in 
the absence of a document of the kind required by section 107 of Act IV of 
1882 ” upon tbe faots found the transaction in question does not amount 
bo a lease in law and transfers no property to the responde nts. 

* Socond Appeal No. 765 of 1901, from a deoree of C. A. Sherring, Esq., Distriot 
Judge of Benares, dated the 28th June 1901, confirming a decree of Kunwar Mohan 
Lal, Subordinate Judge of Benares, dated the 4th of January 1901. 


Ill 


fonts. 


nand lal v. hanuman das 28 All. 870 

[889] Pandit) Sundar Lal and Miinshi Qokul Prasad, for tha 


appel 
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Feb. la. 
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Mr. W. M. Colvin and Pandit Moti Lal Nehru, for fcba respondents. afpellati? 

BLA1H. .T—This sooond appeal arises out of a suit for ojeotment. 0lvIh - 
The defendants• allege that they cannot be ejected, because there is still 2fi A 
in existence and in offoob a lease under which they hold. The evidence 1 ” L. J 96= 
which they produced of auoh a loase, was a qabuliab, signed and register- 1904 A. w. 
ea by one of them. It is fouud that the plaintiffs were fully aware of 
the new qabuliab and gave consent by being present at the time of 
registration. It has been arguod in support of the appeal that the case 
is praotioally concluded by a ruling of this Court in Letters Patent of 
Appeal No. 72 of 1897, judgment of whioh was pronounced on the 16bh 
March 1893, by the learned Chief Justice, Sir John Edge, and another of 
my brethren, who disposed of the case in appeal under the Letters 
Patent against the judgment of a member of the present Bench.* I find 
it difficult to draw any substantial difference between the facts of that 
oase and the facts of the present case. It seems to me that whatever 
hardships might be involved, the provisions of law are dear and definite. 

The section, under which the plaintiffs claim that no lease has been 
made by them, is 107 of the Transfer of Property Act. The words seem 
to me to be very clear, which are,—A lease of immovable property from 
year to year or for any term exceeding one year, or reserving a yearly 
rent, can be made only by a registered instrument.” The word ** instru¬ 
ment " shows that the dooument must be one whioh must have oertain 
executive force, and that upon its execution the lease is completed.’* The 
seoond paragraph of that sootion, whioh runs as follows :— All other 
leases of immoveable property may be made either by an instrument 
[370] or by oral agreement,’* seems to support that conclusion. In this 
case it has been contended on behalf of the respondents that the fact of 
the plaintiffs having permitted the tenants to remain in possession and 
having received rent from them amounts to the creation of a lease by a 
registered instrument. That is a contention to which I cannot assent. 

It seems to me that the words of the section are plain. The most em¬ 
phatic oral agreement proved up to the hilt or admitted by the plaintiffs 
would nob make a lease within the meaning of the first paragraph. In 
the case of sales under section 54 the same words are used, namely, such 
transfer can be made, except in certain cases, only by registered instru¬ 
ment.” Could it be contended for a moment that a dooument accepting 
property so said to be sold or devised by the owner of the property 
would amount to a registered instrument? In this oase there is no doou¬ 
ment purporting to transfer property. There is, however, something in 
the nature of a recital in the qabuliat to that effect, which may have 
been assented to by the plaintiffs ; bub in my opinion thab would not 
make a registered instrument within the meaning of section 107 of the 
Transfer of Property Act. I eeo no reason to differ from the unreported 


* The Judgment in tliia case was as follows : 

Fnnm C, J and BURKITT, J —The qabuliat is merely an agreement executed 
Kv a tenancy. In itself it contains no agreement of the land- 

^ to take our brother Blair was right. It is not a lease. 

IflJmore than a year, the execution of the qabuliat by the 
tenant no natta and no acceptance of the qabuliat in writing does not 

of Property Act. We dieroiee this appeal with 
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1904 case referred to above. I would decree the appeal, and, varying the 
FBb. 12. decree of the lower Court, deoree the whole of the plaintiff’s olaim. 

Banerji, J. —Having regard to the fact that it is a oommon praobioe 
in these Provinces to treat a qabuliat as the instrument creating a ten* 

_anoy, and that a ruling such as that contended for by the appellants may 

26 A 368=1 unsettle title, I do nob desire to express any opinion upon the first queB- 
^ 96= tion raised in this appeal. There is another ground, however, upon 

which in my judgment the plaintiffs are entitled to a deoree for ejeot- 
menb. Upon the 6nding of the Courts below and upon the allegations of 
the defendanta themselves they have entailed a forfeiture of their lease, 
if in faot a lease was granted to them in 1898. It is admitted on their 
behalf that they would be liable to ejectment if they failed to pay for 
three months the rent payable by them. It ia admitted in the written 
statement of defendants that they did nob pay any rent after the 21st July 
[371] 1899, and they do nob allege that they tendered any rent after 
that date. The suit was not brought until ten months’ rent had become 
due after that date, and, therefore, under the terms of the lease set up 
and admitted by the defendants themselvesj they are liable to ejectment. 
Upon this ground alone I would deoree the olaim for ejeotment and 
would agree with the order proposed by my learned brother. 

By the Coort:— 

The order of the Court is that the appeal is decreed, the deoree of 
the Court below is varied, and the plaintiffs’ claim is deoreed in full with 
costs in all Courts. 

Appeal decreed. 


26 A. 371 (=1904 A. W. N. 32.) 

RE VISIONAL CRIMINAL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 


Emperor v. Ghulam Mustafa.* 

[12th February, 1904.] 

Criminal Procedure Code , section 122—Ac! No. X of 1873 (Indian Oaths Act) section 4 

— Security for good behaviour — Inquiry.into fitness of surety _ Power of Magistrate 

in such inquiry to take evidence upon oath . 

Held that a Magistrate in inquiring under the provisions of seotion 122 of the 
Code of Criminal Procedure into the fitness of a surety tendered in obedienoe to 
an order under Chapter VIn of the Code, has power bo reoord evidence upon 
oath or solemn affirmation. Queen-Empress v. prithipal Singh (1) and 
Emperor v. Tota (2) referred to. 

[Ref. 10.Cr. L. J. 225=2 S. L. R. 11 .] 

The applicant in this oase, Ghulam Mustafa, offered himself as a 
surety for one Nawab Husain who had been ordered by the Joint 
Magistrate of Allahabad to find security for good behaviour. When 
Ghulam Mustafa appeared in Court the Joint Magistrate administered an 
oath to him and examined him with a view to ascertain his fitness as a 
surety. Amongst other things Ghulam Mustafa was asked whether be 
had ever been previously convicted of an offence under section 262 
read with seotion 408 of the Indian Penal Code. Ghulam Mustafa 
was on three occasions questioned as to his previous conviction and 
on eaoh occasion he stated that he had not been so oonvicted. These 

* Criminal Revision No. 6 of 1904. * 

( 1 ) Weekly Notes, 1898, p. 154. (2) Weekly Notes, 1903, p. 36. 
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Sttzrjtzz "jr a tro ?; T ,;-, [ ? ,21 “r- •«* 
skl ^ltc" , 1 “■ «->« -r sr *. ™„‘, h 7;.'■“*- 

ritfnrn . ’ * • C de ‘ He rT was 00nvl °ted and eontanoed to 3 months’ Re visionai, 
rigorous lnaprisopment. Ha appealed to the Sesaione Judge by whom his Gbim,nal - 

appeal was di ami seed. Against this oonviotion and aentenoe and tha26A^7i- 

^r f ^V I O dee “ Ph ? ld,Dg tLem ' Ghulam Mustafa applied in ravision «C4 k. iff. 
to the High Court, where the principal ground taken waa that the N ‘ B2 - 

proceeding in the course of which the alleged perjury was committed waa 
not a judioial proceeding within the meaning of tha Indian Penal 
hode. lbe Magistrate thereof waa not empowered to administer an oath 
and aeotion 193 of the Code could not apply to a false statement made in 
the oouree of euch a proceeding. 

Mr. E . A, Howard for the applicant?. 

The Assistant Government Advocate (Mr. IF. K. Porter), for the 
Crown. 


KNOX and Airman, JJ.—This is an application for tbo revision of 
an appellate judgment of the learned Sessions Judge of Allahabad con¬ 
firming the oonviotion of the applicant Ghulam Mustafa under seotion 193 
of the Indian Penal Code and a sentence of three months’ rigorous 
imprisonment passed thereon. It appears that one Nawab Husain was 
ordered under the provisions of section 110 of the Code of Criminal 
Prooedure to furnish security for his good behaviour. The applicant 
Ghulam Mustafa tendered himself as one of the sureties Nawab Husain 
was ordered to furnish. Seotion 122 of the Code of Criminal Procedure 
provides that a Magistrate may refuse to accept any security offered 
under the ohapter on the ground that for reasons to be recorded by the 
Magistrate such surety is an unfit person. When deciding as to whether 
the surety offered was to be accepted, the Magistrate administered an 
oath to Ghulam Mustafa and asked him whether he had been pre¬ 
viously oonvioted of an offence under seotion 262 read with section 408 
of the Indian Penal Code and sentenced to rigorous imprisonment 
for six months, on the 18th of September 1869. The applicant was 
on three occasions questioned as to his previous conviction and 
on each ocoasion he stated that he bad not beoD so convicted. [873] 
These statements were made on solemn affirmation. It may be 
here mentioned that the Magistrate refused to accept Ghulam Mustafa 
as surety on the ground of his previous oonviotion, but, as it appeared 
that Ghulam Mustafa had since that oonviotion served Government for 
many years and earned a pension of Rs. 30, and that there waB nothing 
else against his character, this Court in the exeroise of its revisional 
powerB ordered the Magistrate to aocept Ghulam Mustafa as a surety. 
The learned oounsel who appears in support of this application has 
argued very strenuously and ably that the Magistrate had no authority 
conferred by law to hold the inquiry wbioh he did hold as to the fitness 
of the Burety, and that he was therefore incompetent to administer an 
oath or solemn affirmation to the applicant. After giving this plea our 
oareful consideration we are of opinion that it cannot be sustained. 
Seotion 122 of the Code of Criminal Procedure referred to above confers 
on a Magistrate the power of deoiding whether a surety is or is not a fit 
person, and it imposes a duty on him, t.e., that of recording his reasons, 
when he decides to refuse the surety on the ground of the surety being 
an unfit person. Referring to seotion 4 of the Indian Oaths Act of 1873, 
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we find it provided that Courts which have by law authority to receive 
evidence are authorized to administer oaths and affirmations in discharge 
of the duties, or in the exercise of the powers imposed or conferred upon 
them by law. It was in the exercise of a power conferred and a duty 
imposed by section 122 that the Magistrate was acting, and this being 
so we are of opinion that it was competent to him to administer a solemn 
affirmation. In the case of Queen-Empress v. Pnthipal Singh (1) it was 
held that when a Magistrate decides whether a surety is or is not a fit 
person, he is to do so upon evidence. This case was followed in 
Emperor v. Tota (2). We are bound therefore to hold that the Magistrate 
had power to record evidence on oath in the exercise of the power and 
duty conferred and imposed on him by seotion 122 of the Code of 
Criminal Procedure, it was further contended by the learned counsel 
that the false statement was not on a point material to the decision of 
the question before the Court. Assuming for [374] the purpose 
of argument that the materiality of the statement is an element in the 
offenoe of giving false evidence as defined in section 191 of the Indian 
Penal Code, we cannot say that the statement in question was not 
material to the inquiry which the Magistrate was making. Whether it 
ought to have influenced his decision is another matter. It was also argued 
that the applicant had no oriminal intent in making the false statement. 
If the statement was false to his knowledge, as it is now admitted to 
have been, it follows that in deliberately denying three times his previous 
conviction he did intentionally give talse evidence. 

For these reasons we are of opinion that there are no legal objec¬ 
tions to the oonviction. We were addressed on the question of sentence. 
We think that looking to the applicant's subsequent history it is to be 
regretted that the Magistrate allowed such a stale charge to be dragged 
to light, and that he would have shown a wiser discretion had he, accor¬ 
ding to the principle embodied in section 148 of the Evidenoe Act, 
refused to allow the question to be put on the ground that it related to a 
matter which had happened thirty years before and was bo remote in 
time that it ought not to influence bis decision as to the fitness of the 
surety. The applicant was apparently ashamed to admit an inoident in 
his early yearB which he had apparently outlived, and having once 
denied his conviction he foolishly adhered to his denial. We are of 
opinion that under the oircumstances stated the punishment was in¬ 
ordinately severe and we reduce the sentence to the term whioh has 
already been suffered. The result oi this order is that the bail upon 
whioh the applicant has been released will be discharged. 


26 A. 375 (=1904 A. W. N. 48=1 A. L. J. 103.) 

[375] APPELLATE CIVIL. 

Before Sir John Stanley , Knight, Chief Justice , and Mr . Justice Burkitt, 

Zamin Ali Khan ( Plaintiff ) v. Genda and others. 

(Defendants)* 

[13th February, 1904.] 

Act No. II oj 1901 (N. \V. P. Tenancy Act), sac*ions 180 and 175— Appeal^Juristic' 
tion—Letters Patent, section 10. 

* Appeal No. 45 of 1903 under seotion 10 of tho Letters Patent. 

(1) Weekly Notes, 1898, p. 154. (2) Weekly Notes, 1903, p. 36. 
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T^i h ?\ th ?^ 0rda .. 0f . S60ti011 190( ‘ 2) W of th0 North-Western Provinces 
lenanoy Act, 100 1 :— A question of jurisdiction has boon decided” moan 

deoidod by the Collector as an appollato Court.” Whore a quoation of jurisdic¬ 
tion had booni decided by tho Court of first instance (Assistant Collootor), but 
was not raised boforo or dooidod by the appellate Court (Collector), it was laid 
that no appeal would lio to the District Judge. 

Held also that section 175 of the said Act has no offoot upon the jurisdiction 
oonforred by section 10 of the Letters Patent of the court. 


A SUIT to reoover arrears of rent was instituted under the provisions 
of Beotion 93 of Aot No. XII of 1881 in the Court ol an Assistant 
Collector of the second class. The suit was instituted on the 9th of 
May 1901, and its object was to reoover the sum of Rs. 140 as rent of 
certain pasturage rights, whioh the plaintiff alleged to be duo from 
the defendants under a sub-lease granted by him and accepted by them. 
In defenoe the defendants pleaded (1) that as the land in dispute was 
uncultivated it was “not governed by Act No. XII of 1882," and the 
Buit was therefore not cognizable by a Revenue Court; and (2) that 
the plaintiti was not their lessor. They alleged that they were lessees 
under the zamindar and not sub-lessees under the plaintiff. In the 
Court of first instance the first issue fixed was that of jurisdiction. The 
Assistant Collector on this point found for the plaintiff, holding that the 
suit was cognizable by a Revenue Court. On the facts also he found for 
the plaintiff and deoreed the claim on the 20th ot Oofcober 1901. The 
defendants appealed. In their memorandum ol appeal they again plea¬ 
ded to the jurisdiction of the Revenue Court ; but apparently when 
the appeal came up for hearing the question of jurisdiction was 
not argued, or was not pressed, before the Collector. The judg¬ 
ment of the Collector dealt only with questions of taot and made no 
mention of any plea as to jurisdiction. The Collector diBmiBsed 
the appeal, and from his judgment an appeal was [37tij preferred to 
the District Judge under section 180, ol. (2) of the North-Western 
Provinces Tenancy Act of 1901. The question ot jurisdiction was 
again raised, but, it Beems, not pressed. The Distriot Judge decided 
the appeal on the merits, and, reversing the appellate decree of the 
Collector, dismissed the plaintiff’s suit with oosts. The plaintiff pre¬ 
ferred an appeal to the fligh Court urging that under the new Tenancy 
Aot, whioh was in force when the appeal to tne District Judge was 
filed no appeal lay, no question ot proprietary title or of jurisdiction 
having been decided by the Collootor. This appeal came before a single 
Judge of the Court who dismissed it, holding that “ the case clearly falls 
with in the range of seofcion 180 of the Tenancy Act of 1902 {? 1901), and, 
the question of jurisdiction having been deoided, an appeal did lio to the 
Distriot Judge.” The plaintiff thereupon appealed against this judgment 
under Beotion 10 of the Letters Patent. 

Mr. O. W. Dillon for the appellant. 

Mr. Agarwala for the respondents. 

Stanley, C. j. and BURKETT, J.~This is an appeal under section 10 

of our Letters'Patent from a judgment of one ol the learned Judges 

of this Court, passed on appeal from a decree of the learned Distriot 
Judge of Aligarh, on appeal from a decree of the Collector of that dis¬ 
trict, affirming on appeal a deoree of an AaBiBtant Collector of the 2nd 
olass in a suit to recover arrears of rent instituted under the provisions 
of section 93 of Aot No. XU of 1881. The suit, which was one under 
clause (a) of the section just mentioned, was instituted on the 9th of 
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ig 04 May 1901, and its object was to recover fche sum of Rs. 140 as rent of 
Feb. 18. certain pasturage rights which the plaintiff alleged bo be due from fche 

-defendants under a sub-lease granted by him and aocepted by them. 

A Cmi< AIB suit wa0 io3fc' fc uted in fche Court of an Assistant! Collector of fche 2nd 

_' class who was then (1901) competent to hear it, butf who since fche pas- 

26 A. 37B= Bing of fche N.-W. P. Tenancy Aob, No. II of 1901, ceased to exercise, 
1904 A. W. f rom January 1st, 1902, jurisdiction in such a suit where the subject- 
*L Tm matter exceeded Rs. 100. In defence fche defendants pleaded (1) fchat as 

the land in dispute was uncultivated, it was “ not governed by Aofc 
No. XII of 1881fche suit “ is therefore nob cognizable by the Revenue 
[377] Courtand (2) they denied thab fche plaintiff was a lessor of fche 
land or fchat fchey bold a Bub-lease under him. They alleged that they 
were lessees under fche Zamindar and not sub-lessees under fche plaintiff. 
In fche Court of first instance fche first issue fixed by fche Assistant Collec¬ 
tor raised the question of jurisdiction. Other issues were directed to the 
questions of faofc mooted in fche pleadings. On fche first issue fche Assis¬ 
tant Collector (giving full reasons for his decision) held fcbafc fche suit was 
cognizable by a Revenue Courts. On fche facts he found for the plaintiff, 
and on October 25fch, 1901, gave a decree for fche amount claimed. The 


defendants appealed. In their memorandum of appeal fchey again pleaded 
to fche jurisdiction of fche Revenue Court; to fcry fche suit, and raised the 
same issues of fact as before the Court of first instance. The appeal lay 
to fche Collector under seofcion 183 of Act No. XII of 1881. It was 


presented on November 20bh, 1901, and was dismissed on December 2nd, 
1901. Ifc would appear fchat; fche question of jurisdiction was nob argued 
or was nofc pressed before fche Collector. Probably fche appellant’s legal 
advisers considered ifc a hopleBS plea. Anyhow the Collector in his 
appellate judgment; did nofc notice it. His judgment is somewhat ourfc 
and deals only with fche questions of fact. The judgment dees nob decide 
any question of jurisdiction. Now it is unquestionable that under sec¬ 
tion 189 of Act No. XII of 1881 fche appellate decision of fche Collector 
was open to appeal bo fche District Judge. Bub that Act; was repealed as 
from January, 1902, fche date on whioh fche new Tenancy Acfc, No. II of 
1901, came into force, and it was after fcbafc dafce, namely, on February 
llfch, 1902, that fche defendants preferred an appeal fco fche District 
Judge from fche appellate decree of fche Collector. Ifc is unnecessary for 
us to consider whether if that appeal had been preferred before January 
1st, 1902, ifc would have been affected by section 6 of Aofc No. I of 
1868—fche General Clauses Aofc. The appeal fco fche Distriofc Judge was 
preferred after Aofc No. II of 1901 had come into force, and we are 
of opinion that though fche appeal fco the District; Judge was preferred 
from a decree passed under fche provisions of fche repealed Rent Aofc, 
neverfcheleBB, as it was instituted after fche new Act came into force, we 
must refer to the Dew Statute fco ascertain [378] on what terms fche 
latter permits an appeal from an appellate decree of a Collector. Those 
terms differ considerably from those provided in eeebion 189 of fche 
repealed Aob and are much more limited. They [seofcion 180, clause 
(2)] omit entirely the first and seoond clauses of 6eofcion 189 of fche 
former Act, and while retaining fche third fchey modify its language 
nofc a little, and add a provision giving an appeal from fche appel* 
late decree of a Collector in suits in which in thab appellate decree 
a question of jurisdiction has been decided,” The reason for the 
first of these omissions is dear. Ifc is beoause 'an Assistant Collector 
of fche 2nd class is no longer empowered fco hear suits in whioh the 
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* h , a 8ubioot ' matt °r esosadi, R 9 . 100. Why the aeoond danse 
Waa omitted we cannot say. 

* 8 j an .? PP81 * 1 fr ° ra Rn deoree of a Colleotor oan be 

admitted, under the now Aot only if it oomee under the conditions pre¬ 
sented by section 180 clause (3) of that Aot, we have to see whether the 
appeal preferred to the Distriot Judce in this case oomes within either 
of the conditions presented by the seotiou just oited. There is no allega¬ 
tion that any question of proprietary titlo was deoided by the Colleotor 
on appeal. It is also olear that he did not decide any queabion of juria- 
diotion. No doubt in the memorandum of appeal before him a question 
of jurisdiction was raised. But the Collector, probably for reasons set 
forth in an earlier portion of this judgment, did not decide that question. 
No allusion to it is to be fouud in his decision. An appeal under sub¬ 
section (6) of the second clause of eeotion 180 of Act No. II of 1901 is 
permitted only when in the appellate decree of the Colleotor a question 
of jurisdiction has been decided. It is not sufficient that such question 
has been raised in the memorandum of appeal before the Colleotor. It 
must also have beeu deoided. Here there wag no decision of any Buoh 
question. Therefore, in our opinion, no appeal lay to the Distriot Judge 
in this case. The Distriot Judge, however, entertained the appeal and 
eventually, reversing the appellate decree of the Collector, he dis¬ 
missed the suit with oosts. The judgment of the learned Judge 
is based entirely on the faots. He also took no notice of the ques¬ 
tion of jurisdiction which was again raised in the memorandum [379] 
of appeal. From the decree of the Distriot Court a further appeal was 
presented to this Court by the plaintiff, whose suit had been dismissed by 
the Distriot Judge. In the memorandum of appeal it was contended that 
as the new Tenancy Aot had come into force before the appeal was pre¬ 
sented to the Distriot Judge, the latter had no jurisdiction to entertain 
the appeal, no question of proprietary title or of jurisdiction having been 
deoided by the Colleotor. 


The appeal came on for hearing before ^ one of the learned Judges of 
this Court who dismissed it, holding that “ the case clearly falls within 
the range of seotion 180 of the Tenancy Aob of 1902 (? 1901), and the 
question of jurisdiction having been deoided an app9al did lie to the 

District Judge.’* 

In these observations of the learned Judge of this Court we are 
unable to concur. In our opinion, for reasons set forth at length in an 
earlier portion of this judgment, the Collector did not deojde any ques¬ 
tion of jurisdiction. The foundation of the District Judge’s jurisdiction 
to entertain the appeal is the deoision of suoh a question by the Collec¬ 
tor, and no such question having been deoided we hold that no appeal 

l a y f 

It was further contended before us that seotion 175 of tbe new Ten¬ 
ancy Aob precluded an appeal under the Letters Patent of this Court 
from the judgment of the learned Judge of the Court. In our opinion 
that contention has no substance. When an appeal is instituted in this 
Court and is heard by a Judge of the Court sitting alone, an appeal from 
his judgment is allowed by section 10 of the Letters Patent. Seotion 175 
of the Tenancy Aob is not a section which purports (inter alia ) bo 
regulate the procedure to be observed by the Judges of this Court in 
hearing appeals. It can refer only to matters outside, and cannot have 
the effect of modifying seotion 10 of the Letters Patent of this Court. 
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Wq must bherefors allow this appeal, and setting aside the decree of 
this Court and of the District Judge we restore the appellate deoree of 
the Collector with costs in all Courts. 

Appeal decreed. 


26 A. 380 (=1904 A. W. N. 56.) 

[380] REVISIONAL CRIMINAL. 

Before Mr. Justice Knox and Mr. Justice Aikman . 


Emperor v. Beni Bahadur.* 

[18th February, 1904.] 

A't No. XVI11 of 1879 [Legal Practitioners Act), section $2—Illegally practising as a 
pleader. 

Semble that the expression “practises in any Court” as used in seotion 32 of 
the Legal Practitioners Aot, 1879, does not mean “ habitually aots as a pleader 
or mukhtar,” but signifies the doing of aots or, it may be, a single aot, in a 
professional oapacity as of right which oould not be done as of right by a non¬ 
professional person. 

ONE Beni Bahadur of Ajmere appeared in the Court of a Magis¬ 
trate of the first olass at Orai to defend a person charged under section 457 
of the Indian Penal Code. He represented himself to Babu Brojen- 
dronatb, a vakil practising in Orai, to be a vakil of the High Court, ana 
a vakalat-namah was drawn up in their names. Beni Bahadur signed 
the vakalat-namah as aocepted, and it was presented, but. the Magis¬ 
trate’s suspicion being aroused he declined to allow Beni Bahadur to 
appear. To the Court also Beni Bahadur represented himself to be a 
High Court vakil and promised to produoe his certificate. He was subse¬ 
quently arrested and fined Rs. 5 under section 32 of Aot No. XVIII of 
1879.1 Beni Bahadur appealed to the Sessions Judge of Jhansi, who 
rejeoted the appeal on the ground that no appeal, lay, but, treating the 
memorandum of appeal as an application in revision under section 35 of 
the Aot, reported the case to the High Court. After stating the faots of 
the oase the learned Sessions Judge continued 

“ it is quite dear from what I have stated that Beni Bahadur did not and 
does not praotise as a vakil in Orai and did not therefore commit any ofience 
under section 32. The ofienoe under the latter flection has been explained 
[381] in Ttissuduq Bosainv. Girhar Narain (1), in which it wafl held that when any 
person other than a mukhtar, constantly and as a means of livelihood performs any o 
the functions of a mukhtar he practises as suoh and is liable to the penalty under 
seotion 32. The order of the Deputy Magistrate is contrary to law and should be set 
aside- The proper oourse for the Deputy Magistrate was to have prosecuted Beni 

* Criminal Reference No. 415 of 1903. 

f Seotion 32 of Aot No. XVIII of 1879 is, so far as is material, as follows“ Any 
person who practises in any Court or Revenue Office in oontravention of the provisions 
of section 10 or soot ion 20 shall be liable, by order of such Court or the offioer at the 
head of such office, to a fine not exceeding ten times the amonnt of the stamp required 
by this Aot for a certificate authorizing him so to praotise in such Court or office, and 
in default of payment, to imprisonment in the Civil Jail for a term whioh may extend 
to six months.” 

By section 10 it is provided that “ except as provided by this Aot or any other 
enactment for the time being in force, no person shall praotise as a pleader or mukn- 
tar in any Court not established by Royal Charter, unless he holds a certificate mbui» 
under seotion 7 aud has been enrolled in suoh Court or in some Court to whioh it i® 

subordinate.” 

(1) (1887);L L. R. 14 Cal. 556. 
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Bahadur lot attempt of an offence under seotion 416,1. P. C. which was disolosed by 
facta. But he apparently overlooked the explanation to that seotion. It will still be 
0] ^n to hm to do so in another Court, as he will be initiating the proceedings under 
aeotion 190 (c) and is himself a witness. & 

** Lot record be submitted to the Hon’ble Court with euoh remarks as the 
Magiatrate may wish to offer." 


The Deputy Magistrate in hie explanation submitted that the oase 
of Tussuduq Hosaiii v. Girhar Narain (]) in reality supported his view of 
the construction of section 32 of the Lepal Praotitioners Act, and he con¬ 
tended that Beotion 4l6 of the Indian Penal Code did not apply to the 
oase, inasmuoh as there was no act or omission of the person deceived 
whioh had caused or was likely to cause damage or harm to that person 
in body, mind, reputation or property. The Deputy Magistrate referred 
to Mojey v. The Queen-Empress (2). 

The Government Advocate (Mr. A. S. Ryves) in support of the con¬ 
viction referred to the oase of Puzzle AH (3), Kali Kumar Roy v. Nobin 
Chunder Chuckerbutty (4), and more particularly to In re Horton (5). 
Practising does not conoote the doing of acts habitually or often, but 
signifieB the performance of an act by a person as a professional man 
whioh, as a private individual, he could not do. In this oase the accused 
filed a vakalat-namah and attempted to appear for the accused as of 
right (tee seotion 340 the Code of Criminal Procedure) which he could 
do as a pleader, but not'otherwise, unless specially permitted by the 

Court. 

The following order was passed :— 

Knox and Airman, JJ.— After hearing the learned Government 
Advocate we discharge the rule and direct that the rcoord be returned. 


26 A. 382 (=1904 A. W. N. 64.) 

[382] APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief J ustice, and Mr. Justice Burkitt. 

Muhammad Subhan-Ullah [Plaintiff) v. The Secretary 
of State for India in Council (Defendant).* 

[20th February, 1904.] 

Act No. XV of 1877 (Indian Limitation Act). Section U-LimUaiwn-SuUlo recover 
ft atu. a v oj wm .» , Extention of verted of ItmtLatton—Ttme occu- 

potsesston of immoveable property— 

pied in prosecuting mutation proceedings b f f • 

rt ,, „ .• an aDDlioatioa for mutation of names under the 

Held that the UzA hztnanB Act, 1873. and of 

provisions of the Nort Settlement Officer refusing mutation, does not 

appeals from the order of th f e . f 0 . fc ; l6 ? the I ndian Limitation Act, 1877-‘1W 
fall within the terms ° ^ ber c]V ji proceeding in a Court of first instance or 
outing with due diligan „ application for mutation of names is not a 
in*a Court of appeal, Settlement Officer, the Commissioner and the Board 

3 bat‘ they tXcatlre Officers oi Gov—. 

[Pol. 89 Mad. 414.] . . . 

m. . . • i,L!_ brought this suit to recover possession of 

certain wait eld alluvial land a situate inmauza Bar hal R an _ i on the bank. 

• Second Appeal No. 1114 of 190 1 >i901.^o^rming^^’ewee of Munshi 
Judge of Gorakhpur, dated the.2nd of the 14th of June 1901. 

Anant Prasad, Subordinate Judge of Goraanpur, _ _ __ „ 

(1) (1887) L L. R. U Cal. 556. 

(2) (1890) I. L. R. 17 Cal. 606. 

(8) (1878) 19 W. R. Cr. R. 8. 


4) 

5) 


(1881) I. L. R. 6 Cal. 585. 
(1881) L. R. 8 Q.B.D. 434. 
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of the Ghagra in the district of Gorakhpur. The plaintiff olaimed title by 
transfer from a grantee to whom the village is said to have been granted 
by Government. Owing to differences between the plaintiff’s predeces¬ 
sor in title and one Sarju Prasad the village was attached by the Magis¬ 
trate under the provisions of section 531 of the then Code of Criminal 
Procedure (Act No. X of 1872). The parties were referred to the Civil 
Court, and subsequently the plaintiff’s predecessor in title obtained a 
decree in his favour, and the village was released to him on the 14th of 
August 1885. At that time revision of settlement operations were in 
progress. The plaintiff’s predecessor in title applied for entry of his 
name in respect of the village. That application was granted in respect 
of nearly all the land in the village, but was refused in respeot of oertain 
parti, or waste, lauds, with the plaintiff’s predecessor claimed to be 
appurtenant to his zamindari, but which were claimed adversely to him 
by Government. Against the order refusing to reoord the plaintiff's 
predecessor as owner [383] of these waste lands an appeal was taken 
to the Commissioner and then to the Board of Revenue. The Board of 
Revenue held that it had no power to determine questions of title 
between the Government and the applioant and on the 7th of December 
1889, refusing to entertain the matter, referred the parties to the 
Civil Court. The present suit was accordingly instituted on the 7th of 
Deoember 1900. The Court of first instance (Subordinate Judge of Gorakh¬ 
pur) dismissed the suit as barred by limitation, and on appeal the lower 
appellate Court (District Judge of Gorakhpur) confirmed this deoree. 
The plaintiff thereupon appealed to the High Court. 

Mr. Abdul Baoof for the appellant. 

Mr. A. E. Byves for the respondent. 

Stanley, 0. J., and Burkitt, J.—The suit in this case has been 
instituted by the plaintiff appellant for recovery of oertain waste and 
alluvial lands situate in mauza Barhalganj on the banks of the Ghagra 
in the distriot of Gorakhpur. The plaintiff derives his title under a 
transfer from a grantee to whom the village is said to have been gran¬ 
ted by Government. Between the plaintiff’s predecessor in title and one 
Sarju Prasad there was a dispute, whioh apparently so much endangered 
the public peace that this village was attached by the Magistrate under 
the provisions of seotion 531 of the then Criminal Procedure Code (Aob 
No. X of 1872.) The parties were referred to a Civil Court to Bettle 
their differences. The plaintiff’s predecessor in title subsequently got a 
deoree declaring his title and the village was released to him on the 14th 
of Augast 1885. Revision'of settlement operations were then in pro¬ 
gress. The plaintiff s predecessor in title applied for entry of his name 
in respect of the village. That application was granted in reepeofc of 
nearly all the land of the village but was refused in respeot of certain 
parti , or waste, lauds, which the plaintiff’s predecessor olaimed to be 
appnrteDant to his zamindar 1 ., but which were olaimed adversely to him 
by Government. It was the duty of the Settlement Officer as an Exe* 
outive Officer of Government making settlement under seotion 62 of the 
Land Revenue Aob XIX of 1873, to prepare a list of all the co-sharers, and 
seotion 64 of the Aob provides that all entries made under that eeotion 
[384] shall be founded on the basis of aotual possession.” Therefore 
when the Settlement Offioer was asked to insert the name of the plain - 
tiff s predecessor in title as proprietor of the waste lands, he had to see 
whether he was in possession or not. Finding he wai not, he refused to 


258 


tl.J MOHAMMAD SUUlUN-Ul.Lall u. SEOUKTAKY OF STATE 36 All. 386 


r O l' An appealI was taken unsuccessfully to the Commis- 
iionar »nd to the Board of Rovouue. Tho Board of Revenue hold very 
inroperly that it had no power to Bottle questions of title between 
Government and the applicant, and on tho 7th of December 1839, refus- 
ing to entertain the matter, referred the parties to a Civil Court. This 
writ wag instituted on the 7th of December 1900. 


As regards the parti lands t.ho lower appellate Court agreeing with 
the Court of first instance dismissed the plaintiff's suit, holding it to be 
barred by limitation. In that conclusion wo fully ooncur. The learned 
counsel for the appellant in contesting the decision of the learned Dis¬ 
trict Judge on the point of limitation prayed in aid of his argument the 
provisions of section 14 of the Limitation Act No XV of 1877. We are 
unable to follow the learned oounsel in his contention. The period of 
time whioh under section 14 may be excluded is “the time during which 
the plaintiff has been proseouting with due diligence another civil pro¬ 
ceeding, whether in a Court of first instance or in a Court of appeal, 
against the defendant where the proceeding is founded upon the same 
oause of action, and is proseouted in good faith in a Court which, from 
defeot of jurisdiction or other cause of a like nature, is unable to enter¬ 
tain it/* 

Now in this case thore was no civil proceeding whatever before the 
Settlement Officer. The Settlement Officer in the matter of preparing 
a record of rights is not a judicial officer and is not a Court. He is sim¬ 
ply an Executive Offioer who, under the instructions of Government and 
the provisions of Beotion 62 and subsequent sections of Act XIX of 
1873, is employed in revising the settlement. Among other duties 
be has to prepare what is called a record of rights, whioh is a 
paper in which, inter alia, the names of all co-sharers and tenants 
are entered. As to co-sharers, the Settlement Officer is directed to 
make entries in it, as we have already mentioned, on “the [385] 
baBis of actual possession.” This is not a judicial act. It ib a 
purely executive function discharged by an Executive Officer. An appeal 
from it is granted under tbe Land Revenue Act not to any ‘Court,” 
exeroising judicial functions, but to higher Executive Officers of Govern¬ 
ment, the CommiBBiooer and the Board of Revenue. In thi B oaee, there¬ 
fore, we hold that there was do civil proceeding in existence, and that 
even if the application made by the ancestor of the appellant to be 
recorded in the reoord of rights as proprietor of these waste lands be 
considered to be a oivil proceeding, it was not before any Court, but 
before a purely executive officer aoting in his executive capacity. We, 
therefore, think the District Judge was quite right in finding that thiB 
portion of the claim was barred by limitation. 


The second portion of the olaim refers to certain alluvial lands as to 
which the plaintiff alleges, and it may be oorrectly, that bis oause of aotion 
as to them came into existence in 1692. Be that as it may we are of 
opinion that the suit considered as a suit for possession of alluvial land 
cannot be supported. Tbe land in dispute docs not lie in front of the 
appellant’s land, but is an alluvial dopes, on each side of appel ant s 
alluvial field. A glance at tbe map shows clearly that these two fields in 
dispute are alluvial accretions to the part, lands of the respondent, as to 
whioh the appellant’s case has just failed. This alluvial increment is 
directly in front of the part, lands just mentioned and though it may be 
bounded on tbe east and west by some alluvial land of the appellant, that 
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does nob do away with the rule that alluvial accretions accrete to the 
land in front of which they have beea deposited. It iB clear that these 
were deposited in front of the defendant respondent’s lands mentioned 
above and therefore acoreted bo them. We are of opinion that the deci¬ 
sion of the Court below is correct. The appeal fails ; we dismiss it with 

costs. 

Appeal dismissed, 


26 A. 386 (=1904. A. W. N. 57.) 

[386] REVISIONAL CRIMINAL. 

Before Mr. Justice Aikman. 

Emperor v. Shadi and others.* 

[23rd February, 1904.] 

Act No. 1 of 1900 (N.-TF. P. and Oudh Municipalities Act), section 152 —Order of 
Municipal Board under section 87 for removal of building erected without permit - 
sion— Disobedience to order—Finality of order. 

No prohibition, notice or order, issued by a Municipal Board under seotion 87 
of N.-W, P. and Oudh Municipalities Act, 1900, is liable to be called in 
question otherwise than by moans of an appeal under seotion 152 of the Aot. 

The facts of this case are as follows:— 

Three separate applications were made to the Municipal Board of 
Sikandra Rao in the district of Aligarh for permission to inclose a 
certain plot of land. Permission was at first given to one of the appli¬ 
cants; bub afterwards this order was cancelled, and all the parties were 
prohibited from making any construction on the land until the title there¬ 
to bad been decided by a Civil Court. After this order had been passed, 
gome of the applicants erected oerbain huts on the land in question. 
This having been brought to the notice of the Municipal Board an order 
was issued by the Board calling upon the applicants to remove the huts 
whioh they had erected. A petition was presented to the District Magis¬ 
trate asking for cancellation of this order; but it was rejeobed. The 
order, nevertheless, was nob obeyed, and the applicants were accordingly 
prosecuted under section 147 of the Municipalities Act, 1900, and fined 
Ra. 8 each. The applicants appealed to the District Magistrate, who 
called for a report from the convicting Magistrate, as the result of whioh 
he found that the huts built adjoined a public street, and, as the 
permission of the Board was necessary under section 87 (a) of the Aot 
and no suoh permission had been obtained, upheld the conviotions, 
though reduoing the fines. An application in revision was then presented 
to the Additional Sessions Judge, who, being of opinion that the order of 
the Municipal Board prohibiting the applioantB from building was ultra 
vires, reported the case to the High Court, recommending that the con¬ 
victions and sentences should be set aside. 

[387] The Assistant Government Advooate (Mr. W. K. Porter ), in 
support of the order of the Magistrate, contended that the validity of 
the order passed by the Municipal Board could nob be questioned except 
in manner provided by section 162 of the Municipalities Act. No appe&i 
had been preferred against the order prohibiting bha applicants from 
dealing with the land : the order was therefore final; and the only quo fl ‘ 
bion was whether the aDolioanbs had disobeyed it. Bub in any case the 


* Criminal Referenoe No. 88 of 1904, 
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applicants had built or erected huts upon land adjoining a public street 
an aob for whioh permission was necessary. No permission had been 
granted by the Board or even asked for. Permission had only been 
Mked to inclose the land. The order of the Magistrate, therefore, in 
whichever way it was looked at, was a right order. 

Airman, J. —After perusing the reference made by the Additional 
Sessions Judge and hearing the learned Assistant Government Advocate 
in support of the oonviotion, I am of opinion that no cause is made out 
for interference in revision. Seobion 152 of the North-Western Provin¬ 
ces and Oudh Municipalities Aot of 1900 shows that no prohibition, 
notioe, or order under section 87 of the Aot is liable to be called in ques¬ 
tion otherwise than by an appeal under seotion 152. It appears that 
the applicants ereoted huts abutting on a public street without having 
asked for permission to do so. The permission whioh was asked for, 
namely to inolose the land, was not a request, for permission to ereot 
huts. Let the record be returned. 


26 A. 387 (=1 A. L. J. 64=1904 A. W. N. 56=1 Cr. L. J. 210 ) 

REVISIONAL CRIMINAL. 

Before Mr, Justice Aikman. 

Emperor v. Sheo Lad and another.* 

[23rd February, 1904.] 

Act No. XLV of I860 (Indian Penal Code), section 273 —Sale of noxious food . 

Before a person oan be convicted under section 273 of the Indian Penal Code, 
it must be shown that the artiole which he has sold or exposed for sale was, to 
his knowledge or.belief, noxious as food or drink. 

In this case two persons, Sheo Lal and Prem Sukh, had been 
oonvioted by the Joint Magistrate of Bareilly, under section 273 of 
the Indian Penal Code, for exposing for Bale gome ght which was 
bad They appealed against this oonviotion to the sessions [388] 
Judge, who, holding that it was not shown that the gh, was noxi¬ 
ous''in the sense of being injurious to health, reported the case to 
Hidh Court with the recommendation that the convictions and 
eentences should be set aside. Id his order of reference the learned 

Sessions Judge said:— , . , , . , , « , 

„ T . . , - the evidence generally and also from chcmioal analysis that 

quote the Chemical Examiner ‘somewhat 

hfl Tullised have’been convicted under seotion 273. According to that 

rancid. The acc • convicted if he knows the articlo is ‘noxious as food.’ 

section a \ y iB o{ta n used as meaning ‘nasty/and in this popular sense of 

Now the word not ■ . j g n0 xious, * it was nasty. However, it seems tome 

the word the gat ce y seotion (273) obviously has the original derivative (sic) 
that the word ‘noxious lol*. BeoWiM ^ ^ . jjljurioa * tQ heaUh , /J 

meaning of the wor t nD ; n i 0 n by the heading of the chapter and the words ’public 

£ aP i?i a . lly v Uld ?K« GWil Surgeon refused to say that the pW was injurious to health- 
health. Now the Cl . d QX p r ea3ed a guarded opinion that probably it was 

not only so, but he wens iurw«». 

not injurious to health.’ 

Babu Sital Prasad Ghosh, in support of the refereDoe. 

j_j n t hj 0 0 aee a rule was issued by a Judge of this Court 

AIKMA i • Magistrate of Bareilly to show oause why the 

calling upon he District w gukh u[lder B0otlon 273 Icdlau p enal 

Should not be setjrBide-_ No caus e is shown. After p erusal of the 

Criminal Reference No. 833 of 1903. 
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referring order of the learned Sessions Judge and the Magistrate's 
explanation, I am of opinion that the conviotions of the applicants must 
be quashed. The section is somewhat peculiarly worded. Bub it 
appears to me that before a person can be convicted thereunder it must 
be shown that the article which he has sold or exposed for sale was, to 
hia knowlege or belief, noxious as food or drink. This has nob been shown 
in the present case. I set aside the oonviotions and sentences of fine 
passed thereupon and direob that the fines, if paid, be refunded. 


26 A. 389 (=1934 A. W. N. 66=1 A. L J. 209.). 

[389] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 

Ram Hit Singh and others ( Defendants ) v. Narain Rai and 

OTHERS (Plaintiffs ) AND RAM HARAK MlSR 
AND another (Defendants).* 

[23rd February, 1904.] 

Pre-emption—Wajib-ul-arz—Cause of action—Acquisition by defendants to a pre-emp¬ 
tion suit of a title as cc-sharers—Suit dismissed. 

After an alleged cause of action for pre-emption had arisen, but before suit 
was brought the defendants vendees acquired by the dismissal of another suit 
for pre-emption brought against them by two of the plaintiffs on a different 
cause of action, a title as co-sharers in the village in which the property sought 
to be pre-empted lay. Held that the title so acquirod was a good answer to the 
subsequent suit tor pre-emption. The principle laid down in Janki Prasad v. 
Ishar Das (1) and Bam Gopal v. Piari Lai (2) applied. 

[Ref. 2N.LE. 150 ; 48 P. W. R. 1907=124 P. R. 1907 ; 12 O. C. 229=3 I. C. 546 ; 5 
N. L. R. 136 ; 90 P. R. 1909 F. B.; 31 All. 530=6 A. L. J. 699=3 I. G. 42.] 

THIS was a suit for pre-emption of mortgagee rights in respect of a 
mortgage of the 17bh of September 1897, executed by Ram Harak Misr 
and another, in favour of Ram Hit Singh and others The suit was 
brought by four co-sharers in the village, under the terms of the village 
wajib-ul-arz, on the 14th of Oofcober 1901. The defendants vendees in 
their written statement pleaded, inter alia, that they themselves were 
co-sharers in the same thok in which the property, the subject of the 
suit, was situate, and the plaintiffs consequently had no preferential 
right of pre-emption. The defendants vendeeB had purchased a share 
in the village under a sale-deed of the 31st of March 1900. In respeot 
of this purchase two of the present plaintiffs had brought a suit for 
pre emption, in which they obtained a conditional decree, but nob having 
paid the purohase money their suit had been dismissed on the 9bh of 
Ootober 1901. The Court of first instance (Munsif of Mubammadabad 
Gohna) accepted this contention and dismissed the suit- The plaintiffs 
appealed to the District Judge of Azamgarh, who, holding that “ the 
fact of defendants acquiring a share in the Bame thok subsequently to 
the Bale doeB nob place them as co-sharers on an equal footing with the 
plaintiffs appellants, inasmuch as the latter were co-sharers at the time 
of mortgage, whilst the former acquired a share long after that transac¬ 
tion, and were at the time of the mortgage mere strangers and nothing 
more," al lowed the appea l and remand ed the case to the Court of first 

* First Appeal from order No. 11 of 1903 from an order of Muhammad Miak 
Khan, Esq., Judge of Azamgarh, dated the 10th day of Dooember 1902. 

(1) (1899) I. L. R. 21 All. 374. (2) (1899) I. L. R. 21 AIL 441. 


262 


86 All. 391 


III 


RAM HIT SINGH v NARAIN RAI 


Hj nSt r 6 UD<, f f° 0tiOD 663 °< th °C°fool Civil Procedure. Againit 
t order of remarnl tho dofeudanta veodeea appealed to the High Court. 

Mr. Alhjul Raoof , for the appellants. 

Babu Sital Prasad Ghosh , for the respondents 

Blair and Baneuji, JJ.-Thi 9 appeal ariaea out of a auit for pre- 
emption The cause ot action wa« a mortgage made by the defendants 
N° s - 1 2 ") twoiw of the other defendants. The date of the mortgage 

18 . 0 0 September 1897. The share mortgaged was two annas 

odd. The suit was tiled on the 14 L ,h of October 1901. Another suit for 
pre emption upon a sale, dated March 3lat, 1901, between the game 
vendors and vendees was brought and finally decided upon the 9th of 
August 1901. The order in that case was that the plaint-ilia should be 
allowed to enter into possession of the property on payment by them of 
Rb. 499 within two months, otherwise the suit should stand dismissed. 
The money was not paid and the suit of the plaintiffs was dismissed. 
Five days after that dismissal the present suit was brought. In codso- 
quenoe of tho dismissal the vendees in the suit in which such dismissal 
took plaoe became share holders in the mahal. It was therefore con¬ 
tended in the Court of first instance that, the vendees having thus 
beoome share-holders, the plaintiffs had aB against them no pre¬ 
ferential right to pre-empt, and the Court of first instance so found. 
Upon appeal, the lower appellate Court reversed the 6nding, holding that 
the vendees having acquired no right at the date of the execution of the 
mortgage whioh formed the cause of aotion. bad nob equal rightB with 
the plaintiffs at the date of the mortgage. In support of this view the 
Judge relied on the case of Sheo Narain v. Eira (1). That case in our 
opinion has no bearing on the matter in issue. We have had our atten¬ 
tion oalled to two cases. One is the case of Janki Prasad v. Ishar 
Das (2) whioh is a Full Bench ruling, the other is the case of Ram Gopal 
v. Piari Lai (3). In the former oase the head note runs as follows :—“In 
order that a suit for pre-emption may be successfully maintained, it is 
neoessary, [39l] not only that a cause of aotion should arise in favour of 
the pre-emptor at the time of the sale on which the suit is based, but that 
fluoh cause of action should subsist at the time when the suit is brought." 
The other case is the converse of the case just mentioned. Its head note 
runB as follows “ Where a plaintiff who had filed a suit for pre-emp¬ 
tion based on the provisions of a wajib ul-arz lost during the pendency 
of the suit the right to pre-empt by reason of the mahal in which both 
properties were originally comprised having become the subjeot of a per¬ 
fect partition it was held that the suit for pre-emption should be dis¬ 
missed.” It seems to us that the principle of these rulings is perfectly 
sound and has a direob bearing on the present oase. We think it imma¬ 
terial that the defendants should have had no share in the mahal at the 
date when the mortgage was executed. Beyond doubt by the dismissal 
of the previous suit they had acquired a good right in the mahal on the 
date of the institution of the preBeDt suit. It appears to us that the 
lower appellate Court was wrong and the Court of 6rst instance was 
right We deoree thiB appeal, and, setting aside the order of the Court 
below, restore the decree of the Court of first instance with costs in all 

the Courts. . . . , 

- Appeal decreed. 


(1) (1885) I. L. R. 7 All. 535. 

(2) (1899) I. L. R. 21 All. 374. 


(3) (1899) I. L. R. 21 All. 441 
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26 A. 391 (=24 A. W. N. 69.) 

APPELLATE CIVIL. 

Before Mr, Justice Blair and Mr. Justice Banerji. 

Waziran AND ANOTHER (Defendants) v. Babu Lal (Plaintiff).* 

[23rd February, 1904.] 

Act No. XV of 1877 [Indian Limitation Act) schedule II, article \ 120—Limitation— 
Injunction-Suit for injunction to restrain interference with platnttfj 8 r%ghit 
under a covenant in a lease given by him. 

Tha plaintiff lessor sued for an injunction restraining the defendants lessees 
from interfering with the plaintiff's right, reserved by the lease, to enter upon 
the land demised and out and take away certain trees. 

Held that such a suit was governed as to limitation by artiole 120 of the 
seoond schedule to the Indian Limitation Aot, 1877. Kanakasabai v. Muttu (1) 

followed. 

[Ref. 12 I. C. 108=8 A. L. J. 914.] 

The faofcs of this case are as follows :— 

The predecessor in title of the plaintiff leased a certain plot 
of land’to the predecessor in title of the defendant, the lease [392] 
being a perpetual one. On the plot a few trees grew, in respect 
of which the lease provided that the lessor would remain owner thereof 
and might, when he chose, enter upon-the land and out them down, pro¬ 
vided that if the lessee so desired, he might pay the value of the trees to 
the lessor, which value would be appraised by two persons, and then 
keep the trees. Nine and a half years ago the plaintiff desired te out 
down the trees or be paid their value by the lessee ; bub the lessee 
resisted the lessor’s attempt to cub down the trees and refused to pay 
their value. On a subsequent occasion also, stated by the plaintiff to 
be the 15th of March, 1902, the lessees denied the plaintiff’s right to 
out down the trees in question. The plaintiff aooordingly, on the 10th 
of April 1903, filed a suit against the lessees in which he asked for an 
injunction against the lessees defendants restraining them from obstruc¬ 
ting him in outting down the trees. The Court of first instance (Murisif 
of Koil) dismissed the suit as barred by limitation either under artiole 
113 or under artiole 120 of the second schedule to the Limitation Aot. 
On appeal by the plaintiff the Additional Subordinate Judge of Aligarh 
held that either artiole 142 or article 144 applied and that the suit was 
nob time-barred. He therefore allowed the appeal and remanded the 
oase to the Court of first instanoe under seotion 562 of the Code of Civil 
Procedure. Against this order of remand the defendants appealed to 

the High Court. 

Babu Parbati Charan Chatterji, for the appellants. 

Mr. U. L. Agarwala , for the respondent. 

Blair and Banerji, JJ.—In this case the plaintiff oame into 
Court alleging that the defendants who were lessees, had refused to 
allow him to exercise a right reserved in the lease under whioh the 
defendants were in possession of the plaintiff’s land. The right reserved 
bo the plaintiff was a right to enter upon the land at his discretion 
to cub and take away trees, and it was a right of which the defen¬ 
dants could have deprived him by paying instead compens ation J ** 

• First Appeal No. 18 of 1903, from an order of Maulvi Maula Bakhah, Additional 
Subordinate Judge of Aligarh, dated the 14th January 1903. 

(1) (1890) L L. R. 13 Mad. 445 
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that the defendants had refused t-n .|i nn , k M ' ( Ifc waa found - however, 

denied that he had anv such rioh° ™ eserolaa his right and 

the 10th of April 1903 * It t -L Shj , 18 ? 3 ' The sult waa brought on 26 A. 391= 

the plaintiff w » 0 l • 7 . , 8 thsrefore eleven years since the right of 24 4 - W. N 

appUed .iS e rHs oftir ‘ he f e ^“ t, ‘ TheCoilrt of first instano 69 
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sr b, , 6 '“ '»r “ ::s zLzsi is 

therahnlnl ^ . t ° 1 00Q9,der eaoh of the articles with reference to 

or to b a Tn d by ‘ h8 p,aiDtiff ' lD hia P'aint we dnd the relief asked 
tor to be an injunction against the defendants restraining them from 

n the 0 ! 08 T u VfS F ° r r h iD7a8i0Q o f there is no 

h0 , Id t0 apply i0 ar u tiola 12 °. w hioh gives the plaintiff a period 
of six years from the time the right to sue aoorues. For this proposition 

MuhI V U \ h® w PP .°u b ° thaMadraa Cout t in the case of Eanakasabai v. 
r “u , W ® th8refore de °ree the appeal, set aside the order of the 
Uourt below, and restore the decree of the Court of first instanoe dismis- 
sing Che plaintiff 0 case, with oosbB in all Courts. 

Appeal decreed. 


26 A. 393 (=31 I. A. 132=8 C. W. N. 659=1 A. L. J. 384=7 0. C. 248=11 

Bora. L. R. 516.) 

PRIVY COUNCIL. 


Balraj Kunwar and another ( Defendants ) v. Jagatpal 

Singh (Plaintiff)* 

[22nd, 26th, April and 14th May, 1904.] 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Act No. 1 of 1869 ( Oudh Estates Act ), sections 13, 14, 15 and 22— Transfer to person 
not in line of succession—Effect of transfer in changing rules of Succession- 
Brother—Half-brother—Marginal notes to sections of Act—Person acquiring 
taluqa by bequest taking effect before passing of Act No. I of 1869—“ Legatee ” 
definition of. 

The expression 44 would have succeeded M in section 14 of the Oudh Estates 
Aot (I of 1859) must be confined to persons in the speoial line of succession 
that would have been applicable to the particular case if the transferor or 
testator had died intestate and the death bad occurred at the [394] date of the 
transfer, or (in the case of a gift by will) at the time when the succession 
opened. In other words, the expression “a person who would have succeeded 
aooording to the provisions of this Aot is equivalent to “the person or one of 
the persons to whom the estate would have descended according to the provisions 
of the speoial clause of seotion 22 applicable to the particular case.” 

The younger son of a taluqdar whose name was entered in list* I and II of the 
lists mentioned in seotion 8 of Aot. No. I of 1869, acquired the taluqa from his 
lather by transfer or bequest, and died intestate. In a suit by his eldest brother’s 
son, who olaimed the estate against the widows as the eldest male lineal des¬ 
cendant of the original taluqdar, Held that the young er son not being, on the 

Present— Lord Macnaghtbn, Lobd Lindley and SiB Akthub Wilson. 

(l) (1890) L L. R. 13 Mad. 446. 
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above construction of section 14, in the prescribed line <^ed* 

a^s=faaHSf^».W£ 

The word “ brother ” in clause 6 of seotion 22 of Aot No. I of 1869 inoludes » 

^Marginal notes to the sections of an Indian Aot cannot be referred to for the 
purpose of construing the’ Aot . took e g 0ot bafMa tbl 

W - her of\ P o e t r, No n HmS Lis not legatee" within the dednition of that 

=It-fes=:r;2 

A j«A«-o«> 

of the Judicial Commissioner of Oudh, which modified a decree tDeoem- 
her 24tb 1898) of the Subordinate Judge of Partabgarh, by whio 
respondent's suit bad been dismissed. 

The matter in dispute in this appeal was the right to suooeed to a 
furanfiAth ehare of the taluqa Baepur Biohore, which portion was 
specified in list A attached to the plaint, and there called taluqa hum 
q ” Of taluqa Baepur Biohore Pirthipal Singh was the owner it hav- 
ind been settled with him after the confiscation of Oudh m 1858 and a 

^ a (nr fbA faluaa granted to him by the Government. His name was 
entered in lists I and II prepared under seotion 8 of the Oudh Estates 
Ant I of 1869. He died in June 1866. . 

' The respondent plaintiff was the son of Jagmohan Singh (wh 
A'aA in 1886) the elder of the two sons of Pirthipal Singh by h 
S wHe the other son by that wife was Dirgbijai [395] Singh By 

his seoon’d wife, Pirthipal had two sons Randhir Singh (who was adopted 
tato another family and had no concern with this litigation) and ® iah °j 
shar Bakhsh Singh. The appellants (defendants) were the widows o 

B ' Bh Piithipaf Si n gh hff t'a will dated the 22nd of January 1866 by wbioh 

he devised eleven-twentieths of taluqa Raepur Biohore to the wife o 
Jagmohan Singh, his eldest son, for the benefit of her husband, who was 
mentally infirm: the remaining nine-twentieths (taluqa him 9) (*• 
portion now in dispute) he devised to his son Bisheshar Bakhsh Sing , 
who on the death of his father took it (as the plaintiff asserted) * 
legatee under the will. Bisheshar BakbBh Singh died without Jew 8 
male issue and intestate on the 31et of August 1890. On h ‘ a deat . . 

nlaintiff and the defendants both olaimed to suooeed. On the 12tn 
December 1890 the Revenue Courts decided in favour of the defen a 
and plaoed them in possession of the property ; and on the 3 
October 1893 the plaintiff, who was then a minor, instituted, th 6 
hiB mother as his next friend, the suit out of whioh this »PP®“ *' 1 
claiming to be as the son of the half-brother of Bisheshar Bakhsh & < 
the next heir under the provisions of Act No. I of 1869, seobion 22, 

clause 6, and asking for possession of the property. 

The defendants admitted the execution of the dooumenb allege 

ba Pirthipal’e will, but denied that it took effeot as a will. They a 
ted that soon'after the exeoution of the dooumenb Pirthipal made »»» 
settlement under whioh in April 1866 Bisheshar Bakhsh Singh obt 
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in certain* vU*aRes'°wh?oh ^rtbipinr ' h B " bj0oti only to a lifo intoro9fc 
also submitted that Act No I oMRfiq u' D / h re8ervei3 bi™self. They 
Sion wbich was Rove^y^ ~ 

The issues now material were_- 

12 ' {a) Bi i c d h! B ro h ) e9har o Bakt ; Rh 8UC0eed t0 “» «**• of Raepur 

,e8&toe under the 

^ 896 ^ iafh Dld h l fiB i th , e 6a, ' d 68Ute dur ' n K tbe life time of his 
atb er under the family settlement alleged hy the defendants 
to have been made in or about April 1666 ? 

la) Does Act No. I of 1869 affect the property in suit, or 

Mid AotVor 4 ' 1113 18 the KU0Ce86i0D to il governed by the 

(h) Js the succession to the property in suit subject to the 
ordinary Hindu Law ? 

In case Act No. I of 1869 applies to the property in suit or 
any p»rtof it, does the plaintiff fall among the heirs enume¬ 
rated in section 22 of the said Act ? 

The Subordinate Judge was of opinion that Bipheshar Bakhsh Singh 
succeeded as a legatee under the will of the 22nd of January 1866 after 
the death of his father Pirthipal, and nob in his life-time under a family 
settlement as alleged by tbe defendants ; that he was not a legatee under 
seotion 14 of Act No. I of 1869, but that he was a legatee falling under 
section 16 of that Aot, that consequently neither the property in suit 
which he got under a bequest from his deceased father, nor any part 
thereof, is anyhow affected by the provisions of Act No. I of 1869, nor 
is the succession thereto governed by the said Act, and that the said 
property, on the whole as well as in part, and the successor to it ie un¬ 
doubtedly subject to the ordinary Hindu Law.” The Subordinate Judge 
was also of opinion that the word “ brother ” in seotion 22, olauee 6, Aot 
No. I of 1869, included “ half-brother.” 

On these findings the Subordinate Judge dismissed the suit, and 
from his deoree the plaintiff appealed to the Court of tbe Judicial Com¬ 
missioner of Oudh. 

The material portion of the judgment of that Court was as follows 


“ The only questions we are called on to decide are:(l) Was Bisheshar 
Bakhsh Singh the legatee of Pirthipal Singh? ( 2 ) If so, was he his legatee 
within the meaning of section 22, Act I of 1869 ? (3) If he was the legatee 
of Pirthipal Singh, but not his legatee within the meaning of seotion 22, is 
the succession to “ hisua 9 ” governed by the provisions of seotion H or those 
of seotion 15 of the Aot ? and (4) was Jagmohan Singh, as half-brother [397] of Bish¬ 
eshar Bakhsh Singh, his* brother ’ within the meaning of clause (G), seotion 22 of the 

Aot? 

“ As to the first question, the answer to which depends on the decision of issues 
12a and 126 these issues have been fully and carefully tried by the Subordinate Judge. 
I agree in his conclusions and in the reasons he gives for such conclusions, and am of 
opinion that Bisheshar Bakhsh Singh, acquired * hissa 9 ’ under the will of his father, 
dated 22nd January 1866, and that he was therefore the legatee of Pirthipal Singh, a 
talubdar within the meaning of the term * talukdar’ as used in Aot I of 1869. 


“ The expression * legatee ' is defined in section 2 of Act I of 1869 ; seotion 2 enacts 
that * heir * means ‘ a person who inherits property otherwise than as a widow under 
the speoial provisions of this Aot; ’ and ’ legatee ’ means * a person to whom property 
is bequeathed under the same provisions.’ The expression ‘same provisions’ appears 
to mean ' the special provisions of this Act.’ I think that a person to whom property 
ia bequeathed by a talukdar cannot be deemed to be a legatee within the meaning of 
seotion 22 of the Aot unless the bequest was made after the passing of the Aot and in 
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legates within the meaning of seotion 22. 

“ Seotion 14 ol Act I of 1863 provide, that ‘if any talukdar ■ • ■ b ; ir „ w t6e 

«Act' to £ 

L.Tor tnM 

. S^TiE r re y 4 .the 

be q re 3 t?lnd m S hal^hold"rtTsame'subject to the ^e^itions wd^to ^ 8 “JJ 

»{“ °lrX i0B aS tbe sSr h — 1 

i any talukdar . ■ • ^ * legatee sh all hereafter transfer or bequeath to any 

wmsmm 

wmmmm 

will regulate the succession to the property ; in the second they w,U not. 

It is contended for the appellant that the words in section 14, a. person, who 

IT ,r 1 9 S"ptZ MS'ir. l*ave a 'right of succe, 
had died intestate mean a per. ; nt0 =tacv. It is contended for the respondents 

E=SSs:“^“- :: 

- ”"f = a -535 VjrfiSt 

"tf th h : s v&zrrX'z ^p^Jxtsrsi 

The testator ought to be in a posit,on to know whelher or “°^\ 9 f he 

hold tho estate subject to the same rules of suooession as hirnsel, ^ m(Joes . 
may wish that his legatee should hold the estate subject to those 1 * log&taa who 
• n Hfi cannot give efieob to such wish unless the word reio , r er jq 
may possibly succeed to his estate if he were to diei intestate, or f ntes tat* 

“legatee, who, if he, the testator, were to die at the time respondeat, 

would succeed to ehe estate. The construction contended for by th P Iha t 
involves the addition of the words ‘ at the time at which the bequest was ^ th8 

on which the appellant relies does not necessitate the lcsertl ° a the respondent* is 
seotion. r lhat construction is reasonable, while the contention for he^^P ^ mflB . 
not. Take the case of a talukdar whose name is entered say, in t se ° Hb ut male 
tioned in seotion 8. who has two sons, the elder of whom s an idiot. * 1 ^ * tbe 
issue. The talukdar desires to make the younger son the lega n auccfl* 

same time desiring that the legatee should hold it subjeot to the same ruie^ 
sion as himself. He cannot give eSect to the latter d0slce oa th ®. at w bich he m# 1 * 

for by the respondents, lor it he were to die intestate at the time at wui p 

the bequest the younger son would not succeed to his estate. On the otner 
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suo- 
of see¬ 


the oonsfcruotion contended for bv the ftmiollanf - . 

nossihlv ^nrpftod <i mnn i; n „ * . 0 4 ?,?? e , nt ' t '“° youDger son is a person who may 

in,U nnf 0 , “1* t 1 0 1 seot ! on . 23 >“ of hi, father dying inte^ta. The 

for bv the annolUnt- 'lK^r^oo?^ ! °* eem to mo to favour the oonstruotion oonteuded 

think in the marginal note to seotion HI 

The mArffinai ' ea * mo ™ toc i m seotion 22* t.c .persons in the line of succession. 

The marginal note to seotion lo refers to persons ‘out of the line of succession,’ i.c., 

fA° b *» enUm v ra - ted aS holr * m seoiion 2 ‘ 2 * For these reasons I hold that tho 
oe*sion to hissa 0 , is governed by the provisions 0 f seotion 11 and not those of 

tion 15. 

Under olause (6), seotion 22, read with section 14, in default of the heirs 
enumerated in the provious clauses, the appellant, as the male lineal descendant of 
Jagmohun Singh, would, had Jagmohau Singh and Bisheshar Bakhsh Singh been 
brothers of tho full blood, be the heir to the estate of Bisheshar Bakhsh Singh. But 
Jagmohan Singh and Bisheshar Bakhsh Singh were brothers of the half-blood, that 
is to say, Pirthipal Singh was their father, but they had different mothers. In 
general, the term ‘brother’ would include a brother of the half-blood. There appears 
to be nothing in section 22 or elsewhere in the Aob which indicates that the term 
‘ brother * as used in seotion 22, only means a brother of the full blood. I therefore 
think that Jagmohan Singh, a9 brother of the half-blood of Bisheshar Bakhsh 
Singh, was his ‘brother’ within the meaning of clause 6 of section 22.” 

The decree of the Judioial CommiBsioner’s Court was in favour of 
the plaintiff for possession of the property specified in list A abtaohed 
to the plaint. 

On this appeal. 

Mr. Haldane, K. C., Mr. TV, G. Bonnerjee, and Mr. G. E. A, Ross for 
the appellants contended that Bisheshar Bakhsh Singh was not a legatee 
of Pirthipal Singh within the meaning of the word in seotion 14 of Act 
No. I of 1869. The words “ a person who would have succeeded 
according to the provisions of this Act, if the testator had died intestate,” 
meant a person who would have succeeded if, at the time the bequest 
was made, the testator had died inteBtate. Bisheshar Bakhsh Singh did 
not come within those words so construed for he would nob have 
succeeded Pirthipal Singh on an intestacy. The words “a person who 
would have succeeded ” should be construed in the eamo way in sec¬ 
tions 13, 14 and 15. On the construction contended for by the respondent 
section 13 would be superfluous. The Court of the Judioial Commissioner 
had interpreted those sections wrongly in holding that the words referred 
to above meant any person who would under section 22 have a possible 
right of succession in case of an intestacy : the words did not apply to a 
class of persons. Reference waB made to Muhammad Abdussamad v. 
Kurban Hossein (l), Bhaya [400] Tribhandan Dai Ram v. Bhaya 
Shambhu Dat Ram (2) and Itraj Knar v. Bacha Mahadeo Kuar (3). 

It was submitted that section 15 of Act No. I of 1869 governed 
the oase and that the succession to the estate was therefore regulated 
by the ordinary rules of Hindu Law and not by the special ruleB enao- 
feed in seotion 22. In that view the proper persons to succeed were the 

ftPPe The t dooument referred to as a will was not a will, bub a warasat- 
namah, a document declaring what the law was as to the succession 

It was also contended that the word brother in olause 6 of sec¬ 
tion 22 moant a brother of the full blood. 

The Succession Act (X of 1865) section 23 was referred to, the strict 
meaning of the word must be ad hered to, and brother did not include 

,mAQ7 t n qi t A 80' I. L. R. Judioial Commissioner’* Court. Oudh, 
W , L - Deo. 28rd, 1892, 

(2) (1892) Select Oases decided by (8) (1902) 5 Oudh Gases, 345 (351). 
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a half-brother, so that, even if the provisions of section 22, clanse 6, 
were applicable, the respondent, being the son of Jagmohan Singh, who 
was only a half-brother of Bisheshar Bakhsh Singh, had no right of 
succession. 

Mr. L. DeGruyther for the respondent referred to the oiroum- 
stanoes under which Act No. I of 1869 was passed to show the objeot of 
the Act as a guide to its construction and to the remarks of Lord West- 
bury, L. C., in the case of In re Mew and Thorne (1) that in the inter¬ 
pretation of a Statute it is desirable first to consider the state of the law 
existing at the time of its introduction and then the complaints and evils 
that existed or were supposed to exist in that state of the law. Refe¬ 
rence was also made to the history and status of the taluqdars, and to the 
care taken as to the olasB of persons who were to hold that position 
under the Aot. Taluqdars were absolute proprietors, other land owners 
only subordinate holders ; and instructions were issued and carried out 
that middlemen and such persons were not to be taluqdars. Sykes’ 
Taluqdari Law. pages 13, 29. 55, 378, 379, and 389 ; The Oudh Blue 
Book, Volume I, pages 5 and 6 and 259, paragraph 15, Volume II, Part 
D, page 17 ; letter of 10th October 1859 (forming Schedule I to Aot 
I of 1869) paragraphs 2 and 5 ; and the Government letter of [401] 
January 18th, 1860, given at page 391 of Sykes’ Taluqdari Law, 
were referred to. Power was given to the taluqdars to dispose of their 
estates, but they had no greater power than they would have had if 
there had been no confiscation. On the death of a taluqdar intestate 
his estates descended to the nearest male heir in the line of primogeni¬ 
ture. Reference was made to Ban Bijai Bahadur Singh v. Jagatyal 
Singh (2), Jagatyal Singh v. Jageshar Bakhsh Singh (3), Achal Bam v. 
Udai Pertab Addiya Bat Singh (4) and Bhai Narindar Bahadur Singh 
v. Achal Bam (5), and to sections 13, 14 and 15 of Aot I of 1869 '♦ flec¬ 
tion 13 restricted section 11 and prevented improper alienations; the 
second olause was immaterial and need not be considered. By seotion 14 
the persons only were referred to whom the Government intended to 
be taluqdars. Bisheshar Bakhsh Singh was a person who came within 
the words ‘‘person who would have suooeeded ” Pirthipal Singh if the 
latter had died intestate and not having made a transfer of his estates. 
Those words, it was submitted, had not the limited meaning put upon 
them by the appellants, but they included any person who might under 
seotion 22 have a right of succession to the estates in oase of an ihtestaoy 
of the taluqdar. Suoh person need not be the preferential heir; that he 
is a possible heir was sufficient. The “legatee” might be a person differ¬ 
ent from an “heir,” otherwise the word “legatee” would be superfluous. 
Circumstances might arise in which a taluqdar would wish to bequeath 
bis estates to some one who would not at the time of. the bequest be 
his heir if he died intestate, but who was yet in the line of succession 
under section 22, and in such a case he would probably wish that hiB 
legatee should hold the estates under the same rules of succession afl 
himself. This wish the teBtator could carry out on the construction 
contended for by the respondent, but it would be impracticable under the 

(1) (1862) 31 L. J. Bank, 87 (69). (4) (1888) L. R. 11 I. A. 51; 1.1». & 

(2) (1890) L. R. 17 I. A. 173 ; I. L. R. 10 Cal. 501. 

18 Cal. 111. • (5) (1898; L. R. 201. A. 77; L L. R. 20 

(3) (1902) L. R. 80 I. A. 27 ; I. L. R. Cal. 649. 

36 All. 143. 
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iotorprotfttloQ tho uppolluntiR dosirArl f,n mif A *> u\ i 1 , 

fco fwtnn 1 n , , ?, t0 P“t ou the worda above referred 

14 S‘ JL7, t0 , b ° in oonnootion with aeotiona 13 and 

Ti02l TUkhch ^ ° D ^ 10 oon9tiru ° t ' on oontendod for Bisheshar 

f;52 ri h Smsh ?! * ’; 0r8 ? n who would have succeeded accord- 
th0 R Dr ! ?,9 i ; on9 " f ? Aob" if Pirthipal Sin S h had died intestate. 
If so, on Riahpahv e death the respondent was entitled to euoceed under 
the special rules of auooeasion enacted in 890 tion 22, clause 6. of Aot No. 
I of 1869. Reference was made to Indar Kunwar v. Jamal Kunwar (1), 
Pertab Narain Singh v. Suhhao Kootr (2) and Muhammad Imam Ah 
Khan v. Saraar Husain Khan (3). His olaim. moreover, was not dis- 
placed by the faofc that; hia father Jagmohao Singh waa only a half- 
brother of Bisheshar, for the word “ brother ” in clause 6 of section 22 
inoluded, it was submitted, a half-brother. 


It was also contended that although Bisheshar was the legatee of 
Pirthipal, he was nob his legatee under Aot No. I of 1869 beoauee at the 
timo the bequest took effect that Act had not been passed. That word 
and the word heir " referred only to persons who succeeded as legatees 
or as heirB after the Act came into operation. Muhammad Abdus- 
tammad v. Kurban Husain (4). As to whether the document made by 
Pirthipal was a will or not, Haidar Alt v. Tasaduk Rasul Khan (5) 
and Hurpurshad v. Sheo Dual (6) were referred to, and it was contended 
it was a will. 

Mr. Banerjee replied. 

1904, May 14th.— 1 2 The judgment of their Lordships was delivered by 

Lord Macnaghten 


This appeal raises a question under the Oudh Estates Aot, 1869, as 
to the succession to property whioh formerly belonged bo Rai Pirthipal 
Singh, who died in June 1866, and whose Dame was entered after his 
death in List I and List II of the lists mentioned in eeobion 8 of the Act. 
List I is a list of all persons who were to be considered Taluqdars within 
the meaning of the Aot. List II is a “ list of the Taluqdars whose 
estates, according to the custom of the family on and before the 
thirteenth day of February 1856, ordinarily devolved upoD a single heir.” 

[403] The property in question was made over by Pirthipal 8ingh 
by will (aB both the Courts below have held) or by transfer under a family 
arrangement (as the appellants contend) to his younger son Bisheshar 
Bakhsh. Bisheshar died id August 1890 intestate, leaving two widows 

but no male issue. 

The rival claimants' to the property are (l) the son of Bisheshar’s 
elder brother, the eldest male lineal descendant of Pirthipal Singh, who 
waB plaintiff in the suit aDd io respondent to this appeal, and (2) the two 
widows of Bisheshar, who are appellants. They were defendants in the 
suit, and succeeded in the Court of the Subordinate Judge. 

The sections of the Aot which have the moBt direct bearing on the 
question in dispute are the following . 


“ 13. No taluqdar or 


grantee, and no heir or legatee of a taluqdar or grantee, shall 


(1) (1888) L. R- 15 I. A 127 (147, 

148) ; X. L. R. 15 Cal. 725. 

(2) (1877) L. R. 4 I. A- 228 (233) , I. 

L. R. 3 Cal. 626. T r t? 

—(8) (1898) L R. 25 I. A. 161 ; 1- C. n. 

ae Oal. 81. 


(4) (1903) L. R. 31 I.A 30 ; I. L. R. 
26 All. 119. 

(5) (1890) L. R. 17 I. A. 82. I L. R. 
18 Cal. 1. 

(6) (1876) L. R. 3 I. A. 259. 
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have power to give or bequeath his Q3tate, or any portion thereof, or any interest there¬ 
in, to any person not being either— 

“ (1) A person who. under the provisions of this Act, or under the ordinary 
law to whioh persons of the donor's or testator’s tribe and religion are 
subject, would have succeeded to such estate or to a portion thereof, or 
to an interest therein, if such taluqdar or grantee, heir or legatee, had 
died intestate; or 


26 A. 393= 
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“ (2) A younger son of the taluqdar or grantee, heir or legatee, in case the 
name of such taluqdar or grantee appears in the third or fifth of the 
lists mentioned in section 8, 

except by an instrument of gift or a will executed and attested, not less than three 
months before the death of the donor or testator, in manner herein provided in the case 
of a gift or will, as the case may be, and registered within one month from the date 
of its execution. 

41 V.—Transfers and Bequests. 


“ 14. If any taluqdar or grantee shall heretofore have transferred or bequeathed, 
or if any talukdar or grantee, or his heir or legatee, shall hereafter transfer or bequeath, 
the whole or any portion of his estate to another taluqdar or grantee or to such younger 
son as is referred to in section 13, clause 2, or to a person who would have succeeded, 
according to the provisions of this Act to the estate or to a portion thereof if the trans- 
feror or testator had died without having made the transfer and intestate, the transferee 
or legatee and his heirs and legatees shall have the same rights and powers in regard 
to the property to whioh he or they may have become entitled under or by virtue of 
suoh transfer or bequest, and shall hold the same subject to the same conditions and 
to the same rules of succession as the transferor or testator. 

[404] “ 15. If any taluqdar or grantee shall heretofore have transferred or 
bequeathed, or if any taluqdar or grantee or his heir or legatee shall hereafter transfer 
or bequeath to any person not being a taluqdar or grantee the whole or any portion of 
his estate, and such person would not have suooeeded, according to the provisions of 
this Act, to the eetate or to a portion thereof if the transferor or testator had died 
without having made the transfer and intestate, the transfer of and succession to the 
property so transferred or bequeathed shall be regulated by the rules which would have 
governed the transfer of and succession to such property if the transferee or legatee 
had bought the same from a person not being a taluqdar or grantee." 

Besides these sections it is necessary to refer to seotion 22, 
which provides for intestate succession in the oase of the death of any 
taluqdar or grantee whose name is inserted in List II, List III, or List V, 
or the heir or legatee of suoh taluqdar or grantee. A number of oases 
are dealt with separately and in order, beginning with the oase where the 
deceased leaves an eldest son. In that oase, olause (l), the estate is to 
descend “ to the eldest son .... and his male lineal descendants 
subjeot to the same conditions and in the same manner as the estate was 
held by thedeoeased.” Then after dealing in separate clauses with other 
cases, including the case of an adopted son, the section provides, in. 
danse (6), that in default of Bueh adopted son the estate is to descend 
“ to the eldest and every other brother of such taluqdar or grantee, heir 
or legatee, successively according to their respective seniorities, and their 


respective male lineal descendants subjeot as aforesaid.” 

Now the contention on the part of the respondent is that on 
Bisheshar’s death, intestate, he oame into the property under olause 0 
of seotion 22. The appellants on the other hand maintain, that Bisheshar 
was not legatee of Pirthipal Singh within the meaning of that word in 
the Aot of 1869, and that, whether he was or was not a legatee in t»h 8 
ordinary sense of the word, the oase is governed by seotion 15, and that 
accordingly, on the death of BisheBhar intestate, the property devolved 
as it would have devolved if Bisheshar had bought it from a person not 
being a taluqdar or grantee. . 

The learned oounsel for the respondent argued quite oorreofcly tha 
seotion 15 must be read in connection with sections 13 and/14. 
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“leaded within'th Bi8ho9bftr w ' 0 a Pe«on, [4031 who would have 

wlhout haJn m T'T* °‘ Se ° ti0B 14 > if Pirthipal had died 

Without; hauu n made ft transfer of the property, and intestate. 

have annnftn! Q a ®®^°Q is what ig the moaning of the words “would 

falL wThi r ln T tl0U9 13 aud U - Of course if Bisheshar’s case 
falls within section 14, section 15 can have no application to it. 

T TjOr< ? 0hlp0 th L iok thab the learned Judges in the Court of the 

Judicial Commissioner have gone too far in holding as they did “ that 

any person mentioned in section 22 as a possible heir may be said to be 
a person who would have succeeded according to the provisions of the 
Act to the estate if the testator had died intestate’ within the meaning 
of section 14. They think that the expression "would have succeed¬ 
ed must be confined to persons in the speoial line of suooession that 

would have been applicable to the particular case if the transferor or 
testator had died intestate and the death had occurred at the date of the 
transfer or, in the case of a gift by will, at the time when the succession 
opened. In short, they think that the expression * a person who would 
have succeeded aooording to the provisions of the Aob ” is equivalent to 
the person or one of the persons to whom the estate would have 
descended aooording bo the provisions of the special clause of seobion 22 
applicable to the particular case. ’ Their Lordships do nob agree with 
the view of the learned counsel for the respondent thab clause 2 of 
flection 13 was introduced by mistake and may be disregarded altoge¬ 
ther. On the contrary they think that the clause throws a good deal 
of light on the words in dispute. A younger son of a taluqdar named in 
List HI or List V is no doubt among the possible heirs of hia father, but 
he iB not within the prescribed line of succession if the father leaves an 
eldest son or a male lineal descendant of an eldest son. 

The construction wbioh oommends itself to their Lordships gives a 
meaning to every part of the sections under consideration. If a trans¬ 
fer or bequest is made to a person in the prescribed line of succession, 
there is reason for plaoing the transferee or legatee in the same posi¬ 
tion with regard to succession to the estate as the transferor or testator, 
but if the prescribed [406] line of suooeasion is broken by a transfer or 
bequest of the entailed estate to a person outside the prescribed line, 
it seems not unreasonable that the fetter of the entail, such as it is, 

should no longer apply to the estate. 

There are Borne minor points wbioh were discussed in the judgment 
of the Judicial Commissioners, or argued before their Lordships, whioh 

ought perhaps to be noticed. 

Their Lordships have no doubt that Pirthipal s eldest son, though 
born of a different mother, was a brother of BisheBhar within the mean¬ 
ing of the word “ brother " in olause 6 of seotion 22. 

It iB well settled thab marginal notes to the sections of an Aob of 
Parliament cannot be referred to for the purpose of construing the Aofc. 
The contrary opinion originated in a mistake, and it has been exploded 
long ago There seems to be no reason for giving the marginal notes in 
an Indian statute any greater authority than the marginal notes in an 

English °^^^?™' 0 Qp{ n j on ib is immaterial to inquire whether Bish- 

eshar took under a wdl or by transfer Both the lower Courts have 
held that the title is derived under a will. The question seems to be one 
of some difficulty. It >0 not necessary to decide it. lb is enough for 
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their Lordships to cay that they are not satisfied that the Courts below 
are wrong. 

Their Lordships agree with the Judicial Commissioners in thinking 
that Bisheshar was not a “ legatee ” within the definition of that term 
in the Act of 1869. The bequest in his favour, if it took effect, came 
into operation before the Act was passed. He oannob, therefore, be con¬ 
sidered a person to whom property was bequeathed under the special 
provisions of this Aot. 

Their Lordships will humbly advise His Majesty that the deoree ap¬ 
pealed from should be reversed, with costs, and the decree of the Sub¬ 
ordinate Judge restored. 

The respondent will pay the costs of the appeal. 

Appeal allowed. 

Solicitors for the appellantsMessrs. T. L. Wilson d Go. 

Solicitors for the respondentMessrs. Young , Jackson , Beard d 
King. 


26 A. 407 (=1904 A. W. N. 74=1 A. L. J. 148.) 

[407] FULL BENCH. 

Before Sir John Stanley , Knight, Chief Justice, Mr. Justice Burkitt and 

Mr. Justice Banerji. 

Ibn Hasan and another ( Defendants) v. Brijbhukan 

Saran and others ( Plaintiffs ).* 

[4th March, 1904.] 

Act No. IV of 1882 (Transfer of Property Act), ss. 82 and lOO-Mortgage-Co-mcrt. 
gagors-Sale of property of one or more out of several co-mortgagors-Proceeds of 
such sale not sufficient to satisfy the decree—Contribution. 

Held, by STANLEY, CJ., and BURKITT, J. (BANERJI, J. f dissentients ) that 
one of two or more mortgagors (Including the transferees of tho equity of re¬ 
demption from any of them; whose portion of the mortgaged property has been 
sold in execution of a decree for sale on the mortgage and has fetched atauc- 
tion a larger sum than was rateably attributable to it, but has not discharged 
the whole of the mortgage debt, has no right against his co-mortgagora to 
compel them to contribute and indemnify him to the extent by which the pro¬ 
ceeds of the sale of his portion of the mortgaged property was in excess of the 
amount rateably due from it. He therefore does not acquire a oharge in respect 
of suoh excess against his co-mortgagor’s portions of the mortgaged property Ibn 
v. Pam Dat (1), Pancham Singh v. AH Ahmad (2), Ex parte Qifjord 3 , 
Davies v Humphreys (4), Kinu Ram Das v. Mozaffer Hosain Shaha 5, 

Rn/,* Q V T an fl 9 [ am ^ B , a J a n S^cherla Somasrkhara* (6), Dakhina Mohan 
Roy v. Sarnda Mohan Roy (7). Sesha Ayyar v. Krishna Ayyangar (8), Pattabhi - 

?Z aV T, N iVJ U m Rama M a Naidu < 9l » Seth Chitor Mal y Shib Lai (10). Platt 
£ “ MOhUn R ° V V * K<llly GhUrtt Ghose ( [ *)>™ dTombsv ‘ 

Per BANERJI, J.-As regards the application of the dootrino of contribution, 
there is no distinction between a case where the payment in respect of whioh 


c f P J! 0al *?* M°i from a decree of Baba Aohal Behari, Addition^ 

Subordinate Judge of Moradabad, dated the 28th September 1900. 
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payment ivw J k ma< ? e **? av0r ^ a l 0 gal prooess and a case in which 

tion Rodders v V/iw/ffi b ]’ sal ° 01 ^e property of the claimant for contribu* 
fiamDr T^iiYn ^ Wl W' a * h 7 Naubat Smqh (2), Ibn llusatnv. 

f J p' b ^ a J y ', DdiJ Naih (4) * Ha? * lia 3 Singh v. Ahmad-ud- 
! n"' inabhidr-achar v. Srinivasa, Ayyingar (G). and Rajah of 

Vtgtanagram v. Rajah betrucherla SomasJcharaz (7) referred to. 

£408] It la not o^ensial to the aoorual of the right of contribution that the 
whole of the debt in r^peot of the payment of which contribution is olaimod, 
snouldhavo beoa satwtioi. A right to contribution arises whoa the payment 
made by the olaunaat for contribution or the amount realized by the sale of 
hi* property exoeed> the amount for which that property was rateably liable 
and the property of the porson from whom contribution is sought has to that 
extent benetitted by being relieved of liability. Denng v The Earl of Winchel. 
sea (8) Davies v. Humpircys (3), Craythorne v. Swtnburnc 110), Bhagirath v. 
Naubat Singh (2', Ibn Husain v. Ram Dai (S), Hart Raj Singh v. Ahmad-udr 
din Khan (5), Rajah of Vizianagram v. Rajah Setrucherla Somasekharaz (7) 
Laljt Mai v. Nand Kishore[\.i) and Cottingham v. The Earl of Shrewsbury (12) 
referred to. 

A person who is entitled to contribution also aoquires in the case of a mort¬ 
gage, a charge upon the property of his co-mortgagors. Bhagirath v. Naubat 
Singh (2), Pancham Stngh v Ali Ahmad (IS', Ibn Husain v. Ram Dai (3), 
Baldeo Sahai v Baij Nath (4), Hart Raj Singh v. Ahmad-ud-dtn Khan (5), 
Shanto Chander Mttkerji v. Nam Sukh U4i, Danappa v. Yamappa (15), and 
Dakhina Mohan Roy v Saroda Mohan Roy (16', referred to. Seth Chitor Mai 
v. Shib Lai (17), Ktnu Ram Das v. Mazoffar Hosam Shaha (18) and Shivrao 
Narain v. Pundltk Bhaire (19) distinguished. 

[Ref 4. C. L. J 79 ; 13. 0. C. 23 ; 9. 0 C. 259 ; 1908. A. W. N. 289 : Fol. 2 P. L. T. 

407 (F B.) : Dist 31 All. 65=12 C. W. N. 5=6 A. L. J. 2=1903 A. W. N. 

289=5 M L. T 46 ; 10C. L. J. 150=1 I.G. 264 ; 21 C. L. J. 104=27 I. C. 780 ; 

)3 All. 708 ; 63 I. C. 209 ; 43 All. 534.] 

This was a suit for Bale upon a mortgage executed on the 26bh of 
May 1878 in favour of the predecessors in title of the plaintiffs by one 
Ram Chandra, and relating to, amODget other properties, a village oalled 
Mansa. This village originally belonged to ODe Kadir Ali Khan and was 
mortgaged by him, along with thirty other villages, to Raja Sheo Raj 
SiDgh under two mortgages, dated respectively the 12th of Deoember 
1S67 and the 28th of April 1873. Raja Sheo Raj Singh brought two suits for 
sale upon these mortgages, and obtained two deorees, dated the 13th and 
14th of November 1873, one in respeot of eaoh mortgage. These deorees 
direoted the sale of the mortgaged property, including the village 
Mansa and two other villages, Basanta and Tanda Mahidaawala. 
Subsequently to the passing of these deorees namely, on the 20 of April 
1874, the villages Basanta and Tanda Mah.daswala were sold by auc¬ 
tion in e%eoution of simple decrees for money passed against [409] 
Kadir Ali Khan and were purchased by the defendant Ibn Hasan. 
The village Mansa was similarly purchased by Ram Chandra in the name 
Of hil ather Janki Das. On the 2?th of June 1874 Raja Sheo Raj Singh 
caused the villages Basauta and Tanda Mah.daswala to be sold m ed¬ 
ucation of one of his decree s, and realized by their sale a eum o f 

J I T 1 !? f Alt lift. < 1897 ) I L- R 19 All. 332. 

(2) (lb 79 I. - DO- (12) (1813) 3 Hare, 627. 

(8) 1889) 1. L R- 12 Al • ^ ° (ifl) (1881) 1. L. R. 4 All. 58. 

(«) (1891) I. L. B. 13 All- 37^1 (u) (IQ01) I. L. R. 23 All 355. 

(5) HQYU I- L- R- > 9 Alb 54 ( 16 ) (1902) I. L. R. 26 Bom. 379. 

(6) (1990) I. L. R 24 Mad. (ig) (1-93) I. L. R 2i Cal. 142. 

(7) (i902) L L. R -26 Mad. 686^ (1892} I. L. R. 14 All 273 

(0) (1787) 2 W. and T. ( i0) (1887) { L R u Cal . 809 . 

P‘635. . wl r 3 (19) (1902) I. L. R. 26 Bom. 437. 

(9) (1840) 6 M. and W. 1M. 


(10) (1807) 14 Vea. 160. 

(11) (1897) I L.R19 All. 332. 

(12) (1813) 3 Hare, 627. 

(18) (1881) 1. L. R. 4 All. 58. 

(14) (1901) I. L. R. 23 All 355. 

(15) (1902) I. L. R. 26 Bom. 379. 

(16) (1-93) 1. L. R 21 Cal. 142. 

(17) (1892) I. L. R. 14 All 273 
08) (1887) l L R 14 Cal. 809. 

(19) (1902) I. L. R. 26 Bom. 437. 
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Eg. 25,SCO, wbioh was not sufficient to satisfy his decree. Other villages 
were subsequently sold, but not the village Mansa. On the 21st of June 
1886 I bn Hasan and Vilayat Ali Khan, to whom Ibn Hasan had assigned 
a part of his claim, brought a suit for contribution against the owners of 
tbe remaining twenty-nine villages comprised in the mortgages in favour 
of Baja Sheo Raj Singh which the decrees obtained by him had directed 
to be sold. Tbe suit was based upon the ground that the villages pur¬ 
chased by Ibn Hasan had contributed more towards the discharge of the 
decrees than their proportionate share of the liability. Ram Chandra, as 
the owner of the village Mansa, was made a defendant to the suit, bub 
neither the present plaintiffs nor their predecessors in title, who had by 
that time acquired an interest in the village ManBa under the mortgage 
of 1878 executed in their favour, were made parties. Tbe final decree in 
that suit declared a charge of Rs. 256-9-4 on the village Mansa in favour 
of Ibn Hasan and Vilayat Ali Khan. In the present suit this decree was 
put forward as a defence by Ibn Hasan and Musammat Zainab Begam, 
the representative of Vilayat Ali Khan, and it was contended that the 
effect of the deoree was that tbe plaintiffs were not entitled to bring the 
village of Mansa to sale without first paying off the charge which, they 
contended, was thereby created. The Court of first instance (Additional 
Subordinate Judge of Moradabad) held that the charge, if any, held by 
these defendants did not take priority over the plaintiffs’ mortgage and 
decreed the plaintiffs’ claim. The defendants Ibn Hasan and Zainab 
Begam appealed to the High Court. 

Pandit Baldeo Ram Dave (for Pandit Sunder Lai) on behalf of the 
appellants contended that his clients held a prior charge for contribution, 
without payment of which the plaintiffs respondents were not entitled to 
bring the property in suit to sale. That this was so had been decided by 
the High Court in appeal [410] in Ibn Hasan’s suit for contribution 
finally disposed of by tbe Court’s judgment of the 19bh of March 1898. 
Their claim rested on section 82 of the Transfer of Property Act, 1882. Tbe 

principle was thus stated in Fisher on mortgages, 4th edition, p 659 :— 

A fund which is equally liable with another to pay a debt shall not 
escape because the creditor has been paid out of that other fund alone. ” 
And this principle was adopted in the cases of HariRaj Singh v. Ahifiad - 
ud din Khan (l)and Shanto Ghandar Mukerjiv. Nain Sukh{ 2). Section 95 
of the Transfer of Property Aot has no application to the present case; for 
that section deals with the case of one out of several mortgagors paying 
off the whole of the mortgage debt and so obtaining a lien over the pro¬ 
perty of his co-mortgagors whioh had been included in the mortgage. 

ere b e question is as to the liability inter se of several properties 
mortgaged ^secure one debt to contribute rateably to the payment of 
that debt. Both in law and equity contribution is bottomed and 
fixed on general principles of justice ... and the reason given in the 
books is that in aquali jure the law requires equality. One shall not 
bear the burden in case of the rest” (per Eyre, C. B., in Swain v. Wall, 
l Off. Kep. 149). Ihe claim bas its foundation in sound principles of 
natural justice, for, as all are equally bound and equally relieved, it is but 
just that in such a case all should contribute in proportion towards 
a benfit obtained by all upon tbe maxim qui sentit commodum sentire 
debet etoniis (Story s Equity Jurisprudence, section 493). It is immate- 
nal whether tbe party seeking contribution made the payment 

(1) (1897) I. L. R. 19 All. 545. (2) ( 190 i) j. L. R. 23 All. 355. 
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and thu8 V a °erted V °auv tR c(! y '' * * ’ wh0tller he mai3 e the payment 

rtki 2“, m-i. «■ 

under prooesa of law m 4 9uffere(J bla property to be seized 

from ite income or by ita 8 »le ^nei?h°e 1 2 * 4 5 6 ° f b0iDg rsallzad 

tiha AThflnt- M nhi A K h * , 6 oa0e bo has been damnified to 

Che extent to which the payment made bv him or the amount realized 

tn rtvZmwbr 0 h 1,8 'T hara °! tha lability aa between him anS 
[4111 that extent 1™ fi f 9 ,° 0k8 °? n tribution and the latter has been to 

Lm<L«rnrn k m k T ^r ' ° S T ,ziana 0 r ™ v. Rajah Setruclierla 
&omasBkhara * (1) Jones Law of Mortgage, sections 1989-1090; Ghose’s 

tlTJhof ‘^/u*' P P \ 443 ' 443 ftDd 446 ‘ 16 ls nob necessary that 
the whole debt should be discharged by the person claiming contribution. 

It is enough if he has had to contribute by forced sale or otherwise more 

than the rateable share of the debt for which he was liable. He has a 

oause of action as soon as he has to pay in excess of hiB share, aod he 

need not wait until he makes payment of the whole. The following oases 

were referred to :—Baldeo Sahai v. Baij Nath (2), Pancham Singh v. Alt 

Ahmad (3), Bhagirath v. Naubat Singh (4), Bhairah Chandra Aladak v. 

Nadyar Chand Pal (5), Ramabhadrachar v. Srinivasa Ayyangar (6), F. 

A. No. 148 of 1894, deoided 3ist Maroh 1898, and F. A. No. 210 of 1895 

decided 12th May 1897. 


Munehi Gokul Prasad, who appeared with Fandit Moli Lai Nehru 
for the respondents, argued that no right of contribution could arise 
unless the persons claiming contribution bad paid oil the deb!}. The 
appellants had not paid off the debt. They did nob redeem the mortgage, 
bub allowed their property to be sold. The payment by the appellants, 
though it was in exoess of what they wore liable to pay, did nob release 
the village Mansa from its liability under the mortgage, and hence no 
right of contribution arose—Ses/nx Ayyar v. Krishna Ayyangar (7). There 
i 0 no principle of justioo, equity or good conscience under which the 
respondents caD be called upon to recoup a person who may have paid 
more than what he was liable for, bub who has nob benefited the respon* 
dents or saved their property by such payment. The appellants 
permitted the sale to take place and did nob satisfy the mortgage debt. 
They are therefore nob entitled to and cannot succeed in a olaim for 
contribution—S. A. No. 382 of 1883, deoided on 30t>h July 1883. The 
appellants have no charge upon the village Mansa. No lien oould 
come into existence unless there had been an antecedent payment 
and a consequent right to contribution arose [412] Sesha Ayyar v. 
Krishna Ayyangar (7), Robbins, Law of Mortgage, \ ol. I, p. 774; 
GhoBe’s Law of Mortgage, p.442; Jones’ Law of Mortgage, Vol. II, 
pp. 49 and 50. There is no general rule of law whioh creates 
a charge in every case of payment by one person of the amount 
jointly due by him and another Seth Chitor Mai v. Shib Lai (r*) ; 
Shivrao Narayan v. Fundlik Bhaire (9) i Kinu Ram Dass v. Mozaffer 
Eosain Shaha (10). In the case of one oo mortgagor or paying off a 
mortgage, the oharge is oreabed by section 95 of the Transfer of Property 
Act. The words in that seotion 'and obtains possession’ do not mean 


(1) (1902) I. L R. 26 Mad. G86. 

(2) (1891) I. L. R. 13 All. 371. 

(3j (1881) I. L. U. 4 All. 58. 

(4) (1879) I. L. R. 2 All. 115- 

(5) (LP69) 3 B. L. R. 357. 

(6) (1900) I. L. R- 24 Mad. 85. 


(7) (1900) 1. L R. 24 Mad. 96. 
H (189*) L L. R. 14 All. 273. 
at pp 297, 298. 

(9) (1902) I L. R 2C Bom. 437. 

(10) (1887) I. L. R. 14 Cal. 809. 
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that unless the co-mortgagor obtained possession he has no charge; bat 
they are equivalent to “ obtains possession when the mortgagee had pos¬ 
session under his mortgage —Ohulam Mould Khan v. Banno Khanum (l). 

Section 82 of the Transfer of Property Aot does not oreate any 
oharge ; it only provides bow contribution is to be worked out. This is 
not a case of a person paying off a mortgage, and by such payment 
stepping into the shoes of the mortgagee. The appellants cannot be 
said to have stepped into the shoes of the mortgagee by part payment of 
the mortgage. Even if it can be said that the appellants have any 
charge upon Mansa, that charge was oreated by the decree of the High 
Court in 1898, thab is to say, subsequently to the mortgage, in favour of 
the respondents. As against the respondents, therefore the appellants 
oan have no priority. 

Stanley, C. J.—A question of considerable difficulty is involved in 
this appeal. One Muhammad Kadir Ali Khan was formerly the owner 
of 31 villages, including mauzas Basanta, Tanda and Mansa. He exeouted 
two deeds of simple mortgage of all these villages, dated respectively the 
12bh of Deoember 1867 and 28&h of April 1873, in favour of Baja 
Sheo Raj Singh. In execution of a money deoree obtained against 
Muhammad Kadir Ali Khan, the equity of redemption in the two 
villages of Basanta and Tanda were sold and purchased by Ibn 
Hasan on the 28bh of April 1874, and the Bale [413] was duly 
confirmed and carried out. Raja Sheo Raj Singh instituted two 
suits on foot of his mortgages and obtained decrees for sale, dated 
respectively the 13th and 14th of November 1873; and on the 20th 
of June 1874 the villages of Basanta and Tanda were sold, and the 
sales were confirmed on the 5bh of August 1874. Basanta realized 
a sum of Rs. 9,500 and Tanda Rs. 16,000, making a total of Rs. 25,500. 
This amount was applied in part payment of the amount due under the 
mortgage decrees, which was then Rs. 62,656, together with costs and 
interest. A large balanoe still remained due to Raja Sheo Raj Singh in 
respect of his mortgage deorees. How bhiB balance was satisfied, if it 
has been satisfied, we have no information. We are entirely in the dark 
as regards the ultimate proceedings taken upon these deorees. 

On the 26th of May 1878 Ram Chandar, the father of the defendant 
Dhanpat Rai, who was then the owner of the equity of redemption in the 
property of Kadir Ali Khan which then remained unsold, including 
mauza Mansa, executed a mortgage of that property in favour of Shiam 
Saran and Kesho Saran, the predecessors in title of the plaintiffs. 

Ibn Hasan, whose villages of Basanta and Tanda had been sold, as 
I have stated, and the proceeds applied in part satisfaction of the deorees 
of Raja Sheo Raj Singh, on the 21st of June 1886 that is almost 12 
years after the sale of these villages, brought a suit against the owners 
of the other 29 villages included in the mortgages in favour of Raja Sheo 
Raj Singh, which had, by the decrees of the 13th and 14bh of November 
1873, been directed to be sold, claiming contribution from them in 
respect of the sum of Rs. 25,500 whioh had been realized by the sale of 
mauzas Basanta and Tanda. His allegation was that the sum of 
25,500 was in exoeBB of the rateable proportions of the mortgage debts of 
Raja Sheo Rai Singh to whioh these village were liable, and that 
therefore he was entitled to contribution to the extent of suoh exoess 


(1) (1901) 4 Oudh Cases, 273. 

278 



1IJ 


IBS HASAN #. BHIJBHUKAN SABAN 


20 All. 415 


from the owner* of the other vilUsnn TUo „_ 

imnleaded in that a.ijf, in V , e0, ibe P r 68enfc plaintiffs were not 

BU 0 D 8D t a he th 3Ut r o1 *M»roh \°S d °° r89 

deolarmg the plaintiff entitled to a sum of [414] Rs^TlM odd l?a 

s/mBsTa other Villagea ; and of this it waa found that 
B». 256-9-4 waa rateably ohargeable upon mauza Manaa. 

iaoQ Th f 0 pre ? ent Bult w * 8 brought by the plaintiffs on the 2nd of August 

„ •na I*'* 8 , th8 , amount due °o foot of their mortgage of the 26th of 

May l»7b by sale, if neoeaaary, of, amongat othera, the aharea in mauza 
Manea which were hypothecated by that mortgage. 

The defenoe of the defendants appellants is that they held a prior 
oharge for contribution over mauza Mansa and that the plaintiffs are 
nob entitled to bring that village to sale without paying such contri¬ 
bution. The amount now olaimed for contribution is Rs. 500, aDd if the 
oharge is maintainable, there is no dispute as to the acouracy of this 
amount. 

The Court below deoided against the contention of the defendants 
and passed a deoree in favour of the plaintiffs. Henoe the present 

appeal. 

The defendants appellants' case is that as soon as the villages of 
Basanta and Tanda were sold, that is, on the 20th of June 1874, they 
beoame entitled to a oharge upon the other villages comprised in the 
mortgage to the extent of the exoess whioh was realized by the sale of 
these villages beyond the amount to whioh they were rateably liable to 
contribute to the discharge of the mortgage debt. Their contention is 
based upon the provisions of section 82 of the Transfer of Property Aot, 
which provides that where several properties are mortgaged to seoure one 
debt, suoh properties are,, in the absence of a contract to the contrary, 
liable to contribute rateably to the debt eeoured by the mortgage, and 
relianoe is also placed upon section 100 of the same Aot. 

On behalf of the respondents it has been contended— 

(1) that the defendants appellants never had a right of contribu¬ 

tion at all, inasmuch as they did not pay off the entire mort¬ 
gage debt ; 

(2) admitting that they had a right of contribution, the amount 

recoverable in respeot of such contribution is nob a charge 
againBt the property whioh the plaintiffs respondents seek to 
sell under their mortgage ; and 

Wlfl] (3) assuming that such a oharge does exist, it would not 
take priority over the mortgage of the plaintiffs respon¬ 
dents under the circumstances of this case. 

The report of the case in whioh Ibn HaBan sued the owners of the 
other villages for contribution is bo be found in the Indian Law Reports, 
12 All. 110. From it it would appear that the only pleaB raised by the 
defendants to that suit were that the suit was barred by limitation and 
also was bad for mis-joinder of parties. The right of the plaintiffs to 
obtain contribution, provided that their suit had been properly framed 
and brought within time, does not appear to have been disputed. In 
the course of their judgment, Edge, C. J., and Brodhuret, J., no doubt 
do efc&tfl that the villages of the defendants were liable for contribution. 
They sayInour opinion the other villages were liable for contrL 
bution in this case, and liable so as to bring this oase within 
Artiole 132 (i.tf., Artiole 132 of schedule II to the Limitation 
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Act). The oase of Ram Butt Singh v. Horakh Narain Singh (l) 
is an authority to show that in such a oase as this Article 132 would 
apply. The case of Pancham Singh v. Ali Ahmad (2) goeB to show that 
the owners of these two villages would be entitled to a oharge on the 
other villages in respect of the several amounts to be contributed.” The 
question with which we have to deal was clearly not raised or discussed 
in argument. In the case of Pancham Singh v. Ali Ahmad which was 
relied upon in this judgment, the party who claimed contribution had 
paid off the whole amount of a mortgage debt with interest, and what 
the learned Judges (Straight and Duthoib) deoided was that by payment 
of the entire mortgage debt the plaintiff became entitled to contribution 
from the defendant, and further, having acquired the right of the mort¬ 
gagee wbb competent to assert a lien on the share of the defendant for 
the proportion of the debt attributable to that share. They say :—“ It 
appears to us that when the plaintiff respondent discharged the whole 
amount of the mortgage debt, he not only beoame entitled to a contribu¬ 
tion of half the sum from the defendant appellant, bub having aoquired 
the rights of the mortgagor, it was competent for him to assert a lien on 
the [416] 2 biswa share of the defendant appellant for the proportion 
borne by it to the original pledge.” This is not an authority for the pro¬ 
position that the owner of a share in mortgaged property, whose share 
has been sold in execution of a decree for sale upon the mortgage and the 
prooeeds of sale applied in part satisfaction of the mortgage debt, has a 
right of contribution against the owners of the equity of redemption in 
other shares. The faot that the mortgage had been only partly dischar¬ 
ged was apparently not present to the minds of the learned Judges who 
decided the case in 12 Allahabad, p. 110, and at any rate was not 
adverted to by them in their judgment. 


The right claimed by the defendants appellants in this case is said to 
be based upon a well-known principle which is embodied in the provi¬ 
sions of section 82 of the Transfer of Property Act. This seotion lays 
down no new principle, but is merely an embodiment of the well recog¬ 
nised principle that property which is equally liable with other property 
to pay a debt shall not escape, because the oreditor has been paid out of 
other property alone; that parties who were equally bound with another 
to satisfy a debt and who are relieved by that other from the burden of 
the debt should contribute rateably towards the benefib obtained by all. 
In either case the debt has been satisfied by him, and it appears in such 
a oase to be consistent with justioe, equity and good conscience, that his 
co-owners should indemnify him to the extent to which they have been 
benefited, that is, to the extent to which the payment made by him or 
the amount realized from his property exceeded his rateable proportion 
of the debt. Other considerations, however, appear to me to arise in a 
case where the debt has not been fully satisfied either by payment or 
forced sale as in the present oase. The defendants appellants, if they 
had paid off the debt in full and 6aved the entire mortgaged property 
from sale, would undoubtedly have, I think, acquired the right of con¬ 
tribution which is claimed by them. In that oase upon such pay* 
menb they would have been entitled to obtain from the mortgagees 
all documents in their possession or power relating to the mort¬ 
gaged property, including the mortgage-deed, and would have stood 
in the position, or in a position analogous bo that of one of [41«J 


(1) (1880) I. L. R. 6 Cal. 549. 


(2) (1881) I. L. R. 4 All. 58. 
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hTi StTooVo? i haB ?r A f -a therefore 

of the Trane er of P ‘ he “ of the provisions of section 95 

ot the Transfer of Property Act. That seotion provides that “where 

MMeLionTh IE0 , rt !;'*i 0r9 reJ . Bems th « mortgaged property and obtains 

h ° h \ 9 a ° ’“' Re ° Q th ° " har0 of eaoh ot ‘he other oo- 
mortgagors in the property for his proportion of the expenses properly in- 

onrred in so redeeming and obtaining possession." It is by no means clear 
whether this seotion is one whioh applies to mortgages generally or only to 
nsnfruotuary mortgages. The words and obtains possession thereof," it 
IB Bald, inornate that the seotiou is limited to usufruotuary mortgages I 
am disposed, however, to thiok that the Legislature intended that it 
should have a wider applioation, and that it applies to all mortgages, 
whether simple or usufruotuary; that the words ” and obtains possession 
thereof ” should be qualified by the introduction of some suoh words as 
if the mortgagee be in possession.” If the Legislature had intended 
to oonfiue the operation of the seotion to uaufruobuary mortgages, it 
seems to me that it would have made this clear by the addition to the 
seotion of a few words such as In the oase of an usufructuary mort¬ 
gage.” Seeing that all the sections preceding seotion 95, from section 81, 
deal with mortgages generally and that there is no apparent reason 
for confining seotion 96 to any particular olass of mortgage, it appears to 
me necessary and reasonable to interpolate in this section after the 
words “ and obtains possession thereof ” some suoh words as I have 
mentioned in order to oarry out the manifest intention of the Legis¬ 
lature. It will be observed that in some of the sections immediately 
preceding seotion 95, there are provisions for putting the plain¬ 
tiff in a redemption suit into possession of the mortgaged property, 
if neoessary. For example, in seotion 92, whioh prescribes the nature 
of the formal decree in a redemption suit, the Court is directed to 
“ if necessary pub the plaintiff in possession of the mortgaged property,” 
and in the succeeding seotion it is provided in case of redemption that 
" the plaintiff shall, if necessary , be put in possession of the mortgaged 
property,” and later on in default of payment the Court is [418] directed 
to M deliver, if necessary, possession of the property to the defendant.” 
In the reoenb case of Bhagwan Das v. Eardei (1) my brother Burkibt and 
I held that this was the true meaning of the section. If this be the cor¬ 
rect view of seotion 95, this seotion seems to indicate tbab the right to a 
oharge on the share of oo-morfcgagors for contribution only arises where 
the mortgaged property haB been redeemed. It may, no doubt, be conten¬ 
ded that the Act was not intended bo be, and is not exhaustive in this res¬ 
pect, and that the co-mortgagor who satisfies a portion only of a mortgage 
debt is entitled to a charge on the shares of his oo-morbgagorg, provided 
that the amount paid by him is in exoess of his rateable proportion of the 
debt. We must consider then whether, independently of section 95, 
any suoh equity exists. The question is nob whether the burden of a 
mortgage Bbould be equitably distributed over the mortgaged properties, 
for that is admitted, bub is rather m what way equitable distribution of 
the debt can be secured. In the oase of co-sureties it is well settled that 

if the oredibor calls upon one of them to pay the principal debt or any 

part of it, that surety has a right, upon principles of equity, to call upon 
his co-sureties for contribution. Lord Elaon in the case of Ex parte 
Gifford (2) states that “ sureties stand with regard to eaoh other 


in a 


(1) (1908) Supra , p. 227. 


(2) (1902) 6 Vea. 805;8.C.,6R. R. 68. 
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relation which gives rise to this right among others ; that if one pays 
more than his proportion, there shall be a contribution for a proportion 
of the 0 X 0699 beyond the proportion which in all events he is to pay.” 
In Davits v. Humphreys (1) Park, B., says " lb might indeed be more 
convenient to require that the whole amount should be settled before the 
sureties be permitted to call upon each other, in order to prevent the 
multiplicity of suits ; indeed, convenience seems to require that Courts of 
Equity alone should deal with the subject, but the right of aotion having 
been once established it seems dear that when a surety has paid more 
than his share, every such payment ought to be reimbursed by 
those who have not paid theirs in order to place him on the same foot¬ 
ing.” The defendants appellants contend that the relation of 

[419] co-sureties is analogous to that of oo-mortgagors, and the prin¬ 
ciple which governs that relation has been propounded as a justification 
for the notion that a person who has purchased part of the equity of re¬ 
demption iD mortgaged property, and whose portion has been sold in 
execution of a decree at the suit of the mortgagee, and the proceeds of 
sale applied in part satisfaction merely of the mortgage debt, is entitled 
to a oharge on the property of the owners of the equity of redemption in 
other portions of the mortgaged property for the excess whioh he has 
paid over and above his rateable proportion. It seems to me that the ana¬ 
logy between co-sureties and co-mortgagors is a false one. In the oasc 
of oo-sureties no oomolioation can possibly arise from the enforcement of 
the right of contribution. In the case of immovable property the mat¬ 
ter is very different, as Wilson, J., pointed out in the oase of Kinu Ram 
Das v. Mozaffer Hosain Shaha (2), in whioh it was held by Wilson, 
Prinsep and Tottenham, JJ., Mitter and Norris, JJ., dissenting, that there 
is no general rule of equity to the effect that whoever having an interest 
in an estate makes a payment in order bo save the estate obtains a 
oharge on the estate, and therefore in the absence of a statutory enaofe* 
ment a co-sharer who has paid the whole revenue and thus saved the 
estate does not by reason of such payment acquire a charge on the share 
of his defaulting co-sharer. In the course of his judgment in that oase 
Wilson, J., observed :— 11 In the tangle of interests which an estate in 
this country presents—zamindari rights, tenures and under-tenures 
without limit, every one of them commonly held in co-ownership, and 
every share of every interest perhaps subject to mortgages—I cannot 
pretend to foresee what the consequences may be of broadly laying 
down such a dootrine as we are asked to do. I am disposed to think it 
a safer course to leave the Legislature to treat the matter as it may think 
fit, dealing as heretofore with eaoh class of persons as occasion requires, 
and conferring suoh liens and subject to such restrictions as may be 
deemed desirable.” These are weighty worde and must not be lost sight 
of when an analogy is set up between mere personal demands and 

[420] charges upon land. The question of contribution to Governmen 

revenue paid by a oo-sharer was lately considered by the Madra 
High Court in the oase of Rajah of Vizianagram v. Rajah Setrucher a 
Somasekharaz (3). It was there held that where one of two or more oo- 
sharers owning an estate subjeot to the payment of revenue to Govern 
ment, pays the whole revenue in order to save and so does save the esta 
from liability to be sold by Government for realizing bhe arrears__ 


(1), (1840) 6 M. and W. 153 ; S. 0., 55 (2) (1887) I. L. R. 14 Cal. 809. 

B. R. 547. (8) (1902) I. h. R. 26.Mad. 686. 
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| y OPOrR , biOU ?' Uw unfc,tl ^ to a charge upon the share of 
‘ b °, h ‘ co^harora for the realization of the latter's share of the 

.. ,, 0 ue J^ the uo-sharers. It is to bo obaervod in this case that 

all tin arrears ol Government revenue were paid in order to save the 

estate from liability to he sold. The oo sharer became in faot a salvager 

Of the property (or lumsoK as also lor his eo sharers. The authorities in 

Irish Courts in regard to salvage payments were oited with approval in 

this case, notwithstanding the rejection of the principle of salvage as of 
general application by Judges of eminence in England. In the case of 
Faloke v. Scottish Imperial Insurance Company U), Fry, L. J., in refe¬ 
rence to the decisions of the Irish Courts with regard to salvage payments 
observes aB follows :— We have heard a great deal on both sides of what 
has been oalled the doctrine of salvage. I, like Vice-Chancellor Ivindersley, 
exceedingly doubt whether that word can with any propriety be 
applied to cases of this description (payments of premiums due on a 
polioy of Assurance). With regard to Balvage in the case of ships and 
maritime perils we kuow its meaning. It appears that the expression 
salvage moneys,’ as we are informed by one of the learned counsel for 
the appellant, and I dare say he is quite righc, first ocours in the 
report of the case In re Tharp ('2), which was before Lord St. Leonards in 
1852, where he seems to have used the expression as one familiar to the 
Irish Courts in certain oases." He then adds :— I oertainly wish that 
the expression had remained on the other side of the channel where it 
seems to have arisen.’ 
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It is unnecessary for us bo consider the propriety of the decisions of 
the Irish Courts, but I would observe that I fail [421] to see that there 
is anything objectionable in the use of the words * salvage ’ and “ salvage 
moneys ” in this connection. Lord Maonaghten in delivering the judg¬ 
ment of their Lordships of the Privy Counoil in Dakhma Mohan Roy 
v. Saroda Mohan Roy (3), made use of the expression “ salvage " in 
oonneobion with the olaim of a party bo be recouped Government revenue 
whioh he had paid while temporarily holding an estate under a decree 
afterwards reversed. “ The olaim,’ he said, “ is in the nature of salvage.’’ 
In the case whioh is before us we have nothing to do with salvage, for 
the appellants did not save the mortgaged property for themselves or 
anybody else. They allowed their own portion of it to be sold and did 
not relieve the property of their oo-ownera from liability to sale. 


The proposition of law advanced on the part of the appellants is 
that as soon as money was realized by sale of their property in excess 
of the rateable proportion to which that property was liable, then, accor¬ 
ding to the provisions of sections 82 and 100 of the Transfer of Property 
Act a oharge was created by operation of law in their favour upon the 
other properties comprised in the mortgage for the amount of such 
exoesB A similar question was considered in an unreporbed case in this 
High Court, Second Appeal No. 382 of 1883, Ahmad-ud-dm Khan v. 
Banke Rai The facts of that case were as follows One Musammat 
Umrao Begam had mortgaged two villages, namely Yar Muhammadpur 
Pirthi and Dab Kheri, by a bond, dated the 5th of May 1874, in favour 
of one Sedh Mai, who on the 17th of May 1878 obtained a decree for 
sale of the mortgaged property. Subsequently on the 20bh of Jane 1878. 
before the deoree of Sedh Mai had been natinfied, 20 bigwae of mauza 

(1) * (1886) 34 Ch. D. 234. ^ (1803 > *• 21 Cal - 142 - 

(2) (1852) 2 Sm. and G. 678 N. 
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Deb Kheri were sold by auction in execution of a simple money deoree, 
obtained against Umrao Begam, and were purobased by Abu Barkat, 
the predecessor in title of the plaintiffs. Afterwards the 20 biswas 
of Dab Kberi which had been bo purchased were sold in execution 
of Sedh Mai’s deoree for a sum of Rs. 5,950 and 5 biswas of the 
ocher village were likewise sold for [442] Ra. 1,035 and the entire 
of Sedh Mai's deoree was thus satisfied. Fifteen biswas of 
Yar Muhammadpur Pirthi remained unsold. Afterwards, on the 20th 
of March 1880, in execution of an hypothecation deoree in 
favour of Raja Sheo Raj Singh obtained against Musammat Umrao 
Begam, the remaining 15 biswas of Yar Muhammadpur Pirthi were 
sold by auotion and were purchased by defendants. On January the 
13th, 1882, the plaintiffs, who had bought the 20 biswas of Dab Kheri 
from Abu Barkat, sued the defendants, the purchasers of the 13 biswas 
of Yar Muhammadpur Pirthi, for recovery by sale of that property 
of the proportionate share of the mortgage debt due to Sedh Mai which 
had been realized by the sale of the plaintiff’s property in excess of the 
amount for whioh the plaintiff 's property had been rateably liable. The 
suit was dismissed in the Court of first instanoe and lower appellate 
Court, whereupon a Second Appeal was preferred to the High Court and 
came before Oldfield and Brodhurst, JJ., who dismissed it, observing that 
the plaintiff “ bought mauza Dab Kheri subjeot to the debts due on the 
mortgages respectively in favour of Sedh Mai and Raja Sheo Raj Singh. 
Dab Kheri was put up to sale and sold in execution of the former’s mort¬ 
gage, but the plaintiff permitted the sale to take plaoe and did not satisfy 
the mortgage debt; he thus contributed nothing to its satisfaction so as to 
give him any claim for contribution.” 

This question was lately considered in the Madras High Court in the 
case of Sesha Ayyar v. Krishna Ayyangar (1). In that oase oertain land 
was mortgaged to one Rangayya Goundan, and subsequently a portion of 
that land was mortgaged, with other land, to the plaintiffs. Rangayya 
obtained a deoree on his mortgage for Bale of the mortgaged property, 
and in execution of that decree some of the property, whioh was also 
inoluded in the later mortgage of the plaintiffs, was sold, and to that 
extent the plaintiff s security was diminished. Rangayya’s deoree was 
satisfied out of the proceeds of this sale without the necessity for the 
sale of the remaining land comprised in his security. This remaining 
land was purchased by some of the defendants. The plaintiffs 
[423] instituted a suit on their mortgage and claimed not only as 
against their mortgagors and the property comprised in their security, 
bub also, on the principle of contribution, sought to oharge any balanoe 
which might still remain due as against the remaining land whioh had 
been purchased by some of the defendants. The contention on behalf 
of the plaintiffs was that all the properties id Rangayya’s mortgage were 
bound to contribute rateably towards the mortgage debt, and that inas¬ 
much as the sale of the portion which had been mortgaged to the plain¬ 
tiffs realized enough to pay Rangayya’s debt, the other properties were 
not sold and so were benefited by the sale and bound to contribute 
rateably towards plaintiffs, mortgage. It was held that the plaintiffs 
were not entitled to enforce contribution against the defendants. In the 
course of their judgment Shephard and Davies, JJ., observed *.—" If the 
plaintiffs, instead of taking a mortgage on the 24t h of A pril 188g, had 

(1) (1900) I. L. R. 24 Had. 96. 
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^rby included in Rangayya Goundan's mortgage Y Ex hvvotimi 

ao*Mtofe Q °h naa r B °'T h , M b60a 0&tiBfied nothing has been 

done to keep his hen alive for the benefit of the plaintiffs. The first 

paragraph (t. e., of section 82 of the Transfer of Property Aot) does 
not provide for the keeping alive of the lien after the mortgage debt 
has been paid, for it merely declares the manner in which the debt 
shall be borne by the several properties. It would come into effect 
when the administration of the estate of the mortgagor was under 
consideration, and may be taken to recognise a lien possessed by the 
person who, being interested in one of the mortgaged properties, pays 
off the debt and so acquires a right of contribution ; but we do not 
think that the section gives any further right. In the present case the 
plaintiffs, who certainly oannot be in a better position than they 
would be if they had simply bought part of the mortgaged property 
subsequently sold under Rangayya Goundan s decree, had their 
opportunity, and they might, by paying off the debt and saving [424] 
the property from sale, have acquired a right of contribution secured 
by a lien on the other property. They would then have stood in a posi¬ 
tion analogous to that of oue of several mortgagors who has redeemed the 
whole property and olaims to take advantage of seobion 95 of the Act. Bub 
the plaintiff did nothing and therefore no right of contribution arose and 
the other property Btood free from any lien.’ 1 Later on they observe :— 
In our opinion seobion 82 does nob justify the notion that a man who 
has bought a property which at one time was with other property sub¬ 
ject to a mortgage, may, after the mortgage debt has passed into a decree 
and after the decree has been satisfied by the sale of that other property, 
be held responsible for part of the mortgage debt, and therefore the suits as 
against the defendaabs interested in property Y was rightly dismissed.” 

The law in regard to contribution was exhaustively dealt with in the 
judgment of Bhashyam Ayyangar, J., in the case of the Rajah of Vtzia- 
nagram v. Rajah Setrucherla Somasekharaz (1), to which I have already 
referred. That oaBe had to do with the payment of Government revenue, 
and in it, as I have pointed out, the entire revenue was paid and the 
property preserved for the different owners: bub in the oourse of a very 
exhaustive judgment delivered on the first hearing before the question was 
referred to a Full Bench, Bhashyam Ayyangar, J., expressed the view 
that in order to maintain a suit for contribution it is nob necessary that 
the entire debt should be paid off, but that a sharer may have contribu¬ 
tion in respect of any payment made in excess of his share, even though 
the amount paid does not satisfy the entire debt. He observes that 
“ there is no authority under general law for the position that a suit for 
contribution by a sharer against his co-sharer can only be brought if 
and when he has paid the whole of the revenue due to Government 
upon the estate, and it is extremely unlikely that the Legislature would 
provide limitation for a suit unknown to the law. For these reasons I 
am strongly inclined to depart from the strictly literal and grammatical 
interpretation of artiole 99 (i.e. t Article 99 of Schedule II of the Limi¬ 
tation Act) [426] and read it a s if between the words * has paid ’ and 

(l903jT I. L. R. 26 Mad. 686. 
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' the whole amount ’ in the two places in which they occur, the words 
‘ on account of ’ were inserted, and thus avoid the repugnance and absur¬ 
dity that would otherwise result. 1 ’ This article 99, whioh is here refer¬ 
red' to, it will be remembered, provides the period of limitation for a 
suit “ ior contribution by a party who has paid the whole amount due 
under a joint decree or by a sharer in a joint estate, who has paid the 
whole amount of revenue due from himself and his co-sharers.” The 
learned Judge found it necessary to modify the clear and express 
language of the article so as to avoid what he describes as the 
” repugnance and absurdity ’ which would otherwise result. It 
seems to me very questionable whether the learned Judge has not 
taken too great a liberty of interpolation with the article in question. It 
prescribes in clear terms the period of limitation for a suit for contribu¬ 
tion by a party who has paid the whole amount due under a joint deoree or 
the whole amount of revenue. The view conflicts with that of the Benoh of 
the same High Court whioh decided the case of Pattabhiramayya Naidu 
v. Ramayya Naidu (1). In their judgment in that case, Sir Arthur 
Collins, C. J., and Benson, J., expressed the view that article 99 cannot 
apply to a case “ where not the whole but only a part of the money due 
under a joint deoree was realized from the plaintiffs.’ 

Let us see where the doctrine that the owner of the equity of re¬ 
demption in part of mortgaged property paying part of the mortgage 
debt can claim a charge against the owners of other portions of that pro¬ 
perty ior any excess payment over and above his rateable proportion 
may load us. Let me take an illustration. Two properties A and B of 
the respective values off say, Rs. 8,000 and Rs. 2,000, are mortgaged by 
the owner to eeoure Rs. 9,000. Subsequently the owner sells his 
equity of redemption in property A to X and property B to Y res 
pectively. The mortgagee institutes a suit for the recovery of his 
mortgage debt by sale of the mortgaged property, obtains a decree, 
and in execution of that decree the properties are put up for sale 
in two lots and property A is sold for a sum of Rs. 7,500, while 
property B ie withdrawn from sale for want of bidders, but is [426] 
alterwards again put up and sold for Rs. 1,500. The proportion of 
the debt attributable to each property, calculated in accordance with 
the provisions of seotion 82 of the Transfer of Property Act, would be 
Rs. 6,750 and Rs. 2,250 respectively. If the proposition contended for 
on behalf of the appellants is sound, X, who was prior to the sale the 
owner of property A, acquired by operation of law upon the sale of that 
property a charge upon property B for Rs. 750, ».e., the difference 
between Rs. 7,500, the sum realized by the sale of property A, ana 
Rs. 6,750, the rateable proportion for whioh property A was liable. 
Would the purchaser of property B be obliged to pay this amount— 
Rs. 750—in addition to his purohase money? This would be manifestly 
unjust. Bub what becomes of the oharge if he iB not liable to pay it» 
It is contended that it springs into existence the moment that a sum is 
realized out of one property in exoesB of its rateable proportion of the 
debt, but thiB manifestly cannot be so in the case of the illustration 
which 1 have taken. Let me take another illustration. Under simile 
circumstances to those which I have stated above property A is sold an 
realizes Re. 8,000 and a charge is, according to the argument for the 
appellants, forthwith acquired by the former owner of proper ty A upo n 

(1) (1896) I. L. R. 20 Mad. 23? 
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tlon ot the mortffaRe debt attributable to property A, namely L 1250 
Property B, havin R subsequently become depreciated in valuo for sorao 
o&UBe or other, when sold by the Court realizes Rs. 1,000 only In this 
ease a so it would be mamfeetly unjust to hold the purchaser of property 
B liable to a oharpe in rospoot of the exoess payment made by property 
A. It seems bo me manifest that no such oharge as is endeavoured to be 
Bet up here can arise where the property is the subjeob matter of a 
pending suit, unless it be under a decree or order made in the suit. The 
rule of lis pendens continues until the deoree is executed, and meantime 
no right in the property, the subject matter of the suit, oan be acquired 
whioh will prejudice or affect a purchaser under the deoree of the Court. 
Bub it may be said that if a mortgage suit is terminated otherwise than 
by sale under the deoree of the Court, as for example by payment by the 
owner [427] of part of the equity of redemption of the balance of the mort¬ 
gage debt left unsatisfied by the sale under the deoree of the Court of other 
portions of the mortgage property, the rule lis pendens would not 
apply ; and that in suoh a oase a former owner of the portion of the 
property which had been so sold and had realized more than its 
rateable proportion of the mortgage debt acquired a oharge upon 
the unsold portion. This would make the oreation of the charge 
dependent upon future events, and is in my opinion a wholly un¬ 
tenable proposition. The aoceptanoe of the proposition contended for 
by the appellants would, in my opinion, lead to an entanglement of the 
respective rights of the oo-owoers whioh it would be difficult to exag¬ 
gerate. But it has been urged that justice, equity and good oooscienoe 
demand that the appellants should have a oharge on the property of the 
co-owners in respect of the excess payment made by them in discharge 
of the common debt. This argument reminds me of an opposite observa¬ 
tion made by my learned predecessor Sir John Edge in regard to these 
words '* justioe, equity and good conscience.” Justioe, equity, and 
good conscience,” he said, are captivating terms, bnt beforo a Judge 
applies what may appear to him at first Bight to be in aooordanco with 
justice, equity and good oonsoienoe, he must be oareful to see that; his 
views are based on sound general prinoipleB and are not in conflict with 
the intentions of the Legislature or with sound principles recognised by 

authority.”_ Seth Chitor Mai v. Shib Lai (1). It is well to bear these 

words in mind when an analogy is set up as existing between the caso of 
co-sureties and the case of co-mortgagors, and it is contended that, as in 
the case of oo-sureties, if one pays more than his proportion of the debt, 
he shall have a right of contribution for the exoess beyond the proportion 

for whioh he was rateably liable; so in the oase of co-mortgagors, a oo- 

mortgagor who payB more than his share of the common debt is entitled, 
though the debt has not been fully discharged, to maintain a suit for 
contribution against his co-mortgagors. It seems to me that the 
analogy is a false one. Oo-sureties stand on a very different footing 
from co-mortgagors. In the one case the [428] right of contribution 
is a personal right: in the other the right claimed is one tn rem. 
In the two oases very different considerations arise. It seems to 
me, moreover, that injustice will not necessarily be done by refusing 
to recognise the right to a charge such as the appellants claim If 
an owner of part of prope rty, which is subject, along with ot her 
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property, to a mortgage, is impleaded along with the owners of the 
other property by the mortgagee in a suit to enforce payment of the 
mortgage debt by sale of the mortgaged property, there is nothing, so far 
as I oan see, to prevent the adjustment in such a suit of the equitable 
rights of the several co-owners without the necessity of bringing an in¬ 
dependent suit for that purpose. If the part owners of the equity of 
redemption in such a suit claim that their respective properties shall 
only be made primarily liable to a rateable proportion of the common 
debt, I see no difficulty in having the rights of the co-owners in that suit 
adjusted inter se. It may be objected that the form of decree prescribed 
by seotion 88 of the Transfer of Property Act does not admit of this 
adjustment, but I do not see that there would be any real substanoe in 
such an objection. For example, in a suit for sale by a first inoum- 
branoer where there are suooessive incumbrances, puisne incumbranoers 
may surely in that suit properly claim that their mortgage debts shall 
be satisfied out of the surplus prooeeda of sale, if any. In the oase of 
Platt v. Mendel (l), which was a suit by a first mortgagee for foreclosure, 
in which subsequent incumbrancers as well as the mortgagor were im¬ 
pleaded, it was held that where the defendants put in a defence or 
appeared at the bar and proved or offered to prove their inoumbranoes 
and there is no question of priority between them, the Court would, at 
the request of the puiBne inoumbrancers, limit successive periods for 
redemption. Chitty, J., in the course of his judgment observed :—“ If, 
however, the defendants in a foreclosure aotion have pub in a defence, or 
appeared at the bar and have proved their inoumbranoes and there is no 
question of priority between them, it does appear that the course of the 
Court has been to make a judgment allowing successive periods for 
[429] redemption which, when examined in principle, will be found to be 
not only a judgment in favour of the plaintiff, but a judgment as between 
the co-defendants/’ And again, later on, he Bays :—" Take the simple 
case of first mortgagee plaintiff, second mortgagee defendant, and the 
mortgagor also defendant; it appears to me that if it is desired that 
there should be a decree or judgment (to use the modern term) as bet¬ 
ween the co-defendants, that judgment oan only be obtained on the 
request of the second mortgagee, and he oan make that request either 
when he pubs in a defence or upon appearing at the bar and proving his 
deed or offering to prove it. In that event he would have, aooording bo 
the course of the Court, a right to such a judgment. Such a judgment 
after all is an anomaly, beoause it is not the judgment whioh the plaintiff 
asks for. Bub it has arisen from the desire of Courts of Equity to do 
complete justice and bo allow the defendants to take the benefit of the 
aotion. Under the old praotice it was not uncommon for the seoond 
mortgagee to institute a cross aotion asking bo be allowed to redeem the 
first mortgagee, who was plaintiff, and asking for a proper foreclosure 
and redemption deoree over against the mortgagor or the puisne inoum- 
brancers if any there were. Bub I am satisfied that though it was some¬ 
times done, the course of the Court has been to hold that it is not 
necessary there should be a cross bill (in former times) or cross aotion 
(in the present time), but if on the proofs before the Court or proper 
admissions made, the second mortgagee’s oase is set up, then he i* 
entitled to establish his oase and to avail himself of the benefit of the 
aotion in the mapper I h ave mentioned.” This appears to have been 

(1) (1884) L. R. 27 Ch. D. 246. 
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gtgted In the ogee of Emory Mohun Roy v. Rally Churn Qhose (1). In 
that case a suit was brought on a mortgaga by a prior inoumhranoer 
for an aooount and for sale of the mortgaged property impleading 
a puisne mortgage. The puisne mortgagee appeared and proved 
ib mortgage ^ anil asked that the deoree sought to be obtained 
by the plaintiff might also provide for an aooount on the footing 

rionl 8 “ ortRa " e and for Payment of the amount found due to 
L«0J him out of the sale prcoeeds. The fourth defendant in the suit 
was the purohaser of the equity of redemption in the mortgaged pro* 
pertiefl. The decree direoted an aooount of what was due to the plaintiff 
on foot of his mortgages and also on aooount of what was due to the 
puiane inoumhranoer on foot of his mortgage and for payment by the 
fourth defendant of the sums found to be due on these mortgages within 
Bix months ; and in default of payment it was direoted that the mort¬ 
gaged properties should be sold and the proceeds paid into Court and the 
balance applied in satisfaction of the several mortgage debts. The 
fourth defendant obtained a rule calling on the plaintiff and the puisne 
inoumhranoer to show cause why the deoree should not be varied so as 
to limit it to a deoree in favour of the plaintiff ; and it was contended on 
bis behalf that in making a decree in its present form the Court had in 
effect made a deoree as between co-defendants, which in a suit of the 
kind it had no jurisdiction to do. Sale, J., dismissed the application, 
holding that it had been the praobice of the Calcutta High Court for a 
long series of years, in a case of the kind where no issue is raised as 
between the defendants, and no question of priority arises on proof of 
the subsequent mortgages, to maka a deoree directing an aooount on the 
footing of eaoh of the mortgages, and fixing one period of redemption for 
all the defendants.’ 8 

I may point out that in a suit where a mortgagee has obtained a 
deoree for sale and subsequently acquires an interest in a portion of the 
equity of redemption, the mortgagor oannot claim that the estate brought 
by the mortgagee shall be first sold and the other estate only sold in the 
event of there being a balance of the mortgage debt remaining unpaid. 
Neither oan the mortgagee throw the whole burden of the mortgage 
debt upon the portion of the property remaining in the hands of the 
mortgagor. In such a case the Court will direct an aooount to be taken 
of the relative values of the two properties and that the debt be dischar¬ 
ged in accordance with suoh values. So in the case with which we are 
dealing it was open, as it seems to me. to the defendants appellants in the 
suits of Raja Sheo Raj Singh to have olaimed the benefit of section 82 of 
the Transfer of Property Act; and if they had done so, the Court might 
[481] properly I think, in those suits have adjusted the equities existing 
between them'and the other oo-ownera of the property, and, whilst 
passing a deoree for sale in favour of the mortgagees, have supplemented 
that deoree by a direction that as between the several owners of the 
equity of redemption the several properties were primarily liable to satisfy 
only the rateable proportion of the mortgage debts attributable to 
them respectively, and by a further direction that an account be taken 
of the respective values of the properties and that regard be paid to the 
respective rights of the co-owners in the carrying out of sales of the pro¬ 
perty. Ordinarily, the Court is entitled to work out the equities between 

( 1 ) (1894) I. L. R. 22 CJal. 100. 
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oo-def end ants against; whom a plaintiff has obtained relief, where there 
are subordinate questions necessary to be considered to adjust the rights 
of the defendants consequent on the relief obtained by the plaintiff ; and 
I fail to see why this should not be done in a mortgagee’s suit'for sale. 
In a case, for example, where the principle of marshalling applies, the 
the Court will, in a suit for sale on a mortgage made in favour of a mort¬ 
gagee of two properties, protect by its deoree the equitable right of a 
puisne mortgagee of one of the two properties whose property may be 
sold to satisfy the debt of the prior mortgagee by allowing him to stand 
in the place of the prior mortgagee in regard to the other property or in 
some other way. Yet such a decree would not be strictly in conformity 
with the form of deoree prescribed by section 88. Now marshalling and 
contribution are closely akin. Vice-Chancellor Sir Knight Bruce, in the 
oase of Tombs v. Rock (1) says :—" The question, as I have said, is one of 
contribution, which, if it differs from marshalling, does so in species 
rather than generioally, in form rather than in nature. Marshalling and 
contribution are each of them the adjustment between several persons of 
their rights respectively inter se in respect of a charge or claim, which, 
affecting all of them, or properties belonging to all of them respectively, 
has been or may be enforced in a manner not unjust as far as the person is 
concerned by whom it was or may be enforoed, but not just as between 
the persons or properties liable : a branch of jurisprudence known to the 
[432] civil law, and which could not but belong, in some form more or 
less extensive, to an enlightened system of law.” I may further add 
that where mortgaged property has been sold to satisfy an inoumbrance 
and a balance remains after satisfaction of the mortgage debt, then, under 
the provisions of section 88 of the Transfer of Property Aot, suoh balance 
is to be paid “ to the defendant or other persons entitled to receive the 
same.” If in suoh a oase there are owners of different parts of the mort¬ 
gaged property, it is obvious that the Court must ascertain the rateable 
proportion of the mortgage debt attributable to eaoh portion, so that the 
balance may be equitably distributed. The authorities whioh I have 
oited appear to me to afford ample ground for thinking that the Court 
may properly, in a mortgagee’s suit for sale, have regard to the equitable 
right to contribution if claimed by co-defendants who are owners of the 
equity of redemption in different portions of the mortgaged property, and 
may adjust those rights in the suit. Care of course in suoh a oase must 
be taken that the prior mortgagee who has a right to recover his debt 
out of any portion of the mortgaged property shall not be in any manner 
prejudiced. It was the objeot of the Legislature, I think, that the 
equities of all parties interested in mortgaged property should be adjusted 
in one suit and multiplicity of suitB be thereby avoided when it provided 
by seotion 85 of the Transfer of Property Act that “ all persons having 
an interest in the property comprised in a mortgage must be joined as 
parties to any suit under this chapter relating to suoh mortgage,” as also 
by the provision contained in seotion 244 of the Code of Civil Procedure, 
whioh direotB that questions arising between the parties to a suit in which 
a deoree is passed or their representatives and relating to the execution, 
discharge or satisfaction of the deoree shall be determined by order of 
the Court executing the deoree and not by a separate suit. 

If I be wrong in thinking that the rights of co-mortgagors as regards 
contribution inter se cannot be adjusted in a suit brought by a mortgage e 

(1) (1846) 2 Collyer, 490. 
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for the enforcement) of a security by sale, I would still hold that a oo-morb* 
gagor whose property has been sold by the Court bub has failed to realize 
enough to [433] satisfy the entire mortgage debt, has nob any charge 
upon the rest of the mortgaged property in repeot of the excess realized 
by the sale of his property over and above the share of the debt properly 
attributable to that property. 

For the foregoing reasons I would dismiss the appeal with oosts. It 
is unnecessary for me bo disouss the other question which was raised by 
the respondents. 

Banerji, J.—This appeal arises out of a suit for sale upon a mort¬ 
gage, dated the 26th of May 1878, exeoubed in favour of the predecessors 
in title of the plaintiffs respondents by one Ram Chandra. Among the 
properties mortgaged, of whioh sale is asked for, is a village named 
Mansa. This village originally belonged to one Kadir Ali Khan and was 
mortgaged by him, along with thirty other villages, to Raja Sheo Raj 
Singh under two mortgages, dated respectively the 12th of December 
1867 and the 28bh of April 1873. The mortgagee sued upon these mort¬ 
gages and obtained two decrees on the 13th and the 14th of November 
1873, one in respeob of each mortgage. The decrees direoted the sale of 
the village Mansa and also of the other mortgaged villages, two of which 
were the villages Basanta and Tanda Mahidaswala. Subsequent to the 
deorees obtained by Raja Sheo Raj Singh the villages last mentioned 
were sold by auction in execution of simple deorees for money passed 
against Kadir Ali Khan and were purchased by the appellant, Ibn Ilasan, 
on the 20th of April 1874. The village Mansa was similarly purchased 
by Ramohandra, the mortgagor of the plaintiffs, in the name of his father 
Janki Das On the 20th of June 1874 Raja Sheo Raj Singh caused the 
villages Basanta and Tanda Mahidaswala to be sold by auction in execu¬ 
tion of one of^tWO a t 0 o or ®® a b .» u y th “ 8 3 ®*™ oth“ ^HUges ’were 
gently sold, but not the village Mansa, of whioh Ram Chandra bad 
beoome the owner. „ Ti ^ , .... , ... t^, . 

On the 21st of June 1886 Ibn Hasan and Vilayat All Khan to 

uosne assigned a part of his claim, brought a suit for 

whom Ibn Ha h ownerB 0 f the remaining twenty-nine villages 

contribution J 0 * {avour of Raja Sheo Raj Singh which the 

comprised in the mortgag ^ ^ directed to be sold. The suit was 

deorees obtal °® L J na that the villages purohased by Ibn Hasan had 
based upon , g owatda the discharge of the deorees than their pro- 
contributed mo Ram Q ha pa rai a0 the owner of the village 

portlODate share defendant to the suit, but neither the present plain- 

Mansa, waB made jn title, who had at that time acquired an 

tiffs nor their prede M ansa un der the mortgage of 1878 exeonted in 

interest in the vi 6 ^ parties. The oase oame up to this Court 

their favour, were ) . ^ on eaoh of those occasions was reman- 

on appeal on fcwo °°°* A 0 f the judgments of this Court is reported 
ded to the Court below, u fche 19bh q{ Maroh thig Courb 

in I. L. R. 12 All. U .° a ; n , ir m o{ i bQ Hasan and Vilayat Ali Khan.de- 
made a deoree in ... g ^ansa to the extent of Rs. 256 and odd. 
daring a obarge on t deoree that Ibn Hasan and Musammat 

It is in ooneequence ° Vilayat Ali Khan, have been made parties 

Zainab Bibi, who rep , j n the plaint that the said deoree is void 

UtAA p—. 
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The defendants abovenamed contended in the Court below and 
oontend here that they are entitled to contribution from the village 
Manea ; that they hold a prior charge on that village for the amount of 
contribution due to them, and that the plaintiffs are not entitled to 
bring the village Mansa to sale without paying off the oharge. 

This claim of the defendants appellants, which was disallowed by 
the Court below, is resisted on behalf of the plaintiffs upon the following 
grounds, namely, first, that a eight to contribution does not arUe 
where there has been a forced sale; secondly, that contribution oannot 
be claimed unless the whole debt has been discharged by the person 
claiming contribution ; thirdly, that even if the appellants are entitled to 
contribution they are not entitled to a charge on the property in ques¬ 
tion ; and lastly, that if they have a charge it oannot take priority over 

the plaintiffs mortgage. These are the questions whioh we have to 
determine in this appeal. 


• oan be no doubt that as the plaintiffs had acquired an interest 

in the village Mansa before the suit for contribution [435] referred to 

above was brought, and as they were not parties to that suit, the deoree 

passed m it is not binding on them, and it must be established in this 

case that the appellants have a right of contribution and that the amount 

of contribution to which they are entitled is a prior charge on the viUage 
Mansa. b 

, re S ar d8 the first contention mentioned above, namely, that oontri- 
bution cannot be claimed in respect of a payment levied by legal- 
process, the learned vakil for the respondents relied on certain obser¬ 
vations contained in the judgment of the Madras High Court in Sesha 
* yyar J- Krtshna Ayyanqar (1), whioh undoubtedly support the conten- 

00 • 1 2 3 4 l? l0 ° an unre P° rfc ® d judgment of this Court in S. A. No. 382 

of 1863, in which a similar opinion was expressed. With great deferenoe 

I am unable to agree with the view of the learned Judges who deoided 
those cases. I can see no distinction in principle between a case in which 
payment has been made to avert a legal process and a case in whioh pay¬ 
ment has been enforced by sale of the property of the claimant for 
contribution. In both cases his claim is based upon the ground that his 
property has contributed more than what it was liable for, and that the 
defendant has benefited thereby. That a right to oonribution arises in 
the case of payment by a forced sale appears from the judgment of 
Pollock, C. B., in Rodgers v. Maw (2). Such a right was recognised by 
this Court m Ba^a^ v. Naubut Singh (3), Ibn Eusain v. Ram Dai (4), 
Baldeo Sahat v. BaijNath (5) and Eari Raj Singh v. Ahmad-ud-din (6), 
an by the Madras High Court in Ramabhadrachat v. Srinivasa Ayyan - 
gar [71 See also per Bhashyam Ayyangar, J., in Rajah of Vizianagram 

7: Ra > ah Setrucherla (8). The firefc contention of the .learned vakil for 
the respondents cannot, in my opinion, be sustained. 


; uA am ?” nab i e fco a ^ ree wifch tie seoond contention that a 
right to contribution does not arise until the whole debt is paid. This 

question is diBtinct from the further question whether in [438] the case 

o a mortgage the person entitled to contribution acquires a oharge on 
the property of the contributory. 


( 1 ) (1900) I. L. R. 24 Mad. 96 

(2) (1846) 15 M. and W. 444. 

(3) (1879) I. L. R. 2 All. 115. 

(4) (1889) 1. L.R. 12A11.110. 


(5) (1891)1. L.R. 13 All. 371. 

(6) (1897) I. L. R. 19 All. 545. 

(7) (1900) 1. L.R. 24 Mad. 85. 

(8) (1902) 1. L. R. 26 Mad. 686 
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m a fT h0 TfT! 0 u r pon 3 ^ hi . oh bhe doctrine of contribution is founded 

nxirw 5,.”"“’' B,, “ E,re,i “ mi " 8 “• d *™» 

If we take a view of the cases, both in law and equity, we shall 
. , that contribution is bottomed and fixed on general principles of 

justice and does not spring from oontraot, though oontraob may qualify 
t .In Sir William Harbarb s case, many cases of 

contribution are put, and the reason given in the books is, that in 
csquali jure the law requires equality: one shall nob bear the burthen in 
oaBe of the rest; and the law is grounded in great equity” (at pp. 537 and 
538). This principle wbioh was propounded in a case between co¬ 
sureties applies equally to all other oases of joint liability, including a 
mortgage on several paroela of land. (See Story’s Equity Jurisprudence, 
seobion 484, Grigsby’s 2nd Edition, p. 313). In Fisber on Mortgages 
(5th Edition, p. 643) it is laid down that the right of contribution rests 
upon the principle that "a fund, whioh is equally liable with another 
to pay the debt, shall nob escape beoause the creditor has been paid out 
of that other fund alone.” The same rule has been enaobed in section 82 
of the Transfer of Property Aob, 1882, whioh provides that when 
several properties are mortgaged to seoure one debt, such properties 
are, in the absence of a oontraob to the contrary, liable to contribute 
rateahly to the debt secured by the mortgage. It therefore follows 
that where one of the properties has contributed more than its rate¬ 
able share of the mortgage debt, the owner of such property is [437] 
entitled to olaim contribution from the property which has nob dis¬ 
charged its own quota of liability and to be indemnified for the loss 
sustained by him to the extent by which the owner of the other property 
has benefited. In determining, therefore, whether a olaim for contribu¬ 
tion in suoh a case can be sustained the test is whether the payment 
made by the claimant or the amount realized by the sale of his property 
exceeds the amount for whioh that property was rateably liable, and whe¬ 
ther the property from the owner of which contribution is claimed has to 
that extent been relieved of liability and has thus benefited. And it is 
immaterial whether the amount paid has been realized by coercive pro¬ 
cess and whether or not it has fully discharged the debt. I am aware of 
no authority, nor has any been oited to us, for the proposition that a 
suit for contribution cannot be brought until the whole amount of the 
debt has been paid. Eaoh case will depend on its own merits, and, as I 
have said above it must be established in eaoh case that the claim¬ 
ant has been damnified and that his opponent has benefited by being 
eased to the extent of the amount claimed. The authorities on the point 
are against the contention of the respondents. The rule on the subject 
is thus stated in Leak on Contracts (3rd Edition, p. 59): Where seve¬ 

ral persons are co-debtors for the same debt or liability, which as bet¬ 
ween themselves is payable in several shares, and one is compelled to 

(1) (1787) 2 W. and. T. (7th ed.), p. 636. 
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pay the whole or a part greater than his share, he is entitled to recover 
from each of the others a contribution or proportion of the exoesB 
beyond his own share/’ The rule thus enunoiated is not only suppor¬ 
ted by the ruling? to which the learned author refers, but also by 
the case of Davis v. Humphreys (l), in which the contention that the 
whole of the debt must be paid by the claimant or some one liable be¬ 
fore he has a right to contribution was repelled. Parke, B. observed 
“ There is no rule of law whioh requires the surety to pay the whole 
debt before he can call for reimbursement. 1 ’ In Craythorne v. Swin- 
burne (2), Lord Eldon held as follows “ It has been long settled that if 
there are co-sureties by the same instrument, and the creditor calls upon 
[438] either of them to pay the principal debt, or any part of it, that 
surety has a right in this Court, either upon a principle of equity or 
upon contraot, to call upon his co-surety for contribution, and I think 
that right is properly enough stated as depending rather upon a princi¬ 
ple of equity than upon contract.” These were, it is true, cases of co¬ 
sureties, but in the principle there is no distinction between the oase 
of co sureties and the case of oo-mortgagors. In both oases the right of 
contribution arises out of the same consideration, namely, that one per¬ 
son has paid more than his proportion of the oommon burden and is 
entitled to be reimbursed for what he has paid in excess of his propor¬ 
tion. Whether the payment has been obtained from a person who as 
surety for a debt is personally liable to pay it or from property whioh was 
liable as collateral security for the debt, the ground upon which contri¬ 
bution is allowed is the same. The fact that the right in the one oase is 
a personal right and that in the other it U a real right makes no diffe¬ 
rence. The difference exists only in the remedy open to the party 
entitled to contribution. In the case of co-sureties the amount of the con¬ 
tribution can be recovered from the person of the co-surety. In the case 
of co-mortgagors it oan be recovered from the property mortgaged by 
the oo-mortgagor. But this is beoause in the latter case there is a 
charge on property whioh does not exist in the former, not beoause the 
right to contribution arises out of different considerations. What those 
considerations are has not been suggested. If it is open to a creditor to 
prooeed against the property of the contributory in the case of co-mort¬ 
gagors, it is equally open to him to proceed against the person of the 
contributory in the oase of co-sureties. If the right to contribution 
depends upon the discharge of the whole of the burden, it must so de¬ 
pend as much in the oase of co-sureties as in the case of oo-mortgagors. 
The authorities to which I have referred, however, show that suoh con¬ 
siderations cannot prevent the aoorual of the right of contribution in the 
case of co-sureties. The principle is, as I have said above, the sa^e 
in both cases, namely, that one party has eased the other of a burden 
which he had to bear, a principle whioh had its foundation upon 
[489] natural equity and general justice, that is to say, in those ru^ 8 
of equity and justice whioh the courts in this country are enjoined by 
the Legislature to administer. 

The case law on the subject in this country is directly in poiu fe . 
In Bhagirath v. Naubat Singh (3) the one-third share of Naubat Singh 
a certain village was sold by auction in execution of a decree obtain 
upon two mortgages executed by him and two other persons, in *nio 


(1) (1840) 6M. andW. 153: 55 R. 
R. 547. 


12) (1807) HVes. 160. 

(8) (1879) I. L. R. 2 All. 115. 
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»nd another village were hypothecated. The amount due upon the 
decree was Re. 0 961-10-5, but Re. 2,600 only was realized by the sale of 
Singh s share. As the shares of the other mortgagors had been 

tfu , ®* eou J lon of other forces aod purchased by the appellant 
Bhagirath, who was the mortgagee, Naubafc Singh sued him to have the 
sale of his share sot aside and to redeem the mortgage of that share 
npon payment of his proportion of the decretal amount. The lower 
appellate Court decreed this olaim. Upon Seoond Appeal to this 
Court Turner and Oldfield, JJ., set aside the deoree of the Court 
below, but held that Naubat Singh was entitled to contribution on 
the ground that the sum realized by the sale of his share of the mortga¬ 
ged property exceeded the proportionate share of his liability under the 
mortgages. A deoree was accordingly made in his favour for the 
amount which was found to be due to him and a sale of the other 
mortgaged village was ordered for the recovery of that amount. This 
case is a clear authority, not only for the proposition that a right of 
contribution arises, even when the whole of the debt has not been 
discharged, hut also for holding that there is a oharge for the amount of 
the contribution. In Ibn Husain v. Ram Dai (1), whioh was the suit 
for contribution brought by Ibn Hasan, the appellant in this case, and 
Vilayat Husain, against the mortgagor of the present respondents, it was 
held by Edge, C.J., and Brodhurst, J., that the other villages were liable 
for contribution. There is no reason for assuming that the learned 
JudgeB had not present to their minds the faot that a portion only of the 
deoretal amount had been realized by the sale of Ibn Hassan s villages. 
Upon the case being remanded to the Court below by those learned 
[440] Judges, that Court dismissed the suit holding that it was not 
maintainable inasmuoh as the decrees had not been completely satisfied. 
This decision was manifestly dissented from by Tyrrell and Blair, JJ. t 
who on 1st August 1893 set aside the judgment of the Subordinate Judge 
and remanded the oase for trial on the merits. In Hart Raj Singh v. 
Ahmad-ud-din Khan (2) a deoree for contribution was made by my 
brother Aikman and myBelf, although only a part of the decretal amount 

had been realized by the decree-holder. In the recent ewe ot Rajah of 

Vizianagram v. Rajah Setruchirla (3) the eminent Judge, Sir Bhashyam 
Ayyangar held that “ the party seeking contribution has a oause of aotion 
to enforce contribution * * m soon as be has made any payment in 
excess of his share, and he need not wait till he makes the whole pay¬ 
ment " (see p. 716). These oases support the conclusion at whioh I have 
arrived, and, as I have already said, not a single case had been cited to 
ns in whioh a contrary view has been held. Indeed, Mr. Qokul Prasad 
the learned vakil lor the respondents, admitted his inability to refer to 
an, case which favoured his contention He relied on two Plages in 
Bobbin’s Law of Mortgages, Vol. I, p. 774, and Jones on Mortgages Vol. I, 

p. 49, in which it is MM SS. off j£ 

debcTe may enforce contribution from the others. In neither of those 

TsS w 

is it laid down that the ngMO j8 ^ ^ learQad yakil arguea , thafc 

contribution oannot be claimed in ever, case in which th e clai mant has 


(1) (1889) I. L. R. 12 AU. 110 

(2) (1897) I.L. R. 19 AU. 5*5. 


(8) (1902) L L. R, 26 Mad. C86 
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paid more than his share of the liability. But, as I have said above, 
each case must depend upon its own oiroumsbances, the test being 
whether the payment made by the claimant has benefited the party sued. 
For example, to take the case which I put to the learned vakil at the 
hearing, if three estates A, B and C, whioh are of equal value, are 
mortgaged to secure a debt of Rs. 900 and one of them, A, is sold 
for Rs. 600 and discharges the mortgage to that extent, the [411] 
owners of the villages B and C are undoubtedly benefited, the liability of 
each of them being reduced by one-half. There appears to be no 
reason in justice or equity why the owner of A should not have the right 
to obtain contribution from B and C. I need hardly point out that con¬ 
tribution cannot be claimed from a oo mortgagor whose property, equally 
with the property of the claimant, has been sold at the instance of the 
mortgagee, because it has contributed its proportion of the debt. This 
was held by my brother Aikman and myself in Eari Raj Singh v. 
Ahmad-ud-din Khan (1), where, referring to the rule laid down in Fisher 
on Mortgages that a fund which is equally liable with another to pay a 
debt shall not escape because the creditor has been paid out of that other 
fund alone, we said :— It therefore follows that such of the mortgaged 
properties as have been sold for realization of the mortgage money and 
have thus contributed to the mortgage debt are not liable to a claim for 
contribution, and that Buoh a claim can only be advanced by the owners 
of those villages whioh have contributed more than their rateable share 
of the debt and against those portions of the mortgaged property only 
which have not contributed to the mortgage debt and have benefited by 
the sale of the property of the claimants for contribution.'’ It might 
perhaps be convenient, in order to avoid multiplicity of suits, to require 
that the whole debt should be paid before a claim for contribution could 
be entertained, but, as observed by Edge, C. J., and Blair, J., in Lalji 
Mai v. Nand Kishore (2), “ convenience is not always a good reason for 
laying down a proposition of law,” and considerations of convenience and 
expediency should not be allowed to bar or suspend the enforcement of 
an equitable right which has already acorued and tc justify a court in 
refusing to reimburse a party for the benefit he has oonferred on another. 

It is said that the appellants will not suffer any injustice, as the 
relief now olaimed could have been obtained in the suits whioh Raja Sheo 
Raj Singh brought to enforce his mortgages, and that the rights inter se 
of the co-owners of the mortgaged property could have been adjusted 
in those suits. As regards this I may observe, in the first place, that 
on the dateB on [442] whioh Raja Sheo Raj Singh obtained his deorees, 
Ibn Hasan had not acquired any interest in any portion of the 
mortgaged property. He purchased the villages Basanta and Tanda 
Mahidaswala on the 20bh of April 1874, that is, several months after the 
deorees had been passed, the dates of the deorees being the 13th and 
the 14th of November 1873. It was therefore impossible for him to 
obtain an adjustment, in those suits, of the right which he now claims. 
In the next place, no right of contribution could aoorue to him and no 
question of a charge for contribution could arise until the property 
owned by him was actually sold in execution of the mortgage deorees. 
and it was ascertained that it had contributed to the debt something in 
exoess of its proportionate liability. It wag therefore equally impossible 
for him or for any of the co-owners of the mortgaged property to have 


(1) (1837) I. L. R. 19 All. 545. (2) (1897) L L. R. 19 All. 332. 
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hfa kh« h rLh? tn A m ° r . t • ® Ra b T'- °” 9 aDd '^'visible, the mortgagee 
h.a the right to pursue ins remedy against the whole or any part of the 

mortgaged property, irrespective of the rights inter se of the mortgagors 
or co-owners of that property. It i, only when the integrity of a mort 
gaga has been broken up by reason of the mortgagee having aoquired 
the share of a mortgagor that the question of the respective liability of 
each of several mortgagors may arise. Where no question of the right 
ol the mortgagee to proceed against any particular portion of the 
mortgaged property is involved, a Court cannot adjudicate upon the 
rights and liabilities of the defendants aa between themselves. Except 
when neoessary for granting to the plaintiff the relief to whioh he 
is entitled, a Court should not adjudicate between co-defendants. 
Upon this point 1 may quote the following observations of Wigram, 
V. 0., in Cottingham v. The Earl of Shrewsbury (1) If a plain* 
tdff cannot get at his right without trying and deoiding a case [443] 
between co-defendants, the Court will try and decide that case and 
the co-defendants will be bound. Bub if the relief given to the 
plaintiff does not require or involve a deoieion of any case between co- 
defendants, the oo-defendants will not be bound as between eaoh other by 
any proceeding whioh may be neoessary only to the deoree the plaintiff 
obtains." The analogy of the oase of BUooesaive inoumbranoerB and 
marshalling seems to me to have no bearing upon the present question. 
The dootrine of marshalling is resorted to in order to oompel a prior 
mortgagee to proceed in the first instance against a particular portion of 
the mortgaged property, and necessarily involves a question of the mort¬ 
gagee's right to Bell. Similar considerations apply to the oaae of BUooe 8 sive 
incumbrancers. In any case I fail to see how in the mortgagee’s suit 
for sale any question could be raised and determined as to the right 
of one of the co-owners of the mortgaged property to claim contribu¬ 
tion and a oharge for it against another oo owner, suoh as has 
been claimed in this suit. In my opinion it is not essential for the 
aoorual of the right of contribution that the whole of the debt has been 

paid. 

Upon the next question, namely, whether a person enbitled to contri¬ 
bution also acquires a oharge in the case of a mortgage, the provisions 
of sections 82 and 100 of the Transfer of Property Act, cannot, as it 
seems to me, leave any room for doubt. Seotion 82 provides that 
“ where several properties, whether of one or several owners, are mort¬ 
gaged to seoure one debt, suoh properties are, in the absenoe of a oontraot 
to the contrary, liable to contribute rateably to the debt Beoured by the 
mortgage." It will be noticed that the liability to contribute to the 
common burden attaches to the properties subject to that burden and 
not personally to the owners of those properties. This is further 
manifest from the fact that “ where the equity of redemption is trans¬ 
ferred by way of sale, no personal liability is incurred by the purchaser 
except when he enters into a covenant to pay. (Ghose on Mortgages, 
3rd Edition, p. 44 ). The liability fo r the mortgage debt rests in 

( 1 ) (1843) 3 Haro, 27. 
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such a oase on the properby purchased by him. Ib follows fehab when 
the owner of one of several properties liable for a debb pays [Ml] 
it, or when ib is realized by sale of one of such properties, ib is the 
remaining properties from whioh reimbursement is to be obtained. Con¬ 
sequently by the operation of section 82 those remaining properties are 
made security for the payment of the amount of the reimbursement and 
a charge is created on them as defined in section 100. I cannot agree 
with the learned pleader for the respondents that a charge cannot be 
obtained otherwise than under Beotion 95. That seotion provides that 
where one of several mortgagors redeems the mortgaged properby and 
obtains possession thereof, he has a oharge on the share of each of the 
other co-mortgagors in the property for his proportion of che expenses 
properly incurred in so redeeming and obtaining possession As the 
seotion is worded, it provides for only one class of oases in whioh a 
oharge is required, namely, the case of a co-mortgagor who has obtained 
possession after redeeming the mortgage. In my judgment the seotion 
is not exhaustive. Surely a mortgagor who redeems a mortgage other 
than a usufruotuary mortgage and doeB not obtain possession upon 
redemption is also entitled to a oharge, bub this charge is in my opinion 
acquired nob under section 95 bub under the provisions of sections 82 
and 100. From the fact that the Transfer of Property Aot providefl 
specifically for one class of oases in whioh a oharge is obtained, it does 
nob follow that the Legislature intended that a oharge oannob be acquired 
in any other case. Seotion 95 appears bo me to be what Maxwell, in his 
Interpretation of Statutes calls “ a superfluous provision," enacted by 
the Legislature ‘ under the influence of exoesaive caution.” Ib has been 
held in numerous oases that a person olaiming contribution in the case 
of a mortgage debt is entitled to a oharge on the property for contribu¬ 
tion. The oourse of rulings on the subjeot in this and other Courts has 
hitherto been, as far as I have been able to ascertain, uniform. I may 
refer to Bhagirath v. Naubat Singh. (1), Pancham Singh v. Alt 
Ahmad (2), Ibn Husain v. Bam Dai, (3) Baldeo Sahai v. Baij Nath (4), 
Hari Baj Singh v. Ahmad-ud-din (5), Shanto Chandar v. Nain Sukh (6), 
[445] Dhanappa v. Yamnappa (7), and the other cases oolleoted on 
p. 640 of Agarwala’s Mortgage Suits. (See also Ghose on Mortgages, 3rd 
Edition, pp. 444 and 446, and Story’s Equity Jurisprudence, Grigsby 0 
Edition, p. 313). 

The learned vakil for the respondent referred to the Full Benob 
ruling of this Court in Seth Chitor Mai v. Shib Lai (8), and that of tbs 
Caloutta High Court in Ktnu Bam Das v. Mozaffer Hosain Shaha (9)i 
and the recent decision of the Bombay High Court in Shivrao Narayan 
v. Pundlik Bhaire (10) as authorities in support of his contention. I 0®i 
however, of opinion that those oases have no bearing upon the question 
before us. What was held in those oases was that ft co-sharer who paid 
the Government revenue due upon an estate and thus saved the estate* 
did nob, by reason of such payment, acquire a charge on the share of tbe 
defaulting co-sharer. That is not the case here. Those rulings had no 
reference to the provisions of the Transfer of Property Aot. In 
j udgment sections 82 and 100 of that Aot confer upon a oo-m orbgaggrjp 

(1) (1879) I. L. R. 2 All. 115. (6) (1901) I. L. R. 23 All. 955. 

(2) (1881) I. L. R. 4 All. 58. (7) (1902) I. L. R. 26 Bom. 979. 

(8) (1889) I. L. R. 12 All. 110. (8) (1892) I. L. R. 14 All. 279. 

(4) (1891) I. L. R. 19 All. 371. (9) (1887) I. L. R. 14 Cal. 809. 

(5) (1897) I. L. R. 19 All. 545. ( 10 ) (1902) I. L. R. 26 Bom. 4 &T. 
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Ab for the fourth and last contention it is clear that if the appellants 
are entitled to contribution and a oharge for it they acquired the oharge 
on the date on whioh their villages Basanta and Tanda Mahidaswala 
were sold by auction in execution of Raja Sheo Raj Singh s decree* that 
ifl on the 20th of June 1874, or at least on the date on whioh the auction 
sale was confirmed Under section 100 of the Transfer of Property Act 
a oharge should be dealt with like a mortgage as far as may be, and 
the provisions of section 82 and other sections apply to the holder 
of a oharge. As the mortgage in favour of the [446] respondents was 
made subsequently to the dates mentioned above, the appellants would be 
entitled to priority over the respondents. 
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In this case the Court below has nob determined, as between the 
parties to this suit, whether the villages purchased by Ibn Hasan and 
subsequently sold in execution of Raja Sheo Raj Singh’s decree con¬ 
tributed more than their rateable share of liability, and whether the 
village Mansa, mortgaged to the respondents, benefited by the payment 
made with the sale proceeds of Ibn Hasan’s villages. It has also not 
found for what amount the appellants would be entitled to a prior oharge 
on Mansa in the event of their boing held to have a right of contribution. 
I would refer these questions to the Court below under seotion 566 of 
the Code of Civil Procedure ana authorize that Court to bake additional 
evidence if necessary. 

I regret that the conclusions at whioh I have arrived have not, as 
I understand, the approval and assent of the learned Chief Justice aDd 

my brother Burkitt. 


BUBKITT J._It is unnecessary for me to recapitulate the facts out 

of whioh this’appeal has arisen. They are very fully set forth in the 
judgments of the learned Chief Justice and of my brother Banerji, 
which 1 have had an opportunity of perusing. One question chiefly 
arises for consideration in this case, namely Has one of two or more 
co-mortgagors (including the transferees of the equity of redemption from 
any of them) whose portion of the mortgaged property has been sold in 
execution of a decree for sale on the mortgage and has fetched at auction 
a larger sum than was rateably attributable to it (under section 82 of the 
Transfer of Property Act) but has not discharged the whole of bbe 
mortgage debt, any right bylaw agamst his co-mortgagors to compel 
them to contribute and indemnify him to the extent by which the 
proceeds of the sale of bis portion of the mortgaged property were in 
excess of the amount rateably due from i , and i so, does he acquire a 
charge over his co-mortgagor’s portions of he mortgaged Property to he 
extent of that excess ? On that question I fully concur in the opinion 
expressed by the learned Chief Justice and in the reasoning by which 

that opinion is supported. _ 


U) 


(1893) L L R. 21 142 
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[«7] I am unable fco appreciate the argument whioh is sought to be 
drawn by analogy from the oase of oo-suretiea. Co-sureties bind them¬ 
selves to discharge in oertain eventualities the liabilities of a third party, 
for which they otherwise would not be responsible, while oo mortgagors 
(including in that term their transferees) are themselves the debtors liable 
jointly to their mortgagee for the re-payment of money they have bor¬ 
rowed from him on the security of their immoveable property, a liability 
’ whioh is enforceable by sale of that property. 

As to the question whether, in a suit for sale by a mortgagee against 
Beveral co-mortgagors (and their transferees) liable to the plaintiff mort¬ 
gagee under one and the same mortgage, the Court hearing that suit can 
settle the respective equities of the several oo-mortgagors (and their 
transferees) inter se, I do not think it necessary to express any opinion. 
The question nowhere arises for decision in this appeal. 

A suit for sale in which prior and subsequent mortgagees are brought 
before the Court stands on different footing and provision is made for 
such a case in the Transfer of Property Act. 

In my opinion this appeal cannot be supported. I would dismiss it 
with costs. 

By the Court. —The order of the Court is that the appeal be dis¬ 
missed with costs. 

Appeal dismissed. 


261 A. 447 (=1904 A. W. N. 61=1 A. L. J. 6fl.) 

FULL BENCH. 

Before Sir John Stanley, Knight , Chief Justice , Mr. Justice Blair and 

Mr. Justice Banerji. 


Gulzari Lal (Plaintiff) v. Madho Ram and another (Defendants).* 

[5th March, 1904.] 


Civil Procedure Code% section 244 (c)— Execution of decree—Representative of party to 
the suit in which the decree was passed-'Auction purchaser at sale in execution of 
simple money decree against judgment-debtor. 

Held, that an auction purchaser at a sale held in exeoution of a simple 
money deoree against a judgment-debtor whose property has been ordered to 
be sold at the suit of mortgagees in a mortgagesuit is a “ representative M of 
the judgment-debtor within the meaning of seotion 244 (c) of the Code of Civil 
Prooedure. There is no distinction between the case of a purchaser who 
[448] purchases by private agreement from a judgment-debtor whose property 
19 the subjeot-matter of a suit for sale at the instance of a mortgagee and that 
of a purchaser who purchases at a judicial sale in exeoution of a simple money 
decree against suoh judgment-debtor. Basti Bam v. Fattu (1). Madho Das 
v. Ramji Patak (2), Lalji Mai v. Nanda Rishore (3)» Out Prasad v. Bam 
Lal (4|, Dhani Ram v. Chaturbhuj (5), Daulat Singh v. Jugal Kishore (6), 
Mathura Das V. Lachman Ram (7), Sakharam Govind Kale v. Damodar 
Akharam Gujar (8), Kuriyali v. Mayan (9), Prosunno Kumar Sanyal v. Kali 

* Second Appeal No. 1028 of 1901, from a deoree of £. J. Dalai, Esq., Additional 
Distriot Judge of Moradabad, dated the 6th October 1901, confirming a deoree of Baba 
Achal Behari, Additional Subordinate Judge of Moradabad, dated the 5th December 
1900. 


(J) (1886) 1. L.R. 8 All. 146. 

(2) (1894) I. L. R. 16 All. 286. 

(3) (1897) I. L. R. 19 All. 332. 

(4) (1898) I. L. R. 21 All. 20. 

(6) (1899) I. L. R. 22 All. 86. 


(6) (1899) I. L. R. 22 All. 108. 

(7) (1902) I. L. R. 24 All. 239. 

(8) (1885) LLR.9 Bom. 468. 

(9) (1888) 1. L.R. 7 Mad. 266. 
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ChlkrhUr', 1 [! } \f huh ,'‘ UoHunPal v. >funda Lai Dev (J) and Mali Lai 

a£ml*\ o“ " (3) ro,orro ' 1 M - SMt v - B " 


Tho term “ roprasou tattoo’ 1 as used in sootion 2U of the Code of Civil Pro- 
oeduro, whoa taken with roforonoo to tho judgment debtor, doe* not moan only 
hl« legal ropto*eutativo, thatiis, hi* hoir, oxooutor or administrator, bat it 
means hi* representative in iutoroat and includes a purohaser of his interest 
who, so far as $uoh interest U oonoeruod, is bound by the deoree. Ishan 
Chunder Sirkar v. Beni oladhub Sirkar (5) approved. 

Per BANttli.il, J.—Every purchaser of tho judgment-debtor's interest who is 
bound by the docreo is a roprosontative of tho judgment-debtor, within the 
meaning of seotion 244 of the Code of Civil Procedure, whether ho is a pur¬ 
chaser under a private sale from the judgment-debtor or a purohaser at a oom- 
pulsory sale hold in oxeoution of a deoree obtained against the judgment-debtor. 
Madho Das v. liamji l‘atak (6), Oobardkan Bax v. Btshan Prasad (7), Jag at 
Naroin v. Jagrup (8), liadha Madkub Holdar v. Monohur Mukcrji (g) and 
lehan Chunder Sirkar v. Bent Madhub Sirkar (6) referred to. 

[Pol. 87 All. 155; 1900 A. W. N. 43=9 A. L. J. 110=28 All. 337 ; 1 S. L. R. 158 : Cf. 
43 Mad. 107=38 M. L. J. 82 (F. B.) ; 1917 <M. W. N. 8(51; Ref. 6. A. L. J. 
284=1900 A. W. N. 87 ; 4 A, L- J. 135=29. All. 275=1907 A. W. N. 04 ; 1908. 
A. AY. N. 122=5. A. L. J. 285 ; 5 A. L. J. 557-1908 A. \Y. N. 157=30. All. 
879; 31 All. 82 (F. B.)=5 M. L. T. 185=6 A. L. J. 71 ; 9 C. L. J. 485=1 
I. C. 218 . Dist 5 A. L. J. 5l7=A. W. N. 1908, 93 ; 30 All. 231 ; 52 1. C. 739.] 

The faote of this case are as follows:— 

Madho Ram and Hargu Lai held five separate mortgage bonds exe- 
oubed by Ram Bahai and others. They put all five bonds into suit; and 
on the 8bh of Maroh 1897, obtained from the Subordinate Judge of Mora- 
dabad a deoree for sale under section 88 of the Transfer of Property 
Aob. In this deoree there was a condition that each property should 
be liable to be sold in satisfaction of the bond or bonds by whioh 
it was hypothecated, and not in satisfaction of the entire amount 
of all the five bonds. When, however, the order for sale under 
[449] seotion 89 of the Act came to be prepared, that order merely 
direoted that the properties mentioned io the deoree should be sold, but 
gave no directions with regard to the liability of the several properties to 
satisfy the debb. The deoree-holders accordingly applied for sale of all 
the mortgaged properties. One of the judgment-debtors took objection 
to the form of the order under seotion 89, and contended that tho sale 
of all the mortgaged properties in satisfaction of the consolidated debt 
was improper. But the High Court in appeal held that the only order 
Whioh could be executed was the order under section 89, and that as the 
judgment-debtor had not taken steps in time to have the mistake in that 
order rectified, he could not be permitted at that late stage of the pro¬ 
ceedings to go behind it. The judgment of the High Court was delivered 

on the 22nd of May, 1900. . T 1 . u u i 

On the 20th of January 1899, one Gulzan Lai, who held a simple 

•t ftna - nf Sahai. in execution of that decree brought to 

.T 6y i Till XoSsome of the properties, the subject of the 
sale and himself potohawd bo^ ^ aboyemention(jd by Madho Kam 

mortgage deoree judgment of the High Court of the 2‘2nd ot 

execution of their decree and brought t o sale the propert.es purchased Dy 

(1894) I. L. R. 16 All. 286. 


(1) (1892) I. L. R, 19 Cal. 683. 
(3) (1899) I. L. R- 26 Cal. 324. 

(3) (1896) I. L. R. 26 Cal. 326. 

(4) (1894) L L. R. 17 All. 222. 

(5) (1896) I. h. R. 24 Cal. 62. 


( 0 ) 

(7) 

( 8 ) 
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(LJGO) I. L. R. 23 All. 116. 
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GuUari Lai. Galzari Lai objected to the sale, but his objection wag 
disallowed. He therefore, the sale not having been confirmed, brought 
the present suit for a declaration that the defendants were not entitled 
to bring to sale in satisfaction of their entire debt the property hypothe¬ 
cated in the bonds executed in their favour which the plaintiff had 
purchased, but “ that the property purchased by the plaintiff and hypo¬ 
thecated in a bond standing first in point of time should be sold in satis¬ 
faction of it first, and if the same property be hypothecated in subse¬ 
quent bonds, the amount due thereunder should be deduoted from the 
sale-proceeds in order of priority. M 

The Court of first instance (Subordinate Judge of Moradabad) 
dismissed the suit on the ground that the plaintiff, having purchased 
subject to the order absolute of the 10th of Deoember 1897, oould not go 
behind that order. An appeal by [*B0] the plaintiff was dismissed for 
somewhat similar reasons by the Additional District Judge. The lower 
appellate Court’s reasons for dismissing the appeal before it are sum¬ 
med up in these words :— 

“ Appellant purchased a mortgagor's property after the decree absolute was passed 
and has brought a regular suit where a party to the deoree absolute would have procee¬ 
ded under section 244, Civil Procedure Code. I consider appellant to be in exactly the 
same position as a party to the decree, and I am not shown by reference to any law or 
rulings that a party to the deoree would have succeeded in restricting respondents to 
sell the hypothecated property in the manner provided by the seotion 88 deoree." 


The plaintiff thereupon appealed to the High Court. 

Pandit Mohan Lai Nehru , who appeared, holding the brief of 
Pandit Moti Lai Nehru , for the appellants, submitted that the plaintiff 
appellant being a purchaser under a Court sale was not a representative 
of the judgment-debtor within the meaning of section 244 of the Code of 
Civil Procedure. The difference between a private purchaser and a 
purchaser at a sale held by order of a Court was that the former aoquired 
the right, title and interest of the judgment-debtor through him, whereas 
the latter acquired his right, title and interest adversely to him. Diven- 
dro Nath v. Bam Kumar (l). The following oases were cited as authori* 
ties for the proposition that a purchaser at a Court sale was not a 
representative of the judgment-debtor— Badri Prasad v. Sarju Prasad (2) 
and Sabhajit v. Sri Gopal (3). The ruling of the Privy Council in 
Prosunno Kumar v. Kali Das (.4) was distinguished on the ground that 
it only decided that a suit by a judgment-debtor to set aside a sale did 
not lie against the deoree holder even if the auction purchaser were made 
a party. The same view was taken in Mathura Das v. Lachman 
Das (5 ). These rulings do not of necessity imply that an auotion pur¬ 
chaser is a representative of the judgment-debtor ; he may be made a 
party simply as a person interested in the result of the suit— Mahabir 
Prasad v. Partab Chand (6). The Full Bench case in the Caloutta High 
Court Ishan Chunder Sirkar v. Beni Madhub Sirkar (7) is opposed to the 
Full Benoh ruling of this High Court in Sabhajit v. Sri Oopal (3). 

[461] Mr. G. W. Dillon , who held the brief of Mr. A. E. Byves Jot 
the respondents, contended that there waB no difference in principle 
between the position of a purchaser at an auotion sale held by order of a 

(1) 11881 ) I. h. R. 7 Cal. 107. (5) (1902) I. L. R. 24 AIL 239. 

(2) Weekly Notes, 1894, p. 59. (6) (1900) I. L. R. 22 All. 450. 

(3) (1895) L L. R. 17 All. 222 . (7) (1897) I. L. R. 24 Cal. 62. 

(4) (1892) L h. R. 19 Cal. 883. 
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0( R pnvste n pur ? h ^ r - Ha r0lied »«« V. Fattu (1). 

P 'V a i ?*’ Lal i' Mal v. Nani Kishore (3), Gar 
Prasad v. Sam La (4) and £«lia Prasad v. BnsonJ Ram (5). The 

deoin on m the Full Benoh case Sabhajit v. Sri Gopal (6) was opposed to 

* Full Benoh of the Caloutta High Court in Prosunno Kumar v. Kali 

flw v7)« ftDQ iti was submitted that the decision in the former case was 
open to doubt}. The true best of the position of the purchaser was 

whether the deoree could be executed against him -Badri Narain v. Jai 
Kishsn ( 8 ). 

STANLEY, C.J.—The question discussed before us in this appeal is 
the subjeot of conflicting decisions in this Court. It is whether or not 
&□ auction purchaser at a sale held in execution of a simple money deoree 
against a judgment-debtor whose property has been ordered to be sold ab 
the suit of mortgagees in a mortgage suit, is a representative of the judg¬ 
ment debtor within the meaning of seotion 244, sub-eeobion (c) of the 
Civil Procedure Code. 

One Ram Sahai and others executed five mortgage-deeds hypothe¬ 
cating different portions of their property in favour of the defendants 
Madho Ram and Hargu Lai. The several mortgages did nob comprise 
the whole, bub parts only of the mortgaged property. The defendants 
brought a suit for reoovery of the amount due bo them on foot of all the 
mortgages by sale of the mortgaged property, and obtained a deoree for 
sale under section 88 of the Transfer of Property Act. This deoree 
provided “ that the properties hypothecated in the bonds shall be 
considered liable for the satisfaction of the amounts due by them 
respectively, together with all legal ooBts and future interest, etc.’' 
It further declared that “ on the 8bh of September 1897, the sum 
of Rs. 52,259-1-3 will be payable to tbe plaintiff with future interost, 
eto., ’* and direoted that in case the defendants [452] should fail 
to pay to the plaintiff the said sum on or before the date mentioned, 
the property should be sold and the prooeeds of the sale be 
paid into Court and applied in payment of the sum found due to tbe 
plaintiff, eto. On the 10th of Deoember 1897, an order absolute for 
sale was passed under seotion 89 of the Aob bo which I have referred. It 
merely direoted that the property mentioned in the deoree be sold, bub 
gave no directions in regard to the liability of the several properties to 
satisfy the debt. The defendants, deoree-holdere, took out execution of 
the decree and prayed for the sale of all tbe mortgaged properties One of 
the judgment-debtors took objection to the form of the order under sec¬ 
tion 89 and contended that the sale of all the mortgaged properties in 
satisfaction of the consolidated debt was improper This Court in appeal, 
however held that the only order which oould be executed was the 
order under seotion 89, and as the judgment-debtor had not taken steps 
in time bo have the mistake in that order rectified, he could nob be per¬ 
mitted at that late stage of the Proceedings to go behind it. and by its 

judgment delivered on the 22nd o May 1900, the Court held that all 

the properties were liable to be sold for the amount due under the five 

'^Meantime on the 20bb of January 1899, the plaintiff, who bad 
obtained a simple yr—Vjfo ree agftipBti fche Pigment-debtors, in execution 


(1) (1886) LL.B.8 All. 146 
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(8) (1897) L L. R. 19 All- 882. 
( 4 ) (1899) L L. R. 21 All. 20. 


(5) (1901) I. L. R. 23 All. 846. 

(6) (1896) L L.R. 17 All. 222. 

(7) (1892) L L. R. 19 Cal. 883. 

(8) (1894) I. L. R. 16 All. 488. 
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of hi a decree had sold and purchased himself portion of the property 
comprised in the defendant s mortgages. 

After the disposal of the appeal in this Court the defendants again 
took out execution of their decree and the properties purohased by the 
plaintiff were sold, but the sale has not as yet been confirmed. The 
plaintiff objected to the sale in the execution department, but his objec¬ 
tion was disallowed. Thereupon he brought the present suit for a 
declaration that the defendants were nob entitled to bring to sale in 
satisfaction of their entire debt the property hypothecated in the bonds 
executed in their favour, which the plaintiff purohased, but “that the 
property purohased by the plaintiff and hypothecated in a bond stan¬ 
ding first in point of time should be sold in satisfaction of it first, and 
if the same property be hypothecated in subsequent [453] bonds, the 
amount due thereunder should be deducted from the surplus sale- 
prooeeds in order of priority.” The defendants defended the suit, and, 
amongst other defences, raised the point that the plaintiff being the 
purchaser of the interest of the judgment-debtor in part of the pro¬ 
perty is a representative of the judgment-debtor, and is not entitled, 
under the oiroumstances which I have mentioned, by reason of the pro¬ 
visions of seotion 244 of the Code of Civil Procedure, to bring a regular 
suit. The Court of first instance dismissed the plaintiffs claim. 

Upon appeal the learned DiBtriot Judge dismissed the appeal on the 
ground that the suit was barred by the provisions of section 244. Henoe 
this appeal. 

The only ground of appeal whioh it iB necessary for us to determine 
is the ground that “ the Court below has erred in holding that the appel¬ 
lant, an auction purchaser, is a representative of the judgment-debtor 
within the meaning of seotion 244." As I have said, the decisions on 
this question are in oonfliot. I do not propose to refer to all the autho¬ 
rities bearing upon the point whioh have been oited to us, but shall con¬ 
tent myself by a reference to one or two of them. Seotion 244 defines 
the questions whioh are to be deoided by a Court executing a deoree and 
directs that suoh questions shall not be determined by a separate suit. 
Clauses (a) and (6) specify definite questions, whilst olause (c) is of more 
general application, embracing, as it does, “any other questions arising 
between the parties to the suit in which the decree was passed, or their 
representatives, and relating to the execution, discharge or satisfaction 
of the deoree or to the stay of execution thereof." In the Full Bench 
case in this Court of Basti Ram v. Fattu (1) it was held that the provi¬ 
sions of section 244 prohibited not only a suit between parties and their 
representatives, but also a suit by a party or his representatives against a 
purchaser at a sale in execution of a money deoree, the object of the 
suit being to determine a question whioh properly arose between the 
parties or their representatives, and related to the execution, dis¬ 
charge or satisfaction of the deoree. In that case the defendant in the 
L454J suit held a simple money decree against the plaintiff, and in 
execution of that deoree caused to be attached and advertised for sale the 
plaintiff’s right of occupanoy in certain lands. The plaintiff objeoted to 
the attachment on the ground that the sale in exeoution of the deoree of 
such a right was prohibited by section 9 of Aot No. XII of 1881. The 
Court executing the decree disallowed this objection, and the tenure was 
put up for sale and purohased by the defendant, and possession of the 


(1) (1886) I. L. R. 8 All. 146. 
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lands was delivered to him. The plaintiff then brought his mit against 
the defendant to set aside the order disallowing his objection and also the 
sale* and for reoovery of possession of the land, on tb6 ground that the 
Sale was illegal. The Court of first instance gave a decree in favour of 
the plaintiff, whioh was affirmed by the lower appellate Court. A second 
appeal was preferred to this Court which was referred to a Full Bench, 26 4. 447ac 
when it was, as I have stated, held that the question involved in the suit 
was determiuable only by an order of the court executing the deoree and 
that the suit was nob maintainable. The Court consisted of Petheram, 

C. J,, Straight, Oldfield, Brodhurst and Tyrrell, JJ. Referring bo the 
questions arising under section 244, the learned Judges say :— ' The ques¬ 
tions must be questions which arise between parties to the Buit or their 
representatives, and whioh relate to the execution, discharge or satisfac¬ 
tion of the deoree. If they are questions of this nature, and whioh pro¬ 
perly arise between the parties or their representatives, they must be 
determined by order of the court executing the deoree and not by sepa' 
rate suits J and the provision disallowing a separate suit to determine 
these questions applies not only to prohibit a suit between parties 
and their representatives, but also a suit by a party or his representa¬ 
tives against an auction purchaser in execution of the decree, the objeot 
of which is to determine a question whioh properly arises between par¬ 
ties or their representatives and relates to the execution, discharge or 
satisfaction of the deoree. If the question be of this nature, it is one 
whioh by section 244 must be determined by order of the court executing 
the decree, and not by separate suit, and it is immaterial whether the 
party did or did not raise it prior to the auction saleiat the time of 
[485] execution. If he did not, he lost the remedy whioh the Legis- 

lature has provided." 

STSSw.'c <•”.*.—r “»-;.r 

" , a u , 3 •.«„^ a fanrAS such as exist in the case before 

that a purobaeer, under circumstances bulu 

ub, would not be in the like position. 

T , . u f.hafc there is no real distinction. It was 

It Menu to me, howe ^;JJ n ‘ 8U ed, the suit being to set aeide 

qua auction purchaser the defendant " ^ ^ to be the 

the sale to him, and as e ^ h au ^ P witbin tha meaning of section 244. 
representative of the judgment-debtor wiu . r t , . 

f fcion 244 is indicated by their Lordships of 
The true meaning of «eoto Kumar Sanyal v. Kali Das 

the Privy Council m the °* 0 fcbab wbere que8 tions are raised between 

Sanyal (1), in which it W ^ “ 0I8OU tion, discharge or satisfaotion, 

the parties to a decreei re B ^ j a aioial sale, who was no party to the 

the faot that the purcha nuestion, is interested and oonoern- 

deoree of whioh the eX0OU , 1 ^\ uM to prevent the application of section 

ed in the result, has never matters to the court executing the 

244, limiting the disposal ^ fcbe appellanba in that appeal that 

deoree. It was argued on iBioDg 0 f seotion 244, because the 

the suit was nob barred by p btaer0 a8 muc b as anybody and 
question concerned the auc B a queB tion “ arising between 

therefore oonld not properb 0 ree was passed." 
the parties to the suit m . udgmenfc re f e r to two oases whioh had 
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arisen under seofcion 244, namely, fche case of Sakharam Oovind Kale v. 
Damodar Alcharam Gujar (1) and Kuriyali v. Mayan (2), and observe 
It is of the utmost importance that all objections to execution sales should 
be disposed of as cheaply and as speedily as possible. Their Lordships 
are glad to find that the Courts in India have not plaoed any narrow cons¬ 
truction on the language of section 244, and that when a question [486] 
has arisen as to the execution, discharge or satisfaction of a decree between 
the parties to the suit in which the decree was passed, fche faofc that fche 
purchaser, who is no party to the suit, is interested in the result has 
never been held a bar to the application of the section.” 


I take this to mean that a question whioh is determinable under 
seofcion 244 must be determined under that seofcion, notwithstanding 
that the interest of one of fche parties to the suit has passed to a third 
party ; and that fche deoision arrived at will be binding on such third 
party as well as on fche parties to the suit. Their Lordships did nob 
contemplate that fche deoision would not be binding on the third parby 
or that an order under it would be passed without giving fche third party 
an opportunity of intervening and being heard. Likewise it seems to 
follow that a purchaser by private sale of the judgment-debtor's 
interest pending suit must be regarded as the representative of the judg¬ 
ment-debtor within fche meaning of fche section. He in fact represents 
fche interest of fche judgment-debtor in fche property whioh is fche subjeob- 
matter of fche suit. This was nob the view whioh was taken by a Full 
Bench of this Court in the oase of Sabhajit v. Sri Gopal (3). It was in 
that case held that a purchaser at an auofcion sale under a decree is nob, 
as suoh purchaser, a representative of a party or a parby to the suit in 
which decree was passed, although, if Buoh auction purchaser was a trans¬ 
feree, within fche meaning of section 232 of Act No. XIV of 1882, of fche 
decree, he might bo, as suoh transferee, a representative of a party bo fche 
suit for the purpose of seofcion 244 of that Code. The facts of that oase 
were as follows :—One Kundan Lai brought a suit upon a mortgage for 
sale of a share in a certain village, fche defendants of that suit being 
Sita Ram and Day a Kishan, the predecessors in title of Sri Gopal. 
The defendants pleaded that they were in possession under two mort¬ 
gages of the. 20th of January 1856 and fche 5th of July 1869. The 
Courb of first instance dismissed the suit. But upon appeal fche appel* 
late Court deoreed fche plaintiff's claim subjeofc to fche rights of the defen¬ 
dants under their prior mortgages, Kundan Lai having obtained bis 
decree for sale transferred [437] it to Sabhajit, who in execution 
of ifc brought fche mortgaged property to sale and purchased it 
himself and obtained possession. Thereupon Sri Gopal olaiming 
as heir bo Sita Ram and Daya Kishan applied to be restored to 
possession. Sabhajit resisted this application on fche allegation that 
Sita Ram and Daya Kishan were never in possession as morfc* 
gagees, but had obtained possession merely as auofcion purchasers 
under a simple money deoree. The Subordinate Judge found that 3ifca 
Ram and Daya Kishan had been in possession as mortgagees and passed 
an order reinstating Sri Gopal in possession. The auofcion purchaser 
thereupon applied bo the High Court for revision of this order 
of fche Subordinate Judge, when the matter was referred to a Full 
Bench, and ifc was held that fche auotion purchaser Sabhajit, 


1) (1885) I. L. R. 9 Bom. 468. 

2) (1888) I. L. R, 7 Mad. 255. 


(3) (1894) 1. L.R. 17 All. 229. 
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b9 f ha r ifi r °' bhe a80roe ' ™ * representative 

Of a parby to the suit within the moaning of section 244. 

.. • V J ?? reference in the judgment in this case to the judgment of 
their Lordships of the Privy Counoil to which I have referred, and no 
reference to the earlier Full Bench oase in this Court of Basti Bam v. 
rattu UJ. It is difficult to reoonoile the decision with the pronounce¬ 
ment of their Lordships of the Privy Council in the case Prosunno 
Kumar Sanyal v. Kali Das Scinyal 

This deoision also appears bo be in oontliofc with the views expressed 
by Edge, C. J., and my brother Banerji, J., in the case of Madho Das 
v. Bam jit Patak (2) in bhe following passage :—“ lb has been held, and 
we think rightly, by the High Court ab Caloutta and the High Court 
at Bombay and by this Court, that where the decree in execution is a 
decree for sale of hypothecated property, a purchaser who had purchased 
under a private sale from the judgment-debtor bhe property, or part 
of it, 80 decreed to be sold, was a representative within the meaning of 
aeobion 244, aud there was good reason for so holding, because the suit 
and deoree were based on the mortgage or hypothecation bond. The pro¬ 
ceeding was really one in ram qua the property, and the person claiming 
title bo the property affeoted by those proceedings would be a representa¬ 
tive within [498] the meaning of section 244. In a suit for sale under the 
Transfer of Property Act, 1882 (Act No. IV of 1882) such a purchaser, if 
hia purchase was made before the institution of the suit, and if the plain¬ 
tiff in the suit had nobioe of the purchaser’s interest, would by reason of 
seotion 85 of that Aot be a neoessary party to the suit. If the purchase 
was made after the suit was instituted, it was made pendente lite. In 
either oase, if for no other reason, convenience suggests that such 
purchaser should be treated as a representative of the defendant mort¬ 
gagor from whom he purchased the whole or part of the property, the 
sale of whioh was sought by the plaintiff in the suit. * 

This was a case of a private purohaee, bub I am wholly unable to 
disoover any reason for drawing a distinction between the oaRe of a 
private purohase and a purchase in execution of a deoree so far as 
regards the question before the Court. In each oase the purchaser, as it 
appears to me, becomes the representative of the interest of the owner in 
bhe property which is the subject-matter of bhe suit and is in faot a 

r®proaentabiva ., q thfj oaS0 q[ ia ;y, a l v . Nand Kishore (3) alto 

appears bo be in direob oonfliob with the case of Sabhajit v. Sri Oopal. 
In that oase one Nand Kishore sued for a deoree declaring that the 
interest of his judgment-debtor Bam Mohan in certain Property as 
liable to sale in execution of his decree, dated the 25th of May 1889. 
On the 2nd of May 1891, Bam Mohan transferred the property m suit 
by a private sale to the second defendant Lal]i Mai. At that time the 
property was under attachment in pursuance of the deoree of the 25th 
Of May 1889. On application being made by the decree-holder to bring 
the property to sale in execution of h.s decree, Lain Mai filed an objeo ion 
under section 278 of the Code of Civil Procedure, and that objection 
being allowed the suit was instituted. The Court of firs instance 
dismissed the suit. On appeal the lower appellate Cour allowed the 
appeal and made an order of remand under section 562 of the Code of 

(3) (1897) I. L. R. 19 All. 832. 
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Civi! Prooedure, From that order the defendant, Lalji Mai, appealed to 
the High Court. In the course of their judgment, Edge, C. J., and my 
brother [459] Biair observe “ It is contended on behalf of the appellant 
Lilji Mai that the suit did not lie, as the order passed on his objection was 
an order in a matter to which section 244 of the Code applied. On the. 
other side it is contended that Lalji Mai was not a representative of a 
judgment-debtor within the meaning of section 244, and further, that hia 
objection having been filed under Beotion 278 of the Code, section 244 
did nob apply.” They then observe :—‘ Convenience/ whioh is not always 
a good reason for laying down a proposition of law, would suggest that a 
sale whioh was contrary to the provisions of section 276 of the Code of 
Civil Procedure should, if challenged by the decree-holder, be a matter 
to be adjudicated upon under seotion 244. In our opinion, as the 
property in question was under attachment at the time the sale took 
plaoe, the purchaser must be treated as a representative of the judgment- 
debtor on the same principle as he would have been a representative of 
the judgment-debtor by reason of his purchase, if the deoree had been 
one for sale of a particular property.” They aooordingly determined 
that the suit was barred by section 244 of the Code of Civil Procedure. 

This ruling was followed by my brothers Blair and Burkitb in the 
case of Gur Prasad v. Bam Lai (1). 

I may also refer to the recent oaB6B in this High Court of Dhani 
Bam v. Ghaturbhuj (2), of Daulat Singh v. Jugal Kishore (3), and 
Mathura Das v. Lachman Bam (4), which were deoided in view of the 
ruling in Prosunno Kumar Sanyal v. Kali Das Sanyal. 

There are also reoenb oases in the Caloutta High Court to whioh I de¬ 
sire bo refer, namely, the case of Bhubon Mohun Pal v. Nunda LalDey (6), 
and the case of Moti Lai Chakrbutty v. Bussick Chandra Bairagi (6). 
In the latter of these cases the plaintiff had instituted a suit to 
reoover possession of certain lands on the allegation that they constituted 
his jote under defendants Nos. 2—4, that these defendants in oolluaion 
with defendant No. 1 fraudulently obtained against the plaintiff an ex- 
parte [460] deoree and then caused the sale of the jote in execution of 
their deoree wichout serving any writ of attachment or sale proclamation, 
and the jote was purchased at the execution sale by defendant No. 1 for 
the benefit of defendants Nos. 2—4. Among other defences was the 
defence that no regular suit to set aside the sale was maintainable. In 
Beoond appeal it was contended for the defendants that seotion 244 barred 
the ouib, and in support of this contention relianoe was placed upon the 
deoision of the Privy Counoil in the oase to whioh I have referred. The 

Court consisting of Banerjee and Rampini, JJ., following the ruling of 

their Lordships of the Privy Counoii, held that seotion 244 was a bar to 
the suit so far as it sought to set aside the Bale, notwithstanding that 
one of the parties to it was the auction purchaser who was no party to 
the original rent suit. The case of Bhubon Mohun Pal v. Nunda Lai 
Dey was similar in its mam facts to this case and was deoided by the 
same judges in aooordance with the ruling of the Privy Counoil. 

I am unable, as I have said, to discover any distinction between the 
oase of a purohaser who purchases by private agreement from a j ud ^ 
menb-debbor whose property is the subject-matter of a suit for sals a * 
the instance of a mortgagee and bhaG of a purchaser who pur chases at * 

(1) (189&) I. L. R. 21 All. 20. (IP (190-2) I. L. R. 24A11. 299. 

(2) (1809) 1. L R. 22 All. 86. (5) (1899) l. L. R. 26 Oal. 824. 

(3) (1899) I. L. R. 22 All. 108. (6) (1896) I. L. R. 26 Oal. 926. 
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jadioial sale in execution of a simple money decree against suoh judgment- 
debtor. 

It seems to me that if in the one case suoh a purchaser is to be 
regarded as a representative of the judgment-debtor, he should likewise 
be so regarded in tbo other. 

In the oaso of Ishan Ghunder Sirkar v. Beni Madhub Sirkar (1), a 
Full Bench of the Calcutta High Court, consisting of Petheram, C.J., 
O'Kinealy, Maopherson, Trevelyan and Banorjee, JJ., held that the 
term “ representative ” as used in section 244 of the Code of Civil 
Prooedure, when taken with reference to the judgment-debtor, does 
not mean only his legal representative, that is, his heir, executor, or 
administrator, but it means his representative in interest, and inoludes 
a purchaser of his interest, who, so far as such interest is concern¬ 
ed, is bound by the decree. It was also held that there was [461] 
no reason for exoluding from its signification an execution pur¬ 
chaser of the judgment-debtor’s interest. In entirely concur in this 
ruling. Banerjee, J., in delivering the judgment of the Court, observed :— 
As far as I can see, there is no distinction in principle between the case 
of a purchaser of the judgment-debtor 8 interest at a private sale and 
that of a purchaser of his interest at an execution sale so long as they 
are both bound by the deoree in regard to the interesb acquired by pur¬ 
chase. At one time there waB some conflict of opinion as to the 
application of the dootrine of Us pendens to- the oase of the latter, [Sea 
the case of G our money Dabee v. Reed (2), referred to in the judgment of 
this Court in Raj Rtshen Mookerjee v. Radha Madhub Holdar [3). But 
the question must now be taken to be praofcioally settled by the deoision 
oi the Privy Council in Radha Madhub Holdar v. Manohur Mukerji (4). 
and it must be held that an execution purchaser is bound by the dootrine 
of Its pendens quite as much as a purchaser at a private sale. 

The case before us would furnish a good illustration of the inoon- 

venience which would follow if a contrary view were upheld. The plaintiff 

in his suit asks the Court to interpret a deoree passed in another suit and 

which is at present under execution. If such a suit can be maintained, 

we might have a case in which a Munsif would be called upon and 

required to interpret a decree of the High Court which was in course of 

execution, and in which bis views might be in conflict with .hose of the 

Court wh oh passed the deoree. In view of the conflict of authority 
.J nnftn I think, to us to follow tbe earlier Full 

upon this 9- ; ', preference to the latter deoision, parti- 

Bench decision of this Bourt in P wlt h the observations of 

oularly ^iToTthe^PvyCounoflTn regard to the true meaning of 
their Lordships of the Privy bo ^ ^ whioh j baye etated( 

holdThat the BuiThas’been rightly decided and would dismiss the appeal 
with costs. 

K B, H J ;^r T he principal question wbioh we have to deoide 

[462] BaNBBJI. J. b v a app9llanb i9 preolud0d ftom 

in this appeal is "better m Qf geotioa 244 of fcbe Oo de of Civil 

maintaining his ^ tbar tbe questions which arise in the suit 

Procedure, that is to y. utioDf discharge or satisfaction of the 

respondents and_arise between the_parties_to 


(1) (18S6) I. L. R. 24 Cal. 63- 

(2) (1861) 2 Taylor and Belli M- 


(3) (1874) 21 W. R.34U. 

(4) (188Q) L L. R. 16 Cal. 766. 
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the suit in whiob the deoree was passed or their representatives. That 
those questions relate to the execution of the deoree admits of no doubt, 
and is indeed oonceded. It is also the fact that the plaintiff appellant 
was not a party to the suit in whioh the deoree was passed. Is be then 
the representative of a party ? The deoision of this question depends 
upon the answer to the further question whether an auction purchaser 
of property comprised in a mortgage, for the sale of which a deoree has 
been passed in favour of the mortgagee against the mortgagor, is a repre¬ 
sentative of the judgment-debtor, within the meaning of section 244, 
clause (c). It has been held in this Court that a person who has pur¬ 
chased under a private sale from the judgment-debtor the property 
deoreed to be sold in a suit for sale upon a mortgage is suoh representa¬ 
tive— Madho Das v. Ramji Patak (1). See also Gobardhan Rat v. 
Bishan Prasad { 2). And the earlier rulings in which it had been held 
that the word “ representative ” in seotion 244 had " no more extended 
meaning than heir, devisee or executor ” (see per Oldfield, J., in Jagat 
Narain v. Jag Blip (3), are no longer followed. A distinction, however, 
has been made between a purchaser at a private sale and a purchaser at 
an auction sale, acd it has been held that whilst the former is a repre¬ 
sentative within the meaning of the section, the latter is not. The 
correctness of this view appeared to my brother Blair and myself to be 
questionable. We therefore referred the case to a Full Bench for a 
reconsideration of the existing rulings on the subjeot. 

It seems to me that every purchaser of the jadgment-debtor's 
interest who is bound by the decree is a representative of the 
judgment-debtor within the meaning of the seotion [-463] whether 
he is a purchaser under a private sale from the judgment-debtor 
or a purchaser at a oompulsory sale held in execution of a deoree 
obtained against the judgment-debtor. I oan see no distinction in princi¬ 
ple between the oase of a purchaser under a private sale and that of an 
auction purchaser, provided that the decree in execution oan be enforced 
against him. In my judgment the word representative ” in seotion 244 
means a person against whom the decree oan be enforced either as the 
legal representative of the judgment-debtor or as his representative in 
interest. • In Badha Madhub Holder v. Monohur Milkerji (4) their Lord- 
ships of the Privy Oouncil held that a person who had, during the 
pendency of a mortgagee s suit for sale, purchased the mortgaged property 
in execution of a simple deoree for money was bound by the proceedings 
and the deoree in the suit. Suoh a purchaser iB undoubtedly the repre¬ 
sentative in interest of the judgmentr-debtor as regards the property 
purchased by him. It is true that a purchaser at auction acquires, in 
Borne respeots, higher rights than those acquired by a purchaser under a 
private sale, but, as observed by the Full Benoh of the Caloutta High 
Court in Ishan Chunder Sirkar v. Beni Madhub Sikar (5) “ because that 
is so, it does not follow that the execution purchaser is not to be regarded 
as a representative in interest of the judgment-debtor even in those 
respects in whioh, and for those purposes for which, his rights ara no 
higher than those pf the judgment-debtor whose right, title and interest 
he has purchased. And there appears to bo no reason why he should 
not be d eemed to be the representative of the judgment-debtor. As the 

(1) (1894) I. L. R. 1C All. 286. 450. 

fl IS \ L V R ^ 3 U) (1888) I. L. R, 15 Cal. 756. 

(3) U883) I. L. R. 5 All. 452, at p. (5) (1886) I. L. R. 24 0al. 62. 
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exeoutlng * decree should not be made the subjeot of a separate suit. 

obtain^ 8 ' Q I tbi8 ° S9B i9 a<3[ni tt 0 dly bound by the decree 

^respondents, as he purchased the prooerty in queation 
dao™ 0 bad been passed._ In fact he prays [46 J] in his suit 
t ^ , . ?™ p8rby ahoali be sold in aooordanoe with the directions oon- 

, D *V> ' n ^ 9 0 i° j 09 ul bbl8re ^ or0 ’ ' n m V opinion, a representative 

Ot the judgment-debtors, mortgagors, within the meaning of seotion 244 

ana his aaifc has been rightly held to be barred by that seotion. I also 
would dismiss the appeal. 

By THE Court j The order of the Court is that this appeal be 
dismissed with oosts. 

Appeal dismissed. 


26 A. 464 (=24 A. W. N. 108.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight, Chief Justice, and Mr. Justice Burkitt. 


Ram Prasad [Plaintiff) v. Bhikari Das and another (Defendants) * 

[27th November, 1903.] 

Mortgage—Act No. IV of 1882 ( Transfer of Property Act), section 82— Sale of mort¬ 
gaged property in execution of a simple money decree—Subsequent sale in execu¬ 
tion of decree on mortgage—Rights of the two auction purchasers intec se. 

Certain property subjeot to a mortgage was sold by auotion in execution of a 
simple money deoree, and the purchasers were put into possession. Subse¬ 
quently the mortgagee brought a suit for sale on his mortgage, and the pro¬ 
perty was again sold, and was purchased by a third party. To these proceedings 
the previous auotion purchasers were not made parties. Held on suit by the 
purohaser at the sale held in virtue of the.mortgage decree asking for payment 
of the amount due und^r the mortgage or in default for possession of the mort¬ 
gaged property, that the defendants must be allowed to redeem upon payment of 
what was found due upon the mortgage at the time the mortgage deoree wao 
passed ; but if they did not pay within the time fixed by the decree, then the 
plaintiff was entitled to a decree for foreclosure of the defendants’ rights and 
possession of the property. Oovcrdhnna Doss y. Veerasami Chetti (1) referred 
to. Hargu Lai Singh v. Gobmd Rat (2), and Madan Lai v. Bhagwan Das (3), 

referred to. 

[Ref 21 M L J 218 F B =9 M. L T. 43 1 : 21 M. L. J. 475 ; 25 I.C. 1: 37 L C. 343= 
1 14 A L J 1146 • 59 I C. 290=5 Pat. L. J 715=1921 Pat. 122; 42 All. 204=18 

A L J 1105=601. C. 942 ; 63 I. C. 504 ; 60 I. C. 120 : Ref. 43 All. 2Q9.] 

The facts of this case are aB follows : 

On the 26th of August 1891 one Lekha Singh mortgaged certain 
property in favour of Nath Mai. On the 15th of April 1895 Nath 

Mai instituted a suit for sale on his * d * 0TQ * io J Ba! ® waB 

passed on the 2nd of May 1 895. Prior to [463] the institution of this 

* Second AppearNoTTl5 of 1901 from a decree of Maulvi Muhammad Shafi, 

Subordinate Judge of Moradabad dated the ^ of 

Pandit'Mohan Lai, Munaif of Chandauei, dated the 12 th of i ebruary 1901. 

(1) (1902) I. L. R. 26 Mad. 537. ( 8 ) f l8 ") L L R * 31 A1L 235 - 

(2) (1897) I. L. R. 19 All. 641. 
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suit, however, the mortgaged property had been attached in exeoation of 
a simple money decree, and in execution of that deoree it was sold and 
purchased by Bhikari Das and Baldeo S&hai on the 20th of June 1896, 
and the auction purchasers obtained possession. On the 20bh of Decem¬ 
ber 1897 tbe property was again sold in execution of Nath Mai's mort- 
26 A. 464= gage decree, and was purchased by one Ram Prasad. Ram Prasad then 
24 A. W. N. 0ue( 3 Bhikari Das and Baldeo Sabai, who had not been made parties to 
108, the original suit brought by Nath Mai, claiming payment of the amount 
due under Nath Mai’s mortgage or in default possession of the property. 
The Court of first instance (Munsif of Chandausi) passed a deoree for sale 
of tbe property in dispute in satisfaction of the plaintiffs claim. On appeal 
by the principal defendants the lower appellate Court (Subordinate Judge 
of Moradabad) dismissed the plaintiff’s suit, apparently on the ground that 
the plaintiff was not entitled either to recover the debt from the princi¬ 
pal defendants or to reoover possession of the property. The plaintiff 
thereupon appealed to the High Court. 

Babu Satya Chandra Mukerji , for the appellant. 

Pandit Sundar Lai , for the respondents. 

Stanley, C. J., and Burkitt, J.—This appeal must be allowed. 
Tbe suit was brought by Ram Prasad, who is a purchaser of the property 
in dispute, at an auction sale which took place on the 20tb of December 
1897 under the following oiroumstanoes. The property belonged to- one 
Lekha Singh, who on the 26th of August 1891 mortgaged it in favour of 
Nath Mai. The latter instituted a suit for the sale of the mortgaged 
property on the 15th of April 1895, and the decree for sale was passed 
on the 2nd of May 1895, and the property was sold thereunder and 
purchased by the present plaintiff Ram Prasad on the 20th of December 
1897. Prior to the institution of Nath Mai s suit the property was 
attaohed in execution of a simple money deoree and sold on the 20bb of 
June 1895, and purchased by the respondents Bhikari Das and Baldeo 
Sahai, who thereupon obtained possession of the property. The 
respondents were not impleaded in the suit whioh was instituted 
by Nath Mai, and consequently they were not bound by the 1460] 
proceedings in that suit. The position whioh they hold in regard 
to the property is that they cannot be prejudiced by any order whioh 
was passed in Nath Mai’s suit, and therefore retain all the rights wbiob 
they possessed and whioh they could have exeroised if they had been 
impleaded in that suit. The right whioh they had was to redeem Nabb 
Mai’s mortgage, to remove tbe oloud from their title to the property and 
preserve it for themselves. That right they still retain. 

The plaintiff cannot reoover possession of the property under the 
decree obtained by Nath Mai, except he first give an opportunity to the 
respondents to redeem his mortgage, that is, of doing that whioh they 
might have done if they had been impleaded in Nath Mai’s suit. The 
present suit gives the respondents the opportunity of so redeeming. The 
suit is in terms a suit for foreclosure, although the word “ foreclosure 
ie not used in the prayer. The plaintiff after setting out in the pl ft * n " 
all the oiroumstanoes connected with the property, the purchase under 
Nath Mai’s deoree as well aB the purohase by the defendants respondents 
under the deoree obtained by the creditor of the mortgagor, asks for the 
following relief, viz., that tbe prinoipal defendants (i.e., the responaen w 
be directed to pay the prinoipal amount due on foot of the plainta^ 
mortgage, or whatever sum the Court may think proper, on a date to 
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put 

Sin,", u ?r untV riRhJ The 

* mi . V ° 10 property in dispute in satisfaction of tho plaintiffs 

! f T A b t00re T **" oUrly wronR - 0d appeal the learned Subordi- 
nftte Judge reversed that deoreo and dismissed the plaintiff's suit, appa- 

rently on the ground that the plaintitf was not entitled either to 

recover the debt from the defendants (respondents here) or to reoover 

possession of the property. We are unable to agree with him in 
the view which ho took. The ease is unlike the two oases whioh 
have been oited in argument and strongly relied on by the learned 
vakil for the respondents, namely, the oasoB of Hargu Lai Singh, v. 
Oobind Rai (1), and Mad an Lai f467] v. Bhaqwan Das (2). The 
relief whioh was sought in both those oases is different from that 
which is prayed for in the present case. In both those oases the 
suit was instituted for rooovery of possession of the mortgaged property 
to which the Courts hold the plaintiffs had no present title. In the pre¬ 
sent case the suit is one, as we have said, for forec^sure of the mortgaged 
property, and it is the duty of the Court to work out the equities between 
the parties and to give the respondents tho opportunity which ought to 
have been afforded them, when the decree for sale was passed in Nath Mai’s 
suit, of redeeming his mortgage. The respondents are entitled to redeem, 
bnt they are not entitled to anything further by reason of the faot that the 
plaintiff in that suit omitted to implead them as defendants. The omission 
to implead them can neither improve their position nor the reverse. 
The plaintiff appellant, who purchased the property at a Court sale in a 
suit in which the mortgagee Nath Mai was the plaintiff and the 
mortgagor was the defendant, purchased the property, that is, whatever 
rights the mortgagor and mortgagee then possessed, subjeot to the 
infirmity that the present respondents had not been impleaded, and con¬ 
sequently he must suffer by reason of the negleot of the plaintiff to 
implead the respondents. He did not get a clear title to the property, 
but he got all the title which Nath Mai and the mortgagor could give, 
and that was a title subjeot to the equity which the respondents had of 
redeeming Nath Mai’s mortgage and preserving tho property for them¬ 
selves. That right will still be secured to them. The case is very similar 
in its faots to the oase of Goverdhana Dass v. Veerasami Chetti (3) in 
whioh a decree was passed similar to that which is sought in this appeal 
by the plaintiff appellaot. We accordingly shall pass a decree declaring 
the plaintiff entitled to the amount of his mortgage debt as ascertained 
at the date of the decree for sale, on the 2nd of May 1995, and we shall 
allow the defendants respondents to redeem the property by payment 
of that amount. In default of their doing so their right will be 
foreclosed and the possession of the property delivered to the plaintiff. 
Accordingly we allow the appeal, set aside the decree [468] of the 
lower appellate Court, and direot that the defendants respondents 
do pay to the plaintiff appellant the sum of Ra. 100 With interest 
at the rate of 6 per oent. per annum from this day to the day of 
payment, on or before the 1st of March 1904 ; and in default of payment 
we order that the right of the respondents to redeem the mortgaged 


(1) (1897) I. L. R. 19 All. 541. 

(2) (1899) L h. R. 21 All. 235. 


(3) (1902) I. L. R. 26 Mad. 6S7 



1903 

NOV 27. 

ArPBLPATE 
Cl VI L. 

26 A 46*= 
24 A. W. N. 
108. 


A 11—40 



INDIAN HIGH COURT REPORTS 


26 AH. 469 



1903 
NOV. 27. 


Appellate 

CIVIL. 

26 A. 464 = 
24 A. W. N. 
103. 


property be foreclosed and the plaintiff appellant plaoed in possession 
thereof. We allow costa throughout to the appellant. 

Appeal decreed. 


26 A. 468 (=24 A. W. N. 109). 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice , and Mr. Justice Burkitt. 


Rani Kishori {Plaintiff) v. Raja Ram and another (Defendants) .* 

[27th November, 1903]. 

Res judicata—Decision of question of title by a Court of Revenue. 

The decision by a Court of Revenue of a question of title, though suoh deoi. 
sion was neoessary for the disposal of the oase before it, cannot prevent the 
same question being again litigated between the same parties in a Civil Court. 
Debi Prasad v. -Jafar Alt (1); Husain Shah v. Gopal Rai (2), Ajudhia Prasad 
v. Sheodin (3) and Gomti Kunwar v. Gudri (4) referred to. Bai Krtshn 
Chand v. Mahadeo Singh (5) and Subarni v. Bhagwan Khan (6) distinguished. 

[Ref. 80 All. 470 ; 7 C. L. J. 202 ; 29 All. 601 ; 6 A. L. J. 527 ; 23 1. C. 705.] 

The faots of this case are as follows:— 

On the 21st of July 1893 one Girdhari Lai mortgaged certain land 
to one Raja to seoure an advanoe of Rs. 200. The mortgagee obtained 
a decree on his mortgage and oaused the mortgaged property to be adver¬ 
tised for sale on the 20th of September 1900. Toe plaintiff Rani Kishori, 
within whose z&mindari the land in dispute was Bituate, thereupon 
brought the suit out of which the present appeal arises asking 
for a declaration that the land was her property and not liable 
to be sold in execution of Raja Ram's deoree. Her allegation was 
that the mortgagor Girdhari Lai was merely the tenant of a oulti- 
vatory holding in the village, that that holding did not consist of 
resumed muafi plots as alleged by the mortgagee, [469] and was 
not the property of Girdhari Lai. The mortgagor did nob appear, bat 
the mortgagee pleaded that the mortgaged land was resumed muafi 
the property of his mortgagor, and that the mortgagor had fall 
authority to mortgage. The Court of first instanoe found in favour 
of the plaintiff, holding that the defendant Girdhari Lai had no 
proprietary interest in the land at the date of its mortgage to Raja Ram. 
On appeal by Raja Ram the lower appellate Court (Subordinate Judge of 
Mainpuri) reversed the decree of the Munsif and dismissed the suit on 
the finding that the land in dispute was the property of Girdhari Lai and 
that he was competent to mortgage it to the other defendant. The 
plaintiff thereupon appealed to the High Court. 

Pandit Sundar Lai, Paodit Moti Lai Nehru and Munshi Gokw 
Prasad , for the appellant. 

Mr. Sarbadhicary, Munshi Batan Chand and Dr. Satish Chandra 
Banerji , for the respondents. 

Stanley, C. J., and Borkitt, J.—The suit out of which this 
appeal has arisen was instituted by the plaintiff appellant Ra ni Kisb on 

* Second Appeal No. 873 of 1901, from a deoree of Pandit Rajnath Sahib, Subordi¬ 
nate Judge of Mainpuri, dated the 13th of August 1901, reversing a deoree of 
Muhammad Abdul Ali, Munsif of Mainpuri, dated the 11th of February 1901. 

(1) (1880) I. L. R. 3 All. 40. (4) Weekly Notes, 1902, p. 220. 

(2) (1879) I- L. R. 2 All. 428. (5) Weekly Notes, 1901, p. 49. 

(3) (1884) I. L. R. 6 All. 403. (6) (1893) I. L. R. 19 AIL 101. 
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against two persons Raj* R*m and Q ir(Jh : r.ai in,. , ... , 

being represout.od by his widow) lor tins / ^ . l!ifcbor d f O0ftB0d 

tion that certain lauds, eitua-.e within the ambit of her zamiudari, whioh 

Jo ha nn & T! d , ° r 8R 8 °“ tl ’° 20lh 0[ September 1900. were liable 
fi«k damn'd ^ Bale w ae one lu execution oi a decree obtained by the 
first defendant Raja Ram against the second defendant Girdhari Lai. 
That deorec was passed on a mortgage, dated the 2lst oi July 1893 
by whioh the defendant Girdhari Lai mortgaged the Jana in suit to Raja 
Ram to secure a sum of Rs. 200. The allegation of the plaint was that 
the mortgagor Girdhari Lai was merely the teDam, of a cul&ivatory 
holding in the village, that that holding did not oonsist of resumed wrna/i 
plots as alloged for the mortgagor, and was not the property of Girdhari 
Lai. The plea raised in defence was that these plots wore the property 
of the mortgagor and that they were resumed muafi, and that the mort¬ 
gagor had lull authority to mortgage. The defendant Girdhari Lai did 
not appear. The Court of 6rst instance found in favour oi the plaintiff, 
holding that the [4i 0] defendant Girdhari Lai had no proprietary inte¬ 
rest in the land at the date of the mortgage in favour of Raja Ram. 

On appeal this deoision was reversed by the learned Subordinate 
Judge, who for reasons whioh commended themselves to him found that 
the land was the property of the defendant Girdhari Lai, and that he was 
competent to mortgage it to the other defendant. 

On appeal here the learned advocate for the appellant relied upon 
the judgment and decree in a oase dated the 29th of June 1896 passed 
in a Rent Court between the plaintiff, appellant hero, and the defendant 
Girdhari Lai. The facta of that case were that the appellant Rani Kishori 
treating Girdhari Lai as her rent-paying tenant had distrained certain 
crops growing on land in his occupation on the allegation that rent was 
due from him. Under the procedure enjoined by the Rent Act, Girdhari 
Lai instituted a Buit against Rani Kishori contesting her right to distrain 
the orops. The oase set up by Girdhari Lai waa that he was not a tenant 
of Rani Kishori, but was the owner of the lands on which the oropB 
grew, thoBe lands being bis resumed muafi holding. The Deputy Col¬ 
lector being of opinion that the evidence produoed by Girdhari Lai 
in support of his contention wae quite insufficient, dismissed hie suit, and 
we are informed that an appeal to the Collector was unsuccessful. 
The learned advocate for the appellant asks us to hold that the deci¬ 
sion of the Rent Court'in the oase we have just mentioned ousted the 
jurisdiction of the Civil Court bo try again an issue whioh had been tried 
in that suit. He did nob actually plead that deoision as a res judt - 
oata , though he went very near a plea of that nature, and indeed 
it is bo us somewhat difficult to understand what is the difference 
between the plea that the jurisdiction of the Civil Court was ousted by 
that deoision and the plea that that decision is binding as res judicata on 
ft Civil Court Thoy flssui to bs tho b&iug thing, only stitod in ditiorsDb 
ways. That a question of title wbiob has been decided in a Rent Court and 
whioh it was absolutely necessary for the Rent Court to deoide before it 
oould come to a decision between the parties to the ease before it, 
mav again be litigated in a Civil Court is undeniable and is supported 
[471] by a mass of authority in ‘his and other High Courts. We would 
refer for instance to the cases of Debt Prasad v. Jafar Ah (1), Husain 
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Shah v. Qopal Rai (1), Ajudhia Prasad v. Sheodin (2) and many other 
similar cases, including the recent case of Gomti Kunwar v. Gudri (3), 
as to the jurisdiction ot a Civil Coi:rt being ousted otherwise than by the 
operation of the rule of res judicata. The learned advocate was not 
able to cite to us any case exactly on the point, that is to say, a case in 
whioh proprietary title to land having been decided in the Revenue 
Court, it was held that that decision must be followed in the Civil Court, 
Reliance was placed on the case of Rai Rrishn Chand v. Mahadeo Singh 
(4). All that was laid down in that case was that a Civil Court will not 
interfere with a compromise duly entered into in a Revenue Court in a 
matter in whioh the Revenue Court had exclusive jurisdiction. Another 
case was cited, namely, the case of Subarni v. Bhagwan Khan (5). That 
also was a oase in which the matter in issue was the succession to an 
occupancy holding. The oocupanoy tenants having died, a person alle¬ 
ging herself to be their daughter applied to the Revenue Court to be re¬ 
cognised as their daughter and to be declared entitled to and pub into 
possession of the occupancy holding. The Revenue Courts found in her 
favour, and direoted her to be recorded as oocupanoy tenant. It was held 
by the learned judges in that case chat that was a questiou whioh could 
not be litigated in a Civil Court, and properly so, as the succession to an 
occupancy holding is a matter exclusively reserved for the deoision of a 
Revenue Court. These were the only two cases on whioh the learned 
advocate relied. In our opinion they in no way support his contention 
that in a suit of a peculiarly oivil naturo such as a suit for a declaration 
of proprietary right an adverse deoision on the question of title, even 
though neoessarily passed in a Revenue Court, can be held to oust the 
jurisdiction of the Civil Court to decide that issue. This being the case, 
we see no reason whatever for interfering with the deoree of the lower 
appellate Court. We dismiss the appeal with costs. 


Appeal dismissed. 


26 A. 472 (=1 A. L. J. 137). 

[472J APPELLATE CIVIL. 

Before Sir John Stanley , Knight t Chief Justice, and Mr. Justice Burkitt. 

Behari Lal (Plaintiff) v. Shib Lal and ANOTHER (Defendants).* 

[5bh March, 1904.] 

Hindu Law—Adoption—Dwyamushyayana form—Succession—Natural mother • 
Held that the natural mother of a Hindu adopted into another branch of his. 
family by the nitya dwyamushyayana form of adoption does not, on account 
of such adoption, lose her right of succession to her son in the absence of nearer 
heirs. 

An adoption in the absolute dwyamushyayana form depends upon and ha 9 
its efficacy in the stipulation entered into at the time of adoption between tnfl 
natural father and the adoptive father and does not depend upon the perfor¬ 
mance of any initiatory ceremony by the natural father. 

The suit out of which this appeal arose was brought by one Behan 

• First Appeal No 116 of 1902, from a decree of Babu Prag Das, Subordinate 
Judge of Bareilly, dated the 10th February 1902. 

( 1 ) (1879) I L. R. 2 All. 428. (4) Weekly Notes, 1901, p. 49. 

(2) (1884) I. L. R. 6 All. 408. (5) (1893) I. L. R. 19 All. 101. 

(3) Weekly Notes, 1902, p. 220. 
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purohasor of the rights of Debi Sahai to reoover possession of 

fr ° m 0Ue Shib who had obtained 

P. 1 ?. H> ‘°° virtue of a compromise in tho course of litigation 

between himself and Naraim Kuuwar, widow of the last male owner of 

the property, Raghunandan Prasad. The following genealogical table 
Illustrates tho devolution of the titles set up by either side. 

basti Ram. 

_ I 


Basant Ram=Durjan Kuuwar. 


Naubab Ram=Gane<h Kunwar 


Raghunandan rrasad= Naraini 
(adoptod son). Kunwar 


I 

Isbri Bibi. 

I 

Chandi Din. 


Debi Sahai 
(adopted son) 
sold proporty to 
Behan Lai. 


. I 

Laik Ram. 

I 

Durga Bibi. 

t 

Raghubar Dayal 
=Badam Kunwar. 

I 

Raghunandan Trasad 
(adopted by 
Naubat Bam). 


The property In suit belonged to Naubat Ram, who adopted, accord¬ 
ing to the nitya dwyamushyayana form, his relation Raghunandan 
Prasad. He died ou the 26th of February 1867, leaving bis widow, 
Ganesh Kuuwar, and Raghunandan Prasad surviving him. After hie 
death Ganesh Kunwar took possession of the property and held it until 
her death in 1878, Raghunandan Pras«d having predeceased her. After 
the death of GaneBh Kunwar, Naraini Kunwar, the widow of Raghu¬ 
nandan Prasad, who had left no issue, took possession of the pro¬ 
perty of Naubab Singh, iucluding the property in dispute in [473] 
this case. Thereupon Shib Lai and others claiming to be sagotra 
sapindas of Naubat Ram sued Naraini Kunwar for possession of Naubat 
Ram's estate. This litigation was compromised, the plaintiff Shib Lai 
receiving the property now olairoed. On the death of Naraini Kunwar 
in 1893 the eBtabe of Naubat Ram was claimed by Chandi Dm, 
the son of Naubat Ram's sister, lshri Bibi. Whatever title Chandi 
Din had devolved upon hie adopted eon Debi Din, who sold his 
righte to the preeent plaintiff Behan Lai The defendant Shib Lai set 
up his own title by euoceeeion ae well as by adverse possession In hie 
written statement be denied the fact of Raghunandan Prasad s adoption 1 
but, apparently at the hearing of the suit, afterwards pleaded that if the 
adoption was valid its effect was that the plaintiff could not sue so long 
as the natural mother of Raghunandan Prasad Baton Kuuwar was 
alive. This latter contention was accepted by the first Lour (subordi¬ 
nate Judge of Bareilly) which dismissed the suit upon the legal question 
so raised without hearing the evidence or going into any other of the 
issues raised. The plaintiff thereupon appealed to the High Court. 

p n-, ^dnr Lai and Pandit Moti Lai Nehru, for the appellant. 

Babu Jogindro Nath Chaudhri and Babu Sital Prasad Ghosh for the 

respondents. 

qrr^ri^v H T and BUBK1TT, J.—A question of some interest and 

oTANL , • •» ft nneal. It is whether the natural mother of 

noveity is wM 1 in ithuapp^ of & famj , y u(lder th(J 

a son who has b he dwyamushyayana, retains her status and 
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her sod who has been bo adopted, in the absenoe of nearer heirs. 
Whether, in 1 act, a Hindu who has been adopted under this form of 
adoption can, according to Hindu Law, have two mothers, as he certain¬ 
ly can have two fathers. The question arises under the following circum¬ 
stances :— 

Naubat Bam, the grandson of one Basti Bam, prior to his death, 
adopted one Baghunandan when an infant under the dwyamushyayana 
form of adoption and afterwards died on the [474] 26th of Febru¬ 
ary 1867, leaving his widow Bani Ganesh Kunwar and his adop¬ 
ted son surviving him. After his death Ganesh Kunwar took pos¬ 
session of bis property, including a share in a village called Him- 
matpur and the entire of another village called Lohar Nagla, whioh 
are the subject-matter of the present litigation. Baghunandan died 
without issue shortly afterwards, leaving a widow, Naraini Kunwar, who, 
on the death of Bani Ganesh Kunwar on the 7th of August 1878, was 
recorded as owner of the property. Naraini Kunwar died on the 24th of 
November 1893, and thereupon Chandi Din, the sister’s eon of Naubat 
Bam, claimed to be entitled to the property of Naubat Ram. Debi Sahai 
was his adopted son and he sold the property to the plaintiff Behari Lai. 
The defendants Shi'b Lai and others, who had no legal claim whatever 
to the property, instituted a suit against Naraini Kunwar olaiming 
to be the sagotra sapmdas of Naubat Bam. A compromise was entered 
into and under it Shib Lai obtained possession of the property now in 
dispute. We append a genealogical tree of the family. 


CHAUDEBI BASTI ram, deoeased. 


I 

Chaudhri Basant Ram 
(deceased). 

Rani Durjan Kunwar 
(deoeased.) 


1 

Chaudhri 
Naubat Ram 
(deceased), 
=Rani Ganesh 
Kunwar (widow) 
(deceased). 

I 

Raghunandan 
Prasad, adopted 
son (deceased), 
=Rani Naraini 
Kunwar 
(deceased). 


Chaudhri Laik Ram 
(deceased). 

I 

Durga Bibi 
(deceased). 

I 

Raghubar Dayal 
(deceased). 
=Badam Kunwar. 

I 

Chaudhri Raghunandan 
Prasad (deceased), 
adopted son of Chaudhri 
Naubat Ram. 


.1 

Ishri Bibi 
(deceased) 

I. 

Chandi Din 
(deoeased). 

I 

Debi Sahai, 
adopted 
son 

(plaintiffs vendor) 


Parmeshri 

Bibi, 

died 

childless. 


Saraswati 

Bibi, 

died 

childless. 


[475] The plaintitl s claim is by purchase from Debi Sabaii tbs 
adopted son of Chandi Din, and his oase is that Chandi Din succeeded as 
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i bandhu to bho Property of Naubab Ram on bhe deabh of Naraini 
Kunwar on the 24bb of November 1993. 

°* 9 ° ^he dofendaub, bhib Lai, is that the adoption of 
Raghunftndftn 1 rasad being in the dwyamushyayana form bis connection 

with his natural family was never severed, and consequently on the death _ 

of his wifo, Naraini Kunwar, his natural mother, Badam Kunwar, 26 A. 472=1 
beoame entitled go his property as his heir, and, she being alive, the A. L. J. 137. 
plaintiff has no present title to possession. It is admitted that, but for 
the form of the adoption of RsghunancUn, the defendant Debi Sahai, 
would be next in succession after Naraini Kunwar. The defendant, Shib 
Lai, however, ooutends that haviug regard to the form of adoption of 
Raghunandan Prasad, his mother, Badam Kunwar, Dever lost her rights 
as his natural mother to succeed to his property, and that consequently 
the plaintiff has failed to establish his title. 

The learned Subordinate Judge acceded to this contention and 
dismissed the plaintiff’s suit. He held that so long as Musammat Badam 
Kunwar was alive a bandhu of Raghunandan Prasad through his 
adoptive parents has no right to possession of the property. This was 
the only point decided in the Court below. 

The evidence establishes that at the time of adoption it was agreed 
between the natural and adoptive father that Raghunandan Prasad 
should remain the son of both of them, namely, the natural father and 
the adoptive father. It was also proved that all the oeremonies held in 
connection with Raghunandan Prasad, such as tonsure, investiture of the 
sacred thread, marriage and $radh t were performed by Naubat Ram and 
that none of them were performed by his natural father. 

The argument of the learned advooate for the appellant based upon 
this was that, inasmuch as none of the initiatory oeremonies were 
performed by the natural father of Raghunannan, his connection with 
his natural family was severed, save that he continued to be the eon of 
hi B natural father for the onrpose of inheriting hie property and 
performing his obsequies; [176] that in other respects the rclationa with 
his own family were severed, and that he could not transmit toe pro¬ 
perty which be might inherit from hie natural father to any member of 
the family of that father. A passage Irom the Dattaka Mimansa e. work 
of high authority, is cited iu support of this contention, but it does not 
appear to us to do so. It .0 article 41 seot.on 6 of that treatise which 
describes the two forms of dwyamushyayana adoption one called the 

nitiya or absolute form; the other tho amtiya or incomplete form. Tins 

Y fsji/Mwa_ Accordingly, sons given and the rest (who are 

article runs as • ^ tw0 descriptions: those absolutely sons of 

Bona of w A Hmae incompletely so. Of those those are named abso- 
wo fathers, and those woompu' > with thi , 9tipu i a tion, 

lute dmamushyavana whoare give^ ^ Tb9 incom . 

thie is son o h initiated by their natural father 

aDd by tb)J adoptiv9 ^ 

in oeremomes ° investiture of the characteristic thread, 

in those commencing tbeu>««> tbey ^ 

since Completely so. Should a child, d.rectly on 

&ODB ot two ’ hi0 initiation under both family names would 

being born, be adopted, sen th0 (amily of tha adopte r.” The 

be wanting, be app ellant aska us to read the last sentenoe in 

MnneotiCwUh and as qualifying the earlier portion of the article which 

did 
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1904 treats of the absolute form of adoption and to hold that. Raghunandan 
March 5. Prasad was adopted in the incomplete form and that his relationship 

with his natural parents was on adoption so severed that he could not 


transmit any right of suoceesion to his natural mother. We are unable 
to follow him in this. It appears to us that an adoption in the absolute 


V v ■ W • ■ V ■ * • ^ ••• -- - - • • — 

26 A. 472=1 form depends upon and has its efficaoy in the stipulation entered into at 

A. L. J. 137. t he time of adoption between the natural father and the adoptive father 

and does not depend upon the performance of any initiatory ceremony by 
the natural father. 

In the Dattaka Chandrika , a treatise on adoption, also an authority, 
the author treating of this question writes “ Relative to the subject 
in question (it is to be observed that) should [477] an agreement 
subsist, stipulating that the son adopted Bhould be son of the natural 
father and the adopter likewise, a special rule for his participating iu 
the family of both by reason of being a dwyamushyayana will be 

declared—” (article 24, section 2). 

In the synopsis to the work edited by Whitley Stokes on the law of 
adoption, at p. 659, the special rules regarding the dwyamushyayana are 
given as follows :—“ The adopted son may retain filial relation to his 
natural father, in which case he is called a dwyamushyayana or son 
of two fathers. This double filial relation prooeeds from the special 
agreement between the adoptive and natural father at the time of adoption 
or may exist without such agreement ; as mostly, if not always, in the 
case of the kritrima adopted son who is not alienated by his natural 
father. In the first oase suoh son in denominated a complete (nitya)] in 
the second, an incomplete (atiitya) dwyamushyayana. The adopted 
son, who is the son of two fathers, inherits the estate and performs the 
obsequies of both fathers, but the relation of his issue (exoept in the case 
of the kritrima eon as usually affiliated in the Mithila oountry) obtains 
exclusively in the family of the adoptive father. 

That the adoption in the absolute form depends upon the stipulation 
of the natural and the adoptive father is the view taken by Mr. Macnagh* 
ten in his work on Hindu Law. He says, at page 71, Volume I of bis 
work :—“ There is a peculiar speoies of adoption termed dwyamushyayana 
where the adopted son still continues a member of his own family and 
partakes of the estate both of his natural and adopting father, and so 
inheriting is liable for the debts of each. To this form of adoption the 
prohibition as to the gift of an only son does not apply. It may take place 
either by speoial agreement that the boy shall continue son of both 
fathers, when the son adopted is termed nitya dwyamushyayana, or 
otherwise when the ceremony of tonsure may have been performed in bis 
natural family, when he is designated anitya dwyamushyayana , and 
in this latter case connection between the adopting and adopted parties 
endures only during the life-time of the adopted. His children revert to 
their natural family/' 

[478] Sir Thomas Strange in his work on Hindu Law puts the 
matter very olearly. He says at page 123, Volume II :— ‘ The result 10 
thab nitya datta is a son adopted from the same gotra before or after the 
ceremony of the tonsure ; or a son adopted from a different gotra before 
the tonsure ; anitya datta is a son adopted from a different gotra ft** 0 
he has reoeived the tonsure in his natural gotra. The performance 
the tonsure is the oause of the temporary nature of the latter Bpeoiefl o 
adoption.'* 
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Thie eppeers from Article 19, .eotioo 2 of tbe £)rtt.la ^ChaZika !f ' A- «2=i 
whioh ex^ame th e test °f Manu as follows It i 8 declared by this A ‘ L J ‘ 187 

Jertv of°thf 6Xt,D0tl m ° f hi9 Wi& ‘ relation from g,ft alone th ° P™- 
petty of the son given in the estate of the giver ceases, and his relation 

hafc^f thT Jfr 0 th&t ,9 . annull9<3 -’' ^ seems to follow from this 

that if the gift is a qualified gift, as it is in the oase of an adoption in 

the absolute dwyamushyayana form, the son who is so adopted does not 
oease to have filial relation with his natural parents, nor is his relation 
generally with the family of his natural parents severed. 

, In the oase before us the gift was a qualified gift. The son was 
given and aooepted in adoption upon the dear stipulation that he should 
oonbinue the son of his natural father, and hence that his relations with 
the family of his natural father should not be severed. This being so, 
we know of no authority, and none has been cited to us, for holding 
that a son so adopted is disqualified from transmitting his property to 
hia heirs on the side of his natural father. It appears to us that as 
hii relations with hia natural parents have not been severed, the rights 
of suoh parents to participate in his property continue unimpaired. 

The mother oooupies a higher position in regard to succession to her 
son than that of bandhus or sapindas, her claim being placed on the 
ground of consanguinity and of the merit she possesses [479] from 
having oonoeived and given birth to her son. For the foregoing reasons 
we are of opinion that the conclusion arrived at by the learned Sub¬ 
ordinate Judge is oorreot and that the appeal musb fail. We dismiss it 
with costs. 

Appeal dismissed. 


26 A. 479 (=1 A. L J. 133=1904 A. W. N. 60.) 
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Before Sir John Stanley, Knight , Chief Justice and Mr. Justice Burkitt. 


Bhawani ( Plaintiff ) v. Sheodihal (Defendant.)* 

[5bh March, 1904.] 

Mortgage-Suit for redemption-Conditions postponing redemption whilst allowing the 

mortgagee under certain circumstances to realise the mortgage money before due 

date. 

The eight of redemption and the right of foreclosure or sale are not always 
and under all oircumstances oo-extensive. . 

vuWfl in a mortgage with possession for a term of 15 years there was a 

covenant on* the part of the mortgagor tothei effect.that if the property “be found 

? rnlyrr^nf .a or hypothecated or transferred to anyone, or if there 

to have been bfl oonsidered likely t0 ageot the tofcal ot 

8 °f* i ? nS0 nrinoiDal mortgage money and interest, the mortgagee shall 

partial loss of t PL p entire mortgage money, with interest thereon at the 

was Md that this covenant, properly 
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oon 3 fetued, was not an unreasonable stipulation and did not give the mort¬ 
gagor any right to olaim redemption before the expiry o! the term of the mort- 
gage. Say ad, Abdul Hale v. Qularn .Jilani (l) and Sari v. Uotiram (2) referred 

to. 

[Ref. 1*26 P. L. R. 1908 ; 16 I. C. 880=10 A- L. J. 157 ; Not Foil. 12 A. L. J. 492= 
23 I. C 926 ] 

This was a suit for redemption of a mortgage brought under the 
following circumstances. One Mabngn, halwai, on the 13th of March 
1901, mortgaged with possession to Sheodihal teli, two houses situated 
in the city of Jaunpur for a term of fifteen years. The mortgagee was 
empowered to remain in possession of the mortgaged property, either 
personally or through his tenants, and the profits were bo be taken in 
lieu of interest on the motgage debt. The mortgagor agreed to pay on 
the expiry of the term, whereupon the mortgage should be redeemed. 
The mortgage deed further provided that “ if the property be found bo 
have been mortgaged or hypothecated or transferred to anyone, or if 
there should arise any cause whioh might be considered likely to affeofc 
the total or partial loss of [480] the principal mortgage money and 
interest, the mortgagee Bhall have power to realize the entire mortgage 
money, with interest thereon at the rate of Rs. 3-2-0 per cent, per men¬ 
sem,” from the mortgagor and his property without waiting for the ex¬ 
piration of the term. Immediately after the execution of this mortgage 
Mahngn sold the mortgaged property to one Mussammab Bhawani, who, on 
the 16feh of July 1901, instituted the-'present suit for redemption, pleading 
that the condition above referred to had the effect of making the mortgage 
redeemable at any time. The Court of first, instance (Subordinate Judge 
of Jaunpur) deoreed the plaintiff’s olaim ; but on appeal the Disbriot 
Judge reversed that decree and dismissed the suit, holding that the right 
of redemption was not necessarily co-exbensive with the right of fore¬ 
closure or sale. The plaintiff thereupon appealed to the High Court, 


Pandit Sundar Lai and Mr. M. L. Agarwala for the appellant. 

Maulvi Ohulam Mujtaba for the respondent. 

Stanley, C. J., and Burkitt, J.—The only question in this 
second appeal is whether or nob the suit Instituted by the plaintiff 
for redemption of mortgaged property is premature. The Court of Grab 
instance deoreed the olaim ; but upon appeal the lower appellate Court 
reversed the decree and dismissed the suit on the ground that the plaintiff 
was nob entitled to redeem the mortgage before the expiration of the 
term of 15 years for whioh the mortgage was granted. By the mortgage 
which is dated the 13bh of Maroh 1901, one Mahngu, halwai, the 
predecessor in title of the plaintiff, mortgaged with possession for a term of 
15 years two houses and shops situate in the oity of Jaunpur. By it the 
mortgagee was empowered to remain in possession of the mortgaged 
property from the date of the execution of the mortgage, he oooupyiug 
the same himself or plaoing others in possession and taking the proutfl 
in lieu of interest on the mortgage debt. The mortgagor agreed to 
the debt on the expiry of the term, whereupon the mortgage buou 
be redeemed. The deed contained the following provision that if 
property " be found to have been mortgaged or hypothecated or .^* n A 
ferred to anyone, or if their should arise [481] any cause whioh might W 
considered likely to affect the total or partial loss of the prinoip* 
mortgage money and interest bhe mortgagee shall have power to reai^ 


( 1 ) (1896) L L. R. 20 Bom. 677. 


02) (1896) I. L. R. 22 Bom. 976. 
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nmnlrfev 2 Lin h * ut 'P** the mortgagor and from bis 

after ^ r Wa, V n /i 0r th ° «P lr »tion of the term. Immediately 

after the execution of tho mortgage Mahngu, halwai, sold and trans- 

[erred the property to tho plaintiff, who, on the 16th of July 1901, 

instituted the suit out of which this second appeal has arisen. 

• u ^? arn0 ^. OOUD0e ® 011 hehalf of the appellant contends thab the 
nght of redemption and the right of foreclosure are always oo-extensive 
and that where there is an express provision in a mortgage giving the 
mortgagee the power to realize his debt at any time a stipulation post¬ 
poning the mortgagor’s right to redeem is void. As authority for this 
proposition he has oited the oases of Sayad Abdul Hak v. Oulam Jilant (l) 
and Sari v. Motiram (2), The right of redemption may undoubtedly 
be postponed by a covenant that during a certain period the estate shall 
remain irredeemable—arrangements of this nature are of common occur¬ 
rence. It is advantageous to both parties, the mortgagee obtaining the 
advantage of a continuing security for his money; while the mortgagor is 
free from the expense and trouble of fiuding new lenders. Where a 
restraint upon redemption extends for a long period, of say, 30 years or 
upwards, the contraot may do doubt be regarded by a Court of equity as 
unconscionable or oppressive; and it might also be considered unreason¬ 
able if the mortgage-deed enabled the mortgagee at any time during the 
term arbitrarily to call in his debt whilst the mortgagor was restrained from 
redeeming. This, however, is not the case before us. The term of the 
mortgage is 16 years and the provision in the deed whereby the mortgagee 
is empowered to recover his motgage debt during the term does not 
appear to us to be unreasonable or oppressive. Under that provision he 
has not, we think, power to require payment arbitrarily, but only in the 
event of the discovery of a prior mortgage or of anything arising which 
might, in the view of reasonably minded men, be considered likely to 
cause total [ 482 ] or partial loss of the debt. The words if there should 
arise any cause which might be considered likely to affeot the total or 
partial loss M of the debt must, we think, be interpreted, nob as giving the 
mortgagee a right from mere caprioe or unreasonable apprehension of 
loss to oall in his debt, bub only as giving him this right, if anything 
should arise which in the view of reasonably minded men might cause 
any such Iobb. The provision does not appear bo ue to be unreasonable 
or to give the mortgagee any undue advantage. The right of redemption 
and the ri«hb of foreclosure or sale do not appear to us to be always and 
under all circumstances co-extensive. The right of redemption may be 
postponed during a certain period just as the right of the mortgagee to 
oall in his debt may be limited, and in bne latter oase the limitation may 
be greater than that upon the right to redeem As we unaersband the 
law, both these rights rest upon the terms of the document itself, and » 
this case the mortgagee has satisfied us from the nature of the mortgage 
and the language of the deed thab the restriction on redemption is not 

unfair or unduly onerous, and that the claim for redemption is pre¬ 
mature. The continued enjoyment by him of the mortgaged proper y for 
the prescribed period formed a material part ot the contract of the 
benefit of which it would be inequitable to deprive the mortgagee. 


(1) 


(1895) I. L. R 20 Bom. 677. 


(2) (1896) I. L. R. 22 Bom. 575. 
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For the foregoing reasons we think that the view adopted by the 
lower appellate Court was correct, and we dismiss the appeal with costa. 
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APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice, and Mr . Justice Burkitt. 


Municipal Board of Mussoorie ( Defendant) v. H. B. Goodall 

{Plaintiff .)* 

[10th March, 1904.] 

Act No. XV of 1877 (Indian Limitation Act) % schedule II, articles 2 and 28 —Suit for 
compensation for an illegal distress—Limitation—Principal and agent—Liabili¬ 
ty in tort of principal for acts of agent. 

Where the Secretary of a Municipal Baard acting under order* from the 
Chairman of the Board procured the issue of a warrant of distraint for a Bum 
exceeding what was due from the person against whom the warrant was 
obtained and proceeded to seize and sell the goods of such person, it was held 
[483] that the Municipal Board was liable for the acts of its Seoretary whether 
or not there had been any resolution of the Board directing the Secretary to obtain 
a warrant of distraint for the particular sum for whioh the warrant was issued. 

Held also that a suit to recover damages on account of the illegal issue of 
suoh warrant and the subsequent distraint was governed as to limitation by 
artiole 28 of the seoond schedule to the Indian Limitation Aot, and not by 
article 2 of the same schedule. 

Smith v. Birmingham and Staffordshire Gas Light Company (1), referred to. 
THE facts of this caBe are as follows :— 

In the year 1898 the plaintiff, Mr. Goodall, was re-assessed in res- 
peot of a bouse in Mussoorie owned by him. He objected to the assess- 
ment, bub his objections were disallowed. On the 23rd of August the 
Secretary of the Municipal Board wrote to the plaintiff asking him to 
pay Rs. 60-12*0 as house tax for the year 1898-99, a sum admittedly in 
excess of what was really due from him. The plaintiff refused to pay 
this amount, bub shortly aiterwards sent a cheque for Rs. 47*8*0 in satis¬ 
faction of the claim of the Board against him in respect of the house tax. 
The Board did nob accept the amount so paid in full satisfaction, but 
sent a reoeipt for it as in part payment. To this the plaintiff objec¬ 
ted, informing the Board by letter that if the cheque was kept he would 
consider that the Board had aocepbed the amount in full satisfaction of 
the claim against him. Notwithstanding this the Board kept the plain¬ 
tiff’s cheque and oashed it. They did not, however, absolve the 
plaintiff from liability, but issued a peremptory notice to him informing 
him that if the balance of the bill was not paid within seven days from 
date a warrant of distress would be issued. To this notice the plaintiff 
replied pointing out to the Board the illegality of the act whioh they 
contemplating, and intimating that, though he would offer no opposition 
to the distraint, he would olaim heavy damages against the Board if they 
levied any distress against bia property. 

After this the plaintiff, on recalculating the amount due to the 
Board, sent to them a further sum of Rs. 2-8-0, and it was accepted- 

• First Appeal No. 71 of 1902, from a decree of Maulvi Muhammad Siraj-ud-dia. 
Distriot Judge of Saharaupur, dated the 13th of November 1901. 

(1) (1834) 1 Ad. and El. 526. 
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on payment of the abovemoubioned sum of Rs. 2-8-0 by the plain¬ 
tiff a second warrant was obtained for Rs. 19-6-9. Under this later 
warrant somofurmtur 0 belonging to the plaintiff was seized and sold. 
On the 16th of February, 1900, the plaintiff filed the present suit against 
the Municipal Board olaimmg damages to the extent of Rs. 1,000 and 
costs of suit. The Court of first instance (District Judge of Saharanpur) 
found that the re-assessment of the plaintiff’s houBo was nob made 
according to law ; that the warrant of distress against the plaintiff was 
neither legally nor properly obtained, but was obtained by misrepresen¬ 
tation and maliciously and nob under a bona fide belief that the amount 
was really due, and that the Board were responsible for the action of 
their Seoretary, though there was no resolution of the Board, as there 
should have been, directing that a warrant should be applied for. On 
the question of limitation the Court found chat artiole 2 of the second 
schedule to the Limitation Aob, 1877, did not apply, and that the suit was 
not time barred. A decree was accordingly made in favour of the 
plaintiff for Rs. 500 with full costs. From this deoree the defendants 
appealed to the High Court. 

Mr. A. E. Byves, for the appellants. 

Mr. IF. \V attach, for the respondent. 

Stanley, C. J., and BurkITT, J.—Of fcbe grounds of appeal 
mentioned in the memorandum of appeal, two only have been pressed in 
argument before us. The ethers have been abandoned. The two points 
whioh have been pressed are (1) that the suit is barred by limitation, 
and (2) that the Municipality are not responsible for the wrongful acts of 
their Secretary. The suit was brought by the plaintiff for damages for 
an alleged illegal distress, the oircumBtanoes being shortly as follows. In 
July, 1898, the Municipal Board of Mussooria, acting under rule 54 of 
their bye-laws, published a list of houses within the limits of the 
Municipality and the assessments made in respeot of those houses 
for the purpose of calculating bouse tax. According to this assess¬ 
ment the value of the plaintiff’s house was increased by a sum of 
Rs. 200, namely from Rs. 1.000, at whiob it had 1483] been valued 
previously to Rs 1,200, the value stated in the assessment. Notice 
of this assessment duly published on the 28th of July, 1898, and 
thereupon Mr. Goodall, the plaintiff, appealed againBt the assessment 
to the Board That appeal was rejeoted. Subsequently, on the 23rd 
of August, 1893, Mr. Keatinge, the Secretary of the Board, applied 
by letter to Mr. Goodall tor payment of the sum of R«. 60-12-0, wbion he 
olaimed as house tax due for the year 1898-99 m the letter inaccurately 
Stated to be 1897-98. It is admitted by the Secretary that tbe sum 
olaimed was in excess of the sum due by twelve annas In reply to this 
demand for payment Mr. Goodall wrote to the Secretary and requested 
him to let him know by what process o. calculation he had arrived a the 
conclusion that Bs. 6012-0 represented the tax due by h,no In reply to 
this letter the Secretary wrote to say that the amount of Bs. 60-1-0 
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1904 intelligible, and has not been fully explained to us. Nothing turns upon 
Maboh 10. it. Mr. Good all shortly afterwards sent a oheque for a sum of Rs. 47-8-0 

- in satisfaction of the claim of the Board against him in respect of the 

house tax. The Board did not accept the amount so paid in full satis- 
1 L ' faction, but sent a receipt for it as in part payment. To this Goodall 

26 A. 482=1 objected, expressly informing the Board by letter that if the 
A. L. J. 195 cheque was kept, he would consider that the Board had accepted the 

==19 I J 4 ^ amount in full payment of the claim against him. There were two 

courses open to the Board on reoeipt of this oheque, namely, either to 
acoept it on the terms on whioh it was offered in full satisfaction of the 
claim against the plaintiff, or to return it. They adopted neither course. 
They kept the cheque and cashed it. But they did not absolve Mr. Goodall 
from liability in respect of the balanoe said to be due from him, for 
we find that on the 21sb Deoember, 1898, a peremptory notice was 
sent to Mr. Goodall informing him that unless the balance of the bill 
was paid within seven days from date, a warrant of distress would 
be issued. Mr. Goodall wae surprised at the reoeipt of this [486] 
notice, and he at once replied to the Secretary of the Board and 
pointed out the illegality of the aob whioh they were contemplating, and 
cautioned them very plainly that, whilst he would offer no opposition to 
the distraint, he would claim heavy damages against the Board if they 
levied any distress upon his property. It appears that Mr. Goodall made 
a re-oaloul&tion of the amount due by him, and found that the sum 
whioh he had paid wae deficient by Rs. 2-8-0, and this sum he sent to 
the Board, and it was acoepted by them. Shortly afterwards, namely, 
on the 21st of March, 1899, a warrant was obtained from a Magistrate 
according to the provisions of section 46 of Act No. XV of 1883. In 
granting this warrant the Magistrate acted in a purely ministerial 
capaoity, vide M. J. Powell v. The Municipal Board of Mussoorte (1). 
This warrant waH issued for the sum of Rs. 21-14-9, which was 
obviously in excess of the balance said to be due when the first 
demand for payment was made. The sum aobualiy due according 
to the notioe given to the plaintiff was only Rs. 10. But it appears 
that the Secretary on examining the aooounts of the plaintiff found that 
some arrears were doe, and he added these arrears to the olaim in res¬ 
pect of the tax for 1898-99, and so the warrant for the larger sum issued. 
A seizure was made and some furniture of the plaintiff was sold, and the 
amount mentioned in the warrant was realized. 

The present suit for damages for alleged illegal distress was institu¬ 
ted on the 15th of February, 1900. The learned District Judge oame to 
the oonolusion upon the evidenoe that the distress was illegal and that 
the Board were olearly responsible for it, and gave a decree for the sum 
of Rfl. 500 damages. He found that the warrant had been obtained by 
misrepresentation and maliciously and not under a bona fide belief that 
the amount claimed was really due. In the course of his judgment he 
says that the defendants entirely failed to show that the plaintiff 
was indebted to them, that they had also failed to show that they bad 
passed any resolution that a warrant should be issued, and that their 
Secretary took out a warrant illegally and without any justification. Upon 
these findings he came to the [487] conclusion that in point of law the 
Board were responsible for the aobs of their Secretary. 


(1) (1899) I. L. R. 92 All. 123. 
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Now lb was admitted by t)he learned Government Advocate, who bag 
presented the oase on behalf of the appellants with hia usual clearness 
iDd foroe, that the issue of the warrant of distress was unjustifiable, 
inaamuon rb tho plaintiff had paid to the Board all that he oonsidered 
due to them under the oiroumetanoea whioh we have described, and the 
Board had aooepted the sum so paid. This is clearly correct, and it h*s 
been properly admitted that the issue of the warrant was illegal and 
indefensible. He, however, rests the suocess of the appeal upon two 
points : (l) that the suit is barred by limitation, and (2) that the 
Municipal Board are nob responsible for aobs of their Secretary which 
were found by the Court below to have been malicious aofcs on his part. 

We shall take the question of limitation first. The contention is 
that artiole 2 of schedule II of the Indian Limitation Act, No. XV of 
1877, is the artiole applicable to fcbiB case. That artiole provides a 
period of limitation for a suit for compensation for the doing or omitting 
to do an aot in pursuance of any enactment in force for the time being 
in British India. The period provided by that article is 90 days from 
the time when the aot or omission bakes plaoe. There appears to be 
little doubt but that an aot such as the issuing of the distress warrant 
in the present case would fall within the wide and general terms of this 
artiole. In fact it is difficult to 6ee what aot or omission done in pur- 
suanoe of any enactment would Dot oome within its terms. We 6nd, 
however, that artiole 28 expressly provides a period of limitation for the 
oase of illegal distress. It prescribes a period of one year for a suit “ for 
compensation for an illegal, irregular, or excessive distress. Now if this 
is the artiole whioh governs the present oase, the 6uib, having been brought 
on the 16bh of February, 1900, was clearly within time. If, on the other 
hand, artiole 2 be applicable, the suit is barred. We have no hesita¬ 
tion whatever in holding that where the Statute of limitation by an 
express arbiole speoifioally provides a period of limitation for a suit in 
respect of an illegal distress, that article must be accepted as the 
[ 688 ] governing artiole in such a case. The faob that another artiole 
framed in general terms, such as artiole 2, ie wide enough to embraoe a 
suit for compensation for illegal distress cannot, we think, be allowed 
to affect the operation of the article which was expressly framed to meet 
the oase of such a suit. If a suit like the present is governed by article 2, 
then it follows that artiole 28 is not merely redundant but is also 
inconsistent with artiole 2, We think that the oontention of the appel¬ 
lant in this ease cannot be supported, and we hold w.th the learned 

Distriot Judge that the suit was not barred. 

The other ground of appeal is that the Municipality are not res- 

.luo uuu« k made in this case. Reliance is placed upon 

ponsiblefor ~ Judge that the warrant was obtained by 

the finding of the hy the Secretary of the Board. We 

misrepresentation and tnal oious y y.^ ^ ^ ^ , QWer 

have carefully read find anyt hing to justify this finding. 

Court, and we that there was any malice or spite on 

Mr. Qoodall himself does hg ae6mg t0 thick tlmt 

the part of the e Board who aoted maliciously. He says:— 

it was the Membe b de f en dants acted maliciously was that they 
the reason why I think tne ^ ^ De cessary to satisfy their demand 

abfcaohed much more P _ excess which they may have collected ; and 
and they never gave me my house to attaoh ^ properby a8 

there was no necessity to e 
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- Mofussilite newspaper of Muesoorie :—" In oonsequenoe of my having 

written this letter (exhibit 13), whioh is a cubbing from the Mofussilite 
newspaper of Mussoorie, Mr. Streatfield, late Superintendent of the Dun 


Civil. 


26 A. 482=1 an( ^ Chairman of the Municipality, took offenoe, and I believe that 
A. L. J. 195 that was the reason of all the malioious proceedings against me." There is 
=1904 A W. Dobbing in the evidence of Mr. Goodall whioh leads one to suppose that he 
"* suspeobed that the Secretary was actuated by any improper motive in apply¬ 
ing for the warrant of distress and in distraining his goods. Mr. Keatings, 
the Secretary, was examined, and he says that in the proceedings against 
tho plaintiff he aoted under [489] the orders of Mr. Streatfield. He 
says “the order of Mr. Streatfield, dated 19bh Deoember, directed me to 
take out a distress warrant for the balance. The balance was Rs. 12-8*0.” 
Then he explains how it came that he obtained a warrant for the sum 
of Rs. 21-14-9, showing that he examined the accounts of the plaintiff 
from the year 1894, and that h6 fonnd that the amount due for arrears 
and also for the tax of 1898-99 was Rs. 21-14-9, and that accordingly he 
applied for a warrant for that amount. Now this evidenoe disoloses no 
spite or ill-feeling on the part of the Seoretary: it shows that the Secre¬ 
tary in the bona fide execution of bis duty examined the accounts of the 
plaintiff carefully and applied for a warrant for the sum which, in bis 
opinion, was justly due. There is nothing whioh discloses any bias on 
bis part or any unfair or unreasonable conduot towards the plaintiff. 
We may observe that the warrant whioh was obtained for Rs. 21-14-9 
was not executed, but another warrant was obtained for the sum of 
Rs. 19*6*9, credit being given for the sum of Rs. 2*8-0 whioh had been paid 
later on, as wo have mentioned, by the plaintiff. Now it is apparent that 
the warrant in question was obtained by the Seoretary in the ordinary 
course of his employment acting in the interests of the Board. It is also 
admitted that the Board adopted his act, and reoeived the amount reali- 
zed from the sale of the plaintiff’s property. This being so, it seems to 
us idle to contend, as has been oontended, that by reason of the foot 
that there was no special resolution of the Board authorizing the Seore¬ 
tary to obtain a warrant the Board was therefore absolved from responsi¬ 
bility. It is abundantly clear that everything which was done by 
Mr. Keatinge in this transaction was done by him in his capaoity as Secre¬ 
tary of the Board and for the benefit of the Board. Ib is well settled law 
that every principal is oivilly liable for every intentional wrong commit¬ 
ted by an agent in the ordinary course of his employment and for the 
benefit of the principal, even though the principal did nob authorize it and 
even if he had expressly forbidden it. So here we find nothing to relieve 
the Board of the Muesoorie Municipality from liability for the admit¬ 
tedly wrongful and illegal act of distraining the plaintiff’s goods 
for a debt which had no existence. A oase somewhat similar to the 
[490] present is that of Smith v. Birmingham and Staffordshire Oas 
Light Company (1). In that case a person of the name of Burnley on 
behalf of the defendant company seized and sold some arbicles belonging 
to one Smith for money due to the company for gas. Burnley had no 
authority under seal to carry out the distraint. Ib was held nofcwifeb* 
standing that the corporation was liable in tort for his tortious aob, even 
though he had not been appointed by seal, the distress being prof 0000^17 

(1) (1834) liAd. and El. 526. 
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Before Sir John Stanley , Knight , Chief Justice, and Mr. Justice Burkitt, 


Khwaja Muhammad Khan ( Plaintiff ) v. Muhammad Ibrahim and 

ANOTHER (Defendants)* 

[lOfch March, 1904.] 

Act No. TV of 1882 (Transfer of Property Act), section 41 — Mortgage by ostensible 
owner. 

Where certain mortgagees took a mortgage from a person who was in pos¬ 
session of the property mortgaged, was recorded as owner, and held the title 
deeds of the property, it was held that there was nothing in the transaction to 
put the mortgagees on inquiry as to the real title to the property, but the 
principle of section 41 of the Transfer of Property Act, 1882, applied, and a suit 
to restrain the mortgagees from selling the property in execution of a deoree on 
their mortgage was rightly dismissed. Ram Coomar Koondoo j. John and 
Maria Me Queen (1), followed. 

[Ref. 57 I. C. 353=5 Pat. L. J. 521=1920 Pat. 805 : Rel. on 86 C. L. J. 9.] 


The facte of this case are as follows :— 


On the 30th of July, 1892, odo Khwaja Muhammad Khan pur¬ 
chased in the name of his sod, Rustam Ali, a plot of land measur¬ 
ing 2 bighas 12 biswas for the sum of Rs. 600. Rustam Ali was 
at that time of full age. Subsequently a house was [491] built upon 
that piece of land, which was ocoupied from time to time by Rustam 
Ali, and Rustam Ali was reoorded as the owner of the house. On 
the llbh of February, 1897, Rustam Ali borrowed Rs. 8,000 upon 
the security of the house and its site, and exeouted a deed of mort¬ 
gage in favour of Muhammad Ibrahim and Muhammad Yusuf. In 1899 
the mortgagees instituted a suit for sale on their mortgage and obtained 
a deoree for sale on the 31at of August, 1899. Thereupon Khwaja 
Muhammad Khan filed the present suit against the mortgagees, in which 
he asked for a deoree declaring that the mortgaged property was not the 
property of Rustam Ali, the judgment-debtor, and oould not be sold in 
execution of the defendants’ mortgage decree. The Court of first 
instance (Subordinate Judge of Agra) decreed the plaintiff's claim ; but 
on appeal by the defendants the lower appellate Court (Distriofc Judge of 
Agra), applying the principle of section 41 of the Transfer of Property 

Act, reversed the decision of the Subordinate Judge aud dismissed the 

plaintiff’s Buit. The plaintiff thereupon appealed to the High Court. 


•Seoond Appeal No. 155 of 1902, from a deoree of W. F. Wells, Esq., District 
Judfie of Affra dated the 19 th of Deoember, 1901, reversing a deoree of Munshi Raj 
Nath 8 Prasadb*Subordinate Judge of Agra, dated the 10th of September 1901. 

(1) (1872) 11 B. L. R. 62. 
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Mr. Abdul Majid for the appellant. 

Pandit Sundar Lai and Maulvi Ghulam Mujtaba for the respon- 

d0Dt Stanley, C. J., and Burkitt, J.— The suit out of which this 
seoond appeal has arisen was brought by the plaintiff to have it declared 
that certain house property situate in Agra was not liable to be sold in 
execution of a deoree obtained upon a mortgage executed by the 
plaintiff’s son in favour of the defendants. The Court of first instance 
deoreed the claim of the plaintiff, but on appeal this deoree was reversed 
and th8 suit of the plaintiff dismissed on the ground that the plaintiff s 
son was the ostensible owner of the property within the meaning of 
seotion 41 of the Transfer of Property Aot, and that before the mortgage 
was executed the defendants had taken reasonable care to ascertain that 
the mortgagor had power to execute the mortgage and had aoted in 
good faith. It is found that the plaintiff purchased the. site of the 
house with its appurtenances on the 30th of July, 1892, in the name 
of his son Rustam Ali. The area so purchased was 2 bighas 12 biswas 
[492] and the price paid was Rs. 600. There was then no house upon 
the property. Rustam Ali was at this time of full age. Subsequently a 
house was built upon the property, and this house appears to have been 
oooupied by Rustam Ali on at least some occasions. His name was 
recorded as owner, and in 1897 when the defendants made the advanoe 
to him on the security of the mortgage, he appears to have been in occu¬ 
pation of the house, for we find that the deed of mortgage was registered 
at it. The plaintiff, it is to be observed, resides elsewhere, namely at 
Dholpur. Rustam Ali borrowed from the defendants Rs. 8,000 on the 
security of the property. The mortgagees instituted a suit on foot of 
their mortgage for sale of the mortgaged property, snd obtained a deoree 
for sale on the 31st of August, 1899. In consequence of that deoree the 
present suit was instituted in order to restrain the defendants from 
selling the property. The answer of the defendants to the suit is that 
they obtained the mortgage of the property from the ostensible owner 
bona fide after taking reasonable oare to ascertain that Rustam Ali was 
the owner of it. Now, aB the learned Distriot Judge has pointed out, 
Rustam Ali was not merely the nominal owner reoorded as suoh, but also 
oooupied the house and had in his custody the deed of sale of the 30bh of 
July, 1892. There was nothing whatever, as he says, to suggest to an 
intending lender that Rustam Ali was only a benamidar and nob the 
real owner. Under suoh ciroumstanoes it cannot, we think, be success¬ 
fully contended that the defendants did not take reasonable oarfl 
ascertain that Rustam Ali had power to execute the mortgage. The 
Privy Counoil has laid down the principle upon which seotion 41 of the 
Transfer of Property Act is founded in the case of Bam Coomar Koondoo 
v, John and Maria McQueen (1). Their lordships say as follows 
“ lb is a principle of natural equity, which must be universally appho*' 
ble, that where one man allows another to hold himself out as » 0 
owner of an estate, and a third person purchases it for value from » 0 
apparent owner in the belief that he is the real owner, the man w o 
so allows the other to hold himself out shall not be permitted to reoove 
upon his secret title, unless he [493] can overthrow that of the purobafle 
by showing either that he had direct notice, or something which an J oan 
to constructive notioe of the real title, or that there existed oiroumstano^ 

(1) (1872) 11 B. L. R. 52. 
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whioh ought to have put him upon aD inquiry that, if proseoufced, would 
have led to a disoovery of it. On the findings of the lower appellate Court 
it IB impossible, we think, to say that the defendants in this suit either had 
constructive notice of the real title, or that there existed any circumstances 
which ought to have put them upon an inquiry which, if proseouted, would 
have led them to a discovery of it. On the contrary, we think that where 
a perBOn is found in possession of property, is recorded as owner, and 
holds the title deeds of the property and deals with a third party in res¬ 
pect of it, there is nothing to suggest a want of good faith in such third 
party in dealing with him in respeot of the property. We do not think 
that the defendants respondents were called upon under the circumstances 
to communicate with the father of the mortgagor and inquire from him 
as to the title. For these reasons we do not see our way to differ from 
the learned District Judge. We think that the case is one coming within 
the provisions of seotion 41 of the Transfer of Property Act, and that 
the defendants are protected by that seotion. We therefore dismiss the 
appeal with costs. The objections filed by the defendants respondents 

are not pressed. They are also dismissed with costs. 

Appeal dismissed . 


26 A. 493 (=1904 A. W. N. 100=1 A. L. J. 254.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice , and Mr. Justice Banerji. 

LALLA MaL AND OTHERS ( Plaintiffs) V. KESHO Das AND OTHERS 

(Defendants ). * 

[11th Marob, 1904.] 

Aet No. XXVI of 1881 .(Negotiable Instruments Act), ‘section 10 —Payment indue 

course—Shah jog hundi* . 

A u « a <i drawn bv a firm at Agra on their branch m Bombay. The 

Andor-ed the hundf over to one L. M. f who sent it to his agent at Bcm- 
payees endorsed t d i e d suddenly , and thereupon the drawers at 

bay for collection. ye | g telegraphed to their branch in Bombay to stop 

the request f P^ hi 8 on tbe hundi, which was a shahjog hundi, 

payment. Notw drawers’ Bombay branch by one Channu Mai, who 

r?S? I d w obtained possession of it, was cashed. Held that this did not 
[494J such as would discharge the drawers and 

amount to a p! Bari Pr.o Coach (1) reierred to. 
eD i°‘shahiog hundi is only Payable to the respectable holder and ,e not 
equivalent to a hundi payable to bearer. 

[Fol. 32 C. L. J. 22 ; 209=19 C. W. N. 1226-13 I 0. «»3 

THIS was a suit to recover the sum of Rs. 1,000 and interest due 
1HIS w following ciroumsbanoes. Keeho Das and Khem 

upon a hundi under the follovving^^ ^ ^ „ tyle ot Tars C band 

Ohand, carrying shahjog hundi upon their own branch in 

Chela Bam, dre ^ Lal and others. The payees endorsed this 
Bombay payable ^ Sh ^ ^ ^ tQ agenfc m Bombay, one Kaabi 

hundi to Lalla m , Nath, before he was able to obtain payment 

Nath, for oolleotion. Ka Wlt bthe plague and died on 14th of March 
of the hundi, was seized with tne piag --—— 

--- c 1«)00, from a. decree of W. E. Wells, Esq.* District 

* Second Appeal bo. J , , i,’ e b r uary lyOO, modifying a decree of Munshi Raj 

Judge of Agra, dated the jL J D ° dated the 13th of May 1899. 

Nath Prasad, Subordmate # c w . lN . m 
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1898. On the 15th of March Lalla Mai went to the drawers of the 
hundi and induced them to send a telegram to Bombay to stop payment 
of the hundi if it had not been already paid. The answer received to 
this telegram was—“hundi received, not paid, Rs. 1,000.” On the 16th 
of March, however, one Channu Mai, in whose house Kashi Nath had 
been living, having in some manner, but without the authority of Kashi 
Nath, got possession of the hundi, brought it to the office of the drawers 
and obtained payment. The present suit was brought by the endorsee 
Lalla Mai, his minor sons being also joined as plaintiffs, against the 
drawers, the endorsers and Channu Mai, the person who had in faot 
obtained payment of the hundi. The Court of 6rst instance (Subordinate 
Judge of Agra) gave the plaintiffs a decree ; but on appeal by the drawers 
the lower appellate Court (District Judge of Agra) reversed the deoree of 
the first Court and dismissed the suit. The Disbriob Judge held that the 
payment to Channu Mai was a good discharge, treating a shahjog hundi 
in effeot as equivalent to one payable to bearer. The plaintiffs thereupon 
appealed to the High Court. 

Pandit Sundar Lai , for the appellants. 

Pandit Moti Lai Nehru and the Hon’ble Pandit Madan Mohan 
Malaviya (for whom Dr. Tej Bahadur Sapru), for the respondents, 

[495] Stanley, C. J., and Banerji, J.—The suit out of whioh this 
appeal has arisen was brought by the plaintiffs appellants for recovery 
of the sum of Rs. 1,000 and interest alleged be due to them under the 
following oircumstances. The defendants Nos. 4 and 5 carry on business 
at Agra under the style of Tara Chand Chela Ram and have a branoh 
establishment at Bombay. They drew a shahjog hundi at Agra on the 
Bombay branch of their firm, payable to the defendants 1 to 3. The 
payees endorsed the hundi to the plaintiffs* who sent it to their agent 
at Bombay, one Kashi Nath, for collection. It appears that Kashi Nath, 
before he was able to obtain payment of the hundi, was seized with 
plague and died on the 14th of March 1898. The plaintiffs appear to 
have been early apprised of this faot, for we find that on the following 
day, the 15th of March, they went to the drawers of the hundi and 
induoed them to send a telegram to Bombay to stop the payment of the 
hundi if it had nob been already paid. The answer to this telegram was 
“ hundi reoeived, not paid Rs. 1,000.” Therefore on the 15bh of Marob 
the drawers were aware that the hundi was nob to be aooepted or paid, 
Notwithstanding this, on the 16bh of March, the defendant Channu Mai, 
in whose house Kashi Nath lived, got possession of the hundi, without, 
as has been found, the authority of Kashi Nath, brought it to the office of 
the drawers and obtained payment. Under these oiroumstanoes the ques¬ 
tion is whether or nob the defendants are liable to the plaintiffs for the 
amount so paid. Now it is to be observed that the hundi is a shahjog 
hundi, not a hundi payable to bearer, but payable to a “ respectable 
holder. The Court of first instance found in favour of the plaintiff B 
claim and gave a deoree accordingly. But on appeal the learned Disbriob 
Judge reversed the decision of the Court below and dismissed the suit. 
The District Judge appears to consider that a* shahjog hundi stands in 
the same position as a hundi payable to bearer. But this iR olearly not 
so, as has been held by a Bench of this Court in the unreporfced 
second appeal No. 422 of 1896, in which it was held that a shahjog 
hundi is only payable to a respeobable holder. The Bame question 
came before one of ub when sitting in the High Court at Calcutta in the 
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[»«1 C°»* ID. There .b. 1.. 
ruled in accordance with nm i ** considerable length, and it was 
-Adhiog" is S pT L P rr ““«?*• ^ a “ payable 

muoh importanoo in dooidin? qU0 f 1OD ’ b °w 0 ve r , is not °f vary 

olearlv of opinion thaf in 3 1 pre8enb appeal, beoause we are 

the circumstances th* d mftkl “g the payment to Channu Mai under 1B04A.W. 
oretion anTdi^ f \ drRW00B failed to e^ciae any proper dis- N 100=1 A- 
eeo ion 10 of h^N mRke J™ 0 * iu du * course within the meaning of L ‘ J - «• 
had fchA n 0 nf5fi fch ? Negoblab . 10 Instruments Aot. On the contrary, having 

they SL h ? fcn h °° nfcalD6d 1Q feh0 telegram to which we have referred, 

Ih l a fc h 6 eX6r018ed extreme caution in making payment if 

In mSin* ?? ymeUt ab * U ',ij ntil fche y had received further instructions. 

In makmg the payment to Channu Mai they acted negligently, not having 

any reasonable ground for believing that Channu Mai was entitled to 
eoeive payment. We therefore must allow this appeal. The learned 
yiatnot Judge is wrong in supposing that the drawees would not have been 
justified under the circumstances in refusing to pay to any person who 
came to them with the hundi for payment. They were bound to see that 
the note was paid in due oourse, as pointed out by us, and within the 
meaning of section 10 of the Negotiable Instruments Act. For these 
reasons we are of opinion that the view taken by the Court of firBb in¬ 
stance was oorreob, and therefore we allow the appeal, set aside the decree 
of the lower appellate Court and rescore the decree of the Court of first 
instance. The defendants respondents must pay the oosts of this appeal 
and also the oosts in the lower appellate Court. The objection under 
section 661 necessarily fails, and is dismissed with costs. 

Appeal decreed. 


26 A. 497 (=24 A. W. N. 72.) 

[497] APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice Burkitt. 


Talewar Singh and others {Plaintiffs) v. Bahobi Singh 

(Defendant)* 

[11th March, 1904.] 

Suit for recovery of immovable property based upon a compromise—Compromise not 
itself a document of title—Limitation Act No. XV of 1877, schedule II, 
article 113. 

Certain Revenue Court suits were referred to arbitration and an award was 
made to the effect that the “ plaintiff’s claim in all the suits be dismissed with 
oosts and that the defendant bear his own costs.” The award, however, went 
on to declare that, aooording to the terms of a compromise arranged between 
the parties, the parties should transfer the one to the other different portions of 
the property which was in dispute. No steps were aotually taken to complete 
the transfer thus recited as having been agreed to between the parties, but one 
of the parties brought a suit to recover the properties agreed to be transferred to 

* Second Appeal No. 173 of 1902, from a deoree of H. D. Griffin, Esq , Distriot 
Judge of Aligarh, dated the 6l-h December, 1901. confirming a decree of Maulvi 
Moula Bakhsh, Additional Subordinate Judge of Aligarh, dated the 29th Maroh, 1901. 

(1) (1900) 5 C. W. N. 313. 
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him. Held that the limitation applicable was that prescribed by sectionU8 
of the second schedule to the Indian Limitation Aot, 1877 ; the suit was not 
one for possession of immovable property to which artiole 144 would apply. 
Somavalli Animal v. Muthayya Sastrigal (1) and Sheo Narain v. Beni MaSho 
(2), distinguished 

[Ref 10 0. C. 218 ; 8 A. L. J. 1188.] 

THE facte of this caee are as follows 

In 1894 Babori Singh brought in the Revenue Court three suite for 
profits of mauza Mohni Mamurganj and a fourth for profits of mauza 
Athia against Ikram Singh. These suits were referred to arbitration. 
On the 24th of December, 1894, the arbitrator delivered an award in 
accordance with a compromise entered into by the parties. Under this 
compromise Ikram Singh agreed to deliver to Bahori Singh certain shares 
in certain villages, and further agreed that if any of these shares were 
found to be incumbered, Bahori Singh could recover the amount of the 
inoumbranoes from Ikram Singh, and the latter by way of collateral 
security agreed that his share in mauza Athia should be held liable for 
the amount due. Ikram Singh further agreed to transfer one*half of 
certain outstanding debts to Bahori Singh. Bahori Singh on his parb 
agreed to convey to Ikram Singh certain immovable property and 
in addition to pay Rs. 1,000. It was agreed that effect should be 
given to this agreement by the end of January, 1895, and further 
that the three suits in respeot of mauza Mohni Mamurganj [49 8J 
should be dismissed, and that in respect of mauza Athia should. be 
decreed. This decree was bo become null and void if the parties fulfilled 
tbeir mutual contracts as detailed above. Nothing was done towards the 
oarrying out of this compromise by the end of January, 1895. The Re¬ 
venue Court by a miebake dismissed all the suits for profits on the 6th of 
February, 1895. Bahori Singh had the mistake corrected by the Revenue 
Court on the 9bh September, 1895. This order was set aside by the Dis¬ 
trict Judge in appeal; but restored by the High Court on the 23rd of 
November, 1898. On Bahori Singh applying for execution of his aeoree, 
the representatives of Ikram Singh, who had meanwhile died, brought a 
suit for the enforcement of the award in his favour, for recovery of m 
property agreed to be oonveyed, and of Rs. 1,000 with interest, and for a 
declaration that the deoree of the Revenue Court and that of the m 
Court of the 23rd of November, 1898, had become null and void. 

The Court of first instance (Additional Subordinate Judge of Alig&J 
dismissed the suit, holding that it was barred by limitation uu e 
article 113 of the seoond schedule to the Indian Limitation Act, lo< *• 
well as on the merits. The plaintiffs appealed to the District Jva&t* 
confirmed the decree of the Court of first instance. The plaintiffs fcbei 

upon appealed to the High Court. m i) 

Babu Jogindro Nath Chaudhri (for whom Babu Sital Prasad U 

and Babu Durga Ckaran Bancrji , for the appellants. 

Pandit Sunder Lai aDd Munshi Gulzari Lai , for the responded fl * 

Stanley, C. J., laud Burkitt, J— -We are of opinion fcba 

decisions arrived at by both the lower Courts are perfectly oorr ®° 
far as regards the question of Limitation. The suit was brought 
plaintiffs to reoover possession of immovable property, to W bio 
allege they became entitled under an award, dated the 24 th o . 
her, 1894. It appears that four suits bad beem instituted in ® . 

enue Court to reoover profits by one Bahori Singh ag ainst lkrarc—__ 

(1) (1900JLL. R. 28 Mad. 593. *2) (1901) I. L. R. 23 All. 285. 
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fsMl ThflafTanHa* ° D9 vi ," ag0 , 9n(3 one in r 0SP9ot of another village 
25 “ \ 0ifc9 . W ?: e r l 9farred ( t0 ^bitration, and an award was passed 
by the arbitrator in the terms of a compromise entered into between fha 

parties. The only matter with whioh the arbitrator had to deal was the 
aeolsjon of, the rent suits, and the order passed by him is that tR 
Plaintiffs claim in all the suits be dismissed with costs and that the 
aefendant bear bis own costs. In the award, however, the arbitrator 
Bets out bhe terms of the compromise entered into by the parties and 

aooording bo this compromise it was arranged that the parties should 
fcranifer, the one to the other, different portions of the property whioh 
was in dispute. Ikram Singh undertook that his name should be struck 
off m respect of a share in one village and that he would cause bhe share 
to be transferred to Bahori Singh, whilst Bahori Singh agreed that his 
name should be sbruok off and the name of Ikram Singh entered in res- 
pcob of certain other property. It was also agreed that Bahori Singh 
should withdraw from possession of a dwelling house and inolosure and 
give the same to Ikram Singh and also should pay Eg. 1,000 in cash to 
Ikram Singh. It is contended on behalf of the appellants that this com¬ 
promise, whioh is set forth in the award, but whioh forma no part of it, 
is not to be treated as a contract:, hut is to be treated as amounting to a 
declaration of the title of these parties to the property mentioned in it, 
which they mutually agreed to exohange ; and it is contended that the 
suit was properly brought by the plaintiffs for possession of the property 
so agreed to be transferred to them, and thab the article of limitation 
applicable bo bhe suit is article 144. As an authority for this contention 
relianoe is placed upon bhe case of Sorncivalli Ammal v. Muthayya Sas - 
trigal (1), in which it was held that bhe arbiole applicable to the claim 
put forward in that suit for reoovery of immovable property was 
artiole 144 and not arbiole 113. In that case, however, as appears from the 
judgment, the title to bhe property was declared in bhe plaintiff's favour 
by the award, and the award did not provide for the execution of any 
instrument between the parties or bhe performance of any condition pre¬ 
cedent to bhe plaintiffs’ enjoyment of the land. In other words, the 
[500] plaintiffs acquired under the award a complete title to the land on 
the date of bhe award and were entitled bo possession of it from that 
date. It is apparent from what we have said that this case does nob 
govern a case, such as thab whioh is now before the Court, in whioh no 
title is declared by the award. There is merely a recital in the 
award of agreements entered into between the parties to do certain aobB 
in reference to immovable properties. Reliance is also placed upon the 
oase of Sheo Narain v. Beni Madho (2). In that case it was held that 
where an award had declared the rights of parties in immovable property, 
a suit based on the award was not a suit for the peoifio performance of a 
contract In support of this ruling relianoe was plaoed upon the case in 
the Madras High Court whioh we have cited. Our brothers Banerji and 
Aikman, who decided that oase, observed that the only thing which the 
award in that case directed to be done was that an application should be 
made for mutation of names, and that that application had already been 
made and mutation effected. The title therefore was completed by muta¬ 
tion and there was nothing further to be done to complete the title. 
These oases obviously do not bear out the contention which has been laid 
before us by the learned v akil for the appellants. It a ppears to us that 

(1) (1900) I. L, R. 23 Mad. 603. (2) (1901) I. L. R. 23 All. 285. 
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fehe agreement entered into by the parties for the compromise of their Saits 
in this case was one which must neoessarily be specifically enforced 
before a Buit for possession of the properties under the compromise oan 
be maintained. The article applicable to the suit is article 113 and not 
article 144. Up to the present time the title to the property in dispute 
is vested in the defendants. In order that the plaintiffs may establish 
title to that property, it is obviously necessary that they should enforce 
specifio performance of the agreement entered into and obtain a regular 
conveyance which would convey the title to them. Having suoh a oon- 
veyanoe they would then be in a position to maintain a suit for possession. 
For these reasons the appeal fails and is dismissed with costs. 

Appeal dismissed. 


26 A. 501 (=1 A. L. J. 228.) 

[501] APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice , and Mr. Justice Banerji. 


Balbhaddar Nath and another ( Plaintiffs ) v . Ram Lal 

AND OTHERS (Defendants).* 

[12th March, 1904.] 

Civil Procedure Code, ss. 13 and 43 -Partition-Suit for possession of a portion of 
a house alleged to have been partitioned in proceedings before a Court of Revenue 
—Subsequent suit for partition of the same house in a Civil Court. 

As the result of partition proceedings in a Court of Revenue the sites of oer 
tain houses were partitioned. The plaintiSs believing that the buildings 
themselves had been partitioned brought a suit for recovery of their share in 
the houses, alleging a dispossession from that 9hare by the defendants.. Bat 
they were defeated in this suit upon the ground that the supposed partition of 
the houses by a Court of Revenue never could have taken place.^ Upon» 
seoond suit brought by the plaintiSs in a Civil Court asking for partition of the 
house property, it was held that neither seotion 13 nor seotion 43 of the Code of 
Civil Procedure was a bar to the suit. 


This was a suit for partition of oertain house property. The Court 
of first instance (Munsif of Bansi) gave the plaintiffs a decree, and this 
decree was on appeal confirmed by the lower appellate Court (Additional 
Subordinate Judge of Gorakhpur). The defendants appealed bo the 
High Court, and their appeal coming before a single Judge of the Court 
was allowed, and the plaintiffs’ suit dismissed, on the ground that the 
suit was barred by reason of certain previous litigation between the par* 
ties. The plaintiffs and the defendants were co-sharers in a number of 
villages. Tbe plaintiffs made an application to the Court of Revenue for 
partition of the joint property; and some of the parties to those 
proceedings applied to the Court of Revenue to partition also the bouse 
property, which that Court had no power to do. The land forming the 
site of the houses now in dispute was, however, 'partitioned between 
the parties. Tbe plaintiffs, under the erroneous impression that not only 
the land but the houses had been partitioned, brought a suit in a Civil 
Court to reoover their share of the houeeB, alleging a dispossession the^ 
from by the defendants. Their Buit was dismissed on the ground tba 
the Court of Revenue had no power to partition the house property, 
that in consequence the plaintiffs had no title to the speoifio share wnio 
they olaimed. The plaintiffs then filed the present suit for partition. 


* Appeal No. 22 of 1909 under section 10 of the Letters Patent. 
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ShS , tha laarn0d Jud «° o' the High Court before 

" 6r9t «" , Wa! . 0f °P ini0D th »t ^e plaintiffs' 
the same , n Hh o same lu both suite and the property in dispute 
nh *“?* pf d .J h p 8Ulb , waB bh0 ™ fore b a« 0 d by seobiona 13 and 43 of the 

section 10 2 V th 0 Le O uSs Patent Plai “ tiff8 th0raUP ° D appaaled UDdar 
Pandib Sunder Lai , for the appellaaba. 

Babu Durga Gkaran Banerji (for whom Dr. Tej Bahadur Sapru ), 
for the respondents. 

Stanley, C. J,, and Banerji, J.—This ia an appeal under eeobion 10 
of the Letters Patent against the deoision of a learned Judge of this 
Court, setting aside the decrees of the lower Courts. The suit was brought 
by the plaintiffs for partition of certain house property. The plaintiffs 
and the defendants are co-sharers in a number of villages, and it appears 
that the plaintiffs made an application to the Revenue Court for parti¬ 
tion of the joint property. Some of the parties to those proceedings 
applied to the Revenue Court to partition the house property, which tho 
Revenue Court had no power to do. The land forming the site of the 
houses in dispute was, however, partitioned, and oertain portions allotted 
to the plaintiffs, who were under the belief that by the partition not 
merely the site but the houses were partitioned. The defendants ousted 
the plaintiffs from possession of the portions of the houses which the 
plaintiffs so believed had fallen to them on partition, and in consequenoe 
of this they instituted a suit for reoovery of possession, which was pro¬ 
perly dismissed on the ground that the Revenue Court had no power to 
partition house property and consequently the plaintiffs had not acquired 
any title bo the specific portions of the houses whioh they claimed. 
They thereupon instituted the present suit for partition, and their suit 
has been met by the contention that it is barred by the provisions of 
section 13 and seotion 43 of the Code of Civil Procedure, it being alleged 
that the plaintiffs ought, in their former suit, to have claimed partition, 
and having failed bo do so they could not in an independent suit maintain 
a claim for partition. Both the Courts below ruled against this conten¬ 
tion and held that there was nothing in either section 43 or seotion 13 
of the Code to prevent the maintenance of the plaintiffs suit. The learned 
[80S] Judge of this Court, however, on appeal came to an opposite con¬ 
clusion, holding that the cauBe of action in both suits was dispossession 
of the plaintiffs by the defendants in January, 1899 that is, that the 
cause of action alleged in both suits was one and the same that the 
property in dispute was also the same, namely, one-half of a house with 
its appurtenances. It appears to us that the learned Judge in arriving 
at this conclusion laboured under a misapprehension as to the rue facts 
in the former suit. The plaintiffs cause of action in that suit was the 
tVu fim rWflndanfcs from possession of a specific portion of 

er o t em y .. . fehe plaintiffs believed had been allotted to 
he house m quest.*« J 10 ” J ^ in dispute in the present suit is the 

them on partition• Th> ^ ^ mQrely a flpeoiBo portion of 

entire house with t pp j tiff ; based not upon a wrong' ul ouster by 

t; and the claim of the „ hioh every ioiD t owner has to come 

he defendants but upon tho r.g Therefore, as it appears 

into Court and have joint P^J^ same, and the property, the sub- 

to us, the oause> of aciion identical ; nor was the title upon 

jeot matter of the two BUits. wa former case the title 

whioh fchfl hwn suits were brouguc duo a* 
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was based, wrongly, no doubt, upon a partition alleged to have been 
March 12 . carried out by the Revenue authorities. In the latter case the title of 
— the plaintiffs depends upon tbeir rights as members of a joint family to 
appellate haVQ fcbQ pro p Qr (;y partitioned. The learned Subordinate Judge appears to 
CTVIL ‘ us to have put the matter very clearly. He says in the course of his judg- 
26 A. 501-1 ment :—'" The suit does not seem to me to be barred either by section 13 
A L. J. 228. or eection 43 of the Civil Procedure Code. It is true that a previous suit 

for possession of particular portions of the properties now in dispute bet¬ 
ween these same parties was fought, the plaintiffs in the present suit 
being also plaintiffs in the former suit, and that was dismissed. But it 
appears that the cause of aoticn in the two suits was not the Bame. In 
the previous suit the plaintiffs sought to reoover possession of particular 
portions of the disputed houses, &c., on the allegation that according 
to a perfect partition made by the Revenue Court they were owners 
and in possession of those portions and that they were illegally 
dispossessed by the defendants. [504] That suit was dismissed by 
the Court holding that the partition was not proved, and that, even 
if the Revenue Court had made such partition, it was infructuouB 
and illegal and it was never acted upon. Being defeated in that 
suit the plaintiffs have brought the present suit for partition, as¬ 
serting that the house, gari , etc., are joint, as the Court in the pre¬ 
vious suit held that partition was not proved, and that they be 
allowed to recover possession over half of them to which they are en¬ 
titled. It is thus clear that the cause of action for the present suit is net 
the same as it was in the previous suit. But it is urged that the present 
prayer for relief could have been inoluded in the former suit in the alter¬ 
native. I do not think that such a relief could have been prayed for in 
the other suit on the statement of facts made in it, and in the next place 
I do not think, assuming that the plaintiffs could have prayed for snob 
a relief, that it was incumbent upon them to do so.” We oonour in the 
view thus expressed by the learned Subordinate Judge. It appears to ua 
that the two causes of aotion could not conveniently in any oase have 
• been put forward in the original suit, and we are of opinion that the 
plaintiffs) who, under a misapprehension of their rights in the former 
suit, failed in that suit, were not preoluded from relying upon the title 
whioh they clearly had to a partition of the joint property. We there¬ 
fore must allow this appeal, set aside the judgment of this Court with 
oosts, and restore the decree of the lower appellate Court. 

Appeal decreed. 


26 A. 904. 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman . 


Jamna Das and others (Opposite Parties) v. Misri Lal (Applicant)** 

[14th March, 1904.] 

Act No. IV of 1882 ( Transfer of Property Act) t section 89—Prior and subsequent in* 
cumbrancers—Rights of puisne mortgagee who has satisfied in part a prior 
mortgage. 

* First Appeal No. 72 of 1903 from a decree of Maulvi Muhammad Ahmad All 
Khan* Subordinate Judge of Aligarh, dated the 10th of February 1903. 
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property comped In Kn mXgo. 9 “ b ° 9n ° btlined ' but °‘ tho 

rn HfLt h " t n he ?‘ ,lioan ‘ was not eatitleA to any order in respect of his own 

mort^rtgo. Bansidnar v. Gu^u Prasad (I) refereed to. 

xt rn 1 ? -.oSn eal ar08Q ° Uti of an a PP lioabion under seotion 89 of Aob 
Wo. IV of lbd2 made by the respondent under the following circum¬ 
stances.^ In 1891 Jamna Dae, one of the appellants, mortgaged certain 
shares in villages Mortbal and Jatpura to one Jogindro Nath Chatterji. 

In 1893 he mortgaged the same shares together with other property to 
Misri Lal, the respondent. In 1899 the prior mortgagee brought a suit 
for sale of the property mortgaged to him, impleading the puisne mort¬ 
gagee Misri Lal. In that suit Misri Lal asked that an account might be 
taken on his mortgage, bub the prayer waa refused on the ground that 
his olaim was not admitted by the mortgagor, and the Court doolined to 
go into the matter then. The prior mortgagee realized the greater portion 
of his claim by sale of the shares in Morthal. There remained a balance 
of Rs. 1,762-9-0, and this balance was paid by Misri Lal, the puisne mort¬ 
gagee. Misri Lal then proceeded to apply to the Court for an order 
absolute for the sale nob only of the remaining property comprised in the 
prior mortgage, whioh he had satisfied in part, but of property covered by 
his own mortgage and for satisfaction of that mortgage. The Court 
(Subordinate Judge of Aligarh) considering himself bound by the High 
Court’s ruling in Bansidhar v. Gaya Prasad (1), made an order as prayed. 
The judgment-debtors mortgagors thereupon appealed to the High Court. 

Mr. M. L. Agarwala , for the appellants. 

Babn Jogindro Nath Ohaudhri and Pandit Moti Lal Nehru , for the 
respondent. 

Knox and AlKMAN, JJ.—This appeal arises out of an application 
made by one Misri Lal, respondent, bo the effeob that a decree absolute 
under seotion 89 of Aot No. IV of 1882 be passed in his favour. 
The property over which he asks for this decree absolute is property 
whioh originallv belonged to the appellants. The appellants are members 
of a joint Hindu family, [306] and in 1891 Jamna Das, one of them, 
had mortgaged certain shares in villages Morthal and Jatpura to Babu 
Jogindro Nath Chatterji. In 1893 he mortgaged the same shares together 
with other property in favour of the respondent, Misri Lal. In 1899 the 
prior mortgagee brought a suit for sale of the property mortgaged to him 
impleading the puisne mortgagee Misri Lal In that suit Misri Lal asked 
that an account might be taken on his mortgage but his prayer was re¬ 
fused on the “round that his claim waa not admitted by the mortgagor, and 
the Court declined to go into the matter then. The prior mortgagee rea¬ 
lized the greater portion of his claim by the sale ofthe ,shares in mauza 
Morthal. There was, however, a balance of Be. 1,762-9 0 left unsattsSed. 

F., , bl; .. : ,a “Z..5Tto 

ftTsitodin.t, Jute. U, B»»,«»«■ ». fW (1). » 

warrant for Misri Lal stepping into the sh oes of the prior moitgagaes 

(1) (1901) X- L R - 24 Ah. 179. 
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ana decree-holders and getting an order whioh would authorize him to 
sell up the share in Jatpura and to recover thereby the balance which he 
had paid in full safcifaction of the deoree held by the prior mortgagees, 
but it was no warrant for the order given by the Subordinate Judge in 
favour of Misri Lai to reoover not only the Rs. 1,762 odd whioh had 
been paid by him, but also the amount due on his own bond, and over 
the property in that bond other than the shares in Morthal and Jatpura. 
In these respects the deoree passed by the Court below must be varied. 

We allow the appeal so far as to direct that the words and 
Rs. 9,390-8-3, on account of the subsequent demand due to the peti¬ 
tioner ” be sbruok out. Further that instead of the words and figures 
" Rs. 11,479-2-9, with further interest thereon at the rate of 8 annas per 
cent, per mensem from the 5th April 1902 up to date of realization," 
the words and figures " Rs. 1,898-10-6, with future interest thereon at 
the rate of 8 annas per cent, per mensem from the 5th April 1902 
up to the date of sale" be substituted. Further, that wherever 
the figures Rs. 11,479-2-9 appear in the deoree the figures [807] 
Rs. 1,898-10-6 be substituted therefor. Lastly, that all items entered 
in the specification of property with the exception of the first item 
be struck out. To this extent we allow the appeal; quoad ultra it 
is dismissed. The parties will pay and receive costs in this Court pro¬ 
portionate to failure and suooess. 

Decree modified. 


26 A. 507 (=1901 A. W. N. 73 -1 A. L. J. 250.) 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 


Mata Amber and another (Decree-holders) v. Sri Dhar 

(J udqment-debtor)* 

[14th March, 1904.] 

Act No. IV of 1832 {Transfer of Property Act), sections 90, 92 and93— Prior and 
subsequent incumbrancers— Redemption of mortgage—Execution of decree. 

A puisne mortgagee of oertain property sued the prior mortgagees for redemp¬ 
tion. A deoree was passed for redemption or sale. The plaintiff did not pay 
the amount decreed, and the property was sold, but it failed to realize to 0 
amount of the debt and oosts due to the prior mortgagees. 

Held that the deoree, so far as it affeoted the puisne mortgagee, not being a 
personal deoree, the prior mortgagees oould nob reoover the balanoe of tn 0 
amount deoreed by arrest of the puisne mortgagee. Section 90 of the, , Tr f n ! ha 
of Property Aot, 1889, oould not be so construed as to make it applicable to 
present case. Ram Lai v. Stl Ghand (1) referred to. 

[Ref. 29 M. L. J. 120=301, O. 188 ] 

THIS was an appeal arising out of proceedings in execution of * 
deoree. The facts are as follows Mata Amber and Sukhdeo were 
prior mortgagees and Sri Dhar a puisne mortgagee of the same proper y. 
Sri Dbar brought a suit to redeem the prior mortgage. Iu fchis buis 
obtained a decree for redemption upon payment of Rs. 4,577 plh fl __ 

* Seoond Appeal No. 1124 of 1902 from a deoree of C. Rustomjee, Esq.. ^ atr J? 
Judge of Allahabad, dated the 17th September 1902, confirming a deoree of 
David, Subordinate Judge of Allahabad, dated the 15th February 1902. 

(1) (1901) I. L. R. 23 All. 439. 
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on acoount of cost*. Tbo money, however, was not paid by the decree- 
holder within the time limited by thodeoree, and consequently the mort¬ 
gaged property was gold. The sale realized some Rs. 700 lees than the 
amount which had been found due to the prior mortgagees. This amount 
the prior mortgagees Bought to recover Dy means of an application for 
execution by arrest of the puisne mortgagee. The executing Court 
(Subordinate Judge of Allahabad) rejeoted the application, and on appeal 
by the prior mortgagees the District Judge agreed witb the first 
[80BJ Court and confirmed its order. From this order the prior mort¬ 
gagees appealed to the High Court. 

Pandit Baldeo Ram Dave for the appellants. 

The Hon’ble Pandit Madan Mohan Malavtya and Munshi Jang 
Bahadur Lai for the respondent. 

KNOX and Aikman, JJ.—The appellants to this second appeal are 
prior mortgagees. A Buit was brought by the respondent, who is a 
puisne mortgagee, for redemption of the prior mortgage. Ho sought to 
effect this by payment cf Re. 2,000. The Court found that Rs. 4,577 
was due on acoount of principal and that a further sum of Rs. 6S9 was 
due by the plaintiff on aooount of costs. The whole amount thus due 
was Rs. 5,276. A decree was given in terms of seotion 92 of the Trans¬ 
fer of Property Act ordering that upon the plaintiff paying to the defen¬ 
dants or into Court this sum on a day 6xed, the plaintiff was to have 
redemption of the property, but if such payment was not made, the pro¬ 
perty mortgaged was to be sold. 

The plaintiff failed to pay the sum thus fixed, and on the application 
of the appellants the property was sold aod realized some Rs. 700 short 
of what had been found due to the prior mortgagee. The appellants 
now seek to recover the balance by arrest of the respondent. The Courts 
below have thrown out the application, and the appellants come here in 
Beoond appeal. The learned vakil who appears for them failed to point 
out to us any words in the decree justifying the order he askB for. The 
only penalty in the decree for non-payment of the mortgage money and 
costs waB a sale of the property, and that has taken place. There are 
no words in the deoree rendering the respondent personally liable. It- is 
a remarkable circumstance that whiUt seotion 93 provides for the sale 
realizing more than the amount due, it makes no provision for the con¬ 
tingency of the sale realizing leas. In a very ab e and ingenious argu- 
meat the learned vakil sought to show that the language of section 90 
was wide enough to cover the present case Even if the words such 
sale " could be given the extended meaning asked for, there ib the further 
difficulty of the word “ defendant ” which occurs in that seotion, and 
which [609] has been interpreted by this Court in Ram Lai v. Stl 
Ghand t (1) in a sense adverse to the present contention. 

We regret that we are unable to help the appellants, but we think 
that they might have foreseen this difficulty and have moved this Court 
to make an order rendering the respondent personally liable for the costs 
they incurred in answering him. For the above reasons we dismiss this 
appeal, but under the circumstances we make no order as to costs. 

Appeal dismissed. 
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26 A. 509 (=1 A. L. J. 236=1904 A. W. N. 115=1 Cr. L. J. 434.) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


Emperor v. Babu Ram.* 

[14th March, 1904.] 

Act No. XLV of 1860 ( Indian Penal Code), section in—False evidence— Perjury not 
necessarily on a point material to the case. 

Semble that to constitute the offence defined by section 191 ol the Indian 
Penal Code it is not necessary that the false evidence should be concerning a 
question material to the decision of the case in which it is given ; it is sufficient 
if the false evidence is intentionally given, that is to say, if the person making 
that statement makes it advisedly knowing it to be false, and with the inten¬ 
tion of deceiving the Court and of leading it to be supposed that that whioh he 
states is true. The Queen v. Mahomed Hossain (1) and The Queen v. 8hib 
Prosad Giri (2) referred to. Emperor v. Ganqa Sahai (3) disoussed. 

But if the false evidence does not bear direotly on a material issue in the 
case, being relative to incidental or trivial matters only, that would be a 
matter to be taken into consideration in fixing the sentence. 

[Ref. 14 Cr. L. J. 456=20 I. C. 616=7 S. L. R. 25 : Dist. 2 A. L. J. 836.] 

In a suit id the Court of the Munsif of Bareilly oity one Babu Ram 
appeared as a witness and made a statement concerning the existence of 
a certain kachcha well whioh, according to the witness, had been filled 
up several years before suit. The object of Babu Ram in testifying 
to the existence of this kachcha well was to induce the Court to 
believe that the boundary of oertain property in dispute in the suit 
extended further in a certain direction than it really did. This 
statement was, however, disbelieved, and Babu Ram was prosecuted 
for the offence of giving false evidence under seotion 198 of the Indian 
[510] Penal Code. He was convicted by a Magistrate of the first olftfls 
of Bareilly. He appealed, and his appeal was heard by the Sessions Judge 
of Shahjahanpur, who upheld the conviction. Babu Ram then applied in 
revision to the High Court, where his main contention was that the 
statement of the applicant alleged to be false was absolutely immaterial 
to the result of the case in whioh the applicant appeared as a witness, 
and reliance was placed on the case of Emperor v. Ganga Sahai (3). 

Babu Satya Chandra Mukerji for the appellant. 

The Assistant Government Advooate (Mr. W. K. Porter) for the 
Crown. 

Blair and Banerji, JJ. — This is an application for revision of an 
order passed on appeal by the Sessions Judge of Shahjahanpur affirming 
a oonviotion by a Magistrate under seotion 193 of the Indian Penal Code. 
The grounds of revision pressed upon us are, firstly, that the statement 
on which the conviction was based was a statement wholly immaterial 
to the issue that the Court was trying. The second ground of revision i* 
not argued before us, and the third has reference to the question of 00°' 
tence only. On the first ground Mr. Satya Chandra oited as an autho¬ 
rity a judgment of a learned Judge of this Court, Mr. Justice Knox, ,n 
Emperor v. Ganga Sahai (3). This application for revision came fi* flfc 
before our brother Aikman, and upon the oase of Emperor v. Q0' w fi_ 

* ’Criminal Revision No. 785 of 1903. 

( 1 ) (1871) 16 W. B. 87. (3) Weekly Notes, 1903, p. 68. 

(2) (1878) 19 W. R. 69. 
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enoe. If by it it be mtendod to convey that no oonviotion for 
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h fi h u h - a k d - t0bet u‘i ei3 In the ° a9e in whiuh the evidence waB given, 
we find it impossible to agree with it, as the definition [811] of perjury 

in seotion 191 of the Indian Penal Code imposes no suoh restriction 
upon the nature of the evidenoe upon whioh a oonviotion for per- 
jury ° ft n properly be had. It deals with the making of any settle¬ 
ment which the maker either knows or believes to be false or does 
not believe to be true. If our learned brother intended by the 
sentence to inolude in falee swearing for whioh a oonviotion would 
lie statements made to buttress the evidenco of a witness or 
to make his evidence less oredible than it otherwise would have 
been, suob evidence being in our opinion likely to influence the 
opinion of the Court trying the oase would be material, and we do not 
think the words used by our learned brother necessarily exclude suoh 
evidenoe from the olass of oases whioh fall under seotion 191 Our 
attention has been oalled to several oases, amongst whioh are the cases of 
The Queen v. Mohamed Hussain (1) and The Queen v. Shib Prosad Giri 
(2). Those two oases are distinctly in point, and they lay down as a 
general principle that "the words in seotion 191 are very general and do 
not oontain any limitation that the statement made shall have any 
bearing upon the matter in issue. It is sufficient to bring a oase within 
that seotion if the false evidenoe is intentionally given, that is to say if 
the person making the statement makes it advisedly, knowing it to'be 
false, and with the intention of deceiving the Courb and of leading it to 
be supposed that that which he states is true.” In our opinion the 
evidenoe, the nature of whioh was to moke a witness more or less 
oredible to the Court, is material evidenoe and therefore fit subject for a 
prosecution If the evidenoe does not bear direotly on a material issue 
in the case, being relative to incidental or trivial matters, then in our 
opinion it would be a matter to be taken into consideration in fixing the 
sentence, but would not render illegal a oonviotion. In the present case 
however, it seems to us that this question does not arise. On perusing 

£ VswT 'V 6 ° lV l l T e u° d , 6XamiDiD S the map of the locality, we 
find that the evidenoe about the kachcha well was evidence material to 

a question at issue, namely where did the boundaries of the house 

mortgaged in 1868 in suit lie? The oonviotion must be upheld. On the 

question of sentence the [312] observations made above have some 

bearing. The evidenoe was intended to alter the decision of the Court 
We therefore see no reason to interfere with the sentence which has been 
passed. We dismiss the application. 

Application dismissed. 
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26 A. 312 (=1 A. L. J. 234=1904 A. W. N. 116.) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 

Emperor v . Bindesri Prasad.* 

[14th March, 1904.] 

Criminal Procedure Code, section 250 —Frivolous or vexatious complaint—Pals* 
complaint—Act No. X oj 1882 ( Criminal Procedure Code), section 5G0. 

Held that section 250 of the Code of Criminal Procedure is equally applicable 
to a case which is deliberately false as to one which cannot be said to be more 
than frivolous or vexatious. Manjhli v Manik Chand (1), quoad hoc over¬ 
ruled. Adikkan v. Alagan (2) and Beni Madhub Kurmiv. Kumud Kumar 
Biswas (8) followed. 

[Ref. 37 Bom 976=15 Bom. L. R. 49=2 Bom. Cr. C. 105=14 Cr. L. J. 75=18 I. 0. 
411 ; 33 Mad. 1091.] 

This was a case reported under the provisions of section 438 of the 

Code of Criminal Prooedure by the Sessions Judge of Mirzapur. The 

facts, so far as necessary lor the purposes of this report, appear from the 

Sessions Judge’s order, whioh was as follows:— 

« This is an application for revision of an order of the Deputy Magistrate, dated 29th 
October 1903, passed against the applicant under section ‘<50of the Code of Criminal 
Procedure and condemning him to pay Rs 25 as compensation to the person against 
whom he had brought a charge under section 457 of the Indian Penal Code. The 
Deputy Magistrate’s finding in that case was that the charge was a false one ; and 
according to the ruling in Manjhli v. Manik Chund (1), section 250, Criminal Prooe- 
dure Code, is not applicable in cases where the charge is definitely found to be false 
and where more serious punishment therefore is called for. 

In his explanation the Magistrate concerned referred to the oases of 
Beni Madhub Kurmi v. Kumud Kumar Biswas (3) and Adikkan v. 

Alagan (2). 

The reference came before Aikman, J. who, disagreeing with the 
dictum to be found towards the cIob© of the judgment in Manjhli v. 
Manik Chand (l), referred the case to a Division Bench. 

Munshi Kalindi Prasad , in support of the reference. 

[813] Blair and Banerji, JJ.—This case has been referred to this 
Court by the Sessions Judge of Mirzapur with the recommendation that 
an order for compensation under section 250 of the Code of Criminal Pro¬ 
cedure made by a Subordinate Magistrate should be set aside. The 
recommendation is based on the following ruling of this Court in the case 
of Manjhli v. Manik Chand (1):—“Section 660 of the Code of Criminal 
Procedure was intended for oases, and only for oases, in which the Magi¬ 
strate was satisfied that the acousation brought was frivolous or vexati¬ 
ous. It was not intended for a oase like this in which the Magistrate has 
found that the complaint is evidently false and malioious.’* This matter 
came before a single Judge of this Court who, being unable to follow the 
ruling in question, referred the case to a Bench of two Judges. "We have 
considered the case by the light of newer authority to which our attention 
has been called. One of these is the case of Adikkan v. Alagan (2). In 
that oase the then Chief Justice and another Judge ruled that a Magis¬ 
trate who in acquitting a person accused on a charge of theft, whioh be 
found to be false and malioious, awarded compensation to the person 

* Criminal Reference No. 4 of 1904. 

( 1 ) Weekly Notes, 1896, p. 180. (3) <1902) I. L. B. 80 Cal. 128. 

(2) (1897) I. h R. 21 Mad. 237. . •*< 
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aooused to bo paid by the complainant and subsequently granted sanction 
for the prosecution of the complainant for bringing a false charge under 
Beotion 211, had passed an order which was not illegal, as regards the 
complainant, by reason of the previous award of compensation. The 
reasoning upon whioh that ruling was based was as follows : ”The sanotion 
to proseoute for making a false charge is granted on grounds of public 
policy for an offenoo against publio justioe. The compensation is granted 
partly in order to deter complainants from making vexatious and frivo¬ 
lous complaints, and partly in order to compensate the aooused for the 
trouble and expense to whioh he has been put by reason of the 
false complaint.” The same question was considered by a Full Bench 
of the Calcutta High Court in the case of Beni Madhub Kurmi v. Kumud 
Kumar Biswas (1). The majority of the Judges held that “an order 
under Beotion 250 of the Code of Criminal Procedure for the 
[814J payment of compensation to an accused person can be made in a 
case whioh is faUe as well as frivolous or vexatious.” In our opinion 
the law has been oorreotly laid down in those cases. It is certainly 
arguable that the word frivolous ' might not have been intended by the 
Legislature to include ‘ false, * but the word ' vexatious ’ Beems do leBS 
applicable to a case whioh was deliberately false than to one which baa 
been entered upon without reason or consideration. The learned Judge 
who dissented from the rest of the Court has expressed tbe opinion that 
the two words ‘ frivolous ’ or ' vexatious ’ should be regarded aB ejusdem 
generis , and if the law had intended to include a deliberately false com¬ 
plaint or information that it would have been differently expressed. It 
seems to us that the opinion so expressed would have been entitled to 
greater weight if the phraseology of the first Code of Criminal Procedure 
of 186L bad nob undergone alteration. In that Aot a complaint which 
was frivolous and vexatious was the proper subjeot for amends. In the 
later amendments of the Code the copulative has been ohanged into the 
disjunctive ' or.’ It is impossible for us to say that this change has 
not been deliberately made, and that the words ' frivolous or vexatious ’ 
as the learned Judge would have us hold, are equivalent to the words 
‘ frivolous and vexatious.' We think that the objeofc of Bection 250 
waB rightly described in the case reported in 21 Madras. We therefore 
decline to accede to tbe recommendation of the learned Judge and direot 
that the reoord be returned. 

Record returned. 


26 A. 51'* (=1904 A. W. N. 90) 

REVI3IONAL CRIMINAL. 

Before Mr. Justice Knox . 

Emperor v. Scndar Sarup.* 

[15th March, 1904.] 

Criminal Procedure Code, sections 4, 190, 192, 195 and 476— Act No. XLV of 1860 
(Indian Penal Code), section 193 -Complaint-Procedure. 

An Assistant Collector trying a rent suit came to tbe conclusion that the 
plaintiff had committed perjury, and accordingly submitted the record to tbe 
Collector of tbe district “for Rtarting a case under section 193, Indian Penal 

* Criminal Revision No. 76 of 1904. 

(1) (1902) I. L R. 30 Cal. 123. 
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Code.” The “ Collector " ordered “ that a oa9e under section 193 of the lndian 
Penal Code be Initiated against Sundar Sarup and made over for decision to 
Maulvi Abdul Rafi-ud-din, Magistrate of the first class.” Held that although 
[3151 the order of the Assistant Collector could not be regarded as an order 
under section 476 of the Code of Criminal Procedure, it fell within the defini¬ 
tion of a complaint, and the Collector, who was also the Distriot Magistrate, 
had power as Magistrate to take action upon it and pass the order which he 
had passed. In the matter of the petition of Alamdar Husain (1) followed. 

[Fol. 35 All. 8=10 A. L. J. 361=13 Cr. L. J. 829=17 I. C. 573 : Ref. 49 I. C. 919= 
20 Cr. D. J. 247.] 

In this case an Assistant Collector of the second olass in trying a 
rent suit came to the conclusion that the plaintiff had committed an 
offenoe under section 193 of the Indian Penal Code. He thereupon 
passed the following order : “As plaintiff knowingly and voluntarily told 
a lie, it will be fair that he be proceeded against under section 193, 
Indian Penal Code. It is therefore ordered that the record of the case be 
herewith submitted to the Collector for starting a case under seotion 193, 
Indian Penal Code.” On reoeipt of the record with this order, the Collector 
directed “that a oase under section 193 of the Indian Penal Code be 
initiated against Sundar Sarup and made over for deoision to Maulvi 
Abdul Rafi-ud-din, Magistrate of the first class. Against this order 
application was made in revision to the Addition Sessions Judge of 
Aligarh, who held that the Assistant Collector's order was in effeot one 
under seotion 476 of the Code of Criminal Procedure, and that the order 
subsequently made by the “ Collector ” was an order whioh he was 
competent as District Magistrate to pass under section 200 of the Code. 
The application for revision was accordingly dismissed. A further 
application was then made to the High Court, and it was contended that 
the only order made on the face of it under seotion 476 of the Code of 
Criminal Procedure was the order of the Collector, and he had no juris¬ 
diction to pass such an order. 

Babu Satya Chandra Mukerji t for the applicant. 

The Assistant Government Advooate (Mr. W. K. Porter) for the 
Crown. 

Knox, J.—This is an application asking this Court to interfere in 
revision with an order passed by the Court of Session at Aligarh whereby 
an order passed by the District Magistrate of Bulandshahr, dated the 
30th November 1903, was affirmed. The order of the District Magistrate 
of Bulandshahr, dated the'30th November 1903, runs as follows :—“That 
[816] a oase under seotion 193 of the Indian PeDal Code be initiated 
against Sundar Sarup and made over for decision to Maulvi Abdul Rafi- 
ud-din, Magistrate of the first olass.” It is contended that this order is 
neither an order passed under seotion 476 of the Code of Criminal Pro¬ 
cedure, nor is it an order justified by any other seotion of the same Code. 
It certainly is not aD order passed under section 476. The offenoe of 
which the Magistrate of the District has taken cognizance is an offenoe 
under seotion 193 of the Indian Penal Code. On referring to seotion 195 
of the Code of Criminal Procedure, it will be seen that no Court oan taka 
oognizanoe of an offence punishable under section 193 when such an 
offence is committed in any Court, except with the previous sanction or 
on a oomplaint of suoh Court. The alleged offence punishable under sec¬ 
tion 193 was committed in the Court of the Assistant Collector of Buland- 
shahr. I have therefore to see whether the Magistrate of the Distriot. 

(1) (1901) L L. R. 23 All. 249. 
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when he issued his order, which in terms is an order under section 192 
of the Code of Criminal Prooeduro, had before him either the previous 
sanction or the complaint of the Assistant Collector in whose Court the 
alleged offence was committed. I have no doubt in my own mind that 
the Assistant Collector when he made bis order, dated the 16th November 
1903, did intend to aob under the provisions of seotion 476 of the Code 
of Criminal Procedure. It is extraordinary, however, and a matter for 
great regret that courts which contemplate action under seotion 476 so 
seldom take the trouble of referring to the section and seeing that their 
procedure and the order made by them is in accordance with the provi¬ 
sions of the law. In the present case the Assistant Collector, instead of 
Bending tbo oaee to the nearest Magistrate of the first olass and sending 
the accused in custody and binding over persons to appear and give evi¬ 
dence before the nearest Magistrate of the 6rst ‘jdass, contented himself 
with a proceeding under which he sent the record of the case before him 
to the Collector of the District with a view to proceedings being instituted 
against Sundar Sarup uuder seotion 193 of the Indian Penal Code. What¬ 
ever may have been the intentions of the Assistant Collector, it would be 
great straining of the language used by him to bold that his order was 
[617] an order passed under seotion 476. But from the very wordB used 
by the Assistant Collector it is evident that his intention was, and that 
he did make ia writing an allegation to the Collector of the Distriot, with 
a view to the Collector taking aotion under the Code of Criminal Proce¬ 
dure, that Sunder Sarup had committed an offence under section 193 of 
the Indian Ponal Code. The Collector of the Distriot is also Magistrate 
of the Distriot. As Magistrate of the Distriot he considered this allega¬ 
tion and he acted upon it. In his aotion to be taken as being without 
jurisdiction, because when it was addressed to him as Collector he took 
aotion upon it as Magistrate ? If he had taken aotion upon it as the 
Collector this Court could nob have considered the order in revision (see 
In the matter of the petition of Bhup Kunwar t Weekly Notes, 1904, p. 15), 
but he took aotion upon it as Magistrate ; and in revision I prefer to 
follow the principles laid down in In the matter of the petition of Aiamdar 
Husain (1), and decline to interfere, merely beoause, for after all it only 
amounts to this, the Magistrate of the Distriot was in the proceeding of 
the Assistant Collector described as Collector of the District. If the 
Assistant Collector in his proceedings had directed that the reoord of the 
case be laid before the Distriot Magistrate, there is no question that the 
District Magistrate being a Magistrate ol the first class would have had 
jurisdiction to pass the order he did in spite of the otherwise imperfeob 
and slovenly terms in which the order was couobed. I dismiss the 

application. 

Application dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 

Gaya Din (Decree-holder) v. Hira Lad (Applicant) * 

[2iab Maroh, 1904. 

Civil Procedure Code , section 351 (d)—Insolvency —''• Any other act of bad faith." 

One H L. being the servant of a trading firm misapplied moneys of the 
firm. The firm obtained a decree against him for the refund of some nine 
[ol8] hundred and odd rupees, and in execution thereof caused H. L. to be 
arrested. H. L. filed a petition praying for a declaration of insolvency. 

Held that the application must fail, the misappropriation by H. L. of the 
money of his employers, amounting to an act of bad faith regarding the matter 
of the application within the meaning of seotion 351 of the Code of Civil Proce¬ 
dure, clause (d). Gopal Das v. Bihari Lai (1) followed. 


THIS was an appeal by the sole creditor from an order of the District 
Judge of Moradabad granting the application of one Hira Lai to be 
declared an insolvent. Hira Lai had been a clerk in the firm of which 
the appellant was the head. He was dismissed from his employment 
and prosecuted for embezzlement of money belonging to the firm, but in 
this oase he was discharged. Gaya Din, the head of the firm, then sued 
him in the Munsif’s Court on certain entries in the firm’s account books 
and got a deoree for some nine hundred and forty rupees. On being 
arrested in execution of this deoree, Hira Lai filed an application to be 
declared an insolvent. The granting of this application was opposed by 
Gaya Din, but unsuccessfully, and he accordingly appealed to the High 

Court. 

Babu Durga Char an Banerji , for the appellant. 

Pandit Sunder Lai and Pandit Baldeo Bam Dave , for the respon- 

Blair and Banerji, JJ.—This is an appeal from an order declaring 
the respondent an insolvent. The appellant is the only creditor of the 
respondent. It appears that the respondent was employed in the firm of 
the appellant and was charged with having embezzled money belonging 
to the appellant. It is in respect of the amount so embezzled that the 
appellant obtained the decree in execution of whioh he oaused the respon¬ 
dent to be arrested. It is contended before us that the embezzlement 
was an act of bad faith within the meaning of clause (d) of section 351 
of the Civil Procedure Code, and that consequently the respondent is not 
entitled to be deolarea an insolvent. This contention is borne out by the 
ruling of the Full Bench in Gopal Das v. Bihari Lai (l). In that case 
it was held that the words “ any other act of bad faith *’ mentioned in 
olause ( d ) mean “ any act of bad faibh not before mentioned in seo* 
tion 351 whioh bears directly upon the conduct of the debtor in the 
[519] matters leading up to the application for insolvency, and would 
not exolude any aot of bad faibh by whioh he had incurred a then sub¬ 
sisting liability to any of his oreditors.” As the liability in respect of 
which the appellant got his decree against the respondent was a liability 
which arose out of an aot of bad faith, fcha respondent’s oase oomes with¬ 
in clause W) of section 351, and he should nob have bee n declared an 

* First Appeal No. 86 of 1903 from an order of T. C. Pjgobt, Eso • Uiafcriot Judge of 

Moradabad, dated the SCth of May 190 3 

(1) (1893) I. L. R. 17 All. 218. 
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insolvent. We accordingly allow the appeal, and, setting aside the 1904 
order of the Court below, dismiss the respondent’s application for a do- Ma rch 21. 
clarafeion of insolvency with costs in both Courts. 

Appeal decreed. 
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26 A. 619 (=1904 A. W. N. S2=l A. L. J. 231.) 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 

Bam Chandar Singh a: d another (Plaintiff) v. Tohfah 

Bharti (Defendant).* 

[2let March, 1904.] 

Act No XV of 1377 (Indian Limitation Act), Schedule II, Article 01—Limitation- 
Suit on covenant m sale deed for repayment of consideration money in event oj 
vendee being dispossessed—Terminus a qua. 

The plaintiffs vendees oi immoveable property, sued upon a covenant m 
their sale deed to reoover the consideration money paid by them alleging that 
certain persons had obtained, as co-sharers in the property sold, a deoreo against 
them for possession on the 1st of October 1804 and had actually dispossessed 
torn on the ieth o“ April 1398. The suit was filed on the 1st of March 1001. 

Held that on the cause of aotion stated in the plaint the suit was within 
time. Bui Chand v. Parmanand (1) distinguished. 

[Ret. 5 A. L. J. 434=1903 A. W. N. 185 Note=30 All. 405: Re!, on; 10 I. C. 486.] 

On the 28th of August 1891 the defendant sold to the plaintiffs 
nor tain land for a consideration of Ks. 251. It was stipulated in the 
sale deed that “ if for any reason the whole or part of the property sold 
nass out of the possession of the vendees, and if any one should come 
forward as my oo-sharer or partner aod olaim the property sold, I shall 
be liable for it and the vendees shall have nothing to do with it. 
I shall nav to the vendees the whole of the sale consideration 
.*LU • t TU 1 ner oenb. per mensem from the date of the 

«eiut“on of the Se A suit was brought by Budhu Bharti and 

[820] others, oo-sharers of the vendor in the property sold or dispos¬ 
session of the plaintiffs and oanoelment of the sale deed, and they obtai¬ 
ned a decree in appeal from the Add.tional Subordinate Judge of Meeru 
on the let of Ootober 1894. The plaintiffs alleged that in execution of 
this decree they had been dispossessed of the property purchased by them 
on the 18th of April 1898, and they claimed a refund of the sale consi¬ 
deration, with interest as stipulated in the sale deed, lu all Bs. b37-2. 
The suit was hied on the 1st of March 1901. 

The Court oi hrst instance (Munsif of BulandshahrJ dismissed the 
suit as barred by limitation, holding that the cause of aotion arose on 
the 1st of Ootober 1894. when the deoree oanoelling the sale deed was 
passed and that either article 97 or article 62 of the Indian Limitation 
Aot applied On a similar ground the plaintiff s appeal to the Extra 
Additional Subordinate Judge of Aligarh waB dismissed. 

The plaintiffs thereupon appealed to the High Lourt. 

Mr G W. Dillon, for tho appellants. 

Dr. Satish Chand ra Bantrj i, for the responde nt._ 

TT "IT 771 7r*.\ No 1074 of 1901 from a deoree of Munshi Aohal Behan, Extra 
A„- * be Tlibo?dt a le Judge of Aligarh, dated the ii>tb of July 1901, confirming a 
^ee°o B f Babu Hha W, MuTif of Bulandehahr. dated the 31et of May 1904. 

(1) Weekly Notes, 1901, p. 24. 


26 A. 617 = 
1904 A. W. 
N. 93=1 A. 
L. J. 269. 


349 



1904 

March 21 . 

appellate 

Civil. 

26 A. 519= 
1904 A. W 
N. 92=1 A. 
L. J. 231. 


26 All. 521 INDIAN HIGH COURT REPORTB Hoi 

Knox and Airman, JJ.—This case must go back. It appears that 
on the 28th of August 1891, the predecessor in interest of the present 
respondents sold certain property to the appellants. The sale deed 
reoites that the vendor had put the vendees into possession like himself; 
that is, we understand, into suoh possession as he himself had. It fur¬ 
ther contains a covenant between the parties, that-if any one should 
come forward as co-sharer or partner and claim the property sold, the 
vendor shall be liable for it and the vendees would have nothing to do 
with, and also, if for any reason the whole or part of the property sold 
should pass out of the possession of the vendees, the vendor should pay 
to the vendeea the whole amount of the Bale consideration. Certain 00 * 
sharers did bring a suit for possession of the property sold to the 
appellants and got a decree on the lBt Ootober 1894, The appel¬ 
lants’ case is that that decree was put into execution, and that 
they were dispossessed from the property sold on. the 18th of 
April 1898. They brought their suit within three years from that 
date, and olaim a refund of the consideration money under [521] 
the covenant contained in the sale deed. Both the Courts below 
have held that artiole 97 of the Indian Limitation Act is the article 
whioh governs the suit, and have thrown out the suit as time barred, on 
the ground that it was not brought within three years from the date of 
the decree. This is what we understand the lower appellate Court to 
mean when it says that limitation begins to run from the date of the 
failure of consideration. The lower appellate Court considers that 
the oase of Bui Chand v. Parmanand (1J is a case of the same kind as 
the one whioh it was then deciding. That oase was a case of a very 
different nature. The vendees in that case had sued for possession of 
the property, which they admitted they never'obtained. In the present 
oase the suit is brought on the covenant contained in the sale deed 
whereby the vendor contracted to recoup the vendees in the event of 
disturbance of possession. The cause of action, therefore, did not arise 
until possession was disturbed, The lower appellate Court took upon 
itself to say that the appellants had never acquired aotual possession of 
the property, which was joint. The Court thereby Bet up a oase for the 
respondents which was entirely opposed to the pleadings. The case in 
the pleadings was that the plaintiffs were still in possession of the dis¬ 
puted land and had never been ousted therefrom. We deoide no ques¬ 
tion as to whether possession has or has not been disturbed. All we 
deoide is that the suit as brought was within time. 

We set aside the deoree of the Courts below and we remand the 
case through the lower appellate Court to the Court of first instance with 
directions that it be re-admitted in the register of pending suits and dis¬ 
posed of on the merits. Costs here and hitherto to abide the event. 

Appeal decreed and cause remanded. 


" A 

fl) Weekly Notes, 1901, p. 24. 
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[522] APPELLATE CIVIL. 

Before Sir John Stanley } Knight, Chief Justice, and Mr. Justice Burkitt. 


Nathu Ram and others {Plaintiffs) v. Kalian Das and 

others {Defendants)* 

[21st March, 1904.] 


1904 
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appellate 

Civil. 

26 A. 822=1 
A. L J. 217. 


/tifi&Kciion —Competence of Court having jurisdiction to hear a suit to decide every 
giMsfton arising in the suit—Limitation. 


Where a Court is competent to hear a particular suit it h competent to 
deoide every question whether of limitation or any other matter ariging in 
the suit. If it decides auoh question wrongly, it does not thereby lose its 
Jurisdiction, and its decree, though possibly wrong, ia not a nullity- The 
deoree is a perfectly good deecree until reversed in some manner provided by 
law. Malkarjun v. Narhari (l) and Caston v. Caston (2), referred to. 

[Ref. 7 P. R. 1906=56 P. L. R. 1906 ; 6 I. 0. 93 ; S3 All. 143.] 


The facts of this oaso are fully stated in the judgment of the Court 

Babu Jogindro Nath Chaudhri , Pandit Sundar Lai and Pandit Moti 
Lai Nehru for the appellants. 

Mr. Abdul Majid , Babu Durga Charan Banerji and Pandit Baldeo 
Ram, for the respondents. 

STANLEY, C. J. and Burkitt, J. —This is an appeal from an appel¬ 
late deoree of the Distriob Judge of Aligarh by which he reversed a deoree 
of the Additional Subordinate Judge of that district passed in favour of 
the appellant, the plaintiff ia the suit. 

The suit arose out of the following oiroumstmoas :— 

One Nauhar mortgaged on March 21st, 1871, his interest (amoun¬ 
ting to one-third) in mauzas Beohepur and Chalasni bo secure the sum 
of Ba. 3,000 with interest. The mortgagee was one Gumani, whose 
representatives are the respondents here. The mortgage was simple 
originally, hue contained a provision that in oertain eventualities it was 
bo become usufruobuary and possession was to be given to the mortgagee. 
In aooordance with that provision the mortgagee was under a deoree of 
Court put into possession of the property on February 4th, 1880. 

Previously, on February 28th, 1873, Nauhar had mortgaged his 
equity of redemption (of his share) in mauza Beohepur to one Dwarka 
Das, whose sons are the plaintiffs appellants here. 

[823] In August, 1880, Dwarka Das instituted a suit or* his mortgage 
of February 1873, and on a oonfession of judgment by his mortgagor 
obtained a deoree on September 15th, 1880, for sale of the property, and 
also a personal decree against his debtor. It is admitted that the prior 
mortgagee, Gumani, was nob a party bo the suit, as was, we understand, 
the almost invariable practice before the Transfer of Property Aob 
(No. IV of 1882) was passed. In execution of that deoree the mortgagor’s 
interest in the one-third of Beohepur was sold, subject to Gumani’s prior 
inoumbrance, and was purchased by the plaintiff mortgagee Dwarka. 
But as the proceeds of the sale of the mortgagor’s interest in Bechepur 
was nob sufficient to discharge the amount due on the mortgage, Dwarka, 
in execution of the personal deoree against his mortgagor, atfcaobed the 

• Second Appeal No. 171 of 1902, from a decree of H. D. Griffin, Esq., Distriot 
Judge of Aligarh, dated the 7th of January, 1902, reversing a deoree of Maulvi 
Maula Bakhah, Additional Subordinate Judgo of Aligrah, dated the 28th of June 1901. 

(1) (1900) I. U R. 25 Bom. 837. (2) (1899) I. L. R. 22 All. 270- 


351 



26 All. 524 


INDIAN HIGH COURT REPORT8 


[Yol. 


1904 latter’s equity of redemption (of his share) in mauza Chalaani and him- 

Maroh 21 . self puroh&sed it at auction on June 7th, 1884, and got formal possession 

- from the Court. The present suit has been instituted by his sons 

AP nfvir ATE against the sons and other representatives of Gumani for redemption of 
— Nauhar’s one-third interest in the mortgage of March 21st, 1871. The 
26 A. 522 = 1 learned Additional Subordinate Judge gave the plaintiffs a deoree for 
A. L. 3. 217. posg 0 sgion without making any payment to the prior incumbrancer. He 

found that the amount of the mortgage debt attributable to Chalaani 
had been satisfied by the usufruct. On appeal to the District; Judge that 
deoree was reversed and the suit was dismissed. Hence this appeal by 

the plaintiffs. 

The learned District Judge gave effect to a plea raised by the defen¬ 
dants which the Court of first instance had overruled. That Court 
describes the plea in the following words 

“It is ob] 9 oted by the defendants that at the time Dwarka DaB insti¬ 
tuted hie suit and the confession deoree of the 15th of September, 1880, 
was passed, the personal remedy against Nauhar Singh had become 
barred by time, and therefore no sale could have be*>n held in execution 
of a decree which, so far as it was a money decree, was not a legal 
and proper deoree.” The limitation rule referred to is that to be found 
in artiole 116 of the seoond schedule to the Limitation Act of 1877. 
The contention was that under that artiole a suit for the personal 
[524] remedy was barred in August, 1830. This objection was over¬ 
ruled by the learned Additional Subordinate Judge, who remarked— 
“ assuming that the defendants oan question the validity of the deoree 
of the 15th September, 1880, they have not produced a title of evidence 
to support the contention. '* And again If he (i.e., mortgagor) an 
Dwarka Das acted in concert to defraud the mortgagee, the fraud must 
be proved, but it has not been attempted to be proved. In the first 
clause of his memorandum of appeal against the decree of the Court of 
firBt instance the defendant appellant Kalian Das alleges as follows 
•* There is proof on the record that Dwarka Das instituted this suit 
against Nauhar Singh on his mortgage-deed after six years and obtained 
a confession decree on the 15th of September, 1880. That deoree could 
not legally have been passed against the person of Nauhar Singh, nor 
were the appellant and his ancestors a party thereto. This shows that 
the matter of which the appellant complained was that the Court which 
passed the deoree of September 15th, 1880, had acted wrongly and 
illegally in giving a decree for a time-barred claim. No allegation oj 
fraud or of collusion was made against Dwarka Das or Nauhar Singh. 
The Court alone is blamed for having acted illegally. This °bjeotion 
found favour in the eyes of the learned Distriot Judge, who overruled the 
decision of the Court of first instanoe and laid down in very peremptory 
and positive terms the law on this question as he conceived it to be, but 
did not oite any authority in support of his opinion. After finding tna 
the deoree of September 15th, 1880, was passed more than biz yem from 
the date of Dwarka Das’ mortgage of the 28bh of February,^ 1873 (which 
no doubt is true) the learned Judge prooeeds to hold that on the date 
of the deoree the Court whioh gave it was not competent to pass a per¬ 
sonal deoree against Nauhar Singh, the relief against Nauhar Singh per¬ 
sonally being barred by six years’ limitation. The deoree was, it may 0 
noted, a consent decree, but a judgment debtor's name cannot give a 
Court jurisdiction to pass a deoree whioh is barred by limitation. Under 
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the oiroumBtances it was unnecessary for appellant to go further and 
plead that the deoree had been obtained by fraud." (N.B.—No allegation 
of fraud had been made [828] anywhere.) " He had made out a prima 
faoie case that the deoree was invalid." Then, after stating that the respon ¬ 
dents had failed to prove any oiroumstaoces whiob would validate the per¬ 
sonal deoree, the learned Judge proceeds:—■" It must be presumed that 
Dwarka Das had knowledge of the faob that the personal deoree was inva¬ 
lid. The personal deoree being invalid, the execution of proceedings 
taken under it, including the purchase by Dwarka Das of the mortgagor’s 
rights and interests in mauza Chalasni, are a nullity." 

This exposition of the law is in our opinion wholly wrong from 
beginning to end. It is a mere travesty of the law as declared by their 
Lordships of the Privy Council and by this Court. According to the 
learned Judge, if a Court competent to hear a suit instituted before it 
decides that suit wrongly on a question of limitation by giving a decree 
in favour of the plaintiff, instead of dismissing the claim as^time barred, 
such deoree (though unreversod and final) is a " nullity," the Court 
which passed it “ not being competent " to pass such a decree. Apparently 
the learned Judge would distinguish between the oompetenoy of a Court 
to hear a suit and its competency to pass a deoree in that suit which the 
learned Judge might consider to be a wrong deoree. The Court aooording 
to him has jurisdiction to deoide rightly a question of {e.g.) limitation, 
but if it decide wrongly, the decree is a nullity, that is to say, a Court 
which decides suoh a question wrongly loses its jurisdiction. Carried bo 
the legitimate consequences, the result of this proposition is that a 
Court which decides wrongly any question raised in a suit before it 
loses its jurisdiction. There is no reason wby the proposition should be 
confined to a question of limitation only. We are unable to appreciate 
this distinction. If a Court is competent to hear and to deoide a suit, 
it is competent to deoide it wrongly as well as rightly, and as long as 
the deoiBion stands unreversed by a higher tribunal on appeal it is a 

valid and binding decree. • /1 \ , . 

In the case of Malkarjun v. Narhan (1), where it was contended 

that certain execution proceedings were a nullity where the execution 
Court had served notice of the prooeedingB [526] on the wrong person, 
and on hiB objection had wrongly deoided that he was the right person, 
their Lordships of the Privy Council, at page 347, observed that in so 
doing the Court was exeroising its jurisdiction. It made a sad mistake, 
it is true ; but a Court has jurisdiction to decide wrong as well as right. 
If it decides wroDg, the wronged party can only take the course prescri¬ 
bed by law for setting matters right, and if that course is Dot taken the 
decision, however wroDg, cannot be disturbed.” In their commentary on 
the Law of Evidence, MessrB. Ameer Ali and Woodrooffe (p. 379, 2nd 
edition) state the law to be that the competency of a Court does not 
depend on whether a point which it deoideB has been raised or argued 
by party or by counsel. It cannot be said that wherever a decision is 
wrong in law or violates a rule of procedure the Court must be held 
incompetent to deliver it. It has never been and could not be held that 
a Court which erroneously decrees a suit which it should have dismissed 
as time-barred or barred by the rule of res judicata, acts without juris¬ 
diction and is not competent to deliver its deoree. The above statement 
of the law is in the mai n founded on the elaborate judgment of the late 

( 1 )~ (1900) I.IL. R- 26 Bom. 337. 
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1904 Chief Justice Sir Arthur Straohey in the oase of Gaston v. Gaston (1). 
March 21. In that case it was contended that a deoree absolute of nullity of marriage 

pronounoed by the High Court was null and void because it was pronoun- 
AP CmL ATE C0 ^ t) 0 f° re six months had elapsed from the date of the deoree of the 

-' District Judge (Judicial Commissioner of Oadh) which in confirmed. This 

26 A. 522=1 contention was based on the wording of section 17 of the Indian Divorce 
A. L« J. 217 . Act, No. IV of 1869. At page 280 of the report the learned Chief Justice 

observed :—“Let us suppose that at the hearing the petitioner or the res¬ 
pondent has formally taken the objection that an adjournment was 
necessary as under the provisions of section 17, the decree could not be 
confirmed until the six months* period had expired. Suppose further 
that after full argument on the point the High Court had taken a view 
of section 17 different from that in the Bombay case, and had confirmed 
the deoree of the Judioial Commissioner accordingly. In such a oase 
surely the Court would not only be competent [527J but bound to deoide 
the question thus raised and argued. If competent to consider and 
deoide the question, it cannot be supposed that the Court was com¬ 
petent to deoide it in one particular way only. This shows that even if 
the decision were erroneous or irregular the Court was nevertheless com¬ 
petent to deliver it." Several other passages from the same judgment to 
the 6ame effect might be cited. The principle whioh they all lay down is 
that once the competency of a Court to hear and deoide a suit is admit¬ 
ted that Court is competent to deoide all questions of law or of faot whioh 
may arise in it. 

The rule stated by the learned Distriot Judge in the case we are 
now considering practically lays down that a Court competent to hear 
and deoide a suit is competent only as long as it decides a question suoh 
as limitation rightly, but has no jurisdiction to deoide that question 
wrongly, and if it do decide wrongly the deoree is a nullity. That suoh 
is not a correct exposition of the law is abundantly shown by the easel 
we have oited above. 

The way in whioh the respondents oould successfully attack the 
deoree of September 15th, 1880, was under seotion 144 of the Evidence 
Aot, by showing that that decree had been " delivered by a Court not 
competent to deliver it, or was obtained by fraud or collusion.” Admit¬ 
tedly that decree was made by a Court whioh was competent to hear the 
suit, and was therefore, in our opinion, “ competent ” to deoide every 
question, whether limitation or any other matter, arising in the suit, and 
whether raised by party or counsel. If it did deoide suoh a question 
wrongly, it did not thereby lose its jurisdiction, and its deoree—though 
possibly wrong—is not a nullity. The deoree is a perfectly good deoree 
until reversed in the manner pointed out by their Lordships of the Privy 
Counoil in the case cited above. As to fraud or oollusion, it is sufficient 
to say that, as pointed out by the learned District Judge, no allegation! 
either of fraud or of oollusion were made by the defendants. 

For the above reasons we are of opinion that the deoision of the 
District Judge is wholly wrong. We set it aside with costs, and restore 
the deoree of the Court of first instance in favour of the plaintiff-appel* 
lant. 

Appeal decreed. 


(1) (1899) I. L. R. 22 All. 270. 
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26 A. 828 (=24 A. W. N. 119.) 

[828] APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Burkitt. 
Patesbri Partap Narain Singh ( Plaintiff ) v. Ebdba Narain Singh 

AND OTHERS (Defendants).’* 

[21st Marob, 1904.] 

Act No XV 0/1817 (Indian Limitation Act), section 22 -Civil Procedure Code, sec. 

4 Mm'fa-ffiruta Law-Suit by head of family to recover,possession of rmmmeablo 

Non-joinder of plaintiffs brother-Objection as to non.joinder not raised 
Si a toi stall of theluit-Competcnce of Court to add party after the expiry of 

i)v6 period of limitation. . . . _ 

The plaintiff oame into Court claiming possession of certain inimoveable prc^ 
_. flrfcv nn the grounds (l) that it was a portion of an impartible ra] of which he 

by vi^eo^rrasaigomMt^weoMs^ttr^ittmtth^eMont^ ^ 

“ &s a- 

si™ \ i z u a?Zo 

5^*S£t2srh^A*waasrtr 

the plaintiff * b ^ther n th0 6 c i rcamst ances to add the plaintiB’s brother as a 
patent to the the suit so far as he was concerned 

patty even intheu‘ ?u a t time baned by limitation, no obieotion on the ground 
would have been by tha i tim > respondent - until the Court m appeal 

of non-joinder having been preyed ty . Gliful * m Gouda v. 

suggested that he ought {» d; Proiad it'ast. v. E««/ (2), and 

ShTsen t Gotto Dm Roy (*) referred to. 

T t KM— 1008 A W N. 246=30 All. 538=4 M. It. T. 447 , 95 Mad. 685 , 
[R6t 5 8 9 ^Mad 50l'l5 1 t H7 1 34 All. 519 ; Diet. 1907 A. W. N. 58=4 A. L. J. 

194=29 AIL 311] e 

i r\f a auih brought by tha Raja of Basti to 

of a number of villages, or shares in villages, situate in 

ft Tlut ot Cti Tba plaintiff b case was that the property in nut 
the district q{ which he was the owner, and that the ra] 

belonge o -> ' custom prevailed in the raj whereby the 

w2£ to* descended to the eldest son according to the rules 
property Deiongiug of a ram and the succession of 

°W ^onto'the^rafa^ortion of the property was given to the brothers of 
his son to the J 0ftUed [Q2a] ‘ Babas," as haq babuai, or main- 

tbe ralln B> ’ oq {ftiluro 0 f the male issue of the Babus, reverted to 

tWaTafter the death of the Babus and their widows, if any. Under 
thU ourtom the plaintiff asserted that the property in suit reverted to 

this ouMom t in the year 1887, ot the surviving widow of Babu 

1 who w« nephew of a former raja, Ba,a Pirthipal Singh. 
fm! et u?ntiff also claimed to be entitled to the property in suit by virtue 
a A rtf apsienment (sipurd-namah) executed on the 21st of March, 
184*8 by Babu Cb rSmgbTn fa vourofthe then ruling raja. Raja Indar 

T^T^peal No. 265 o( 1900, from a decree of E. J. Kitts, Esq., District Judge 

i QotBbkhpur, dated 14th of May, WOO. 

■ otGoraimp (3) (1873) 20 W. lv 126, 

(1903) L L. R. 28 Bom. ll- 

(3) (1881) 1. Ii* B" ^ ***• 
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lflQI Dawan Singh ; and he relied also upon a will executed by Dulhin Rup 
march 21. Kunwari, the surviving widow of Chet Singh, on the 6fch of January, 

Appellate * n ^ avour bis father the late Raja Mahesh Sibla Bakhsh Singh. 
Civil. One Raja Jai Singh, who was alive in 1729, had four sons, Dab Singh, 

— _ Bachan Singh, Ram Singh and Kishan Singh. Kisban Singh died with- 

24 A W~ ° ub male i89Ue, lea 7 ing a widow - Jai[ » Kunwari, who on her husband’s 
N. 119. death took possession of the property which had oome to Kishan Singh 
as a younger brother of the reigning raja. Jian Kunwari, the plaintiff 
alleged, executed two deeds of gift of the property which bo came to her, 
one in favour of Bakhtawar Singh, a younger eon of Lachan Singh, and 
the other in favour of Chet Singh, a son of Bakhtawar Singh. It appears 
that Raja Jabraj Singh, the grandson of Lachan Singh, who was then 
the reigning raja, took possession of some of the villages which were so 
transferred by Jian Kunwari to Chet Singh, and that a suit instituted by 
Chet Singh for their recovery was dismissed. Subsequently Chet Singh 
exeouted a deed of sale in favour of his wife, Rup Kunwari, and 
in consequenoe of this, the plaintiff alleged, Raja Indar Dawan 
Singh, the plaintiff s grandfather, who was then the reigning raja, threa¬ 
tened to bake proceedings to have that deed set aside. But these procee¬ 
dings were rendered unnecessary by the fact that Chet Singh agreed to a 
compromise, and executed the sipurd-namah, dated the 21st of March, 
1848, upon whioh the plaintiff relied, whereby he gave all his property 
bo Raja Indar Dawan Singh, reserving only life estates for himself 
and bis wives, Gulab Kunwari and Rup Kunwari. Raja Indar Dawan 
[630] Singh died in 1850, and in 1858 Rup Kunwari executed a will 
reoiting the disposition made by her late husband, Chet SiDgh, in the 
sipurd-namah above referred to, and directing that upon her death Raja 
Mahesh Sitla Bakhsh Singh, the eon of Raja Indar Dawan Singh, and 
father of the plaintiff, Bhould be the heir to all her landed and other 
property. 

Rup Kunwari died in 1887, and the defendant, Rudra Narain Singh, 
son of Jagannath Singh, and nephew of Chet Singh, took possession of 
all the property which had been in the possession of Rup Kunwari, 
claiming it as her heir. The day after the death of Rup Kunwari, the 
plaintiff s father, Raja Sibla Bakhsh Singh gave notice to Rudra Narain 
Singb of the deed which Chet Singh had exeouted in favour of Raja 
Indar Dawan Singh, and requested that he should not interfere with 
the estate. Rudra Narain Singh, however, got his name recorded as in 
possession in the revenue records, and Raja Sitla Bakhsh Singh died in 
1890 without bringing a suit for the recovery of the property. Rudra 
Narain Singh proceeded to raise large sums of money by mortgages of 
various portions of the property. The present suit waB brought in 1899, 
the plaintiff having been, it was said through laok of funds, unable to 
institute it earlier. 

The defendants denied the ousbom set up by the plaintiff and 
alleged that the property whioh Kishan Singh, and after him Chet Singh 
acquired, was their own property and devolved upon their heirs in 
accordance with the ordinary rules of Hindu law. The defendants 
denied the genuineness of the sipurd-namah alleged to have been execu¬ 
ted by Chet Singh and of the will set up as that of Rup Kunwari; and 
further said that Chet Singh sold some of the properties which oame to 
him from Jian Kunwari to his wife, Rup Kunwari, and that in any event 
in regard to these properties the plaintiff was not entitled to suooeed. 
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C ° Urt °/ flr8t ! n8tanoe ^iatniaeed the suit, holdicR that the 
° ,m r t,bUity °' U,e ba(1 bean proved, and that 
" *' “If na 7 upon by tbe P‘ aintifl ™> not a senu.no doou- 
f roTi o P th9reu P° D appealed to the High Court. 

lOolJ Pandit Sundar Lai, for the appellant. 

n ». • j D A ' ¥'rPl Hl } miIton > B * bu Jogindra Nath Chaudhri , Muoehi 
Qobxnd Prasad , Babu Jiwan Chandra Mukerji, aud Munshi Kahndi 
trasad, for the respondents. 

The Court (Stanley, C. J„ and Bdrkitt, JJ, alter aettiog forth tbe 
facts out of whioh the suit arose, disouseed the history of tbe Basbi raj 
m connection with the plaintiff's oaae that it was an impartible raj des¬ 
cending according to the rules of primogeniture ; but oame t.o the conclu¬ 
sion that it was unnecessary to determine whether the oustom set up by 
the plaintiff did or did not prevail, inasmuch as “if it existed, Chet 
Singh aoquired the property contrary to and in spite of it, and nothing 
oocurred subsequently to re-impress it with the oharaoter of impartial¬ 
ity.” The Court found that the » sipurd-namak of the 21st of March, 
1848, executed by Chet Singh was a genuine document and afforded a 
good foundation to the plaintiff’s suit. But if the plaintiff's title rested 
upon the sipurd-namah the property thereby dealt with had devolved 
upon the plaintiff’s father not impressed with the character of impartial¬ 
ity, but subject to the ordinary rules of the Hindu Law. This being so, 
the plaintiff ’s brother, Babu Bhawaneshri Partap Narain Singh, °was 
equally entitled with the plaintiff. But Babu Bhawaneshri Partab 
Narain Singh had not been made a party to the suit. ObjeotionB had, 
indeed, been raised by some of the defendants bo the non joinder of the 
plaintiff’s brother, but neither in the Court below nor in the High Court 
was his non joinder pressed bb a ground of defence. It was in fact only 
when the High Court came to reoord judgment in the appeal that the 
question of the effeot of tbe Don-joinder of the plaintiff’s brother was 
raised by the Court itself. The Court permitted the plaintiff to apply 
for the addition of the name of his brother bo the array of partieB. Notice 
of this application having been served on Babu Bhawaneshri Partab 
Narain Singh, he appeared and admitted the plaintiff’s claim. Other 
respondents, however, objeoted to the addition of Babu Bhawaneshri 
Partab Narain Singh as a party to tbe suit and appeal, mamly on the 
ground that under section 22 of the Indian Limitation Act, 1877, the 
suit was barred as against him when the question of his joinder in the 
[682] array of parties was raised, and that it would not be proper for 
the Court to add him as a party of its own motion if the effect of doing 
so would be to preclude the defendants-respondents from relying on the 
bar of the statute. On this question, which waB the principal ques¬ 
tion of law decided in the appeal, the judgment of the Court was as 
follows :— 

“ We now come to the question of the non-joinder as a party to the 
suit of the plaintiff’s brother Babu Bhawaneshri Partap Narain Singh. 

As we have mentioned, the question of non-joinder was raised in several* 
of the written statements, but it was never pressed. During the argu¬ 
ment of the appeals the question was never broached by anyone, and it 
was not until the point oocurred bo one of us, when preparing our judg¬ 
ment, that any objection on the score of the non-joinder was raised, 
lb has been argued on behalf of the respondents that a suit now in¬ 
stituted by Babu Bhawaneshri Partap Narain Singh would be statute- 
barred, and that the Court ought not to add him as a party if doing bo 
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would have the effect of depriving the respondents of the benefit of 
limitation. It has been further contended on behalf of the respondents 
that the plaintiff appellant being a joint tenant oannot alone maintain a 
suit for the whole or any part of the joint family property, and that 
consequently the suits were bound to fail. On behalf of the appellant it 
was contended that the plaintiff as the bead of the family was as 
Buch entitled to ejeob trespassers and that the statute of limitation did 
nob furnish any bar bo the suit by reason of the addition to the array of 
parties of Babu Bhawaneshri Partap Narain Singh; that in fact any oo- 
sharer has a right to ejeot a trespasser, and a fortiori the head of the 
family The plaintiff did not in express terms sue on behalf of his 
brother as well as himself. To do so would in fact have been inconsis¬ 
tent with the principal claim whioh he set up, namely, that the property 
formed part of an impartible raj, and in aooordanoe with the ousbom 
prevailing in the raj reverted to the raj on the death of a collateral 
member of the family without male issue. He claimed, however, in the 
alternative to be entitled to the property by virtue of the sipurd-namah t 
and obviously in putting forward this claim he must have done so for the 
benefit of his [583] brother as also of himself, for the property in that 
case devolved upon them as the only sons of Raja Mahesh bitla Bakhah 
Singh without being impressed with the character of impartiality. Babu 
Bhawaneshri Partap Narain Singh, when the point in question was raised, 
was not merely willing to be a party to the proceedings, but in the petitions 
which be has filed asks the Court to decree the plaintiff s olaim.^ To 
determine the suit against the appellant on this tardily raised point is 
not a course which one would be disposed to adopt. If the question had 
been raised at the trial, the plaintiff would have, no doubt, obtained the 
consent of his brother to hie name being added in the array of parties to 
the proceedings. Mr. Mayne in his work says:—It would seem that 
one co-sharer may sue to ejeot a mere trespasser when his ob]eob is to 
remove an intruder from the joint property without at the same time 
claiming any portion of it for himself (6th Edition, p. 371). Ho 
refers to the case of Badha Proshad Wasti v. Esuf (1). ( In that case 
Garth, C. J., in the course of his judgment observes:— When ft tenant 
has been put into possession of ijmali property with the consent o a 
the sharers, or, what is the same thing, has been placed there by the 
managing shareholder, who has authority to act for the rest, no one or 
more of the co-sharers can turn the co-sharer out without the consen o 
the others. But no man has a right to intrude upon ijmali property 
against the will of the co-sharers or of any of them. If he does so, ne 
may be ejected without notice, either altogether, if all the oo-s are 
join in the suit, or partially, if only some of the co-sharers wish to ejeoj 
him ; and the legal means by whioh Buch a partial ejectment is[ 
is by giving the plaintiff’s possession of their shares jointly with m 
intruder, as explained in the caBe of Eulodhur Sen v. Qooroo Doss Boy W. 
per Jackson, J. The point arose in a oase not unlike the pween • 
namely, the oase of Guruvayya Gouda v. Dattatraya Anant W 
that case a suit was originally brought by two plaintiffs to 1600 , 
possession of a house, the second plaintiff being described as 
manager of the family. Subsequently, at a late stage of the L°* J 1 

the defendants having raised an objection of non-joinder of P ar ^ 

(3) (1903) I. L. R. 27 Bom. 11. 


(1) (1881) I. L. R. 7 Cal. 414. 

(2) (1873) 20 W. B. 126. 
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the other members of the family who were satisfied bo be repre¬ 
sented by the plaintiff No. 2 as the manager of the joint family, were 
joined as co-plaintiffs after the expiry of the period of limitation preflori- 
bed for the suit. The first Court allowed the claim : but on appeal the 
lower appellate Court reversed the decree and dismissed the suit as time- 
barred under seotion 22 of the Limitation Act. It was held on appeal 
by Sir L. H. Jenkins, C. J., and Jaoob, J. f reversing the decree of the 
lower appellate Court and restoring that of the first Court, that seotion 22 
of the Limitation Act does not in itself purport to determine direotly 
whether the joinder of the parties after the institution of the suit shall in 
all oases necessarily involve the bar of limitation, if the period prescribed 
for such a suit has then expired. Jaoob, J., who delivered the judgment 
of the Court, observed that suoh a result must depend upon consideration 
of the question whether the joinder was necessary to enable tbe Court to 
award suoh relief as may be given in the suit as framed.* Later on he 
observes :—‘ It is further clear that the plaintiff No. 2 was from the 
outset joined as manager of tbe joint family in view of the alternative 
prayer for declaration of their ownership and for consequential recovery 
of possession of the property, failing proof of the oral leases. The ques¬ 
tion therefore before us is rather whether the claim could have been 
deoreed in the suit of plaintiff No. 2 as manager, or whether the non¬ 
joinder of the other co-sharers, minors and adults, was a defect which 
could be overlooked by reason of the delay on the part of the defendants 
in taking objection to it. If fresh parties are merely joined for the pur¬ 
pose of the safeguarding the rights subsisting as between them and others 
olaiming generally in the same interest, the determination (by application 
of the provisions of section 22 of tbe Limitation Aot) of the date of the 
institution of the suit as regards suoh freshly joined parties does not ordi¬ 
narily affect the right of the original plaintiff to continue tbe suit, and 
would not therefore atbraot the application of the general provisions of 
the Limitation Aot.’ He then proceeds ‘ The main question in this 
appeal is whether, had the additional plaintiffs not been [533] joined, 
it would have been competent to the Subordinate Judge to pass 
a deoree for ejeotmenb against the defendants, on the faots alleged 
and proved, in favour of tbe original plaintiffs.' He then cites 
some authoribea, and oonoludes by saying:—' We must hold that the 
bar of limitation was not established, as the defendants' objection bo 
non-joinder of parties having been taken at a late stage of the suit may 
be disregarded.’ 

'* The decision appears to ue to be oonsonant with justice, and we 
are prepared to follow it. We are unable to discover any substantial 
difference in the facts of that oaBe and those in the case before us. In 
both the suit was bo eject trespassers by oo-eharers ; in the one, one of 
the plaintiffs being described as manager of the family; in the other, the 
Bole plaintiff being described as raja, that is, head of the family. In both 
cases the members of tbe family who were not represented wers placed 
in the array of parties after the expiry of the period of limitation pres¬ 
cribed for the suit. In the suit of whioh this appeal has arisen and 
in three other of the suits objection was raised by the defendants, bub 
was not pressed. Ib was this Court whioh pointed out the defect in the 
matter of parties. If the raj is impartible, and if the property comprised 
in the sipurd-namah was impressed with the oharaoter of impartiality, 
the plaintiff alone would be entitled to it, whioh U in dispute in Appeal 
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1904 No. 246. We therefore hold that the objections thus tardily presented 
March 21 to the joinder of the plaintiff’s brother as a party to the suits and 

appeals are untenable and that Statute of limitation furnishes no bar 

AP Cmt ATE to fch0 8uit8 - M 

.— ’ In the result the major portion of the plaintiff’s claim was decreed, 

26 A. 828= and on the request of B. Bhawaneshri Partap Narain Singh a decree was 
24 A. W. N. passed in favour of the plaintiff alone. 

19, Appeal decreed in part. 


26 A. 536 (=1904 A. W N. 94.) 

[536] REVISIONAL CRIMINAL. 
Before Mr. Justice Knox . 


Emperor v. Abdul Latif and another.* 

[22nd March, 1904.] 

Criminal Procedure Code , sections 526 and 257— Transfer — Plea that applicant 

wishes to summon the trying Magistrate as a witness. 

In an application for the transfer to another Court of a oriminal case pending 
against them the applioants alleged that the evidence of the trying Magistrate 
would be required by the aocused touohing oertain matters conneoted with the 
case. It was Held that inasmuoh as the Magistrate wa3 bound under seotion 
257 of the Code of Criminal Prooedure to issue a summons, unless he considered 
that the application for a summons was made for the purpose of vexation or 
delay, or for defeating the ends of justioe, and it was not proper to leave the 
decision of suoh a question to the Magistrate whose evidence was required, the 
application for transfer ought to be granted. 

[Ref. 15 Cr. L. J. 368=23 I. 0. 736.] 

The circumstances out of which this case arose were as follows : — 

The Municipal Board of Debra Dun wish ho establish a meat market 
in Dehra and 'bo do away with private butohers’ shops. This Soheme 
met with violent opposition on the part of the butohers, aud it was 
ultimately resolved to abandon it, but to compel the butohers to have 
their shops inspected and licensed. While the question of the licensing 
of butchers’ shops was pending, Abdul Latif and Budhu, two of the but¬ 
ohers of Dehra Dun, waited upon the Civil Surgeon of Dehra Dun with a 
petition. They had an interview with the Civil Surgeon, and in con¬ 
sequence of what happened at that interview the Civil Surgeon made a 
complaint to the Joint Magistrate that the two butohers had attempted 
to offer him a bribe. The Joint Magistrate accordingly instituted pro¬ 
ceedings against them. Abdul Latif and Budhu applied to the High Court 
to transfer the case away from the Court of the Joint Magistrate. They 
raised several objections to their case being tried by the Joint Magistrate, 
amongst them ‘ that the evidence of the Joint Magistrate will be 
required by the aocused respecting an inquiry he is said to have made at 
the house of the Civil Surgeon before issuing summonses against the 
accused.” 

Alston, for the applicants. 

The Assistant Government Advooate (Porter), for the Crown. 

[537] Knox, J.—This is an application for transfer of a case from 
the Court of a Magistrate of the first class at Dehra Dun to another dis¬ 
trict ; 'the first reason set out is that the applicants, who are two 

• Miscellaneous No. 47 of 1904. 
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butohers, have for some time past bad, with other butohers of Debra 
Dun, difficulties with the Municipal Board of Dehra Dun, and the Magis¬ 
trate concerned is a member of the Municipal Board. I do not consider 
this ground worth a moment's consideration. The next ground taken is 
that the Magistrate took action under section 190, clause (3) of the 
Criminal Procedure Code. The Magistrate has replied by an affidavit to 
the effeot that he took action under section 190, alause (a). I have beard 
the letter upon whioh the learned Magistrate took action, and I hold that 
it is a complaint within the meaning of the word as now defined in the 
Criminal Procedure Code. The third ground taken is that the evidence 
of the Joint Magistrate will be required in the oase. In his affidavit the 
Joint Magistrate has stated that he oan give no evidence material or rele¬ 
vant to the oase. There remains, however, the fact that as the law now 
stands an acoused oan, by paying expenses, enforce the appearanoe of 
the Magistrate under the provisions of section 257 of the Code, unless the 
Magistrate considers that the application should be refused on the ground 
that it is made for the purpose of vexation or delay ; or for defeating the 
ends of justice. As it would be for the Magistrate to decide whether the 
application shall be granted or refused, I think it inexpedient to 
place the Magistrate in suoh a position. For this cause, and this cause 
alone, I grant this application for transfer, and direot that the case be 
transferred for trial to the Court of Mr.' S. P. O’Donnell, Magistrate of 
the first class of Dehra Dun. 


26rA. 538. 

[938] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 

Chiranji Lal (Plaintiff) v. Jawahir Mal and others 

(Defendants)* 

[23rd Maroh, 1904.] 

Civil Procedure Code t s. 285 —Execution of decree—Sale by Court of lower grade in 
ignorance of attachment by Court of higher grade—Sale invalid. 

Where the same property has been attached by two Courts of different grades 
a sale effeoted by the Court of lower grade is not the less invalid, because it was 
efleoted in ignorance of the attachment imposed by the Court of higher grade. 
Badri Prasad v. Saran Lal (l) and Balktshen v. Narain Das (2) followed. 

£R«f. 6 C. L. J. 130=34 Cal. *36 : Fol. 27 All. 66.] 

THE plaintiff in the Buit out of which this appeal arose, in execution 
of a money decree passed by the Munsif of Kburja, brought to sale 
and purchased certain property of the judgment-debtor, Jugal Kiehore, 
on the 29th of July, 1898. The defendants held a deoree of the Subor¬ 
dinate Judge’s Court at Meerut against Jwala Dat, and this Jwala 
Dat held a deoree of the Subordinate Judge’s Court at Meerut 
against Jugal Kishore, in execution of whioh Jwala Dat, on the 
26th of November, 1888, had caused Jugal Kishore's property to be 
attached by order of the Subordinate Judge of Aligarh, to whose Court 

• Second Appeal No. 323 of 1902, from a decree of Maulvi Mania Bakhsh, Addi¬ 
tional Subordinate Judge of Aligarh, dated the 25th of January, 1902, confirming a 
deoree of Babu Khittar Mohan Ghose, Munsif of Koil, dated the 16th of November, 
1900. 

(1) (1682) I. L. R 4 All. 959. (2) (1896) I. L. R. 18 All. 348. 
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the decree had been transferred for execution. On the Slab of Septem¬ 
ber, 1889, the defendants in execution of their deoree against Jwala Dab 
obtained attachment of Jwala Dab’s decree against Jugal Kishore and 
subsequently applied for the sale of Jugal Kishore’B property, whioh had 
been attached on the 26th of November, 1888. The plaintiff filed ob¬ 
jections to the sale, but they were dismissed, and he accordingly brought 
tbe present suit, in whioh be asked for a declaration that the property 
purchased by him was nob liable to sale in execution of Jwala Data 
decree which the defendants had attached. 

The Court of firBt instance (Munsif of Koil) dismissed the suit, 
holding that tbe sale at whioh the plaintiff had purchased was 
invalid owing to want of jurisdiction on tbe part of the Munsif to 
sell property already attached by a Court of higher grade, namely, 
that of the Subordinate Judge of Aligarh. The [539] plaintiff appealed 
and the lower appellate Court (Additional Subordinate Judge of Aligarh) 
dismissed tbe appeal, finding, after referring an issue on the point to 
the lower Court, that neither the Munsif of Khurja nor the plaintiff bad 
notice of the attachment of the property, the subject of the suit, by 
the Subordinate Judge of Aligarh. The plaintiff thereupon appealed 
to tbe High Court. 

Babu Satya Chandra Mukerji, for the appellant. 

Munebi Gobind Prasad and Dr. Salish Chandra Banerji , for the 
respondents. 

Blair and BANERJI, JJ.—There is only one question seriously 
raised in this appeal. It is whether, when Courts of different grades 
have attached the same property in execution of deorees and tbe Court 
of lower jurisdiction has sold under its decree, without notice or know* 
ledge of the proceedings in the other Court, the sale effected by it is 
valid or invalid. In other words, whether tbe ignorance of the Court of 
lower jurisdiction of tbe proceedings taken and pending in the Court of 
superior jurisdiction takes the case out of the provisions of section 285 
of the Code of Civil Procedure. The rulings of the High Courts of 
Madras and Bombay are no doubt in favour of the appellant’s conten¬ 
tion, but tbe consensus of rulings of this Court haB decided, and we see 
no reason for differing from them, that a sale by a lower Court with or 
without notice is not an irregularity but is a usurpation of jurisdiction 
in the teeth of tbe provisions of section 285 of the Code of Civil Proce¬ 
dure. From the case of Badri Prasad v. Satan Lai (l), up to the oase 
of Balkishen v. Narain Das (2), there is no ruling as far as we know 
extant to the contrary. We nob only follow these authorities, but we 
do so because we agree with the rulings. The plaintiff therefore has, in 
our opinion, no case, and his appeal must be and is hereby dismissed 
with costB. 

Appeal dismissed. 


U) 11882) I L. R. 4 All. 859. - (2) (1896) I. L. R. 18 All. 848. 
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[640] APPELLATE CIVIL. 

Btf/ore Mr. Justice Blair and Mr. Justice Banerji. 

Babu Lal and others {Plaintiffs) v. Ram Saoai and.others 

(Defendants) * 

[24th March, 1904.] 

Act No. XII of m* (Agriculturists Loans Act), section b-Ex.proprieUry tenant— 
Mortgage of trees to secure takavi advance-Relinquishment of ex proprietary 
holding to eavundar. c * 

Certain ex proprietary tenants in return for loans taken from Government 
mortgaged to Government some trees standing on their holding. They then 
purported to relinquish the holding to the zamindars. Ihe loan not being 
repaid. Government caused the trees to be sold Held that the zamindars could 
have no claim against the purchaser for the prioa of the trees. Sham v 
Batul Bibi (1), followed. 

The plaintiffs in this case sued to reoover from the defendants pos¬ 
session of certain trees, and damages for appropriation of the fruit 
thereof, under the following oiroumstanoes :—Three out of the four 
defendants were ex-proprietary tenants. They had taken takavi advan¬ 
ces from Government, and, as security for these advances, mortgaged to 
Government the trees in suit, standing upon their ex-proprietary holding. 
After this they relinquished their ex-proprietary holding to the zamindars 
plaintiffs. But the amount of the takavi advances had not been repaid 
and Government, aooordiogly, proceeded to realize the same under the 
provisions of section 5 of Act No. XII of 1884, as if they were arrears of 
land revenue, by sale of the fcreeB. At this sale the trees were purchased 
by the fourth defendant. The plaintiffs alleged that the mortgage had 
terminated by the relinquishment of their holding by the ex-proprietary 
teoaDts, the first three defendants, aod that the fourth defendant had 
therefore acquired nothing by his purchase. The Court of first instance 
(Munsif of Fatehpur) dismissed the suit, holding that it was not cogni¬ 
zable by a Civil Court. The plaintiffs appealed, and their appeal 
was dismissed by the lower appellate Court (District Judge of Cawnpore). 
The plaintiffs thereupon appealed to the High Court. 

Pandit Sundar Lal for the appellants. 

Babu Jogindro Nath Chaudhri for the respondents. 

[64l] Blair and Banerji, JJ.—This appeal arises out of a suit 
brought by the appellants for the possession of certain trees existing on 
land which once formed the ex-proprietary holding of the hrst three 
defendants. It appears that those defendants had taken takavi advances 
from Government, and as security for such advances hypothecated the 
trees in question. The amount not having been repaid, the Government, 
in pursuance of the provisions of section 5 of Aot No. Xfl of 1884, 
realized the amount of the advances as if it were land revenue, by sale 
of the trees. The fourth defendant became the purchaser at suoh sale. 
After the hypothecation of the trees and before the sale the defendants 
Nos. 1 to 3 bad relinquished their ex-proprietary holding to the plain¬ 
tiffs, who are the zamindars. As the defendant No. 4 had taken posses¬ 
sion of the trees under bis auction purchase, the plaintiffs brought this 

• Second Appeal No 305 of 1002, from a decree of H P. Dupernex, Esq , Distriot 
Judge of Cawnpore, dated the 8th of January, 1902, confirming a decree of Babu 
Banke Bihari Lal, Munsif of Fatehpur, dated the 5th of December 1900. 

(1) (1902) I. L. R. 24 All. 538. 
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sait; olaiming the trees on the ground that the mortgage had ceased to 
have any effect after the relinquishment of the holding and that the de¬ 
fendant bad acquired nothing at the auobion sale. One of the grounds 
on which the Court below deoided the case is that suoh a suit was nob 
congnizable by a Civil Court having regard to section 24 of the Land 
Revenue Act of 1873. Holding the view that we do in this case, it is 
not necessary for us to deoide the question of jurisdiction. It is dear 
that the defendants Nos. 1 to 3 could not, by relinquishing their ex¬ 
proprietary holding, defeat the interests of Government under the hypo¬ 
thecation made in its favour for the takavi advances given to those 
defendants. This was held in the case of Sham Das v. Batul Bibi (l). 
The fourth defendant as purchaser at the auobion sale which was held 
for the realization of the takavi loan has stepped into the shoes both of 
the mortgagee and the mortgagors, and consequently has acquired the 
ownership of the trees which were mortgaged to the Government. The 
plaintiffs were not therefore entitled to recover possession of the treeB 
from the fourth defendant, and the Court below has rightly dismissed 
the suit. We dismiss the appeal with costs. 

Appeal dismissed. 


26 A. 542 (=1904 A. W. N. 104=2 A. L. J. 243=1 Cr. L. J. 342). 

[842] APPELLATE CRIMINAL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 

Emperor v. Sidhu.* 

[25 March, 1904.] 

let No. XLV of I860 (Indian Penal Code), sections 21 and 99—“ Public servant 
Qorait in the district of Gorakhpur. 

Held that a gorait is a public servant within the meaning of seotions 21 and 
99 of the Indian Penal Code. 

This was an appeal by the Local Government from an appellate 
order of the Sessions Judge of Gorakhpur acquitting one Sidhu of an 
offence under section 332 of the Indian Penal Code, of which he had 
been convicted by a Magistrate of the first olass. The faots of the oase 
are as follows :—In January 1899 one Prasad, Ghamar , made a report 
to the police that two bullooks of his had been stolen. An investigation 
pointed to two persons named Baran and Sidhu as being the thieves. 
The oase was inquired into as against Baran, aDd he was discharged, bat 
Sidhu could not be found. No order was passed for the arrest of Sidhu 
or for proceedings to be taken against him as an absconding offender. 
But in April, 1899, two villagers, called Baran and Sheopojan, apparent¬ 
ly believing that Sidhu was an absconding offender, and that there was 
a warrant for his arreBt issued by the police, apprehended Sidhu and 
made him over to Jageshra, gorait , and one Ram Baran. The two 
men tied up Sidhu with a piece of rope and were taking him to the 
thana , Ram Baran in front, Sidhu in the middle, and Jogeshra behind, 
when Sidhu snatohed bis lathi from Ram Baran, knocked him down with 
it, and after attaoking Jageshra also, attempted to esoape. Jageshra, 
however, gave the alarm, and Sidhu was shortly afterwards re-apprehen¬ 
ded and conveyed to the police-station. Sidhu was tried by a Magistr ate 

* Criminal Appeal No. 977 of 1899. 

(1) (1902) 1. L. R. 24 All. 53l. 
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of the Grab olass, and was conviobed under seotion 332 of fche Indian 
Penal Code of voluntarily causing hurt to a public servant, namely, 
JageBbra gorait t in the execution of his duty, aud sentenced bo one year's 
rigorous imprisonment. Sidhu appealed to the Sessions Judge, who aoquit- 
ted him on the ground that the arrest of Sidhu was in the first instance 
ill-gal. On [843] appeal from this order by the Looal Government, the 
High Court sent down to the Distriot Magistrate to report on evidenoe 
as to the appointment and pay of Jageshra, gorait. The finding returned 
was that “ the order appointing Jageshra is nob available, but he must 
have been appointed in the usual way by the Distriot Magistrate. Eaoh 
gorait (Jageshra included) receives five bighas rent-free land in lieu of 
pay. No revenue is levied on such land by the Government, so that in 
effect he is supported partly by Government and partly by the land¬ 
holders. Goraits in this distriot largely take the place of ohaukidars." 

With this finding, and the evidence taken in compliance with the 
High Court’s order, the appeal was again laid before the Court. 

The Government Advooate (Mr. A. E. Ryves), in support of the 
appeal. 

Knox and AlKMAN, JJ.—After reading the additional evidenoe and 
fche report furnished by the Magistrate of Gorakhpur, we think there is 
force in the contention of the learned Government Advocate that 
Jageshra waB a public servant within the meaning of that term as defiaed 
in section 21 of the Indian Penal Code, olause (8), and the explanation 
attaohed to that seotion. He was therefore entitled to the protection 
given by seotion 99 of the Penal Code to public servants. We allow the 
appeal. We find Sidhu guilty of an offenoe under section 223 of the 
Indian Penal Code and direot that he suffer rigorous imprisonment for 
three months, with effect from the 2nd of November 1903. As the term 
has expired, the reBQlb is that he will be released at once. 
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26 A. 544 (=1 A. L. J. 272.) 

[844] APPELLATE CIVIL. 

Before Ur. Justice Banerji . 

Sukhdeo Singh and another ( Plaintiffs) v. Bahadur Singh and 

others {Defendants).* 

[5bh April, 1904.] 

PT6’*mption—Wajib.ul-aTz—-Interpretation of document. 

The pre-emptive olause of a wajibul-arz, described the right of pre-emption 
as existing in (1) a near oo-sharer in the same patti, (2) any other co-sharer in 
the patti, (3) a near oo-sharer in another patti. and (4) co sharers in the mahal, 
the price being “ whatever prioo is obtained from .another." Held that this 
did not mean that the right of pro empbion arose only in the oase of sale to a 
stranger, but that eaoh class of pre-emptors was to have a preferential right of 
pre-emption as against persons belonging to the noxt following olass, if the 
latter happen to be the purchasers. 

[Ref. 9 I. C. 276 ; Diet. 27 All. 457 ; 1905 A. W. N. 101] 

THIS was a suit for pre-emption based upon the termB of the village 
wajib ul-arz. The wajib ul-arz provided that the right of pre-emption 

* Seoond Appeal No. 899 of 1902, from a decree of L. Marshall, Esq., Officiating 
District Judge of Ghazipur, dated the 27th June 1902, reversing a decree of Maulvi 
Syed Hidayat All, Munaif of Saidpur, dated the 30th September 1901. 
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existed (1) in a near co-eharer in the same patti, (2) in any other co¬ 
sharer in the patti, (3) in near co-Bharers in other pattis, and (4) in eo- 
sharers in the mahal, at " whatever price is obtained from another. ” 
The plantiffa and both sets of defendants, the vendors and the 
vendee, were co-ebarers in the same patti, bat the plaintiffs claimed a 
preferential right of pre-emption as being near relations of the vendors, 
whilst the vendee was, they alleged, no relation at all. The Court of 
first instance (Munsif of Saidpur) decreed the claim on the finding that 
the plaintiffs were Dearer relations of the vendors then was the vendee. 
But on appeal by the vendee the lower appellate Court (Officiating Dis¬ 
trict Judge of Ghazipur) held on a construction of the wajib-ul-arz that 
the right of pre-emption only arose in the case of a sale to strangers, and 
accordingly reversed the decree of the Munsif and dismissed the suit. 
The plaintiffs thereupon appealed to the High Court. 


Pandit Sundar Lai and the Hon’ble Pandit Madan Mohan Malaviya 
(for whom Munsbi Gokul Prasad ), for the appellants. 

Dr. Satish Chandra Banerji , for the respondents. 

BANERJI, J.-—This appeal arises in a suit for pre-emption, and 
the only question to be determined is that of the [545] interpreta¬ 
tion to be placed upon the wajib-ul-arz upon whioh the plaintiffs’ 
claim is founded. The Court of first instance held that the plain¬ 
tiffs had a right of pre-emption preferential to that of the vendee de¬ 
fendant, and decreed the claim. The lower appellate Court is of opinion 
that the right of pre-emption, under the terms of the wajib-ul-arz, arises 
only when the purchaser is a stranger to the village, and not when be 
happens to be, as in this case, a oo sharer in the village. It is admitted 
that the plaintiffs and the vendee are both co-sharers of the vendors in 
the same patti. The wajib-ul-arz, however, provides that the right of 
pre-emption existB (l) in a near oo-sharer in the same patti, (2) in any 
other co-sharer in the patti, (3) in near oo-sharers in the other pattis, 
and (4) in co-sharers in the mahal. The learned Judge holds that these 
persons can claim pre-emption only when the purchaser is a stranger to 
the village. I am unable bo agree with this interpretation. In my judg¬ 
ment each class of pre-emptors has a preferential right of pre-emption as 
against persons belonging to the next following olass if the Utter happen 
to be the purchasers. The words ‘ jo qimat dusronse milti ho ’ (whatever 
price is obtained from another) do not in my judgment refer to strangers, 
but to persons who may purchase the property, whether they belong to 
the four classes mentioned in the wajib-ul-arz or are outsiders. As I read 
the wajib-ul-arz, it confers upon the different olasses of persons men¬ 
tioned in it a right of pre-emption inter se . 

In this view the lower Court below ought to have determined whe¬ 
ther the plaintiffs are nearer oo-sharers of the vendors than the vendee. 
Having regard to the word ‘ qaribi ’ (near) as used in olause 3 of the wajib- 
ul-arz, it is manifest that it contemplates nearness by blood and not pro¬ 
pinquity in epace. Therefore the Court below ought to have determined 
whether the plaintiffs are nearer co-Bharers by blood of the vendors than 
the vendee. If the plaintiffs are such co-sharers, they will have the right 
of pre-emption as against the vendee. A similar interpretation ^ a8 
plaoed upon the wajib-ul-arz which was the basis of the suit in whioh 
Second Appeal No. 103 of 1902, decided on the 7th of July, 1903, arose. 
The berms of the wajib-ul-arz in that case and of the wajib-ul-arz in the 
[646] present case are exaotly the same. With reference to those 
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feormB lb was held in Seoond Appeal No. 103 of 1902* that the different lq n 4 
ol&BBeB of oo- sharers mentioned in the wajib ul-arz had a right of pre- April s. 
emption %nt*r se This view was affirmed in Letters Patent Appeal — 

No. 28 of 1903, decided on the ‘28th of July 1903. As the lower appellate Appellatb 
Court disposed of the appeal before it upon a preliminary point, and its UV1L ‘ 
decision upon that point is erroneous, I allow this appeal, set aside the 26 A. 644=1 
deoree of the Court below, and remand the case to that Court under A. L. J. 272. 
section 662 of the Code of Civil Procedure for trial upon the meritB. 

The appellants will have their costs of this appeal. Other oosts will 
follow the event. 

* The judgment in this case was as follows :— 


BANKttJI, J.—This appeal arises in a suit for pre emption based upon the wajib- 
ul-arz. The share sold is situated in patti Bochu Rai, in which the plaintiff, the 
Vendor, and the vendee are oo-sharers. The plaintiff allege- that ho has a preferential 
right undor the terms of the waji’o-ut-arz, whioh provides that a co-sbaror wishing to 
sell his share must do so, for such price as any other pe son may offer him, to a near 
co-sharer in his own patti next to other oo-sbarers in the same patti, after that to 
nearer co-sharers in another patti. then to other co-sharers in tho mahal, and then to a 
stranger. The plaintiff says that he comes under the first category, firstly, because 
he is descended from the same oommon ancestor as the vendor, and secoudly, because 
he and the vendor jointly owned a share in the same patti. which the vendee did not. 
The Court of first instance decreed the claim. The lower appellate Court holds that 
under the terms of tho wajib-ul-arz a right of pre-emption oan only be exorcised in 
oase of a sale to a stranger, and relying upon the rulings of this Court in Uahi 
Bakhth v. Ghulam Abbas (I) and Sheobalak Singh v. Lr.chmt Dhar ( 9) has 
dismissed the suit. Iam unable to agree with the construction placed on the 
wajib ul-arz by the Court below. That document, unlike the documents relied on 
in the two cases referred to above, does not provido that aright of preemption 
shall arise only in the case of a sale to a stranger. But it says that a co-sharor 
wishing to sell his sh\re must do so in the order mentioned in it. So that 
the intention clearly is that a oo-sharer coming undor the first olass will, if he prefers 
to take the proporty, exclude co-sharers coming under any other class. It is true the 
wajib-ul-arz says that tbe pre-emptor must pay the price which other persons may pay 
(jcdusronse nilti hoi. But from the u-e of this expression it cannot be inferred that 
fey “ others persons’* are meant strangers only To my mind it is clear that tbe wajib- 
ul-arz confers a right of pre omption upon the class of persons who havo under it a 
right of purchase superior to that of persons belongiog to anoiher class, even if the 
co-sharers belonging to the cla=s last mentioned be the purchasers. The lower appel¬ 
late Court was therefore wrong in dismissing the suit upon the preliminary point. 

I allow tho appeal, and setting aside the decree of tbe lower appellate Court remand 
the case to that Court under section 5G2 of the Code of Civil Procedure for trial on the 
merits. The appellant will have the oosta of this appeal. Other co3ts will follow 
the event. 

Appeal decreed and cause remanded . 


23 A. B47 (=24 A. W. N. 118). 

[647] APPELLATE CIVIL. 

Before Mr, Justice Blair and Mr. Justice Banerji. 

Hobain Bakhsh (Defendant) v. Damar Singh and another 

(Plaintiffs).* 

[11th April, 1904.] 

Pre-emption—Wajb-ul am—Interpretation of document—** Co-sharer "—Owner of an 
isolated plot oj sir land. 

* Fist Appeal No. 60 of 1901, from an order of C. D. Steel, Esq., District Judge of 
Shahjahanpur, dated the 25th of August 1903. 

(1) Weekly Notes, 1898 p. 15. (2) (1901) 1. L. R. 23 All. 427. 
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Lai Singh and Thakur Das, joint owners of zamindari and sir land, made a 
grant of the sir land to their step-mother for maintenance during her life, with 
a reversion to themselves after her death. Subsequently the rights of Lai 
Singh in the zamindari, “ except the rights in the si?-, " were sold by auction. 
After the death of the grantee the sir land came into tbe possession of the son 
of Lai Singh, who sold a portion of it. Held that such a sale could not give rise 
to a right of pre-emption, not being within the terms of the wajib-ul-arz a 
transfer by a share-holder in the village. 

[Ref. 3 I. C. 461 : DiBt. 3 I. C. 91.] 

The facts of this case were as follows:— 

Lai Singh and Tbakur Das were tbe joint owners of a 10 biswa 
share in mauza Dhanari. They made a grant of 63 bighas 11 biswas 
of sir land to their step-mother. Kbem Kunwar, for her life. ^ On her 
death the property was to revert to them. Then Lai Singh’s rights 
“ except his rights in the sir % ” were sold by Government auotion and 
purchased by the father of tbe plaintiffs. Khem Kunwar died, 
and after her death Ram Chandar, the son of Lai Singh, got possession 
of tbe whole of the 63 bigbas 11 biswas sir land. On the 24th of April, 
1902, Ram Chandar sold 14 bighas 13 biswas out of this sir land to one 
Husain Bakhsh. Thereupon a suit for per-emption was preferred by 
Damar Singh and Shib Sabai. Tbe defendant vendee replied that the 
plaintiffs were not entitled under the wajib-ul-arz to pre-empt, as Ram 
Chandar did not bold as a co-sharer, and the wajib-ul-arz only contem¬ 
plated the case of a co-sharer selling. The provisions of the wajib-ul-arz 
as to the right of pre-emption were:—“Should any shareholder be 
desirous of transferring his ebare by way of sale, mortgage, lease or 
hypothecation, first of all 'shurlcai zail ’ would be entitled to purohase 
the property * * * ” The Court of first instance (Subordinate Judge 

of Shahjahanpur) held that Ram Chandar not being a shareholder in 
the village within the meaning of the wajib ul-arz, the sale by him of 
the sir land did not give rise to a right of pre-emption, and that Courb 
accordingly dismissed the suit. On appeal by one of the plaintiffs 
[648] the lower appellate Court (District Judge of Shahjahanpur) was of 
opinion that the sale by Ram Chandar did give rise to a right of pre¬ 
emption, and accordingly allowed the appeal and remanded the oafle 
under section 562 of tbe Code of Civil Procedure. From this order of 
remand the defendant vendee appealed to the High Courb. 

Mr. S. B. Sarbadhicary, for the appellant. 

Babu Jogindro Nath Chaudhri, for the respondents. 

Blair and BANERJI, JJ.—This appeal arises out of a suit for pre¬ 
emption which was dismissed by the Court of 6rsb instance upon the 

ground that a olaim for pre-emption does not arise in the oase of a sale 
like tbe one in question. Tbe facts as found are these :—Lai Singb and 
Thakur Das were the joint owners of a certain zamindari share in the 
village. They held 63 bighas 11 biswas of sir land and made a grant of 
it to their step-mother for her maintenance for life, to revert to them 
after her death. Subsequently the right of Lai Singh in the z * m * ndl ? ri 
"except the rights in the sir” were sold by auotion and purchased by tne 
father of the present plaintiffs. After the death of the lady to whom 
the 63 bighas had been granted the said land reverted to and was e ° 
possession of by Ram Chandar. the son of Lai Singh. Ram Chan 
sold 14 bighas 13 biswas out of the 63 bighas to the defendant appell» n • 

and it is in respect of this sale that a claim for pre-emption has bee 

advanced. The olaim is founded upon the terms of the wajib-ul-a* ■ 
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whi°h are to the effeot that in the o&se of a transfer by a shareholder in 
the village other shareholders as detailed in the wajib-ul-arz would have 
A right of pre-emption. The question is whether the sale by Bam 
Ohandar was a sale by a shareholder within the meaning of the wajib-ul- 
arz, and whether the plaintiffs have a right to claim pre-emption in 
reBpeot of suoh a sale. It has been found by the lower appellate Court 
that Bam Chandar held the 63 bigbas, a portion of whioh he has sold, 
as a subordinate owner and not as a oo-sharer in the village having 
oornmon rights and oommon obligations with the other shareholders in 
the zamindari. That being so Bam Chandar does not come under the 
category of persons a transfer by whom would give rise to the right of 
[549] pre-emption under the wajib-ul-arz. He oannot be regarded as a 
oo-sharer in the village, nor can plaintiffs be deemed to be his co-sharers 
who possess tinder the wajib-ul-arz a right of pre-emption. We think 
that the Court of first instance was right and that the plaintiffs’ suit for 
pre-emption ought to be dismissed. We allow the appeal, set aside the 
order of the Court below, and restore the decree of the Court of first 
instance with costs in all oourts. 
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Appeal decreed. 


26 A. 549 (=1 A. L. J. 278.) 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


Bam Sarup (Plaintiff) v. Sital Prasad and another 

(Defendants).* 

[14th April, 1904.] 

Pre-emption—Wajib-ul-arz—Interpretation of document—Act No. XIX of 1873 (iV.-TF. 

P. Land Revenue Act), section 91 —Regulation No. VII of 1822, section 9 —Act 

No. 1 of 1872 (Indian Evidence Act), section 95 —Parties to suit. 

Held that if the pre-emptive clause of a wajib-ul-arz does not show, and it 
is not otherwise proved, that such olause is merely the embodiment of a new 
contract as to pre-emption, the proper construction to be placed on such olause 
is that it is the reoital of a pre-existing custom. Ali Nasir Khan v. Mantk 
Chand (I), referred to. 

Held also that the entries in a wajib-ul-arz made prior to the ooming into 
force of Act No. XIX of 1873 as to local usages conneoted with landed tenures 
are relevant evidence under Reotion 35 of the Evidence Aot. Kamta Prasad v. 
Chaturbhuj Sahai (2), overruled. Muhammad Hasan v. Munna Lai (8) 
followed. 

In a suit for pre-emption the vendor is not a necesaary party. Rira Lai v. 
Ramjas (4) and Lok Singh v. Balwan Singh (5) followed. 

[Ref. 10 O.O. 49 ; 6 A. L. J. 296=6 M. L. T. 800=32 All. 14=3 I. C. 735 ; 3 A. L. J 
561.1 

THIS was a suit for pre-emption by one oo-sharer against another 
co-sharer who had purchased a share from a third co-sharer in the same 
mabal. The olaim wa s based on an alleged custom of pre-emption 

• Second Appeal No. 249 of 1902, from a docree of W. Tudball, Esq., District 
Judge of Gorakhpur, dated the 8th of January, 1902, confirming a decree of Babu 
Shoo Charan Lai, Muneif of Gorakhpur, dated the 13th of September 1901. 

(1) (1902) I. L. R. 25 All. 90. (4) (1883) I. L. R. 6 All. 57. 

(2) Weekly Notes, 1904, p. 117. (5) Weekly Notes, 1903, p. 2U9. 

(8) (1886) I- L. R. 8 All. 434. 
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1904 prevailing in the village. The Court of first instance (Munsif of 

April 14 . Bansgaon) found that the plaintiff had failed to prove the custom set 

up by him. On appeal the lower appellate Court (District Judge of 
Civil B Gorakhpur) laid down two points for decision :—(1) Has any custom of 

_ [550] pre-emption been proved ? and (2) if so, has one co-sharer a right 

26 A. 549=1 of pre-emption as against another co-sharer ? The judgment then oon- 
A. L. J. 278. feinued :—- 


“The evidence produced to prove the custom consists of (1) an extract 
from the wajib-ul-arz recorded at the old settlement of 1862, (2) two pre-emption 
decrees, one of 1877 and one of 1830, (3) the evidence of two witnesses. The wajib- 
ul-arz of the current settlement is silent on the point. That of 1862 does not show 
distinctly that it refers to a custom at all. The use of the future tense tends to show 
that it refers to a contract only. The two decrees do not show that the question of the 
existence of custom was at all raised in those suits, and are no evidenoe therefore of 
the custom. The oral evidence of two witnesses is of little value when the plaintiff 
himself admits that there have been several transfers to outsiders without the co¬ 
sharers claiming any right of pre-emption. I hold that no custom has been proved, 
and dismiss the appeal with costs." 

Against; this decree the plaintiff appealed to the High Court. 

Babu Satya Chandra Muktrji , for the appellant. 

Maulvi Muhammad Ishaq , for the respondents. 

Blair and Banerji, JJ.—This is a suit for pre-emption based 
upon custom. The suit was dismissed by the Court of first instance, and 
the decree of that Court was affirmed by the appellate Court upon the 
finding that such a custom had nob been proved. That Court based its 
conclusions on three grounds : firstly, it held that the wajib-ul-arz fram¬ 
ed at the settlement of 1862 contained no evidenoe of custom, but rather 
of a oontract ; secondly, that the two deorees in previous pre-emption 
oases whioh had been produced were no evidence of ousbom ; thirdly, that 
the oral evidence of two witnesses who deposed to the exisbenoe of 
ouBtom was of no value in face of the plaintiff’s admission that there had 
been transfers to outsiders without any pre-emptive right being olaimed. 
The propriety of those findings is pub in isBue in this appeal. We 
bavd considered the passage relating to pre-emption in the wajib- 
ul-arz, and we find, in accordance with the ordinary principles of inter¬ 
pretation applicable to suoh document, that ib does prove, at all events 
prima /acie, the existence of a custom. As a recent authority for this 
proposition we refer to the case of Ali Nasir Khan v. Manik Chand (1). 
On page 95 the Court approved of a judgment of the Full Bench in whioh 
these [551] expressions ocour :—“If the wajib-ul-arz itself did nob show, or 
if ib was not otherwise proved, that the pre-emptive clause was merely the 
embodiment of a new contraot as to pre-emption, the reasonable and 
proper construction of such a document would be that the pre-emptive 
clause was merely the reoital of a pre-existing custom in force in the 
village, and in suoh a case it would be for the defendant in a suit for 
pre-emption to prove by clear evidenoe that no suoh ousbom had exists 
in the village and that the vendor and the plaintiff had not agreed to be 
bound by that reoital.” 

In this case, therefore, we have a wajib-ul-arz whioh prima jotw 
raises a presumption of the truth of relevant statements therein mad^ 
Ib iB contended that the presumption enacted in seobion 91 of Act No. XIX 
of 1873 cannot apply to a dooument of a date prior to the coming into 
force of that enaotment, and in support of this contention an unreporie d 

(1) (1902) I. L. R. 25 All. 90. 
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judgment of a single Judge in S. A. No. 742 of 1902, deoided on the 16th 
March last,* has been referred to. A careful examination of the prior 
legislation on the Bubjeot entirely dissipates that argument. Referring to 
aeotion 9 of Regulation VII of 1822 wo find that Settlement Officers are 
directed to form “ as aoourate a record as possible of all local usages con¬ 
nected with landed tenures” and other matterB to whioh it is unnecessary 
to refer, and it is further provided that the information collected on 
the above points ahall be so arranged and reoorded as to admit of an 
immediate reference hereafter by the Courts of Judicature. ’ It is ob¬ 
vious therefore that the presence of a wajib-ul-arz waB to furnish a Court 
of Justice with a oompendious statement of the looal usages connected 
with landed tenures, and the entries contained in it are relevant evidenoe 
under section 36 of the Evidence Act. Apparently the learned Judge’s 
ruling in the unreported case referred to above, that a wajib-ul-arz prior 
to the enaotment of section 91 of Aot No. XIX of 1873 did not raise the 
presumption whioh was by that section enacted, is not based upon a con¬ 
sideration of Bection 9 of Regulation VII of 1822. On the oontrary, 
there is a ruling direotly to the contrary in the case of Mahammad Hasan 
[552] v. Munna Lai (1), in whiob a Divisional Bench, consisting of Old¬ 
field and Tyrrell, JJ., held that *' although this particular wajib-ul-arz 
was made before Aot No. XIX of 1873 came into foroe yet the weight 
whioh should attach to its entries both as proof of the oontracb as well as 
the custom iB very strong, and the observations made by this Court on 
this subject in the Full Bench caBe of Isri Singh v. Ganga are as applicable 
here as in that case. The wajib-ul-arz is a document of a public oharaoter, 
prepared with all publicity, and muBt be considered as prima facie 
evidenoe of the existence of any custom whioh it records. Its record of 
the existence of a oustom of pre empbion is sufficiently strong evidence so 
as to oast on those denying the custom the burden of proof.” In the oase 
before us it iB certain that the two decrees are not any ovidenoe whatever 
against the existence of a ouBtom. It is in our opinion equally 06 rtain 
that the evidence of witnesses who proved dealings with land in whioh 
there was no pre-emption claimed is not evidenoe of its noD-existenoe. 
The basis of the conclusion at which the learned Judge of the Court 
below arrived is this :—A wajib-ul-arz whioh iB evidence of custom, 
decrees which are certainly nob evidenoe of the non-exisbence of custom, 
evidence of witnesses whioh is nob per se evidenoe of the non-exisbenoe of 
oustom. All the evidenoe he had before him wae the wajib-ul-arz, the 
presumption of whioh was unrebutted by any evidence. We muab there¬ 
fore bold that the Court below was wrong in 6nding that there was no 
custom. It will be necessary therefore, the suit having been dismissed on 
this preliminary point, and we holding that the Court below was wrong, 
that the oase should go baok for adjudication on the other questions 
at issue. We deoree the appeal, set aside the decrees of the Courts below, 
and remand the oase under section 562 of the Code of Civil Prooedure bo 
the Court of first instance for trial upon the merits. The appellant will 
have his oosfcs of this appeal. The other oostB will follow the event. 

A preliminary objection waB taken to the hearing of this appeal upon 
the ground that the vendor-defendant was a [553] neoeBsary party to the 
appeal, and as he had nob been served with nobioe of the appeal it must 
be held to have abated. This contention has no force. It was held in 

* Since repotted, Weekly Notes, 1904, p. 117. 

(1) (1886) I. L. R. 8 All. 434. 
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the case of Lok Singh v. Balwan Singh (l), following the case of Eira 
Lai v. Bamjas (2), that tha vendor, being void of interest, is not a 
neoessary party to a suit for pre-emption. We therefore overrule the 
preliminary objection. 

Appeal decreed and cause remanded. 


26 A. 553 (=1904 A. W. N. 133=1 A. L. J. 321.) 

MATRIMONIAL JURISDICTION. 

Before Mr. Justice Blair. 


Margaret Arthur ( Petitioner ) v. Harry Robert Arthur 

(Respondent) * 

[19th April, 1904.] 

Act No. IV of 1869 {Indian Divorce Act) t section 22 et segq — 'Judicial separation— 
Desertion by petitioner not a bar to a suit for Judicial separation — Statute 20 
and 21 Vict. t Cap. LXXXV. 

r . J • • ■ . « . , ^ excuse constitutes no bar to a suit 

for judicial separation. Duplany v. Duplany (3) followed. 


This was a petition by the wife asking for a deoree for judioial 
separation upon the grounds of adultery with various persons and also 
that the respondent had on the 9th of August, 1901, gone through a form 
of marriage with one Sarah Anne Clarke at the Registry Office at Croy¬ 
don.. The respondent admitted the truth of the allegations made in the 
petition, but alleged that when he contracted the marriage referred to in 
the petition he believed that his wife was dead, and that the adultery 
oomplained of took plaoe at a time when the petitioner had deserted 
him without lawful excuse. It appeared from the evidence in the oase 
that the parties used to quarrel a good deal, and that some time in 
189? the petitioner, after a quarrel, left the respondent and went to 
Calcutta* and thenoe to South Afrioa, and never returned to him. The 
material question of law raised in the suit was whether suoh desertion 
of the respondent by the petitioner was a bar to her obtaining the 
[854] decree for a judicial separation which Bhe sought. The facts of 
the oase are set forth in considerable detail on the judgment of the Court. 

Mr. H. T. Coleman t for the petitioner. 

Mr. G. Dillon t for the respondent. 


Blair, J. In this oase Margaret Arthur sues Harry Robert Arthur, 
her husband. The prayer of the suit is for : a judioial separation from 
the respondent. The grounds upon which the relief is sought are 
theseThat on diverse occasions since April, 1897, the said Harry 
Robert Arthur committed adultery with various persons, and a letter of 
his is cited as an admission of the truth of this allegation. It is further 
alleged that on the 9th of August, 1901, the said Harry Robert Arthur 
went through a form of marriage with Sarah Anne Clarke at the Registry 
Office of Croydon. There is the usual allegation that between the pcti" 
tioner and respondent there is no collusion or oonnivanoe with respeot to 
the subject of the present suit. The respondent admits the truth of the 


* Original Suit No. 2 of 1904. 

si Kffi a p ., m *> 11 *•» -■ “■ 
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allegations made against him in the petition, and avers that when he 
oontracbed the marriage referred to in the petition he believed that his 
wife, the petitioner, was dead, and the adultery complained of book 
plaoe at a time when the petitioner had deserted the respondent without 
lawful exouse. Upon this admission by the respondent, which renders 
unnecessary the proof of the facts alleged in the petition, the respon¬ 
dent’s oounsel opened his case, and the respondent was examined as 
a witness. At a later stage the petitioner was aUo examined, and gave 
evidenoe as to the whole of the relations between the partios subsequent 
to the marriage. The respondent was a soldier-olerk in the Ordnanoe 
Department, and at the time when cohabitation ceased was in receipt as 
wages of about Rs. 240 a month. The parties cohabited at various 
plaoes in England and India, and at one time the petitioner went over 
to Europe to undergo in Dublin a training as midwife and nurse. 
Early in their matrimonial life in 1887, two years after their marri¬ 
age, there appears no doubt that quarrels aroBe, and on one occa¬ 
sion the respondent beat his wife severely with a cane. Their 
quarrel was, however, apparently made up, and cohabitation con¬ 
tinued. That may be noted as the one inoidenb [555] of serious 
violence used by the husband towards his wife. Upon another occa¬ 
sion it is sworn, and I believe it to be true, that he threw a dish or 
plate full of food in her faoe. This also is as far back as 1887. 
Upon another oooasioD, at a later period, she alleges that he had pulled 
her out of the bed and kicked her on her shin, bub the injury was slight, 
as he wore only a slipper. During this time she was allowed to save 
such money as Bhe could out of that part of his wages whioh was given 
to her for house-keeping. She does nob allege that he ever stinted her 
for money, and indeed at a time when beyond doubt she left him inten¬ 
ding not to return, her savingB amounted to the substantial Bum of £215, 
which she book with her. There are sufficient indications throughout 
the evidenoe of both the husband and the wife that they were neither of 
them good-tempered people—an inference whioh any observer would 
have drawn for himself from their demeanour in the witness box. In¬ 
deed, he admits having a hasty temper, and in one of his letters describes 
it &b vile temper. She, on the other hand, exposed herself in this rea- 
peot most completely, for not only does her conduct show her bo have 
been irasoible, but also to have been aotuated, on at least one occasion, 
by spiteful malignity. She alleged that in his position as ordnance 
dark he obtained bribes from babus for contracts, and to that effect she 
wrote to his Commanding Offioer some four months after she had left 
him. I see no reason to believe this portion of her statement, and it is 
manifest that the offioer to whom it was made did nob believe it either, 
otherwise his discharge from the service was inevitable. For some time 
before her departure, in April or May 1897, there appears to have been 
very little violent quarrelling. But upon a certain day, the exact date 
of which iB immaterial, she alleges, and I think truly, that he threw 
a slipper at her, and that it hit her in the faoe : but it is not alleged that 
it caused her any pain or injury worth mentioning. It was upon this 
quarrel, and nothing more serious, that the woman departed from her 
husband's house with intent never to return. She alleges that 
had he apologized she would have made up the quarrel, but would 
nob have returned to live with him. A fortiori if the quarrel had Dot 
been made up she would still have lived separately from him. She appears 
[856] to have betaken herself to Caloubta. 'While there, it is alleged by 
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1904 the respondent and denied by the petitioner that she wrote to him asking 
April 19. for assistance. In my opinion that statement is very improbable. He 
M atr7mo mu0b k &VQ k nown that she possessed and had taken away with her a 
NiAti juris. 0affioient amount of her savings. Indeed, as before their quarrel 
diction, some arrangements had been made for her departure to Europe via Bom- 

- _ bay, it seems highly probable that he was aware that expense could be 

2 l 6 9^1 53 W afforded - However that may be, she did not write to him again for 
N. 133=1 i. several years. She betook herself for a short time to relatives and 
L. J. 321 * friends of his and her own, and after a short stay set off for South Afrioa, 

where she arrived, she says, with £180 in her pooket. There she esta¬ 
blished a boarding-house, and after several years went from thence to 
Johannesburg. Here she carried on a business, which, it is alleged, 
and not denied, was sold for £3,000. The net sum that remained to 
her after all her obligations were met was, she says, about £1,000. 
Until a period later than the subject of her complaint in the petition the 
respondent did not communicate, nor even, accepting his own aooount, 
did he attempt to oommunioate with her. He inquired her address of her 
Indian agents, and afterwads of the same firm in London, but failed to 
obtain it. It is obvious from one of these letters that the firm knew where 
a letter would find her. We do not know anything, nor is it needful to enter 
into the other adulteries upon the ground of which the petitioner Beeks 
relief, with this exception that in 1901, four years after she had left him, 
he married a woman named Clarke, his own oousin. That is the bigamy 
and one of the adulteries complained of. It is alleged by the respondent that 
he believed his wife to be dead. He certainly took no reasonable steps 
to satisfy himself whether she was dead or not until after the marriage it 
became necessary for him to make a report to his office showing that hifl 
second marriage was a legal marriage in consequence of the death of hifl 
first wife. Thus it was not until marriage had taken place, and the woman 
had been hopelessly compromised, that he began to make a show of in¬ 
quiry. He found some man who had lived in Kimberley, where, for some 
reason or another, he imagined, or says he imagined, his wife had been, 
and showed [567] him a photograph of her, and the man then said that he 
thought it was the woman, and that she had kept a public-house or hotel 
somewhere in Kimberley, and had either died or been killed during the 
siege. Upon suoh flimsy materials was the report to his office based, to¬ 
gether with his alleged inability to traoe her whereabouts through a bank. 

I think it is needless to read through the correspondence, which, however 
instructive it may be as to character, can have no substantial bearing 
upon the decision which I have to pass. The suit is one for judioial 
separation, which is the modern equivalent for the ecclesiastical divorce 
a mensa et toro. The matrimonial offences charged against the respon¬ 
dent being believed by me, and indeed admitted, furnish ample ground 
for a deoree for judioial separation. The only question therefore is 
whether the desertion by his wife, for I unhesitatingly find it to be a 
desertion, can furnish a bar in point of law to her suit for judioial separa¬ 
tion, or if not a bar in law, whether in my discretion I oan refuse to grant 
the deoree prayed for. The Bubject is one of some complexity, and has 
been discussed in the English Courts, which are our guide in the decision 
of oases of this kind in this country. It appears that prior to the yaar 
1867 when Aot 20 and 21 Vio., Cap. LXXXV was passed, these matters 
were within the jurisdiction of the ecclesiastical Courts, and it is beyond 
doubt that those Courts did not look upon desertion as a matrimonial 
offence for whioh they would give relief. The Aot, however, 20 and 21 
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Vio.j Gap. LXXXV, introduced into the oafcegory of matrimonial offences 
desertion. To adopt the language used by the Judge ordinary in the 
oase of Duplany v. Duplany (1) : " Cases decided before 1867 have been 
mentioned to me, some to show clearly that the ecclesiastical courts 
would have granted a decree of judicial separation although there had 
been desertion without reasonable excuse on the part of the huBband or 
wife who was petitioning for that relief. The last oase cited, viz., that of 
Morgan v. Morgan (2) seems to show on very high authority that this 
was the law. Now, doeB the Divorce Act (20 and 21 Vic., Cap. LXXXV) 
make any difference in that respeot Y In terms it clearly does not, 
because, although it created the offence of desertion, making it in a cer¬ 
tain [658] sense a matrimonial offence, it did so for a speoific purpose, viz. 
(l) for constituting a ground for judicial separation ; (2) or for divoroe 
when coupled with adultery on the part of the husband ; and (3) or for a 
discretionary defence in oases of judicial separation." The learned Judge 
later on follows with the observation : " Where the Act of Parliament 

has abstained from making the offence, as in the oase of desertion, a 
discretionary bar, I am not able to bring myself to say that it was made 
a discretionary bar under that Act. I am not blind to the fact that the 
Act constituted the offenoe of desertion as a matrimonial offence, but I 
do not think that it was intended to make that offence a discretionary bar 
in oases where it would not have been any bar, discretionary or other¬ 
wise, before the passing of that Act, and where the Aot does not in terms 
make it a disoretionary defence. Leaving the matter to be determined 
upon the principles which formerly guided the decisions of the ecclesias¬ 
tical courts, I hold that the desertion by a wife is no bar to her suit for 
judioial separation. I decide that as a matter of law.” 

As far as I know there is no other reported case either in the Eng¬ 
lish or Indian Law Reports to the same effect. At the same time as far as 
I know there is no decided oase to the contrary. In my opinion the 
learned Judge in Duplany v. Duplany adopted the only possible con¬ 
struction of the Aot 20 and 21 Vic., Cap. LXXXV. The alterations 
made by that Act are imperative, but in my opinion it would be impos¬ 
sible for a Judge* beoause he considers it reasonable, to extend those 
speoific and definite provisions. It is not for this Bench to say whether 
another provision ought to have been added to that Act. It is not there, 
and it is not open to me to enaot any such provision because I think it 
reasonable. The result is that I hold as a matter of law that desertion 
without reasonable excuse, suoh a desertion as I find has taken place in 
this case, constitutes no bar to a suit for judioial separation. That being 
bo, the petitioner’s suit is deoreed, having regard to the faots whioh I 
have reviewed above, and upon whioh I ground my decision. As to 
costs, I leave each party to bear his and her own ooBts. Upon the 
question of alimony pendente lite , I decline to allow anything. The peti¬ 
tioner has been in possession of the family savings, and is in a pros¬ 
perous condition. 


(1) L. R. 1892 p. 58. 


(2) Curt, Eco. 679. 
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Sheo Shankar (Plaintiff) v. Parma Mahton and others 

(Defendants) * 

[19th April. 1904.] 

No. IV of 1882 ( Transfer of Property Act), section 60 —Redemption of mortgage— 
Clog on equity of redemption'—Bond subsequent to mortgage providing that the 
bond should be paid off before the mortgage was redeemed. 


After the execution of a usufructuary mortgage the mortgagor executed a 
bond, which, in addition to the usual stipulation for repayment of the money 
secured thereby, contained a oovenant to the effeot that the mortgaged property 
should nob be redeemed until the principal money and interest due under the 
bond had been paid. 

Held that such provision was a clog or fetter on redemption placing in the 
way of the mortgagor a bar to the exeroise of the right of redemption which the 
law gave him, and therefore a provision not to be enforced. Browne v. 
Ryan (1) and Noakes & Co, 9 Ld. f v. Rice (2) referred to. Allu Khans. Roshan 
Khan (3) not followed. 

[Fob 27 All. 178 ; Rel. on : 16 I. C. 222 : Ref. 9 C. W. N. 769 ; 8 0. C. 132 ; 1906 
A. W. N. 162=3 A. L. J. 349=28 All. 638 ; 31 All. 482 ; 55 I. C. 509=1 Lah. 
105 ; Dist. 3 A. L. J. 634=28 All. 712=1906 A. W. N. 202 ; 6 A L. J. 255.] 


THIS was a suit for redemption of a mortgage. The plaintiff’s pre¬ 
decessor in title executed a usufruotuary mortgage on Bhadon Badi 11th, 
Sambat 1917, in favour of Bam Saran, the father of the defendants 1—3, 
and placed him in possession as mortgagee. On offering to redeem this 
mortgage the plaintiff was met by a demand for payment of not merely 
the mortgage debt, bub also of a sum of Bs. 382, which was secured by a 
bond executed in favour of the mortgagee by the mortgagor after the date 
of mortgage, namely, on Asarh Sudi 7th, Sambat 1922. This bond con¬ 
tained the following stipulation:—■“ We agree to pay off the money with 
interest on Jeth Sudi 15th, and if we fail to pay off the money with 
interesb on the date fixed, we shall first pay off the amount and interest 
due under this bond and then pay the money with respect to the field 
(i.e., the land comprised in the usufructuary mortgage).. The field shall 
not be redeemed until we have paid the money and interest due under 
this bond.” 

[560] The Court of first instance (Subordinate Judge of Mirzapur) 
held that the plaintiff in order to redeem must pay off the amount due 
under this bond, as also the amount due under the usufruotuary mort¬ 
gage, and gave a decree accordingly ; and this deoree was upheld on 
appeal by the District Judge. The plaintiff thereupon appealed to the 
High Court. 

Babu Durga Charan Banerji , for the appellant. 

Mr. B . E. O'Conor and Pandit Baldco Bam for the respondents. 

Stanley, C. J., and Burkitt, J.—This appeal arises out of a suit 
for redemption, and the question raised in it involves the considera¬ 
tion of the flubjeot of fettering, or, as it is commonly called, ‘ dogging 

* Second Appeal No. 505 of 1902, from a deoree of E. O. E. Legatb, Esq., District 
Judge of Mirzapur, dated the 16th of May. 1902, confirming a deoree of Rai Shansar 
Lai, Subordinate Judge of Mirzapur, dated the 28th of September 1901. 

(1) (1901) 2 I. R. 653. (3) (1881) I. L. R. 4 All. 85. 

(2) L. R. 1904 A. O. 24. 
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1922 Thi. h ^* thH m ° rt «Se, namely, on Aearh Sudi 7th, Sambat 

bocd 00QtMn8 the tollowiDg stipulation, viz. :—" We agree 

to pay off the money with interest on Jeth Sudi 15th, and if we fafl to 

pay off the money with interest on the date fixed (miti) we shall firet n!v 

off the amount and interest due under this bond and then pay the monev 

with respeot to the field (that is, the land which i 8 comprised in the 

usufructuary mortgage), the field shall not be redeemed until ue haveVaid 
the money and interest due under this bond." VMd 

The Court of first instance held that the plaintiff in order to redeem 
must pay off the amount due under this bond, as also the amount due 
under the usufruotuary mortgage, and gave a deoree accordingly His 
decision was upheld on appeal by the learned District Judge. In coming 
to it reliance was placed on the decision in the case of Allu Khan v 
Boshan Khan (1). From this deoision the present appeal has been 
preferred. We [681] are unable to distinguish the facts of the present 

°. a ® e fcboBe * D tbe oaB0 fe0 whioh we have referred ; bub the case of 
Allu Khan v. Boshan Khan was deoided before the passing of the 
Transfer of Property Act, No. IV of 1882, and therefore does not oarry 
the weight which would otherwise be attaohed to it. Seotion 60 of the 
Transfer of Property Aot enables a mortgagor at any time after the 
principal money has become payable, on payment or tender of the 
mortgage money, to require the mortgagee to deliver the mortgage deed 
if any, to him, and where a mortgagee is in possession of the mortgaged 
property, to deliver possession thereof to him, and at his ooBt either to 
retransfer the mortgaged property to him or as he may direot or to 
exeoute and have registered an acknowledgment in writing that any right 
m derogation of his interest transferred to the mortgagee has heen 
extinguished ; and section 83 enables a mortgagor at any time after the 

principal money has become payable, and before a suit for redemption 

has become barred, to deposit in Court the money due on the mortgage 

» n , d “ t0p , h f 9 pay “ a ° '“ rther In view of this enactment it 

£ difficult to see how the decision of the lower Courts can be supported 

Before however, the passing of this Act the rule prevailedwhTch 

precludes the enforcement of any agreement between a mortgagor a nd * 

mortgagee, the effect of which is to impose what is commonly called “a 

clog upon the equity of redemption. We do not find any reference to 

AU m th ® lu , dgmept0 of th ° learDed J^gee who deoided the case of 
Allu Khan v. Boshan Khan , and we are disposed to think that it was 

not before their minds In that case the mortgagor gave to the mort 

gagee four successive bonds tor the payment of money in eaob of which 

it was stipuUted that if the amount were not paid on the due date it 

should take priority of the amount due under the mortgage, and redemo- 

tion of tbe mortgage should not be claimed until it h afl been satisfied 

Tbe Court hold that although the bonds did not createSTth 0 

property, yet inasmuch as it appeared fro m their terms that it was the 

(1) (1881) I. L. R. 4 All. 86. 


1901 

April 19. 

Apprllati 

Civil. 

26 A. 689=1 
A. L. J. 282 
=1904 A. W. 
N. 123. 


A 11-48 


377 



1904 

April 19. 

appellate 

Civil. 


26 A. 559=1 
A. L. J 282 
3=1904 A. W. 
N. 123. 


28 Ill. 882 


INDIAN HIGH COURT REPORTS 


[Yol. 


intention of the parties that the equity of redemption should be post¬ 
poned until the amount of the bonds had been paid, the representative 
of the mortgagor waB not entitled to possession of the mortgaged 
[562] property on payment merely of the mortgage money. Duthoit, 
J. in the course of his judgment observes as follows:—“ It is not denied 
that the mortgages referred to in the supplemental bonds are those whioh 
the respondent ia now seeking to redeem; and although the bonds are 
not scientifically drafted, so as to charge the estate in so many words, 
their terms are suoh as to leave no doubt in my mind of its having been 
the intention of the contracting parties that the equity of redemption 
should be postponed till the money advanced under them had been 
repaid." Now, as it seems to us, the postponement of the exercise of 
the right of redemption is one of the clogs or fetters on redemption 
whioh are aimed at by the principle of equity to whioh we have referred. 
Yet no mention of the rule is made in the judgment.. As we understand 
it, the rule forbids the enforcement of any stipulation which places a 
hindrance or stay in the way of the mortgagor in the exercise 
of his right to redeem. In a reoent case in the CourtB in Ireland —Browne 
v. Ryan (1), the subject was well considered. Andrews, J., in delivering 
a dissentient judgment in the Queen’s Bench Division, whioh was upheld 
on appeal in a new trial motion, observes:— ‘ It is the right of a mort¬ 
gagor on redemption, by reason of the very nature of the mortgage, to 
get back the subjeot of the mortgage (in the present oase the mortgaged 
lands), to hold and enjoy as he was entitled to hold and enjoy it before 
the mortgage. If he is prevented from doing so, that which he is entitled 
to on redemption is prevented, and to constitute such prevention it is 
not necessary that the Bubjeot of the mortgage should be directly charged 
with whatever oauses the prevention. If he be so prevented in faofc the 
equity of redemption is affected by what, whether very aptly or not, has 
been always termed a ‘clog.’ ” On appeal, Walker, L. J., thus states (at 
page 673) the principle, governing the subject:—“ As I understand the 
principle, it is that when a transaction appears or has been declared to be 
a mortgage, the Courts of equity regard the instrument only as a seourity 
for the repayment of the principal, interest and costs named and secured, 
and the mortgagor is entitled to get back his property as free as when he 
gave it on [B63] payment of principal, interest and costs, and provisions 
inconsistent with that right cannot be enforced. The equitable rule once a 
mortgage always a mortgage J and that the mortgagee oannot impose any 
* olog or fetter on the equity of redemption ’ are merely oonoiee state* 
mentsof the'same rule.” In the later ease of Noakes d Co., Ld. t v. Ric*\ 2), 
the subject was also dealt with, and the case of Browne v. Ryan was 
referred to. Lord Davey, in the course of his judgment, says There 
are three doctrines of the CourtB of Equity in this country, whioh have 
been referred to in the course of the argument in this case. The firsl) 
doctrine to which I would refer is expressed in the maxim ‘ once a mort¬ 
gage always a mortgage/ The second is that the mortgagee shall 
reserve to himself any collateral advantage outside the mortgage con¬ 
tract, and the third is that a provision or stipulation whioh will have the 
effeot of dogging or fettering the equity of redemption is ^ void.” pealmg 
later on with the third of these doctrines, he observes:—“The third ao<^ 
trine to whioh I have referred is really a corollary from the first, an 
might be expressed in this form ‘once a mortgage always a mortgage an 
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olog on redemption It places in the way of the mortgagor a bar 

him TT™ ° f th “ riRht of ademption which the law gives 
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bond creZrl ^ ° be Mapocdeats ’ contended that the later 

neot n th ar80 UP ° n tha m °rtgaged property in [384] res- 

m I, ' 6 “° Day , 8e0uc f ed , by ifc ' and ^at, therefore, the plain- 
tlfl could not oomplam if ha was obliged to pay the amount of that 

charge along with the mortgage debt. We are unable to agree with him! 
teng dearly of opinion that the later bond does not create any oharge 
whatever upon the property, but is simply a money bond. Therefore it 
is unnecessary to consider what the effect would have been if a charge 
ad been imposed on the property in respect of the later debt. Having 
regard to the provisions of the Transfer of Property Act, and especially 
the section empowering mortgagors to redeem, to which we have refer¬ 
red, it appears to ub that the ruling in Allu Khan v. Roshan Khan oan- 
nob now properly be followed. 

For the foregoing reasons, therefore, we allow this appeal and 

modify the deoree of the lower Courts by the exclusion from the amount 
payable for redemption of the money secured by the bond of Asarh Sudi 
/th, bambat 1922, as also the coses of the appeal to the lower appellate 
Court The respondents must pay to tbe appellant the costs of this 

appeal also the oosts of tho appeal to the lower appellate Court. 

We extend the time for payment to the 20th of next July, 

Appeal decreed . 

20 A. 564 (asA. V/. N. 1904, 128=1 A. L. J. 292=1 Cr. L. J. 810.) 

REVI3IONAL CRIMINAL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 


Fattu and others v . Fattu.* 

[2lBt April, 1904.] 

Criminal Procedure Code , sections 206 ci seqq—Ditcharae d 

dUtt ‘ S . °[ “•** >n ‘° ^ablebyth. Court oj SanouTILZ 

quiring into a oase triablo°by Vo Ctourt o' £“ s ^n dsmetfon Tn® tho* 

matter of weighing the evidenoe produoed on one side or the othfr ^ 

for an erroneous exercise of such discretion being provided £ the til*™* 7 
ferred on Sessions Judges and District Magistrates by section 
But in tho exercise of such discretion, if the question of d "oh L 
mont, 1. ono raoroly of probability, tho icqu^’^^^ r~to 

* Criminal Revision No. 145 of 1904. 
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leave the deoision thereof to the Court of Session than to make an order of dis¬ 
charge because in his opinion the accused ought to £565] have the benefit of 
the doubt Chtranji Lai v. Ram Lai (1) discussed. Queen-Empress v. Dukes (2) 
referred to by Knox, J. 

r Fo i 11 Cr. L. J. 16=4 I. C. 612=155 P. L. R. U'09 ; 13 A. L J. 111=27 I. C. 203 = 
16 Cr. L. J. 139 : 37 All. 355 : ?ef. 12 A. L. J. 150=14 Cr. L. J. 491=20 I.C. 
747 ; 15 Bom. L. R 574=14 Cr. L J. 491=20 I. C 747 ; 46 I. C. 290=16 A. L. 

J. 486=19 Cr. L. J. 706=40 All. 6i5.] 

In this case six aooused were sent up for trial by the police charged 
with rioting and the committing culpable homioide nob amounting to 
murder. The Magistrate who inquired into the case wrote a long order, 
or, as he called it, a judgment, reviewing the evidence, and in the result 
discharged all the accused. On the complainant’s application, the Sessions 
Judge, aoting under the provisions of section 436 oi the Code of Criminal 
Procedure, ordered that the accused should be committed for trial. The 
accused thereupon applied in revision to the High Court, asking that the 
order of the Sessions Judge might be set aside on the following 
grounds (1) That the Magistrate was justified in law in exercising 
his discretion and discharging the accused ; (2) That the case is within 
the reasoning of the ruling of this Honourable Court, reported in the 
Weekly Notes for 1889, page 61. (In re The Petition of Kalyan Singh)". 
Mr. G. Boss Alston for the applicants. 

KNOX, J.—Two questions of a Bomewhat difficult nature have had 
to be considered in this case. The first is, how far do the powers of a 
Magistrate extend who baB taken cognizance of a complaint disoloBing an 
offence triable exclusively by a Court of Session ? The second is what 
are the powers of the District Magistrate and of the Court of Session 
when it is represented to them that a person aooused of suoh an offence 
has been improperly discharged ? 

With reference to the first question, suoh important changes have 
been introduced into the several Codes of Criminal Procedure that the 
precedents whioh are to be found in the reported cases are hardly safe 
guides, especially if they are oaseB decided before Act No. X of 1872 was 
placed upon the Statute Book. As the law stood in 1861 (vide sec¬ 
tions 191, 225 and 226 of Act No. XXV of 1861), when a Magistrate, 
after taking the evidence of the complainant and of suoh persons as are 
stated to have any knowledge of the facts whioh form the subjeot-matter 
of the acousation and itB attendant ciroumsbances, found that there were 
nob sufficient grounds for committing an aooused person to take his trial 
before the Court of Session, he L566j was bound to discharge him. On 
the other hand, when evidence had been given before a Magistrate which 
appeared to be sufficient for the conviction of the accused, the aooufled 
person had to be sent for trial before the Court of Session. . 

Act No. X of 1872 conferred wider powers on a Magistrate, 
authorized him to summon and examine any person whose evidence he 
considered essential to the inquiry; he was further authorized to examine 
the aooused. If after this he found that there were not sufficient grounds 
for committal, he was to discharge the accused, bub if evidence had been 
given which appeared to justify him in sending the acoused to take m 
trial, he waB to oommit the aooused after preparing a oharge. It wafl 1D 
1872 also that there was first introduced a section, which has been re¬ 
produced in each succeeding Code, and whioh empowered the Magistra 0i 
if he thought proper, to Bummon any of the persons who are named^r 


( 1 ) Weekly Notes, 1904, p. 5. 
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the aooused in tho iisb of witnesses whom he wishes to be summoned 
ana to take their evidenoe. 

With No. X of 1882 a still further change was introduced. The 
Magistrate holding the inquiry was bound by law to place on reoord nob 
only all suoh evidenoe as might be produced in support of the prosecu¬ 
tion, but also all suoh evidence as might be produced on behalf of the 
aooused, or oalled for by himself. He was also bound bo examine the 
acoused for the purpose of enabling him to explain any oiroumsfcanoes 
appearing in the evidenoe against him. If after all this had been done 
t. e Magistrate found that there were not sufficient grounds for commit* 
ting the aooused person for trial, he was bound to discharge him. If he 
found that there were sufficient grounds for such committal, he was 
bound to frame a charge, and, a charge onoe framed, an order of commit¬ 
tal followed in due oourse. 

Lastly, Act No. V of 1898 empowered a Magistrate, if, after hearing 
the witnesses for the defence, he was satisfied that there were not suffi¬ 
cient grounds for committing the accused, to oaDoel the oharge and to 
discharge the aooused. 

The result of this examination of the Codes shows that Magis¬ 
trates, many of whom may be and are offioers of a few [807] 
years standing, and with immature experience, may now be en¬ 
trusted with very large powers of discharging an aooused even when 
the complaint made against him seta out an offence whioh suoh Magis¬ 
trate cannot try. It is obvious that over such large powers there should 
be very large powers of oheok, and as the law widened out powers whioh 
were reposed in Magistrates bolding inquiries with the one hand, with the 
other it conferred new and very wide powers upon Magistrates of districts 
and Sessions Judges, whioh found no plaoe in the Code of 1861. 

Although the point is quite clear, it is well perhaps to set out here 
that the Magistrate holding the inquiry has never had, pnd has nob under 
the present Code, any power to declare au accused either guilty or inno¬ 
cent of the offence with whioh he is oharged ; he is not a Magistrate 
holding a trial, and although the dividing line may often be very thin, he 
has no power to pronounce definitely either upon the guilt or inDOoence 
of the accused. He oan discharge an acoused person at any earlier stage 
of the inquiry, if be is satisfied that the case is groundless, but with this 
one exception he has no option bub to go on and to hear all evidenoe 
produced before him, by whichever side that evidence may be produced, 
and it is only after recording that evidence that he oan consider whether 
there are or are nob sufficient grounds for an order of committal. Lastly, 
he oan, after considering whatever evidence the aooused has to produce, 
deoide whether there still remain sufficient grounds for committal, and 
if there are not, he may then discharge the accused. In the oase now 
under consideration the Magistrate who held the inquiry overstepped, if 
I may use tho expression, the border line.' Instead of writing reasons 
for his order, he wrote what he himself heads “ a judgment.” I should 
not, of oourse, consider the writing he made a judgment”, merely 
because it is so termed; but as I read what he did write I am convinoed the 
writing is not only in name bub in fact a judgment. He criticises the evi¬ 
dence given with painful minuteness ; ho finds it entirely unreliable and 
worthless; he considers the defonoe, and finds himself unable to accept it. 
He finds no case either under section 147 or section 304 of the Indian Penal 
Code [868] against any of the aooused, and he winds up with a paragraph 
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saying that he is dealing with the complainant for bringing a false 
ohargo and giving false evidence. The learned Sessions Judge who was 
asked to order a further inquiry considered himself bound by the ruling 
in Chiranji Lai v. Bam Lai (1) and ordered the case to be committed to 
his Court. We are asked to revise and set aside the order of the Court of 
Session on the ground that the Magistrate was justified in law in dis¬ 
charging the accused, and that the case falls rather within the reasoning 
of the ruling in Weekly Notes, lb99, p. 135. For both theBe rulings I 
am responsible, and I am glad of this opportunity to set out somewhat 
more fully than I then did the principle upon which, in Chiranji Lai v. 
Bam Lai , I held that the order of discharge in that case should be set 
aside and the accused committed to take their trial before the Court of 
Session. In Chiranji Lai v. Bam Lai it was clear, as in the present 
case, from the order passed by the Magistrate who held the inquiry 
that*the Magistrate had overstepped the boundary line, and had, while 
nominally holding an inquiry, in reality tried the case before him, 
That Magistrate, too, after going very minutely into the evidence 
whioh he had recorded, arrived at the following conclusion :— In 
short, both sides of the case are in a suspicious condition, and 
there are doubts grave and unusual. Under these circumstances, the 
aocused are, in my opinion, entitled to the benefit of the^ doubtand 
ic would be a waste of publio time to commit the oase to Session,’’ eto. 
Again and again in the course of what this Magistrate too terms a judg¬ 
ment ’ he placed on record words whioh showed that throughout he was 
not considering merely whether or not there were sufficient grounds for 
committing the accused for trial ; he was nob applying his mind merely 
as to whether there was or was not sufficient evidence or reasonable 
ground of suspicion. He was taking upon himself the functions of deter¬ 
mining whether the accused was innocent or guilty of the offence with 
whioh he was charged, functions whioh the law had expressly reserved 
for a Court of higher jurisdiction. 

[669] The second question whioh had to be considered, i.e. t the 
power of a Distriot Magistrate or Sessions Judge when he considers that 
an accused person has been improperly discharged, is easily answered. 
It is evident from the words used in section 436 that the fullest and 
widest discretion has been given to suob officers. From the year 1872 
and onwards this power has been entrusted to Judges and Magistrates 
of Districts. Where a Court of Session or Distriot Magistrate considers 
that an accused person has been improperly discharged, and orders a 
commitment, I consider that this Court should be most unwilling to 
interfere and should require strong grounds before setting aside such an 

order. 

The result is that in this I would refuse this application. 

AiKMAN, J.—In this oase six accused were sent up for trial by the 
police, oharged with rioting and with committing culpable homioide not 
amounting to murder. The Magistrate before whom the case came, 
wrote a long order, or, as he calls it, a judgment, reviewing the evidence, 
and in the result discharged all the aooused. On the complainant 0 
application, the learned Sessions Judge, aoting under the provisions of 
section 436 of the Code of Criminal Procedure, ordered that the aooused 
should be committed for trial. This is an application in revision asking 
us to set aside the order made by the Sessions Judge under section 436. 
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essions Judge was right in taking aotion under section 436 I would 
therefore refuse this application. 

By the Court. 

The application is refused. 


ZB A. 570 (=1901 A. w. N. 129.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knigh t, Chief Justice, and Mr. Justice BurHtt. 

SHEODARSHAN Das (Plaintiff) v . Ahsan Ali ( Defendant ) * 

[23rd April, 1904.] 

muafidar to recover fro m a I ambariar assigned revenue ci,mlilnCuMf. * 

_ aM18ned revenue. Abdul Karim v. Fa eal Aeim (i) diCtedlrom 

* Seoond Appeal No. 574 of 1902 from a deoree of H. D Griffin V^. n ; 0 4 • . T 1 
of Agra, dated the 2nd of May, 1902. reversing a «# frV u*; r D ” ,tnotJ “ d 8° 

Khan, Assistant Collector, 1st class, Agra, dated the 20th of February 1 1902 ammad Al1 
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This was a suit brought by a muafidar to recover his share of the 
assigned revenue from another muafiidar who was apparently appointed 
as lambardar to collect the assigned revenue payable by the zamindars 
to the muafidars . The Court of first instance (Assistant Collector) de¬ 
creed the claim. But on appeal the lower appellate Court (District Judge 
of Agra) dismissed the suit, holding that it did not lie, having regard to 
the ruling of the Board of Revonue in Abdul Karim v. Fazal Azim (1). 
The plaintiff thereupon appealed to the High Court. 

Dr. Satish Chandra Banerji for the appellant. 

Dr. Tej Bahadur Sapru , for the respondent. 

Stanley, C. J. and BurKITT, J.—This is an appeal in a suit brought 
under seotion 93 (t) of the Rant Act of 1881 by a muafidar or assignee of 
Government revenue against another muafidar , who was apparently 
appointed as lambardar , to oolleot the assigned revenue payable by the 
zamindars to the muafidars. The learned District Judge has thrown 
out the suit as not maintainable on the strength of a ruling by the 
Board of Revenue (printed at p. 102 of the Weekly Notes for 1893) in 
the case of Abdul Karim v. Fazal Azim. In that case it was held by 
the Board of Revenue that this section, that is to say, seotion 93 (i), 
“ plainly refers to suits by muafidars against the persons who are liable 
to pay the revenue to the assignees thereof.” We find ourselves unable 
to concur in this ruling. We see no grounds for putting such a narrow 
construction on the very broad words of clause (i) of seotion 93. That 
clause seems to us fully to authorise the institution of suits like the pre¬ 
sent, which, in the words of the clause, is a suit by a muafidar for arrears 
of revenue due to him aB such, that is to say, as muafidar or assignee of 
the Government revenue. We cannot accept the decision of the Board 
of Revenue in this case, and we must therefore allow this appeal, set 
aside the decision of the lower appellate Court, and, the suit 
having been deoided on a [572] preliminary point, we remand the record 
under seotion 562 of the Code of Civil Procedure to that Court with 
directions to readmit the appeal in its file of pending appeals and decide 
the remaining issues. Costs will follow the event. 

Appeal decreed and cause remanded , 


26 A. 672. 

revisional civil. 

Before Mr. Justice Knox and Mr. Justice Aikman . 


Ram Lal (Plaintiff) v. Ratan Lal and others (Defendants).* 

[26th April, 1904.] 

Civil Procedure Code , sections 622, 629—.Review of judgment—Revision—Application 
for revision of an order rejecting an application for review. 

Semble that it was the intention of the Legislature that the Court which 
originally heard a oase should be the Court to decide whether an application to 
review its former judgment should or should not be granted, and where tea 
Court rejects such an application, its deoision should not be open either to ap¬ 
peal or to revision by a higher Court. . 

[Diet. 4 A. L. J. 489=1907 A W. N. 132=29 All. 469; 31 All. 610=6 A. L. J. 804=* 
I. C. 23; 12 I. C. 172: Ref. 1911 (2) M. W. N 262=10 M. L . T. 288 .] 

* Civil Revision No, 98 of 1908. 
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The applioanb in this oase was appellant 'in an appeal which had 
been dismissed by the Districts Judge of Cawnpore on the 26th of 
June 1899. On the 97th of June 1902 he applied to the 'District 
Judge for review of the judgment in the appeal on the ground of 
the discovery of new and important evidence. The District Judge, 
however, oarne to the conclusion that the alleged new evidence was or 
might have been known to the plaintiff, if he bad exercised due diligence 
long before, and accordingly rejeoted the application. AgainBb this order 
rejecting his application for review the .plaintiff applied in revision to 
the High Court. 

Mr. B. E. O'Conor, Dr. Satish Chandra Banerji and Munshi Eari - 
bans Sahai , for the applicant. 
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Pandit Moti Lai Nehru and Pandit Mohan Lai Nehru , for the res¬ 
pondent. 

Knox and Airman, JJ.—This is an application made by one 
Ram Lai, asking this Court to set aside in revision the order of the 
Court below and to grant an application for review, which was 
rejeoted by that Court. A preliminary objection is raised by the 
other side, to the effeot that an order passed upon [573] an applica¬ 
tion for review, when it is for rejecting that application, iB not 
open to revision. The learned counsel who had to meet the objection 
referred to an unreported case of this Court, i.e., Civil Revision No. 33 
of 1900, Jai Mangal Singh v. Mahadeo Prasad Singh, decided on 
the 23rd'of Maroh 1900, in which a Division Benob of this Court did 
interfere in revision with an order rejecting an application for review. 
The question, however, as to whether such an application can be enter¬ 
tained by this Court does nob appear to have been raised or considered 
in the oase just quoted. On looking to the language used in section 629 of 
the Code of Civil Procedure, we are of opinin that the intention was 
that the Court which originally heard the oase should be the Court to 
decide whether an application to review its former judgment should or 
should not be granted, and where that Court decides to reject such an 
application, its decision should not be open either to appeal or bo revi¬ 
sion by a higher Court. Even if we were of opinion that section 622 
was intended to apply to proceedings in the following chapter, we do 
not think that the present oase falls within any of the three contingen¬ 
cies in whioh this Court has power to call for the record of a case. 'The 
question whioh the Disbriob Judge of Cawnpore had to consider was whe¬ 
ther the case ought to be re-opened on the ground of the discovery of 
new and important evidence, whioh was not within the knowledge of the 
applicant when the oase was previously heard. The Judge had un¬ 
doubtedly jurisdiction bo decide this question ; he decided it, and if, bo 
use the words of the Privy Council in Bajah Amir Eassan Khan v. 
Sheo Baksh \ Singh (1), he did decide wrongly, he did nob exercise his 
jurisdiction illegally or with material irregularity. 

For the above reasons we rejeot this application with costs. 

Application dismissed. 


A 11—42 


(1) (1884) L. R. 11 I. A* 297. 
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20 All. 574 INDIAN HIGH COURT REPORTS [Yol. 

26 A. 574 (=9 C. W. N. 129=30 I. A. 212=6 Bora. L, R. 761=2 A. L. J. 769 

=7 0. C. 284.) 

[574] PRIVY COUNCIL. 

Munnu Lal and another ( Two of the Defendants) v . Muhammad 

Ismail (Plaintiff ) and others (Defendants ).* 

[29bh Jud 0 and 12 July, 1904.] 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Act No. XVIII of 1876 (Oudh Laws Act), section 9, clause (2)—Co-sharer in mahal— 

Proprietor-Right of pre-emption—Act No. XVII of 1876 ( Oudh Land Revenue 

Act) chapter VII, sections 103,112, 121— Share in mahal consisting of separate 

chak—Non-residence in village. 

The plaintiff was owner of a chak of 33 acres in a village which for revenue 
purposes constituted a mahal, and by the settlement under whioh he held he 
paid Ra. 40 a year of the revenue, that amount being paid through the lambar- 
dar; but the plaintiff did not reside in the village. Held by the Judioial Com¬ 
mittee that he was a co-sharer of the whole mahal within the meaning of aeotion 
9, clause (2) of the Oudh Laws Act (XVIII of 1876), and as such had a right of 
pre-emption under that section. 

Under the provisions of Chapter VII of the Oudh Land Revenue Aot (XVII 
of 1876) relating to the “Collection of Land Revenue” every “proprietor” liable 
for the revenue of the mahal is aco*sharer. The plaintiff was a “proprietor" in 
the sense of seotion 108, and the settlement of his land had been made with a 
lambardar in the sense of seotion 112, and he was liable just as muoh as every 
other proprietor in the mahal for the whole arrear of the mahal in oase of 
default. The faot that his share in the mahal consisted of a separate ohak did 
not make him the less a oo-sharer in the sense of this legislation; and the 
oiroumstanoe that he was not a resident of the village was immaterial. 

[Ref. 21 P. R. 1906=100 P. L. R. 1906 ; 32 All. 351 ; Dia. 10 O. 0. 86 ; 225], 

Appeal from a deoree (November 22nd, 1899) of the Court of the 
Judioial Commissioner of Oudh, whioh reversed a deoree (June 24th, 
1898) of the Subordinate Judge of Sibapur and decreed the suit of the 
first respondent for pre-emption. 

The question in this appeal was as to the right of Muhammad 
Ismail, the plaintiff, and the first respondent in the appeal, to pre-emp¬ 
tion of a village called Pahladpur which belonged to Siraj-ul-Haq and 
Sharif-un-nissa, the second and third respondents, and whioh in order to 
dischage their debts they conveyed, together with another village not now 
in dispute, to Munnu Lai and Cbedi Lai the appellants and to Mata Din 
and Sundari the fourth and fifth respondents for a total consideration of 
Rs. 64,000. 

The plaintiff was related to the vendors as nephew. He was 
the owner of a ohak comprising 33 aores of land in Pahladpur 
[575] whioh had been held as a muafi or revenue-free holding by hifl 
father Rukn-ud-din until his death on 23rd September 1889, the right of 
Rukn-ud-din to the tenure having been recognized by the Revenue 
authorities on 13th September 1869. On Rukn-ud-din’s death the ohak 
was, under an order of the Deputy Commissioner of Sibapur, dated 11th 
April 1890, continued to fche plaintiff as a revenue-paying holder, and he 
was direoted to pay the revenue, whioh was settled at Rs. 40, together 
with oerbain ceases and 5 per cent, to fche lambardar, who was responsi¬ 
ble to Government for fche entire revenue. For revenue purposes the 
whole village of Pahladpur constituted a mahal. 

The plaintiff instituted his suit on 27th April 1897 making the 
vendors and vendees defendants. The plaint reoited the sale of the 

Present :— Lord Davey, Lord Robertson, and Sir Arthur Wilsoh. 
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villages, alleged that no notice had beon given under section 10 of the 
Oudh Laws Act (XVIII of 1876); that tbe price mentioned in the sale 
deeds was fraudulent and exoeasive, and prayed for a decree for pre¬ 
emption of Pahladpur or both villages, at the market value. After the 
decision of the first Court, however, no further claim was advanced to 
the other village, and the appeal only concerned Pahladpur, for whioh 
it was agreed Rs. 43,173 should be oousidored the prioe. 

The defendants denied that notioe was necessary and stated that 
the alleged consideration was bona fide fixed and paid. The main 
defence, however, was that the plaintiff had no right to pre-empt 
Pahladpur, and the only issue now material was as to whether the plain¬ 
tiff was entitled to pre-emption as a co-sharer or as a member of the 
village community. Admittedly he was not resident in the village. 

The Question depends on the construction of seotion 9 of the Oudh 
Laws Act (XVIII of 1876) which is as follows :— 
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“ Saotion 9. If the property to be sold or foreclosed is a proprietary or under-pro¬ 
prietary tenure or a share of such a tenure the right to buy or redeem suoh property 
belongs, in the absenoe of a oustom to the oontrary— 

let. To co-sharers of the Sub-Division (if any) of the tenure in whioh the pro¬ 
perty is comprised in order of their relationship to the vendor or mortgagor. 

2nd. To oo-sharers of the whole mahal in the same order 

3rd. To any member of the villago community; and 

4th. If the property be an under-proprietary tenure, to the proprietor.” 

[576] The Subordinate Judge found that the plaintiff had a proprie¬ 
tary and not an under-proprietary interest in the chak, but, nevertheless, 
he was of opinion that he was nob a co-sharer in the mahal, nor a member 
of the village community. In tbe result he dismissed the suit with oosbs. 

The plaintiff appealed from that decree bo tbe Court of the Judioial 
Commissioner of Oudh, and on the appeal the defendants raised a plea 
that the right of pre-emption was governed by Muhammadan Law and fchab 
the plaintiff not having made the immediate demand and invocation of 
witnesses the suit should be dismissed, but the plea was overruled. The 
appeal was heard by Mr. Blennerhaseefct and Mr. Spankie, who on the 
main issue reversed the deoision of the Subordinate Judge and gave the 

plaintiff a decree. 

The material portions of the judgment were as follows 

Mr. Blennerhassett said 

“ On the question as to the exact position of the plaintifi it is unnecessary to 
adopt the extreme view put forward by the plaintiff's counsel that Rukn-ud-din was 
interested in the revenue-paying mahal even when his holding was revenue-free. It 
is sufficient to hold that when the lambardar entered into an agreement with Govern¬ 
ment to pay Rs. 40 revenue on aocount of Rukn-ud-din's land in addition to the 
revenue previously payable and when Rukn-ud-din agreed to pay that sura to the 
lambardar, he thereby beoame a co-sharer with the lambardar in a perfect pattidari 
mahal. In the Directions to Settlement Officers, a work of great authority in Revenue 
matters, the term * co-sharer ’ is applied to the owner of a patti in a perfeot paltidart 
tenure. I have no doubt that in seotion 110 of the Rent Act, clauses 1C and 17, the 
word ‘ co-sharer ’ is intended to covor the owner of a perfect patii. In construing 
section 9, Act XV III of 1876, 1 hold that the existing legal position of the persons 
concerned is a sufficient guide to tho meaning of the terms ‘ co-sbarer * and 4 momber 
of the village community.' To call on the plaintiff in a pre-emption suit to prove his 
connection with the vendor, either by relationship or purchase, through many degrees 
of a long pedigree, would open a door to largely increased litigation, and probably in 
many oases defeat the intention of the Legislature. A co-sharer of tbe whole mahal 
is none the less a co-sharer, merely becauso lie may have become so by agreement 
with Government and other individuals, insioad of by inheritance or purchase from 
original ownors. The plaintiff, undoubtedly, had a superior propriotary interest in 
this mahal. The tenure is imperfectly divided for the purpose only of allowing eaoh 
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his profits. The mahal is altogether undivided in resoeet 
of the liabilities for government revenue. The plaintiff and the lambardar are Sti 
responsible to Government and the entire mahal is charged with the revenue S y 
to Government I hold [577] that the plaintiff is a co-sharer of the whole m^hal 
under clause (2) and a member of the village oomrmmit-v , 0 “ allal 

section 'J, Act XVII of 1876 As such he is entitled to pre-empt Pahladpur " 1136 <3) ° 

Mr. Spankie said 

“ 1 aad onl y w i sh to add a few words on the main miesHnn in , 

th9 Plaiati ® talls clauses 2 and 3 of section 9?OudhTws 

. When two or more persons are the proprietors of the lands of n vili^a fv»« 4 . 
is usually either samindari, perfect paUtdart, or imperfeot vatLidari Tn« t0nuc8 

SffiBs.'Sf gxssr « 

them not fulfilling his engagement. In the third oase the lands of the village Ja narfclv 

187r» ni„ . rb! ® ■ °. om ““ n,fc y r lthlD ‘ho meaning of sections 7 and 9 Oudh Laws Aot, 

- 1 ®’ I'mw T;.1°'T.“ °* th « * ltle 40 the lan<1s “mmon to all the proprietors I can 

volution of g th n r b ;!kt , Btl faV ?- UCS - thB OODteQ ‘ ion - The circumstance that the do- 
S” o£ * he r, . gbt of Pre-emption is regulated by the Aot by the order of relation 

do so Tho P n3'!- r ’ ■ S6 mg - 0r s “ 0rtgagine his share i“ the tenure does not, I think, 

r£ht' U seems to me thaHl! £ °r the purposes of regulating the devolution of the 
_■?, “ ? m t0 , ma ‘•‘e* the . circumstance that the proprietors hold tho lands of the 

village under one tenure is quite suffioieut to constitute them a village community. 

Pahladmir* 16 Th!? h P i a5nt !? ' S the propr ' 0t ° r of lands in village and mahal 

Pahladpur. Ihe lands which have been sold are in the same village and mahal The 

plaintiff and the vendors were jointly liable in their persons and property for the 
1“"' as9essedon mahal They, therefore, held under one Lure and con 

rnnros.ILT- h “ b !h tha VI ? g ® 00mmuDity - The >ands held by the plaintiff 
oo P sh»Miin th^wh n l“ m 8 h 0 f Ur ®;h- Ia ? Of 0pIC,0E > therefore, that the plaintiff is a 
AoT^876 Ld a m h emh? h ( a i-b ™ n' D he m6aaing o£ clause (2) seotion 9, Oudh Laws 
of that section.” b ° f tbe Vlllaga community, within the meaning of clause (3) 

From this decision Manna Lai and Chedi Lai two of the vendees 
alone appealed to Hu Majesty in Counoil making the plaintiff, the 
vendors, and the other vendees respondents. 

i j ffj 8 -* Mr - W L] p- B °nnerjee for the appellants oontended that the 

w lTalL D °’ fch6 L a °?-* harer in Pahladpur nor a member of the 
viHageoommumfy within the meaning of seotion 9, olauBes (2) and (3) 

w« fkf“h f, r Act, (XVIII Of 1876). The position of the plaintiff 

entirfilv tnV 6 u sma * p * ot * Bn d ‘ n ‘be mahal, whioh plot belonged 

maW y *a h u : 8uoh 8 holder could not be oalled a oo-eharer in the 

hnldino i 00 ' Bbarer a person who derived some benefit from the 

nf 18761 ° mm0 “ wlth , obherB - The Oudh Land Revenue Aot (XVII 
of 1876), seotions 40 and 108 were referred to. As to whether he was 

° V ? f bhe vllla &> community, it was submitted that there 

is ino ion between a proprietor and a member of a village com¬ 
munity : for the latter the qualification of residence in the village was 
necessary, and he must be subjeot to the oontrol of the general body of 

R«W 8 f i 1°8 9 “T mun ^- Lferonoo was made to Rahim-ud-iin v. 

RhnjtrJ- d l° ld t UQder the PuD i ab Laws Aot (XII of 1878.) and 
phuat) Singh y. Bhtm ma Singh (2). 

30 Gal.685?* L ' R ‘ 8 ° L A ’ 89 1 L h (2) (1887) Select Cases, Oudh, p. 81. 
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It was also ooutenclecl bhab the Muhammadan Law allowed the right 
of pre-emption only bo those between whom a commaaiby of interest 
existed, either by being original oo sharers in bhe same mahai or deriving 
titlo from euoh original oo-sbarnrs, or by being resident members of a 
village community, and that tbe Law in this respect bad nob boon altered 
by bhe Oudh Laws Aob, 1876. According to these conditions the plaintiff 
was nob entitled to a right of pre-emption. Where the Act of 1876 was 
silent, the Muhammadan Law, it was submitted, applied, an l bho plain- 
tiff had nob conformed to the requirements of bhe Muhammadau Law as 
to the mode of asserting the right of pre-emption, whioh were left 
unaltered by the Act of 1876. The Subordinate Judge, therefore, had 
rightly dismissed Che suit, and that decree had been wrongly reversed 

by bhe Judicial Commissioner. „ , , , 

Mr. Gave , K. C., and Mr. L. DeGruyther for bhe first respondent 

were not heard. . , . r ■ a i; 

[579] 1904, July 12t/i—The judgment of their Lordships was deli¬ 
vered by Lord Robertson 

The sole question in this appeal is whether the respondent Maulvi 
Saiyid Muhammad Ismail, who may be more oonvemencly referred to as 
the plaintiff, is entitled to pre-empt the village of Pabladpur, whioh ha 
been sold to the appellants and the fourth and fifth respondents. 

The village is in Oudh ; and the appeal is against a judgment of the 
Judioial Commissioners of Oudh. who, reversing a deoree of the bubordi- 
, TnAcia nf Shamir have held that the plaintiff has a right of pre- 
emption under the Oudh Laws Aot, XVIII of 1876. The faots are 
undisputed, and the question is entirely on the construction o the ninth 
section of the Aot. Under that seotion, whioh admittedly appliOB to the 
f u n? plhladnur tbe right of pre-emption is given to (among other 
persons) “ co-sharers of the whole mahai " in order of their relationship 
to the vendor, and to “ any member of the village oommumty. 

There ib no question about the relationship of the plaintiff, and the 
only dispute is whether his oonneotion with the village is suoh as to give 
him the right of pre-emption. The material faots are that the plaintiff 
is“wner ofa ohak. of 33 acres in Pabladpur ; and, by the settlement 
under whioh he holds, he p&yB Rs. 40 per annum of revenue, this being 
payable through the lambardars of tbe village ; but he does not reside in 

the o{ tb0 Judicial Commissioner was that the plaintiff is 

a on-sharer of the whole mahai. This opinion is oonourred in by the 
Additional Judioial Commissioner, who further held that the plaintiff is 

also a member of the village oommumty ..... , ■ .- ff •„ „ 

In their Lordships' judgment, it is clear that the plaintiff is a 

on-sharer of the whole mahai, in the sense of the ninth section of the 
Oudh LawB Aot, 1876 ; and, this beiDg so, it is unnecessary to discuss 
the question whether he is also a " member of the village community. 

The Oudh Land Revenue Aot (No. XVII of 1876) 1.1 really decisive 
nf the rieht of the plaintiff to be deemed a co-sharer [380] of tbe whole 
mahai ^In the oaso of every mahai, aooording bo Beobion 108, the entire 
mahai’is to be charged with, and all the proprietors jointly and severally 
shall be responsible to Government for the revenue for the time being 
assessed on the mahai. The term proprietors. ' for the purposes of 
that chapter of the Aot, includes all persons in possession for heir own 
benefit and the " chapter ” is the whole of that relating to collection of 
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the land revenue, and everything now to be referred to is in that chapter 
The 112 section provides that, if the settlement of any land has been 
made with a lambardar, and if there be an arrear of revenue due in res- 
peot of suoh land, both the lambardar and the co-sharers of the mahal 
from which the arrear is due shall be deemed defaulters. By section 121 

26 A. 574= lf t 18 h r07 ‘ ded tbafi > lf ttn arrear of revenue has become due in respeob 
9 C. W. N. 0 fcb ® sbare of ar, y “ember of a village community, suoh community 
129=30 1. A any member thereof, may tender payment of such arrear or mav 

2 r 12 n 6 7 «? m -, 2 t0 P « ay 8uoh arr0ar instalments. And in case of conflicting ten- 

A L J 76^ ff r8 ° r ,f erS "° d . 0r thl9 8aot L ion ’ the co-sharer who, in case the share 

=7 6. C. 284. n aT lhT W ’ W i U f d rleh6 ° f pre ' em P tl0D under Section 9 of the 

Oudh Laws Act, shall be preferred. 

This last enactment is important beoause it expressly identifies "the 
co-sharer of the mnth section of the Oudh Laws Act of the same year 

:' h0 r y fu° P n 6 0 Jr Wh0 ,' the oombined operation of sections 108 
*? d f k u h< ? 0ud v h bjand Eev eoue Act is liable for the revenue assess- 
f? ° n tbe whol e “ahal. If the various seotions of this “ chapter ” of 
that Act be read together it is plain that every " proprietor ’ liable for 

thi« r Ue ° w h0 - mah . a1 - 18 , a „ 0 °- 8harer ” The plaintiff is exactly in 
this position. He is oertainly a proprietor” in the sense of seotion 108 

fnn fL r R t 0 a en f-!, A i Ot : and , the 8e6tlemant of hie land has been made 

(on the faoe of his title) with a lambardar in the sense of section 112. 

He is, therefore, liable, just as muoh as every other proprietor in the 
mahal, for the whole arrear of the mahal in oase of default. Their 
Lordships, accordingly, consider that the fact that the share of the plain¬ 
tiff in the mahal oonsists of a separate ohak does not make him the less 
a co-oharer in the sense of this legislation, and the circumstance of this 

being non-resident does [681] not seem to affect, or even bear upon, the 
language cr theory of the enactment. 

ftno J^K L ° rdBbip8 wil1 bu “ b >y ad ™e His Majesty that the appeal 
ought to be dismissed, and the appellants will pay the oosts of the 
appeal. 

Appeal dismissed. 

Solicitors for the appellants : Messrs. Young, Jackson, Beard, and 


King. 


Solicitors for the first respondent: Messrs. Watkins and Lempriere. 


26 A. 681 (—9 C. W. N. lOfi—6 Bom. L. R. 750=7 0. C. 290=311. A. 217=8 Bar. 674.) 

PRIVY COUNCIL. 

Shafiq-UN-Nissa ( Plaintiff) v. Shaban Alikhan (Defendant)* 

[7th and 8th July, 1904.] 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Evidence Act (I of 1872) sections 02, 90 -Practice of Privy Council with respect to 
decisions as to credibility of witnesses by lower Courts—Mode of dealing with hear. 
sayjvtdence-Ancient document-Discretion of Court in calling for formal proof 

fJiA w51l “ < ? cr iticize with any strictness opinions as to 

India * fccesses ’ whlch ls eminently a question for the Courts in 

Wh e re the Co urts be low had rejeoted t he evidence of certain witnesses on the 

• Preset. -Lord Dayev, Lord Robertson, and Sir Arthur Wilson. 
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ground that it was hearsay only and had not conformed with section 32 of the 
ETidonoo Aot, and on the faoo of the ovidenoa it was sometimes unoortain 
WQOtner tho wifcoo*ae* wora spooking from thoir owa personal kaowlodge or 
from information dorived from othors, but tho Courts had considored it from 
both points of viow and hold it inadmissible, tho Judicial Committee saw no 
reason to differ from tho estimato whioh the Courts had formed as to the credi¬ 
bility of tho witnesses in tho former ctse, nir, in tho lattocoaso, to quostion tho 
manner in whioh tho Courts hal apoliol tho provisions of section 32. 

Notwithstanding a dooumont was miro than 30 years old and had boon pro¬ 
duced from proper oustody, tho Courts below, ou the grounds that thero wore 
oiroumstanoes in the oase and evideuoo as to the document itself whioh threw 
great doubt on its genuineness, exoronod their discretion under seor.ion 90 of 
the Evidence Aot by not admitting the dooumeat in evidence without formal 
proof, and rejeotod it whon no such proof was given. The Judioial Committee 
oonsidored that tho discretion of the Court had been rightly exoroised and 
deolined to interfere with it. 

[Diet. 37 Mad. 455 : Fol. 13 I. C. 120=16 0. L. J. 7=17 C. W. N. 108 : Ref. 20 

I. C. 117.] 

Appeal from a judgment and decree (April 6ch, 1899) of the Court 
of the Judioial Commissioner of Oudh, whioh [582] affirmed a judgment 
and decree (July 12th, 1897) of the Additional Civil Judge of Lucknow by 
whioh the suit of tho anpelhut was dismissed. 

The property in dispute in the Buib was the taluqdari estate of 
Salempur, the last male owner of whioh was Raja Nawab Ali Khan 
whose name was entered in tho 1st and 2nd lists prepared under the 
provisions of Aot I of 1869, saotion 8. He died on 24th February 1879, 
and was succeeded by his widow Sitar-un-nissa, who retained possession 
until her death on 5bh November 1894. In substitution of her name 
the appellant and respondent both olaimed mutation of names in their 
favour ; the former olaimiog as nieoe, and the latter as son of Raja 
Nawab Ali Khan; and on 5th February 1895 an order was passed direct¬ 
ing the entry in the Revenue Registers of the name of the respondent, 
who was in possession of the estate. 

On the 4bh October 1895 the appellant instituted the present suit 
against the respondent for the estate left by Raja Nawab Ali Khan. The 
plaintiff olaimed as the nearest heir of the Raja, and asserted that tho 
defendant was his illegitimate son, and therefore not entitled to suooeed. 
The defendant denied both these statements, and the issues raised on 
them constituted the two main issues in the suit, and there were con¬ 
current findings of the Civil Judge of Luoknow, and of the Court of the 
Judioial Commissioner of Oudh on both the issues against the plaintiff. 
On the issue as to the plaintiff’s title tho Judioial Commissioner Baid : — 

4 ‘ In our opinion the bulk of the plaintiff's oral evidence is inadmissible. The 
witnesses are not speaking from personal knowledge, but from hearsay, and the plain¬ 
tiff is unable to distinguish heirsay th.it is admissible from hearsay that is not 
admissible in evidence. Under the conditions mentioned in section S2, clause 5, and 
section 50 of the Evidence Act hearsay is admissible, otherwise it is not. The plain¬ 
tiff ha3 failed to show that those conditions exist in the present case.” 

On the issue as to the legitimacy or otherwise of the defendant, the 
judgment of the Judioial Commissioners stated as follows :—• 

“ On a review of the evidence wo hold that the respondent has fully established 
the faots that Raja Nawab Ali Khan expressly acknowledged Shaban Ali Khan as 
his son to the Chief Commissoner, the British Indian [983] Association, the Officials 
of Government and his friends and sooial equals,: and Shaban Ali Khan was 
reoogniaed on all important occasions as tho legitimate son of Nawab Ali Khan. The 
treatment of Kurban Ali Khan, in his life-time, his introduction to the Darbar in 1862, 
and his being entrusted with the management of the estate, establish aoknowledg- 
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menfc of a similar character in his case. Shaban Ali Khan was treated by thje mem¬ 
bers of his family and by the servants in marked distinction to the treatment accor¬ 
ded to Murtaz* Husain and other illegitimate sons of Nawab Ali Khan. Rani Sitar-un- 
nissa also treated Shaban Ali Khan as the legitimate son of her husband, and as her 
own son. Nawab Ali Khan, as a member of the British Indian Association, was con¬ 
cerned in having clauselO, section 22 in Aot I of 1^69, entered in the Act for the 
express purpose of securing the succession of the defendant a9 his legitimate sou. 
There is evidence that the defendant's mother was oalled. and treated, and recognized 
as, the junior wife of Nawab Ali Khan, that she paid visits to other families as such, 
and she lived in the same building with Rani Sitar-un-nissa, having a separate, but 
smaller allowance. Her funeral was attended as that of the wife of Nawab Ali Khan. 
Exhibit D 12 is an express declaration by Nawab Ali Khan that Shaban Ali Khan is 
in the line of succession to him. In the face of this documentary and oral evidence, 
we cannot accept the evidence of Raja Amir Hasan Khan, whioh from defect of 
memory or other causes, cannot be held to be reliable or even consistent with his own 
statements on other occasions. " 


The Courts below rejected various documents produced by the plain¬ 
tiff in support of her case, on the ground that they were inadmissible 
under the Evidence Act. The document P. 6 referred to in their Lord- 
ships’ judgment was a letter dated 25th 'April 1865 written by Baja 
Nawab Ali Khan to a peshkar in the following terms :— 

“ I beg to inform you that I am in receipt of your favour dated 14th April 1865 
with a statement to be filled up of suoh consanguineous relations, or (other sort of) 
relations who are granted, as gratuitous maintenance, an entire village or a piece of 
land by a lease, or without a lease, or are supported otherwise, whereas in this estate 
there is no consanguineous relation, or any other sort of relation deserving mainte- 
nence, and there are in my family only two of my real nieces (sister’s daughters), 
Shafiq-un-nissa and Rafiq-un-nis?a, the former being also my adopted daughter, 
brought up by me, who receive proper maintenance and support such as the inoome of 
the estate would allow, with a little distinction, and all the rights of my deceased 
sister and the profits of her villages being paid to them ; and whereas, besides these, 
no one else i3 paid anything. I therefore beg to state in reply, for your information, 
that the statement be prepared in the tahsjl, in accordance with my writing, to the 
eSeot that there is no consanguineous relation, so no one is supported. " 

The defendant denied the genuineness of this dooument, and both 
the Lower Courts rejected it beoause the plaintiff [584] made no attempt 
to prove that it waa genuine, after he had been called upon by the Court 
to do so. 

From the deoiaiona dismissing his suit the plaintiff appealed to His 
Majesty in Counoil. 

Mr. TV. C. Bonnerjee for the appellant contended that the Courts 
below were wrong in law in presuming that there had been a marriage 
between the respondent’s mother and Raja Nawab Ali Khan. The par¬ 
ties were governed by the Shia or Imamia sohool of Muhammadan law, 
by which ( inlike the Sunni or Hanifia sohool) no Buoh presumption wafl 
allowed to be drawn, but whioh required in such cases that a marriage 
should be proved by direct evidence. Under the circumstances no 
acknowledgment by the father would establish the respondent’s con- 
sangunity or give him the status of a legitimately born son. It was also 
contended that an error of law had been committed by the Lower Courts 
in wrongly rejecting as inadmissible evidence, oral and documentary, 
tendered by the appellant to prove her relationship to the late Raja. In 
particular the rejection of exhibit P. 6, whioh was mosb cogent evidenoe 
in favour of the appellant’s claim, was wrong in law. That dooument 
was more than thirty years old and was produced from the proper cus¬ 
tody: the Courts therefore should have presumed, under section 90 of the 
Evidenoe Act (I of 1872) that it was genuine, and should not have ptrt 
the plaintiff to proof of its genuineness. Other instanoes were given of 
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what, it w»b contended, was the erroneous rejection of documentary evi¬ 
dence produced by the appellant. As to the oral evidenoe a great deal 
of it had been wrongly rejected as hearsay evidenoe, which, it was sub¬ 
mitted, was admissible under clause 6, seotion 32 of the Evidence Aot. 


1904 

JULY 7, 8. 


PBIVY 

Council. 


Mr. DeOruyther for the respondent was not heard. 

1904, July 8th.—'The judgment of their Lordships was delivered by J; 6 

Lord Davey:- i B b.» l! 

Iu this oase the appellant, who was the plaintiff in the suit, k. 78 j-7 o. 
sued the respondent, who was the defendant, for recovery of pOB* C. 2b0=31 1. 
session of a taluq called Salempur, in Oudh. The respondent is in 
possession and he claims to be entitled to the taluq as the son and 
next male heir of a former taluqdar, [585] Raja Nawab Ali Khan. 

The appellant, however, alleges that the respondent is nob the legiti¬ 
mate son of Nawab Ali, and that she is the elder daughter of the 
sister (now deceased) of Nawab Ali, and is entitled, according to 
Muhammadan law, by the Oudh Estates Aot, to succeed to the 
estate. The respondent denies the alleged relationship of the appel¬ 
lant to Nawab Ali, and as the appellant can only succeed on the strength 
of her own title, the first issue is, whether the appellant fills the position 
she alleges. The learned Judges of the Civil Court and of the Court of 
the Judicial Commissioner have given concurrent judgments against the 
appellant on this point. Under these circumstances it is not necessary 
for their Lordships to review all the ovidence at length. 


But the appellant suggests that the Civil Court and the Court of the 
Judicial Commissioner have given erroneous findings in matters of law. 
The only two points, however, to which Counsel for the appellant direc¬ 
ted their Lordships’ attention were these. In the first place be says that 
both Courts below have treated as inadmissible the evidence of certain 
witnesses on the ground that their evidence is hearsay only and has nob 
conformed with the requirements of the Indian Evidenoe Aot ; and 
secondly, he says that a certain dooumenb, marked P. G, was wrongly 

rejeoted in evidence. 

As to the first objection, bboir Lordships are of opinion that no fault 
can be found with the mode in whioh the Courts in India have dealt 
with the evidence in question. On the face of the evidence it is some¬ 
times a little unoertaiD whether the witnesses purport bo be speaking 
from their own personal knowledge, or from information whioh they have 
derived as members of the family or otherwise. Bub the Courts appear 
to have considered the evidence of the witnesses from both points of 
view They say, either these witnesses are speaking from personal 
knowledge, or they are speaking from information whioh they have 
derived from others, and if they are speaking from information which 
they have derived from others, they do not state the persons from whom 
they derived that information, nor—which is equally important—at 
what period of time they derived it; and, [888] if they are speaking from 
personal knowledge, the learned Judges point out inaoouraoies and con¬ 
tradictions in their evidence whioh, in their opinion, render the witnesses 
unworthy of credit. 

Their Lordships do not conceive it to be any part of their duty to 
oritioise with any striotness the opinion whioh has been expressed by the 
Courts as to the credibility of the witnesses. That, in their Lordships’ 
opinion, is eminently a question for the Courts in India. But their 
Lordships see no reason to differ from the estimate which both Courts 
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have formed as to the weight to be attached to the statements made by 
. the witnesses, and so far as the witnesses are speaking from information 
and not from personal knowledge, their Lordships see no reason to ques¬ 
tion the manner in which the Courts below have applied the provisions 
of section 32 of the Indian Evidence Act. 

The other question which has been put before their Lordships as a 
' matter of law is the admissibility of the Exhibit P. 6. That document, 
if proved to be a genuine statement of Nawab Ali, would go a long way 
towards establishing the appellant’s^>aee. But both the Courts in India 
have rejected it. It is a document'purporting to be dated on a Muham¬ 
madan date corresponding to the 25th April 1865. It purports to be a let¬ 
ter written by Nawab Ali in his own hand, and signed by himself, addressed 
to the pesbkar or keeper of the publio records of the Collector. It is pro¬ 
duced out of the custody of the Deputy Collector. Under these circum¬ 
stances, the document being more than thirty years old, the provisions of 
section 90 of the Indian Evidence Aot are applicable, and the Court may 
presume the genuineness of it without proof. Section 90 says :—“The 
Court may presume that the signature and every other parts of suoh 
document whioh purports to be in the handwriting of any particular person 
is in that person’s handwriting." What is meant by “ the Court may 
presume’’ a document to be genuine, is Bhown by section 4 of the Aot, 
which is in these terms“Whenever it is provided by this Act that the 
Court may presume a fact, it may either regard such fact as proved, uuless 
and until it is disproved, or may call for proof of it." The learned Judge 
[587] in the Civil Court called for proof of the document, but no proof 
was forthcoming. It is one of the remarkable things in this case that 
the plaintiff did not give any evidence of her own, and no witness was 
called on her part who was acquainted with Nawab Ali’s handwriting to 
say whether the document was in his handwriting or nob. Therefore it 
may be taken, that unless it can be admitted to evidence under sec¬ 
tion 90 of the EvideDoe Act, there is no proof of the genuineness of the 
document. On the other hand there are circumstances, both internal 
and external, whioh throw great doubts upon the genuineness of the 
document. It is said that the plaintiff was Nawab Ali’s adopted daughter, 
brought up by him, and that she was in receipt of proper maintenance 
and support out of the income of his estate. There is no evidence of 
those facts, and if evidence could have been given of those facts, one 
would have thought that the appellant would have given suoh evidenoe, 
as it might have a material bearing upon her case. 

Under these circumstances, their Lordships are not surprised that 
the Judges, both in the Civil Court and in the Court of the Judioial 
Commissioner, exeroised the discretion whioh is vested in them by sec¬ 
tion 90 by nob admitting the document to evidenoe without formal proof, 
although it is more than thirty years old, and purports to come from the 
proper custody. It should be added that the Court considered that there 
was evidence in the oase—which it is not necessary to go into, and to 
whioh, in faot, their Lordships’ attention has not been pointedly drawn 
—whioh raised great suspicions as to the dooument itself. Their Lord¬ 
ships would always be extremely slow to overrule the discretion exer- 
oiBed by a learned Judge under seotiion 90 of the Aot, and oertainly this 
is not a case in which they would be disposed to do so. 

If these questions are disposed of there is really no question of law 
left as regards this part of the case, and their Lordships therefore can do 
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nothing else but adopt the concurrent findings of both Courts below, and 
hold that the appellant has failed to prove her title. 

It is not neoessary, of course, and their Lordships are not aBked to 
do bo, to give any deoision on the second issue of the [588] case, whether 
the defendant is, or is not, the legitimate son of Nawab Ali. This being 
An ejectment aobion, the plaintiff must suooeed on the strength of her 

own title, and as she has failed to prove her title the suit was properly 
dismissed. 

Their Lordships will therefore humbly advise His Majesty that the 
appeal Bhould be dismissed, and the appellant will pay the costs of it. 

Appeal dismissed . 

Solicitors for the appellant: Messrs. T. L. Wilson and Go. 

Solicitors for the respondent: Messrs. Watkins and Lempriere . 
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FULL BENCH. 

Before Sir John Stanley , Knight , Chief Justice, Mr. Justice Burkitt 

and Mr . Justice Banerji. 


BHA1RON Rai AND OTHERS (Defendants) v. SaRAN Rai (Plaintiff)* 

[8th April, 1904.] 

Joint owners—Illegal ouster of joint owner-Suit for recovery of Ijoxnt possession— 
Form of decree . 

Held, that if a plaintiff has beau in joint possession of property and has been 
illegally ousted from joint possession of any portion of that property by a co¬ 
owner, he is entitled to bo restored to such joint possession. Rahman Chaudhri 
v. Salamal Chaudhri (1) distinguished. 

[Fol. 27 All. 153=1904 A W. N 199=2 A. L. J. 48l ; 35 All. 150 : Ref. 1905 A. W. N. 
160 ; 4 C. L J. 198 ; 68 I. C. 802 ; 44 All 2 : Ref. and Dist. 33 Cal. 1201: Diet. 
27 All. 88=1 A. L. J. 483=1904 A. W. N. 194 ; 14 I. C. 580 ] 

The plaintiff in the suit out of which this appeal arose owned jointly 
with his brother Sangam Rai oertain zamindari in mauza Mallap. 
Sangam Rai sold a portion of his share to Bhairon Rai and others. The 
purchasers, according to the plaintiff, took forcible possession of some 
10 bighas odd of the joint sir land, and accordingly the plaintiff, after an 
unsuccessful application to the Revenue Court, filed his suit in the Civil 
Court asking for joint possession of the sir from wbioh he had been 
ousted. He also claimed profits of the sir land for 1303 Fasli The 
Court of first insbanoe (Muneif of Rasra) deoreed the plaintiff's suit, and 
that decision was upheld in appeal by the District Judge. The defendants 
purchasers appealed to the High Court. Their appeal oame before Aikman, 
J., sitting in single bench, and was dismissed by the following order:—“ In 
£689] my opinion this appeal is without force If a plaintiff has been 
in joint possession of oertain property and has been illegally ousted from 
joint possession of a portion thereof, be is entitled to be restored to joint 
possession. I dismiss the appeal." The defendants purchasers appealed 
under seotion 10 of the Letters Patent of the Court, and this appeal 
coming on for hearing before a Division Bench, was referred to a Full 

•Appeal No. 59 of 1902 under seotion 10 of the Letters Patent. 

(1) Weekly Notes, 1901, p. 48. 
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1904 Benoh in view of the ruling in Rahman Chaudhri v. Salamat Chau - 

APRIL 8. dhri (1). 

pull MuDshi Haribans Sahai for the appellants—I submit that the 

Bench. defendants, who are co-sharers in the village in which the land in dispute 
-— * is situate, being in oulfcivatory possession of the land, no dooree oould be 

26 A. 588=1 passed for joint possession— Rahman Chaudhri v. Salamat Chaudhri (1). 

^igcVVvv The plaintiff ifl enbibled only to a declaratory decree, as a deoree for joint 
N. 106. * possession would be unmeaning and incapable of execution. Bholanath 
v. Burkin (2), Watson & Co. v. Ramchund Dutt (3), and Rahman Chau¬ 
dhri v. Salamat Chaudhri (1). The ratio decidendi is that when one 
i co-sharer is in possession he cannotbe -ejected by anoti mr^hifl sola 
j remedy being by an application for var^Moj^Madan v. 
j Rajah AH (4). The plaintiff according to us is in separate possession of 
‘ 24 bighas, which is more than the proportionate share of the Bir be is 
entitled to hold. I further submit that the plaintiff is not entitled to 
any damages, his remedy being by a suit for profits or settlement of 
accounts in the Revenue Court. 

Maulvi Muhammad Ishaq for the respondent was not called upon. 

Stanley, C. J.—I have no doubt in my miod as to the propriety of 
the judgment of the learned Judge of this Court from whose deoision this 
appeal has been preferred, affirming, as it does, the deoree of the Court of 
first instance and also the deoree of the lower appellate Court. The suit 
out of whioh this appeal has arisen was brought by the plaintiff SaranRai 
to recover joint possession with the defendants first party of a moiety of air 
landB consisting of about 20 bighas and also for compensation on aooount 
of the produoe of this sir land for the [590] year 1308 Fasli. It appears 
that the plaintiff and Sangam Rai, the defendant No. 2, are brothers and 
joint owners of the village called Mallap. Sangam Rai sold one-third of 
the village to the defendants appellants, and they thereupon had muta¬ 
tion of nameB efleoted, and, as has been found by the Courts below, took 
forcible possession of 10 bighas odd of sir land, the subjeot-matter of the 
present appeal. In consequence of this aob of the defendants the suit 
was instituted, and the only questions for our determination in this 
appeal are (1) whether the Court was justified under the circumstances 
in passing a decree restoring the plaintiff to joint possession of the sir 
land, and (2) whether or not the plaintiff was entitled to damages in 
respect of the produoe of the sir land for the year 1308 Fasli by reason 
of the wrongful ouster. It appears to me that the learned Judge of this 
Court as also the District Judge, are perfectly right in the deoision at 
(which they arrived, namely, that if a plaintiff has been in joint posses¬ 
sion of property and has been illegally ousted from joint possession of 
any portion of that property by a co-owner, he is entitled to be restored 
to such joint possession. That is what was held in this oase. It is not 
necessary for us to determine how the deoree of the Court is to be carried 
out. It may be, if the parties do not oome to an amioable arrange- 
j menb and divide the sir land in question between them, or make an 
exohange, that it will be necessary to go to the Revenue Court and have 
the joint property partitioned. Be that as it may, however, it seems 
to me that no fault can be found with the deoree whioh has been passed 
in this case, whioh merely declares that the plaintiff, who has been 
illegally ousted from joint possession of certain land, is entitled to be 


(1) Weekly Notes, 1901, p. 48. 
(a) Weekly Notes, 1894, p. 157. 


13) (1893) I. L. R. 18 Cal. 22. 
(4) (1900) I. L. R. 98 Cal. 928. 


396 




II.] 


BINDESHRI RA1 V. SADHO OUARAN RAI 26 Ail $93 


1904 
April 8. 

Full 

Bench. 


restored to Buoh possession. Accordingly, being of this opinion, I would 
dismiss the appeal so far as this point is concerned. As regards bbe 
claim for damages, it appears bo me thab the Court having found that the 
defendants 6rBb party illegally ousted the plaintiff from joint possession, 
they are responsible to him for the damages which resulted from thab 
wrongful aot. For these reasons in my opinion the appeal fails and 26 A. 683=1 
ought to be dism'saed with costs. A, L. J. 183 

BaNERJI, J. — I am of the same opinion. Where a party = 
who was in joint possession of property with another has been [S91] "• 

wrongfully excluded from suoh joint possession, he is entitled to a 
decree to be pub back into the possession wbioh he enjoyed before he 
was eviotod. Thab is bbe decree wbioh has been granted to the respon¬ 
dent in this oase» and I can find no fault with it. The learned vakil for 
the appellant mainly relied upon the ruling in Rahman Chaudhri v. 

Salamat Chaudhri U). I must confess that with some of the observa¬ 
tions contained in that judgment I am not prepared to agree, bub, as the 
learned Judge of the lower appellate Court points out, that oase is dis¬ 
tinguishable from the present, and it cannot be regarded as an authority 
in support of the appellant’s contention. I would dismiss the appeal. 

BURKlTT, J.—Oo the hading by the learned Diotiiot Judge that the 
plaintiff had been illegally ousted from joint possession of certain sir 
land, I concur with the learned Judge of this High Court thab he is 
entitled to be restored to that possession. He is entitled to be restored 
to that from which he was illegally ousted. During the argument the 
oase of Rahman Chaudhri v. tialamat Chaudhri (1) was cited. The facts 
in that case, however, differ wholly from the facts in the case we are 
now considering, and it does not appear to be in any way in point. I 
concur in the observations of the learned Chief Justice on the Question 
of the damages, and I would dismiss this appeal. 

Appeal dismissed. 


23 A. 591. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerjx. 


Bindeshri Rai (Defendants) v. Sadho Chaban Rai and others 

(Plaintiffs).* 

[3rd May, 1904.] 

Civil and Revenue Courts—Jurisdiction-Suit by usufructuary mortgagee of an occu¬ 
pancy holding fur possession of the property mortgaged to him. 

Held that a suit brought by the usufructuary mortgagee of an oooupanoy 
holding for possession of the property mortgaged to him was rightly 
[3&2] brought in a Civil and not in a Revenue Court Khialt Ham v. Nathu 
Lai (2) and Linj v. Mohan Algu (3), referred to. Qaura Kuntvar v. Dioarka 
Prasad (4) discussed. 

IN this oase Bindeshri Rai and others, oooupanoy benantB, exeouted 
a usufruotuary mortgage of their oooupanoy bolding in favour of Sadho 

* Seoond Appeal, No. 738 of 1902, from a decree of L. Marshall, Esq , Officiating 
Dietriot Judge of Ghazipur, dated the 0th of August 1.102, reversing a decree of Rai 
Anant Ram, Subordinate Judge of Ghazipur, dated the 30th of January, 1902. 

( 1 ) Weekly Notes, 1901, p. 48. (4) (S A. No. 433 of 1900, decided on 

( 2 ) (18j 3) I L R. 15 All. 219 the 15th January 1901.) 

(3) (1908) I. L. R. A6 All. 78. 
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1904 Charan Rai and others. The mortgagees at first obtained possession, and 
MAY 3 - leased the property mortgaged to the mortgagors. After a time the 

Appellate morfc g a g° r8 sub-tenants failed to pay rent, and the mortgagees ineffeotualy 
Civil. attempted to eject them by proceedings in the Revenue Courts. Failing 

- in this they brought the present suit in the Court of a Subordinate Judge 

26 A. 881 asking for possession of the mortgaged property or in the alternative for 

the mortgage money. The Court of first instance (Subordinate Judge of 
Ghazipur) gave the plaintiffs a decree for recovery of the mortgage debt, 
or in default for sale of the mortgaged property. The plaintiffs appealed] 
and the lower appellate Court (Distriot Judge of Ghazipur) allowed the 
appeal, and gave the plaintiffs a decree for possession of the mortgaged 

property. Bindeshri Rai, one of the defendants, thereupon appealed to 
the High Court. 

Munshi Gobind Prasad for the appellant. 

The respondents were not represented. 

Blair and Banerji, JJ.—“The appellant, who was the defendant in 
the Courb of first instance, is an occupancy tenant, and made a 
usufructuary mortgage of his occupanoy holding to the plaintiffs. The 
plaintiffs not having obtained possession of the land mortgaged to them 
brought the suit which has given rise to this appeal for recovery of 
possession and in the alternative for the mortgage money. The mortgage 
also comprised a holding at fixed rates, but as to this there is no contro¬ 
versy in this appeal. The lower appellate Court made a deoree in favour 
of the plaintiff for possession. The defendant contends in this appeal 
that the suit for possession of the occupanoy holding was not maintaina¬ 
ble in the Civil Court, and relies upon two unreported judgments of this 
Court, to whioh we shall presently refer. It was held by the Full Benohin 
Khiali Ram v. Nathu Lai (l) that a usufructuary mortgage of his holding 
by an [693] oooupanoy tenant does not amount to a transfer of his 
holding within the meaning of seobion 9, Aob No. XII of 1881 ; bo that the 
validity of a usufructuary mortgage by an oooupanoy tenant was recog¬ 
nized in that oase. It was also recognized in the recent case of Brij 
Mohan v. Algu (2), in which a deoree was made in favour of the mortgagee 
for reoovery of possession of 'the occupanoy t bolding. Of the two un¬ 
reported oases whioh have been oited bo us, the first, namely, S. A. 415 of 
1897, decided on the 23rd of November 1899, does not seem to be in point, 
inasmuch as that was a suit by the usufructuary mortgagee against a 
sub-tenaDb of his mortgagor for ejectment. In the other case, which is 
S. A. 438 of 1900, decided on the 15th of January 1901, if the learned 
Judge who decided it meant to hold that, although an oooupanoy tenant 
could validly transfer his right to occupy, the mortgagee was not entitled 
to sue in the Civil Court to recover possession upon the mortgagor’s 
refusal to deliver possession, we are unable to agree with him. Our 
learned brother says in his judgment “ I am of opinion that the Civil 
Court has no jurisdiction to eject the ooopanoy tenants from his holding 
and put the mortgagee in possession.” With all deference we fail to 
see how such a suit can be regarded as a suit to eject the ocoupanoy 
tenant from his holding. The holding would still continue to be that of 
the tenant. The suit by the transferee of the ocoupanoy tenant’s right 
to occupy is in reality one to enforoe the contraob for delivery of posses¬ 
sion for the term of the mortgage whioh the tenant made with him, a 
contraob whioh is valid and enforceable at law. Suob a suit cannot be 

(1) (1898) I. L. R. 18 All. 219. (2) (1908) I. L. R. 26 All. 78. 
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brought in a Court) of Revenue. To hold that) it cannot be brought in a 
Civil Court would be to deprive the holder of a valid mortgage of all 
remedy if hia mortgagor fails to perform his part of the contract. In 
our judgment the lower appellate Court was right. We therefore dismiss 
this appeal, but without coats as the respondents are unrepresented. 

Appeal dismissed. 


26 A. 594 (=1 A. L. J. 266=1905 A. W. N. 136). 

[594] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 

Sham Lal (Plaintiff) v. Bindo (Defendant) * 

[3rd May, 1904.] 

Act No. VIII of 1880 (Guardians and Wards Act\ sections 10, 25 and it—Suit by 

Hindu father for establishment of his right as guardian and for custody of his 

infant child—Jurisdiction. 

A suit \va« brought by a Hindu father alleging himself to be the guardian of 
his infant child for establishment of hi* right a^ such guardian and for the 
custody of tb*-tfhiId, detained by the defendant, who was the maternal grand¬ 
mother of the child. Held that Act No. VIII of 18:30 (the Guardians and Wards 
Act) was intended by the T egfclature to be a complete Code defining the rights 
and remedies of wards and guardians, and that no such suit as that brought 
would lie Qhasita v. Waiira (1) approved. Krishna v. Reade -2i and Sharifa 
v. Munehhan (3) distinguished. In the viatter of the petition of Kishi Chvnder 
Sen (4), The Collector of Pubna v. Romanath Tagore (5>, and Mussamat Sara 
Sundari Baistabi v. Mussamat Jayadurga Baistabi (C) referred to. 

[Ref 1907 A. W. N. 27=4 A. L. J 22 ; 29 All. 210 : 37 All. 515 ; 21 T. C. 78^=25 M. 

' L. J. 661=15 M. L. T. 1=1014 M. W. N. 1 Sup ; 39 Mad 608; 42 Mad. 647.] 

In this oase the plaintiff filed a suit in the Court of the Munsif of 
Moradabad, in which he alleged that bis infant daughter, Ear Piari, aged 
about 5 years, waa detained against hia will by her maternal grand¬ 
mother, the defendant, and prayed that “ by establishment of the plain¬ 
tiff's right, Muaammat Bar Piari, the minor daughter of the plaintiff, 
may be oauaed to be duly delivered fcO ( the plaintiff by the defendant.” 
The defendant pleaded inter alia that the plaintiff ought to have made 
an application bo the Diabricb Judge for the custody of the minor’s person 
under the provisions of Act VIII of 1890 ; the suit in a Civil Court ia 
improper.*’ On the issue as to jurisdiction thua raised the MuDaif dis¬ 
missed the suit, and on the same question the District Judge dismissed 
the appeal which was filed by the plaintiff from the Munsif’s decree. The 
plaintiff aooordingly appealed to the High Court. 

Pandit Moti Lai Nehru for the appellant. 

Pandit Sundar Lai and Dr. Tej Bahadur Sapru for the respondent. 

Blair and Banerji, JJ.— 1 The suit out of which this seoond 
appeal arises is a suit brought by a Hindu father alleging T595] 
himself to be the guardian of his infant child for establishment of 

•Second Appeal, No. 598 of 7992, from a decree of T. C. Pigott, E*q., District 
Judge of Moradabad, dated the llt.h of April 1902. confirming a deoree of Lala Deoki 
Nandan Lai, Munaif of Moradabad, dated the 24th of January 1902. 

(1) (1896) 32 Punj. Reo. 41. (4) (1381) I. L. E. 8 Cal. 266. 

(2) (1885) I. L. R. 9 Mad. 81 (5) (1870) B.L.R. F. B. 66-67, 630. 

(3) (1901) I. L. E. 25 Bom. 574. (6) (1881) 4 B. L. R. App. 96. 
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1904 his right as such guardian and for the custody of the child, detained by 

May 3. the defendant, who is the maternal grandmother of the ohild. Both the 

—I Courts have dismissed the suit on the ground that the remedies provided 

P QmL. E by Act No. VIII of 1890 are exhaustive, and that after the passing of 

- that Aob ali proceedings of the kind must be taken by way of 

26 A. 594-1 application under that Act and not by regular suit. This is the question 

we have to deoide, and so far as we know, there has been no decision in 
N. 135. this Court upon the point. Caees have indeed been oited to us, namely 
Abasi v. Dunne (1), Balmakund v. Janki (2), and Pukhandu v. Manki (3), 
lb is obvious that none of these cases is in point. The oase relied 
upon by the appellant here is the oaBe of Krishna v. Beade (4). In that 
case it was explicitly ruled that a suit would lie under the provisions of 
the law as it then stood. That decision was, however, passed in 1886 
and was a decision when Act No. IX of 1861 was in force. The matter 
also came up for disouasion in Sharif a v. Munekhan (5) which has been 
oited to us. That case was decided after the passing of Act No. VIII 
of 1890. However, it appears to ua that in the judgment of the Chief 
Justice the law on the subject was nob laid down, bub reference was 
made to a past decision, wbioh, as far as we know, is not reported. The 
following observation was made in the judgment:—“ It appears to me 
under the circumstances profitless to enter on any disoussion of the 
question, for even if wo disagreed with that decision we could only refer 
the matter to a Full Bench." The case was ultimately deoided upon a 
different point. In the judgment of Mr. Justioe Chandavarkar, however, 
certain cases are referred to as indicating, in the opinion of that learned 
Judge, that a remedy by suit still continued to exist, although a 
speoial remedy had also been provided. The learned Judge relied 
upon the decision in In the matter of the petition of Kashi Chunder 
Sen (6) and The Collector of Pubna v. Romanath Tagore and The 
Magistrate of Maldah v. Bebee Golcbunnessa (7). [596] We have 

examined those cases, and in our opinion they do not bear out the 
conclusion at which the learned Judge has arrived. The matter, 
however, has come up before the Chief Court of the Punjab, and 
there has been heard and deoided in Full Bench in the case of Qhasita 
v. Wazira (8). That case seems to us precisely in point and to have 
been rightly deoided. We 6nd that Aob No. VIII of 1890 is expressly 
called a consolidating Aob. That expression, like the word ‘ Code,’ im¬ 
plies an exhaustive treatment of all the matters that fall within its pur¬ 
view. Under section 10, ol. (/), of that Act an application may be made 
to declare a person the guardian of a minor. Under section 26, if * 
ward leaves or is taken out of the onstody of a guardian, an order on ap¬ 
plication can be made to arrest the ward and to deliver him to the 
ousfcody of the guardian. Seotion 45 provides most drastic remedies for 
the detention of a minor by an unqualified person, who oan be punished 
with a fine of Bs. 100 under an order of the Court and with a further 
6ne for every day during which such detention lasts. He can in addition 
be detained in a oivil jail until he undertakes to produce the minor, ana 
if after so undertaking he fails to produce him, he oan be ordered by the 
Court to be re-arrested and re-committed to jail. Now if we were to yield 
to the contention of the appellant in this oase, it would be possible for a 


(1) (lb73)I. L. R. 1 All. 698. 
t2) (1831) l. L. R. 8 All. 403. 
(8) (1881) I. L. R. 3 All. 506. 
(4) (1685] I. L. R. 9 Mad. 81. 


(5) (1901) I. L. R. 35 Bom. 674. 

(6) (i 881) I. L. R. 8 Cal. 266. 

(7) (1867) B. L. R. F B. 66-67, 650. 

(8) (j.896) 32 Punj. Rec. 41. 
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oivil suit; bo bo instituted in fcbo Court; of the Munsif and bo be maintained 1904 
against the person detaining a ward A docroo might bo passed Against May 9. 
him and an order for restoration of the ward fco fcho plaintitT. At the AppBriLATE 
eamo time proceedings might bo bold under section 45 by whioh, for the oivil. 

very same act, bo might be punished with fine and imprisonment. We - 

are face to face with this anomaly that whilst a suit was brought by A ?6 A. 591== 1 
against B for reoovery of the custody of a minor, and possibly for A ^ 

damages, an application might be made to the District Court by C, also ^ 135 , 
olaiming to be entitled as guardian fco the custody of the minor against 
the person who was the defendant in the civil suit; and an order might 
be granted against B upon the application under Aofc VIII of 
1890. Iu that case there would bo extant two conflicting orders, 

[897]- the decree of the Civil Court ordering B fco deliver fco A the person 
of the ward, and an order under this Act directing the same person B bo 
deliver the ward to C. There is nothing in terms in the Aofc to make 
one of those orders prepotent over the other, if only the civil suit had 
been instituted and the decree obtained prior fco the application made 
under this Aofc. Had the proceedings by suit taken place after an order 
had been made upon application under this Act, fchon, by the provisions 
of seofcion 48, the order made upon the application would be nnal an 
conclusive, and not liable fco be contested in any suit whatever. We are 
unable to believe that the Legislature intended fco produoe a dead-look of 
this kind. We are driven to the conclusion which has been arrived at 
by the Chief Court of fcho Punjab, that this Aofc was intended to be a 
oomplete Code defining the rights and remedies of wards and guardians. 

Indeed, the expression ueed in the preamble points in that direction. 

Act No. VIII of 1890 is a Code to consolidate and amend the law rela¬ 
ting to guardians and wards, whioh in our opinion indicates that the in¬ 
tention of the Legislature was the disposal of all the questions touching 
the relations of guardians and wards by proceedings under the Provision 
of this Act only. Even before the passing of Act No. A III lby . U| 
when Act No. IX of 1861 was in operation, the Calcutta High Court in 
Mussamat Bara Sundari Baistabi v. Mussamat Jayadurga Baistabi UJ 
held that no suit would lie for the oustody of a minor in the Court of a 
Munsif. We think therefore that the Courts below were right in dismis¬ 
sing this suit. We accordingly dismiss the appeal with coats. 

Appeal dismissed. 


26 A. 598 (=1905 A. W. N. 137=1 A. L. J. 302.) 

[598] APPELLATE CIVIL. 

Before Sir John Stanley , Knight, Chief Justice , and Mr. Justice Burkitt, 


Tilak Singh (Plaintiff) v. Chhutta Singh and others 

(Defendants) * 

[4fch May, 1904.] 

Act No. XV of 1877 ( Indian Limitation Act), section 20—Guardian and minor—Pay- 
ment of interest by mother as guardian on behalf of her minor sons—Limitation* 

* Second Appeal, No. 560 of 1902, from a decree of L. Stuart, Esq., District Judge 
of Fartukhabad, dated the 11th of April 1902, reversing a deoree of Babu Upondra 
Nath Sen, Munsif of Farrukhabad, dated the 29th of January 1902. 

(1) (1870) 4 B. L. R. App. 8G. 


A 11-51 
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Held that fche payment by the mother and natural guardian of minnra j 
tere^t due upon a bond executed by the father of the minora is not^h 1* 

BulkmZl' e J°r e a % e ; b . st 2' t ”g point for limitation 

IN “ » *■ »- 5 a L. J. 37(1=1908 A. * ». „ JlTl" .IT' 

K. 137=1 A. TH1S was a suit to recover Rs. 140 on a hypothecation bn„A „ , , 

L. J. 302. by tbe father of the defendants on the 20th of November 1894 Thet. 

was instituted on the 6th of January 1902 Tto i t' ibe emt 

" S « «” mrMp fSr 

first instance (Munsif of Farrukhabad) found that^ inasmuch as h B 
mortgaged property was part of an oooupanoy holding, no deorea female 
oould be Passed. But as to the personal remedy the Munsif found that 

afdTt B th , b ? 6D f Paid t0 the P ,aiDfciff » intent two year before £? 

and that the claim for a money decree was therefore not barred bv lim i 

for'the J h n M r l( - a0 ° 1 0rd L ngIy gave the P l8intiff a simple money decree 
t e amount claimed. The defendants appealed, urging that tho Hnifc 

so far as the personal remedy of the plaintiff was concerned wasbarrt 

badl’hohftw t,i^ he l0W8r Appellafce Court (Disbriot Judge of Farrukha- 
bad) held that the payment prayed in aid by the plaintiff was made bv 

wa 8 s no Vh ° fb and tbat Bh0 88 mother and natural guardiw 

Tavm \ the 8U j honMd , aRenfc of th a minors entitled to make any suoh 

Non Tb *1* t^t T 0 u h ° n 20 ° f th0 LimiUfcion Act would save lhnita- 
tion. The Distnot Judge accordingly allowed the appeal and dismissed 

Court fc ' ff 8 8Ult ' Agam8fc thlB deor00 fche Plaintiff appealed to the High 

[899] Munshi Gulzari Lai for the appellant. 

The respondents were not represented. 

Stanley, C. J. and Buhkitt, J._ T he sole question discussed in 

the S 18 a VG 7 T r ° W ° De - Ifc is whether or not the payment by 

exLutotbvThefathTofTb* 50 ° f minor0 of ^"est due on a bond 
executed by the father of the minors saves the bar of limitation as baine 

Ao P t aym The Tth™ 19 7 ° f , B0OMon 20 0f the Indian Limitation 

Act. The other ground of appe al state d in the memorandum of appeal 

n,s« 1 :s. y L r*s„ A l t ?» 

or Ibchc or b = ^10 h^^ fche person liable to pay the debt 

or legacy or by his agent duly authorized in this behalf * * * * a new 

period of limitation aooording to the nature of the original liability shall 

ba oomputed from the time when payment was made.” This emotion 

contemplates a payment by the party liable to pay personally or by a 

ib °T 3 ag0n ^J he P 8 ?® 00 * was not made in this ease by the 
bJ their mntb nt8 ’ aod . th ® question therefore is whether or not payment 
within fb ' ° f 1 Au he "' nataral guardian, is a payment by an agent 

tbh^nni^t ' !b° 1D il- 0 !. n 0 8aot,on - Tbara appears to be no authority on 

t waste d that S ft ?e g r« ^ tba ° aBa ° f Wa ^ Kadir Buk,h( 1) 

• P u 8 ° n mar9,y by r088On of being the mother and 

debt on behalfTtL mint so^rSo ‘givTa' an ‘ ^owledgment of a 

v ThiB ™ ^ eefiVJ the 

A ct, which makes a cknowledgment of liability in writing, eiened bv 

/i\ fi qqc^ t r r> in /-t . ~ —--- 


(1) (1886) I. L. R. 13 Cal. 292 

(2) (1894) I. L. R. 20 Bom. 61. 


(8) (1894) L L. R. 18 Mad. 456. 
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the party against whom any property or right is claimed, a fresh star¬ 
ting point for the period of limitation, According to explanation 2 
of that section signed means ‘ sigDod either personally or by an 
agent duly authorized in this behalf.” There is a close analogy bet¬ 
ween the two sections. In the one oaso tne acknowledgment must 
be signed personally or by a duly authorized agent ; in the other 
the payment must be made personally or by a duly authorized [600] 
agent. In the oase of Kailasa Padiachi v. Ponnukannu Achi (1) 
it was held in the oase of a mother and guardian of an infant who bor¬ 
rowed money for the expenses of her infant and executed a bond to secure 
repayment and who had remained in the management of her infant son’s 
affairs and paid interest on the debt after he had attained majority, that 
the payment so made gave a fresh start for the period of limitation. 
This case appears to have been decided on the ground that the 
payment of interest on an existing debt being an ordinary inoidenb of 
management, and the mother in that case having the management of her 
son’s affairs, the legal inference might be drawn that the authority given 
to her by her son to manage bis property included an authority to make 
the payment of interest. Reference is, however, made in the judgment 
to sov3ral oases from which the principle is deduced that a guardian is 
legally competent, in the ordinary oourse of management, either to 
acknowledge a debt due by his or her ward, or to make a part- 
payment, or to pay interest. We are unable to agree in this. We think 
that the Caloubba High Court was right in holding in the oase to 
whioh we have referred that a mother ” in the absence of any spaoial 
authority being proved to exist in her, cannot be regarded as an agent on 
the part of the minors duly authorized in that behalf within the meaning 
of section 19 of the Limitation Law, and that a person merely by reason ot 
her being the mother and natural guardian has no aubnority to make an 
acknowledgment on behalf of the minors so as to give a creditor a freati 
start for the period of limitation.” The deoision of the Calcutta High 
Court was approved of by the Bombay High Court in bbe case of Maha - 
rana Shri Ranmalsmgji v. Vadilal Vakhatekand (2). We therefore think 
that the decision of the lower appellate Court on this point was correob, 
and we dismiss the appeal with oosts. 

Appeal dismissed. 


26 A. 601 (=24 A. W. N. 141.) 

[601] APPELLATE CIVIL. 

Before Sir John Stanley, Knight , Chief Justice, and Mr. Justice Burkitt. 

Abhraf-DN-NISSA ( Defendant) v. Ali Ahmad (Plaintiff.)* 

[6th May, 1904.] 

Civil Procedure Code t section 13—Rea judicata— Decision of a Bent Court on a 
question of title. 

Held that when an Assistant Collector hoars a suit for profits, or for rent, or 
any other suit which under the Rent Act he is competent to hear, although it 
may be necessary for him for the purposes of that suit to deoide every question, 
whether of title or otherwise, which may be raised before him, his decision of 

* Second Appeal, No. 93(3 of 1802, from a deoree of C. D.. Steel, Esq. Jjistriot 
Judge of Shahjabanpur, dated the 2i>tb of August 1902, modifying a decree of Babu 
Nihala Chandra, Subordinate Judge of Bhahjahanpur, dated the 3rd of Maroh 1902. 

( 1 ) (1894) I. L. R. 18 Mad. 456. U) (1894) I. L. R. 20 Bom. 61. 
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such question cannot operate as res judicata in respect of any suit whioh may 
afterwards be brought in a Civil Court in which the proprietary title to the land 
out of which such profits or rents may arise is in issue 


[Ref. 27 All. 563= i905 A. W. N. 103=2 A. L. J. 2*3 ; 6 A. L. J. 527 ; Dist. 30 All. 
470=5 A. L. J. 407=1908 A. W. N. 192 ; 2J All. 601.] 


In tbo suit out of which this appeal mobg the plaintiff claimed 
possession oi a certain share in various villages specified in the plaint. 
The claim was deoreed by the Coart of first instance, except as to one 
village. In respect of that village the Court held the plaintiff’s olaim to 
be barred by the doctrine of res judicata. It appears that the plaintiff 
had on a former occaeion brought a suit for profits in a Court of Revenue 
against one of the present defendants. In that suit the defendant con¬ 
tended that the plaintiff was not a shareholder, but was only entitled to 
get, along with others, Rs. 100. The Court of Revenue decided the 
question of proprietary title thus raised against the plaintiff. It held 
that the plaintiff was, along with others, entitled to only Rs. 100, and, 
as it was not shown what portion of the Rs. 100 the plaintiff was 
entitled to reoeive, it dismissed the plaintiff's suit. There were cross 
appeals, the defendants appealing against the allowing of the main portion 
of the plaintiff s claim, whilst the plaintiff appealed against the dismissal 
of a portion of it. The lower appellate Court (District Jadge of Shahja- 
hanpur) dismissed the defendants appeal, but deoreed that of the plain¬ 
tiff, holding that the decision o» the Revenue Court did not amount to 
res judicata. The present appeal was preferred to the High Court by 
one of the defendants against the decree of the Distnot Judge allowing 
the plaintiff s olaim in full. 

[602] Mucahi Gukul Prasad (tor whom Babu Sital Prasad Ghosh) 
and Dr. Satish Chandra Banerji for the appellant. 

Mr. Abdul Raoof for the respondent. 

Stanley, C. J., and Burkitt, J. —The learned vakil, who appears 
for the defendant appellant in this case, informs us that the oase turns 
on one simple point of law. He puts that point of law in this way :— 
“ Has the decision passed by an Assistant Collector in a suit for profits 
the foroe of res judicata in a subsequent suit in a Civil Court in respeofc 
of the land the profits of which had been in dispute before the Assistant 
Collector ?” The learned vakil was not able to show any authority in 
support of an answer in the affirmative to that proposition, and we 
think rightly so. When an Assistant Collector hears a suit for profits, 
or for rent, or any suit whioh under the Rent Aot he is competent to 
hear, ib is necessary for him for tbo purpose of that suit to decide every 
question, whether of title or otherwise, whioh may be raised before him. 
But those questions be deoidee only incidentally and for the purpose of 
arriving at a correct decision oo the matter in dispute between the 
parties litigating before him. We cannot allow such a decision, however 
carefully and conscientiously arrived at by an Assistant Collector in 
such a case, to be treated as res judicata in a subsequent suit in whioh 
the proprietary title to the land the profits of whioh were in dispute 
before him ism question. Suoh a suit being one for title can be insti¬ 
tuted only before a Civil Court, and to show that in suoh a suit the 
decision of an Assistant Collector cannot be res judicata ib is sufficient 
to refer bo the words of seobioo 13 of the Code of Civil Procedure. That 
seotion provides that before any decision can be a matter of res judicatd 
it must have been passed in a Court of competent jurisdiction competent 
to try the subsequent suit in which such issue has been subsequently 
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raised. Here it is not pretended that the Assistant Collector had juris¬ 
diction to try the civil suit we are uow considering Such hewn, the 
case, we aro without hesitation of opinion that the dooision passed by t~o 
Assistant Oolleotor in the previous suit for profits can in no way be con¬ 
sidered to be res judicata in this suit. For these reasons we chemise this 

appeal with coBts. . , , 

Appeal dismissed. 
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2b A. 603 (=24 A. W. N. 14B.) 

[603] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Barter ji. 


Ahmad Khan (Defendant) v. Abdul Rahman Khan and others 

( Plaintiffs ) * 

[6th May, 1904.] 

Civil Procedure Cede, mtion 16 (d)-Jurisid,ctic n -I»,movcable property-Dccree for 
M MiZZlf tor , totojltanUjrt 

other r'gh to or .rarest m , ° d J 6 l A J„, Ua j ld v. Muhammad Faiz- 

Gt^lh^d v. ItW. ».»«*), referred to. 
rtol 9 11 L 1. 372=10 I c. 267 : Ref. 64 I. C. 338.] 

'rJ&TA j “. S 

broSfa .Vupon the mortgage 2 

Maroh 1891. SubBequeuUy. .n 1895, Behar^ ^ £ hrQught by tho 

obtained to .^^Khanand in it they alleged that the money lent to 
nephews of Ahmad Kh , ^ fatDer and to Ahmad Khan, that 

Bahim Khan belo ° g 1 fche Damo 0 f Bebari Lai as a benami trunsao- 

the mor ‘ gag h 0 J'^ e “decree belonged jointly to themselves and Ahmad 
tion, and tha declaration that the deorea was joint property, 

Khan. They a damages Tha Court of tirsb instance (Subordinate 

adeoreeforaamage8 - 

Judge of Dehra Du ) , Judg9 ot Sabaranpur) varied 

appeal the o ■ P made a declaratory decree in the plain- 

the decree of the hr at Do „ ^ with Abmad Khan 

‘h.W Against) tb). a«» 

Dr Sat.sh Chandra Banerji for the respondents. 

Ht air and BANERJI, JJ.— 1 The suit which has given rise to this 
B . hrouabt by the plaintiUs respondents under the following 
a - PP6 rLes -One Bah.m Khan made a mortgage of h,s property 
circums ^ j anuary 18fc2. Tho [604] mortgagee named in the 

° n rt i wae Behari Lai, the first defendant. He brought a suit 

a decree on the^th of March 1894. 

“ • BaondAppeAltoJ^GlolocEfat^JatT W?F. KlrtSn! 

Judge of■ S “ U .'; a “ It D*,a Dun. dated the 16th of April 1300. 

■WSttWEST (») «M r - *■» •» *» 
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Subsequently, ID 1895, he assigned the decree to the second def«^ . 
Ahmad Khan, who is the appellant before us The plaintiffs ft n n ! 
the amount lent to Kahim Khan belonged iointlv f 1 . 6 ® 6 thafl 

ih„. a Khao, ,h. t ib, m .°£ 

longs“ointly’“m’ »nd Ah^KhUT TheTaL°d' V*** ^ 

148. ‘ N ' fo ‘' Y’ eoIara ^° n fchat th a decree is the joint property 8 of 

tiffs and Ahmad Khan ; they also claimed damages. P 

yl , rfc of fir 8t instance granted them a deoree for damages fin 
appeal the lower Appellate Court varied the deoree of the first CW °? 

^ Mr. Ghulam Mujtaba who appears on behalf of the appellant 

1 A11 »| j i i , , ^ ^ suit is one for the defcer? 

mmation of a right» to or interest in immovable property within th" 

meaning of clause (d) of section 16 of the Code of Civil pLedwe and 

that as the property to which the decree in question relates is not sit, 

W ' th ' D the 1008,1 1,mlti8 of th ° jurisdiotion of the Court at Dehra Dun in 
whmh he suit was brought, that Court was not competent to entertain 
the suit, ano, secondly, that, assuming the suit not to be one relating to 

immoveable property the Court had no jurisdiction, Uving regard to the 
provisions of clause (c) of section 17 of the Code. As regards the 

fc P hTdV he ? 0n . t8nfcl0 . n wouId be valid if the suit be regarded as one for 

0 a righti fco or infcere8b in immovable property The 
plaintiffs aek for a determination of their riehfc to anH i«f P »?' "lu 8 

decree, which is the subject-matter of the suit Unless therefom £ 
£code“ Civ r iT g p ded d a8 ,mmo . veable P r °P«ty, elause U)of section 16tf 

a suit for the determination of a right to or infcerftS° n i* gage , } 8 

rasa ffttsa-sjs aS r&s 

xsr 1 ;; *jrssz rr 

sent case the form in whichthe Colt ^ In tha prfl ' 

tata. tb.i, ,igbt r,b“™S ffta “ *5 

deoree which awards money it L nM 8 righti to fchab P« 6 of fche 

relating to immoveable property. As ^galdsThe 6 V “Jf 

appears that, as one of the defendants S r„Y Y ^^ention it 
tion of the Court th« loo^ t Yr C8 md not re8I ^ e within the jurisdio- 

seotion 17 when 'the suit w a8 brought" ° btained under claQBe (cJ of 

granted to the plaintiff was of no avln i 16 ' B 00ntendecl fchat the leave 

cation for leave was noT served Z L “ “f 06 ° f the appU ’ 

____ bbe defendant. We find nothing in 

/l \ /« rtAAl "T -r-« _ A ■ 


U) (1890) L L. R. 13 All. 89. 


(2) (1896) I. L. R. 23 Gal. 460. 
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the Code bo justify this contention. The leave referred to in the section 19M 
was to be given when the suit was instituted, and the Oonrb had bo be may 6 . 

satisfied that there were sufficient reasons for granting it. In this oase - 

the Uourt having been satisfied on the poinb and granted leave, the suit Appellate 
could be maintained in the Court in whioh it was brought. Both the 1 IL 

pleas urged in this appeal therefore fail. The appeal is accordingly 26 A. 603= 
dismissed with oosts. 24 A W. N. 

The objections under seotion 561 of the Code of Civil Procedure are l48 - 
not pressed, and are therefore dismissed wibh oosts. 

Appeal dismissed. 


26 A. 606 (=1904 A. W. N. 138.) 

[606] APPELLATE CIVIL. 

Before Sir John Stanley, Knight , Chief Justice, and Mr. Justice Burkitt. 

Ganga Ghulam ( Plaintiff ) v. Tapeshri Prasad 

and ANOTHER ( Defendants ).* 

[6th May, 1904.] 

Act No. I of 1877 (Specific Relicf Act), section 42— Suit for declaratory decree— 
Further relief—Cancellation of document. 

The plaintiff oame into Court alleging that he wa^ the owner and in posses¬ 
sion of a certain house of whioh one of the defendants had executed a mortgage 
in favour of the other defendant: that the defendant mortgagee had filed a suit, 
and having obtained a decree for sale, had oaused the property to be proclaimed 
for sale. The plaintiff asked for a declaration that the house was not liable to 
sale in execution of the deoree obtained by the first defendant. 

Held, that seotion 42 of the Speoifio Relief Aot was no bar to the suit, the 
plaintiff not being obliged to seek any other relief (as, for example, cancellation 
of the deed of mortgage) than that which he had olaimed. 

[Ref. 1912 M. W. N. 70=13 I. C. 489.] 

The plaintiff in fchiB oase came into Court asking for a declaration 
that a certain house was not liable to sale in execution of a deoree obtain- 
ed by the defendant Tapeshri Prasad against the other defendant 
Musammab Sheo Kunwar. The plaintiff stated that the house was his 
own, that he was in possession of it, and that Musammat Sheo Kunwar 
had exeouted a mortgage of it in February 1897 in favour of Tapeshri 
Prasad. The plaintiff alleged that this mortgage was made without any 
title whatsoever on the part of the mortgagor. He further stated that 
TapeBhri Prasad had instituted a suit on this mortgage, and having ob¬ 
tained a deoree, had caused the house to be proclaimed for sale. The 
Court of first instance (Subordinate Judge of Cawnpore) gave the plaintiff 
the deoree asked for. The District Judge, however, on appeal by 
Tapeshri Prasad set aside the decree of the first Court and dismissed the 
suit on the ground that in view of seotion 42 of the Speoifio Relief Aot, 
1877, the plaintiff could have asked for further relief, that is to say for 
the cancellation of the sale-deed, but had not done so. From this deoree 
the plaintiff appealed to the High Court. 

Pandit Sundar Lai and Munshi Qokul Prasad for the appellant. 

[607] Pandit Moti Lai Nehru and Munshi Satya Narain , for the 
respondents. 

• Seoond Appeal, No. 962 of 1902, from a deoree of H. O.W. Roberts, Esq., Distriot 
Judge of Cawnpore, dated the 3rd of September 1902, reversing a decree of Munshi 
Sheo Sabai, Subordinate Judge of Cawnpore, dated the 12th of September 1901. 
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Stanley, C. J. and Burkitt, J.—The relief sought by the plaintiff 
in the suit out of which this appeal has arisen was a declaration that a 

- certain bouse was nob liable to sale under a decree obtained by the de- 

Appellate fondant Tapeshri Prasad against the other defendant Musammat Sheo 
Civil. Kunwar. The allegations of the plaintiff are that the house in question 
26 A. 608= i 0 his own that ho is in possession of it, and that Musammat Sheo Kun- 
1904 A W. war, who is his unole’s wife, thought fit to execute a mortgage of that 

house in February 1897 to the defendant Tapeshri Prasad. The plain¬ 
tiff alleges that the mortgage was made by the mortgagor without a 
shadow of title. The mortgagee Tapeshri instituted a suit on the mort¬ 
gage, and having obtained a deoree for sale, had the property proclaimed 
for sale, and thereupon the plaintiff here instituted a suit as provided by 
section 42 of the Spaoifio Relief Aob for the purpose of obtaining from the 
Court the declaration we have mentioned above. The first Court gave 
him a decree according to his prayer. The learned District Judge, how¬ 
ever, has reversed that decree. He finds the facts in favour of the plaintiff 
respondent before him, but goes on to say, with reference to the wording 
of section 42 of the Specifio Relief AobPlaintiff might therefore 
have sued for cancellation of the mortgage-dead and to have the deoree 
based on the mortgage-deed set aside ” “These,” he says, " are the 
real reliefs to whioh he is entitled and for which he could have sued.” 
Then, as the plaintiff did nob ask “ for those reliefs,” the learned Dis¬ 
trict Judge dismissed the suit. In so doing we are of opinion that the 
District Judge was entirely wrong. There was no obligation on the 
plaintiff, even under the proviso to seotion 42, to have sued to set 
aside either the morbgage or the deoree, and, indeed, it is doubtful 
in our opinion if he had asked for suoh reliefs that he could have 
succeeded. All that the plaintiff wanted, and all that the law com¬ 
pelled him to ask for, was to have the cloud on his title* whioh 
was caused by his property being proclaimed for sale, removed, 
and to aohieve that it was not necessary to ask for any farther reliof. 
The plaintiff was in possession of the property in suit, [608] and 
if third parties having no interest in that property chose to amuse 
themselves by executing mortgage-deeds or sale-deeds or ithe like of 
that property, it is no concern to the real owner until they do some act 
which puts his title in danger, as here, e.g by advertising the property 
for sale. When thab ocoura the plaintiff is entitled to come in with a 
suit under section 42 of the Specific Relief Act. For the above reasons we 
must allow this appeal and set aside the appellate deoree of the Disbriot 
Judge. We remand the reoord to him under seotion 562 of the Code of 
Civil Procedure, as he has deoided the appeal on a preliminary point, 
and we direot that the appeal be replaoed on the file of pending appeals 
and be deoided according to law. The appellant will have his oosts of 
this appeal in any event. 

Appeal decreed and cause remand^ 
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26 A. 608 {=1904 A. W. N- 139 = 1 A. h. J. 336.) 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 

Nand KlSHORE ( Objector) v. Sipahi Singh ( Decree-Holder).* 

[9bh May, 1904.] 

.!cl No. xr of 1877 [Indian Limitation Act) schedule II, article 179 —Execution of 
decree—Lirnitation—Application to take some step in aid of execution—Appeal 
from order *n execution proceedings. 

The pro-eoution of an appeal from an order made in the oourse of proceedings 
in execution of a deoree cannot bo looked on as an application in aooordanoe 
with law bo the proper Court for execution or to take some step in aid of execu¬ 
tion within the meaning of arbiole 179 of the second schedule to the Indian 
Limitation Aot, 1877. Kristo Coomar Nag 7. Mahabat Khan (1) followed. J 

IN this case one Sipahi Singh, on the 17th August 1896, obtained a 
deoree under section 88 of the Transfer of Property Aot, 1882, for the 
sale of two houses and a diwan-khana. This deoree was followed on 
the 14th of April 1897 by an order absolute for sale. On the 26th of 
May 1897 the deoree-holder applied for sale of the property, and in 
his application asked that the two houses should be sold first and after¬ 
wards the diwan-khana. The owners of the houses objeoted, and that 
[609] objection was disallowed on the 10th of July 1897. Against this 
order the owners of the houses appealed. After the appeal was filed, 
the Court executing the deoree, by its order of the 19th of July 1897, 
struok off the decree-holder’s application for execution “for the present.” 
On the 26th of July 1898 the Disbriot Judge allowed the appeal of the 
owner of the houses as bo the order in whioh the property should be 
sold. The decree-holder appealed to the High Court, but his appeal was 
dismissed on the 9bh of January 1901. On the 25bh of January 1902 
the deoree-holder applied again for execution, praying that his applica¬ 
tion might be considered as in continuation of previous execution pro¬ 
ceedings. One of the judgment-debtors objeoted that the application for 
execution was barred by limitation, bub his objection was overruled by 
the Court executing the deoree (Subordinate Judge of Moradabad), and 
an appeal preferred by him was dismissed by the Disbriot Judge. The 
objecting judgment-debtor thereupon appealed to the High Court. 

Babu Jogindro Nath Chaudhri (for whom Babu Satya Chandra 
Mukerji) for the appellant. 

Pandit Moti Lai Nehru (for whom Babu Lalit Mohan Banerji) for 
the respondent. 

Knox and Aikman, JJ.— On the 17fch of August 1896 the respon¬ 
dent bo this second appeal obtained a deoree under section 88 of the 
Transfer of Property Act for the sale of two houses and of a diwan- 
khana . This was made absolute by an order dated the 14th of April 
1897. On the 26bh of May 1897 the deoree-holder applied for sale of 
the property, and in his application he asked that the two houses should 
be sold first and then the diwan-khana. The owners of the houses ob¬ 
jected, and that objection was disallowed on the 10th of July 1897. 
Against this order the owners of the houses appealed. After the appeal 

• Second Appeal No. 1024 of 1903, from a decree of T. C. Piggotfc, Esq., District 
Judge of Moradabad. dated the l3bh of July 1903, confirming a deoree of Babu Mata 
Praead, Subordinate Judge of Moradabad, dated the 27th of January 1903. 

( 1 ) (1880) I. L. R. 5 dal. 595. 
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was filed the Court executing the deoree recorded an order on the 19bh 
of July 1887, setting forth that the record had been called for by the 
appellate Court, that there was no knowing when the appeal will be 
decided, that proclamation of sale had been issued under section 287 
of the Code of Civil Procedure, and concluding with the words 
[610] “ it is therefore ordered that for the present this case be struck 
out from the list of pending applications. ” This order was signed by 
the pleader for the deoree-bolder, respondent. On the 26th of July 1898 
the learned Judge sustained the appeal of the ownerB of the houses as to 
the order in which the property should be sold. The deoree-holder 
appealed to this Court, and this Court dismissed his appeal on the 9bh 
of January 1901. The present application was presented on the 25bh of 
January 1902, and the decree-holder prayed that it should be considered 
as in continuation of the previous proceedings. The present application 
asked that the property should be sold in the order determined by this 
Court, viz., that the diwan-khana should be sold first and after that the 
houses. One of the judgment-debtors objected that the application was 
barred by limitation. The Subordinate Judge overruled this objeobion, 
and his order was confirmed in appeal by the learned Judge. The judg¬ 
ment-debtor comes here in second appeal. 

The learned Judge held that the deoree-holder's appearance in this 
Court in 1901 in support of his appeal was a step in aid of execution. 
We presume that he considered that this brought the case within the 
fourth head of article 179 of the second sohedule to the Indian Limita¬ 
tion Act. In this we are unable to follow him. The proseoution of an 
appeal in this Court oannot, in our opinion, be looked on as an applica¬ 
tion in accordance with law to the proper Court for execution or to take 
some step in aid of execution. In the case of Kristo Coomar Nag v. 
Mahabat Khan (1) the same view was taken ; see the remarks whioh were 
made in the judgment at page 597. Though we cannot agree with the 
lower Appellate Court in the view whioh it took, we are of opinion that 
the appeal must fail. The proceedings in execution which were in pro¬ 
gress when the reoord was taken away from the executing Court were by 
order of the executing Court temporarily suspended pending the final 
disposal of the objections raised by the judgment-debtor. Such, in our 
opinion, is the spirit and purport of the order of the 19th of July 1897. 
We agree with the [611] Subordinate Judge that the present application 
is not a fresh application, but a continuation of the proceeding whioh baa 
been temporarily stayed by the Court in consequence of the objections of 
the owners of the houses. The appeal fails and is dimissed with costs. 

Appeal dismissed. 


(1) (1880) I. L. R. 6 Cal. 695. 
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26 A. 611 (=24 A. W. N. 42=1 A. L. J. 330.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice and Mr, Justice Burkitt. 

The Maharaja of Benares (Plaintiff) v. Ramkumar Misir 

and OTHERS (Defendants).* 

[9bh May, 1904.] 

Hindu law—Joint Hindu family—Security—Liability of sons under an engagement 

by their father to be answerable for the payment of rent by a third person . 

Held , that under the Hindu law the sons in a joint Hindu family are liable 
as suoh for the due fulfilment of an engagement entered into by their father as 
surety for the payment of rent by a lessee in accordance with the terms of his 
lease. Ttikarambhat v. Qangaram Mulchand Gujar (1) and Sitaramayya v. 
Venkatramanna (2) followed. 

[Cf 33 Mad. 1120=1914 M. \V. N. 742=27 M. L. J. 112; 56 I. C. 962 : Ref. 1 N. L. R. 
173 ; 39 Cal. 843=16 C L. J. 107=16 C. W. N. 1103=14 I. C. 147 ; 1918 Pat- 
323=3 Pat. L. J. 306; 4 Pat L. J. 309; 50 I. C. 243: Cf. 27 I. C. 895 ; 50 I. C. 24:;; 
38 M. L. J. 402=12 L. W. 117=28 M. L. T. 107=58 I. C. 648; 41 Mad. 1071 = 35 
M. L. J. 229=1918 M. W. N. 673.] 

THE faots of this case are as follows 

In the year 1888 the Maharaja of Benares gave a lease of four 
villages for a term of nine years (1296 to 1304 Fasli), at a rental of 
R». 1 385 per annum, to oue Ram Prasad. To seoure the due payment oc 
the rent pavable under this lease a surety bond was entered into by the 
lessee and two others— Mahabir and Ram Harakh. Each of the sureties 
hypothecated oerbain property, and it was provided in the bond that “ in 
case the lessees are in arrears and the sureties fail to pay the 
amount), the plaintiff shall have the power to recover the money payable 
to him from the persons of bho sureties and by means of attachment and 
auction sale of the property hypothecated in bho deed of surety, or in 
whatever manner he may realize it.” The rent for the years 1301 and 
1302 FaBli being due and unpaid, the Maharaja instituted a suit in 
the Rent Court for recovery of the arrears, and obtained a deoree for 
Rb 2 348 odd. Failing to realize that sum by execution of his decree in 
the Rent Court, he instituted the [612] present suit against Ram Kumar 
Misir Bhagwati Prasad and Kedar Singh, sons of the three obligors of the 
seouri'ty bond mentioned above, all of whom were dead. The plaintiff 
asked for a deoree lor the sum decreed to him by the Rent Court with inte¬ 
rest, under section 88 of the Transfer of Property Act, 1882, and in default 
of payment for sale of the property hypothecated in the security bond. In 
their written statements the defendants raised various questions of fact 
and finally pleaded bhat the security bond was nob binding on the defen¬ 
dants according to the Hindu law. The Court of first instance (Subordi¬ 
nate Judge of Benares) dismissed the plaintiff’s suit. The plaintiff 
appealed, and the lower Appellate Court (District Judge of Benares) dis¬ 
missed the appeal. The plaintiff thereupon appealed to the High Court. 

Babu Jogindro Nath Chaudhn (for whom Mr. M. L. Agarwala) and 
Munshi Gokul Prasad for the appellant. 

Mr. Abdul Baoof aDd Pandit Sundar Lai, for the respondents. 

* Second Appeal No. 1032 of 1902 from a decroo of J. Sanders, Esq , District Judge 
of Benares, dated the 29th of August l'.)02, modifying a decree of Maulvi Muhammad 
Sirajuddin! Subordinate Judge of Benares, dated the 10th of Juno 1902. 

(1) ( 1898 ) I. L. li. 23 Bom. 454. (2) (1888) I. L. R. 11 Mad. 378. 
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im Stanley, C. J., and Burkitt, J.— This iB an appeal from an 

MAY 9. appellate deoree of the District Judge of Benares. There ifl no dispute 

-as to the facts out of which it arises. In the year 1888 the Maharaja of 

appellate B enftre8 g ave a lease of four villages for a term of nine years (1296— 
Civil. p a8 jj) afe a renfc 0 i r b# i t 385 per aDnum to one Ram Prasad, father 

26 A. 611= of the defendant-respondent Bhagwati Prasad. To seoure the payment 
24 A. W. N. of the rent by Ram Prasad to the Maharaja a surety bond was entered 
^^330 on ^h September 1888 by Ram Prasad with two other men, 

* * named Mahabir and Ram Harakh, eaoh hypothecating certain property. 

The terms of the surety bond, as staged in the plaint, and not contradic¬ 
ted by any of the defendants, are ‘ that in case the lessees are in arrears 
and the sureties fail to pay the amount, the plaintiff shall have the 
power to recover the money payable to him from the persons of the 
sureties and by means of attachment and auotion sale of the property 
hypothecated in the deed of surety bond, or in whatever manner he may 
realize it.” 

The rent for the years 1301 and 1302 Fasli being due and unpaid, 
the plaintiff Maharaja instituted a suit in the Rent [613] Court for 
recovery of the arrears, and obtained a decree of Rs. 2,348 odd. Failing 
to recover that Bum by execution of his deoree in the Rent Court, this 
suit has been instituted against the three defendants Ram Kumar Misir, 
Bhagwati Prasad, and Kedar Singh, sons of the three obligors of the 
instrument of September 28th, 1888, all of whom are dead. By the 
prayer to his plaint the plaintiff asked for a decree for the sum deoreed 
to him in the Rent Court, with interest, under seotion 88 of Aot No. IV 
of 1882, by enforcement of the hypothecation lien against and sale of 
the property hypothecated in the security bond. 

In their written statements the defendants raised certain questions 
as to the genuineness of the bond and the amount due under it, and also 
as to whether any of the hypothecated property was the Belf-acquired 
property of the original obligors. These are questions of fact which have 
been deoided by the lower Court, and need not be further referred to 
here. 

The last question is one of law, namely, is the instrument of 
September 28th, 1888, which the learned Subordinate Judge (not 
incorrectly) calls a mortgage bond, binding on the defendants? 


As to this the Court of first instance divided the property into two 
classes. One of these it declared “is not saleable because the sureties 
have only mortgagees’ rights therein, and suoh properties have been held 
over and over again as not being (sic) saleable by auotion in exeotion of 
deoree. 

The learned Subordinate Judge does not oite any authority for this 
proposition. If by his dictum he means that properties whioh the 
sureties hold under a mortgage cannot be soid under a deoree passed on 
the surety bond of September 28th, 1888, he is no doubt right. But if he 
means that the interest of the sureties as mortgagees oannot be sold, we 
are of opinion that he is wrong. The interest of the sureties as mort¬ 
gagees can undoubtedly be sold, and that we take it is what the appellant 
wants. The lower Appellate Court expressed no opinion on this point. 

As to the liability of the ancestral property to be taken under the 
instrument of September 28th, 1888, the learned [614] Subordinate 
Judge remarks M the sureties were liable for the honesty of the thikadar, 
and the obligations incurred for the honesty of the thikadaf or for 
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uppearanoe of any ono are limited to the sureties themselves, and those 
obligations do not bind the sous." For that reason the learned Subordi¬ 
nate Judge held that neither the anoestral property nor the persons of 
the defendants, who are the sons of the sureties, were liable, and 
accordingly dismissed the suit. 

In appeal the learned District Judge was of the same opinion, His 
words are :—-"I also consider that the lower Court has rightly held that 
the sureties bound themselves merely for the honesty of the lessee, and 
that therefore the eons are nob liable under the Hindu law.” In this 
matter we are of opiniou that both the lower Courts are unquestionably 
wrong. The sureties did not bind themselves to guarantee the "honesty" 
of the lessee. There is no question whatever of "honesty" involved in 
this case. This is not a case in which sureties bind themBelves under a 
penalty that the person for whom they bind themselves will honestly 
perform duties which are to be entrusted to him and will not embezzle 
moneys which may come into hie hands in the execution of those duties. 
Here the sureties undertook that if the lessee failed to pay the rent 
agreed on between him and his lessor the sureties would pay for him. 
They are in fact “ sureties for payment.” There is no suggestion of dis¬ 
honesty. The lessee we notioe did pay for five years of the term, and 
his failure to pay for 1301 and 1302 Fasli may have been due to oauBBB 
beyond his control. The question then is, does a son’s pious duty 
to pay his father’s debts (nob tainted with immorality) attach in 
the case of a debt incurred by the father ae surety for payment ? 
This question we may note arises only in the case of the sons of Maha- 
bir Misir and Bam Harakh. The son (Bhagwafci Prasad) of the actual 
debtor Ram Prasad is undoubtedly liable. The fiotion under which Bam 
Prasad made himself a surety for hia own debts simply means that be 
gave his lessor a mortgage on his immoveable property to secure payment 
of his rent. 

In supporting the decree of the lower Appellate Court, the learned 
advocate for the respondent contended that in two [615] instances 
only of seourity for payment could the sons be liable, namely, firstly , 
where at the request of the father and on his seourity money was 
advanced by fcbe lender to the borrower, and, secondly , where on similar 
conditions goods were sold and delivered to a purchaser. The trans¬ 
action, the learned advocate contended, should be purely of a ready 
money character, which is not the case here. In the case of Tukarambha t 
v. Gangaram Mulchand Gujar (1) the head-note runs as follows :— 
" Ancestral property in the hands of sons is liable for a father’s debt in¬ 
curred as a surety,” and to the same effect is the head-note in the case 
of Sitaramayya v. Venkatramanna (2). Mr. MayDe in paragraph 304 of 
his. “ Treatise on Hindu Law and Usage” (6th edition) lays down that 
a son is not compellable to pay, inter alia, sums for which the father 
was surety. As to this Mr. Justice Ranade in the Bombay oase cited 
above remarks :—" ThiB is, however, obviously a general exposition in¬ 
tended to set forth the limitations upon the son’s liability to pay his 
father’s debts. Occurring in the context where it stands it simply 
suggests that surety obligations reoklesely incurred stand in the same 
oategory with other extravagant or immoral acts of the father which 
entail no liability on the sons. These propositions occur in the chapter 
on the recovery of debts. It would not be safe, however, to infer from 

(1) (1898) I. L. R. 28 3om. 454. (2) (1880) I. L. R. 11 Mad. 873. 
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such texts occurring in such a place fchafc fche words above ifcalioised are 
fco be liberally understood.’' The words above italicised are the words 
“ sums for which the father was a surety." The learned Judge then 
proceeds —They are controlled by fche particular maxims laid down in 
fcbe special chapter on surety obligations. Th6 texts relating fco this 
speoial subject are referred fco by Mr. May no in fch9 foofc-nofce fco fche same 
paragraph ’’ on surety obligations, The learned Judge then goes on fco 
enumerate the four classes of sureties recognized by Hindu law, and fco 
point out fche consensus of fche fcexfc books from Manu on wards fchafc for 
fche first two classes (sureties for appearance and for honesty) fche fathers 
are liable, bufc nob fche sons, while the obligations incurred by fche two 
last kinds (sureties for payment of money lent and sureties for goods 
[616] delivered) bind both them and their sons affcer bheir death. In 
fche same oase fche Acting Chief Justice after mentioning the four kinds 
of sureties recognized by Hindu law proceeds as follows :—In fcbe laws 
of Manu (I quote this and succeeding authorities from Max Muller's 
Sacred Book of fche East") ab section 159 it is said that fcbe son shall 
nofc be obliged to pay money due by a surety, bufc at section 160 ifc is ex¬ 
plained that this rule applies fco fche case of a surety for appearance only; 
and that if a surety for payment shall die, fcbe Judge may compel even 
bis heirs bo discharge fcbe debt. Brihaspafci in section 40 mentions fche 
four classes of sureties, and in section 41 says:—“ If fche debtors fail in 
fcheir engagements, fcbe bwo first (the sureties themselves, bufc nob their 
sons) must pay fche Bum lent at the appointed time ; both fcbe two last 
(sureties) and in default of them their sons (are liable for the debt) when 
the debtors break bheir promise fco pay fche debt. ” The learned Aofcing 
Chief Justioo then cites other authorities, and among them Colebrook'B 
“ Hindu Law, ” Vol. I, p. 164, Chapter 142. All these authorities 
declare fche liability of a son to pay the debts of a father when incurred 
as surety for the payment of a debt. We have no doubt that the words 
“ security for the payment of a debt, ” though no doubt primarily appli¬ 
cable to the case of an advanoe of money, would include a oase like fche 
present of a lease of immoveable property granted on security being giveD 
that fche rent would be paid according fco fche stipulation of fche leaBe. The 
security is given for money's worth, that is, for land let to a third party in 
consideration of fche payment of renfc. For these reasons we are of opin¬ 
ion fchafc both the lower Courts ware wrong in dismissing the plaintiff fl 
(appellant’s) suit. We allow this appeal, we set aside fche concurrent 
decrees of fche lower Courts, and as the learned District Judge has not 
disposed of the question as fco fche amount for which fche sureties were 
liable, he holding that they were nofc liable for anything, we remand the 
record under section 562 of the Code of Civil Procedure fco the lower 
Appellate Court and order fchafc Court, after ascertaining the amount, 
if any, due from fche defendants on fche surety bond of September 
28bh, 1888, to pass a decree as regards fche hypothecated [617] 
property under section 88 of fche Transfer of Property Aofc; and 
as regards fche property held in mortgage by fche defendants, or any of 
them, to direot that it necessary fcheir interest as mortgagees in fchafc 
property be likewise sold and fche proceeds applied fco discharge the debt. 
The defendants must pay the costs of this appeal. 

Appeal decreed and cause remanded. 
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20 A. 617 (=1 A. L. J. 338—24- A. W. N. 144.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice, and Mr. Justice Burkitt. 


Laohmi Naratn and others (Defendants) v. Makund Singh 
(Plaintiff) and Duhga Kunwar and others ( Defendants ).* 

[10th May, 1004.] 

Aei No. XXIII of 1S71 ( Pensions Act), section s 3 nnd 11— Civil Procedure Code, 
section 26fi —Pension-Zamindari granted as a reward for services rendered to 
Government. 

Held that zamindari granted—nob revenue freo—by Government as a reward 
for services rendered is not a pension, and its alienation by the grantee is not 
prohibited either by Act No. XXI11 of 1871 or by scotion 2GG of the Code of 
Civil Procedure. The Secretary of State for India in Council v. Khemchand 
Jcychand (1), Bal Krishna Bliao v. Govind Rao (2) and Bishambhar Nath v. 
Nawab Imdad Ali Khan (3) referred to. 

[Fol. 90 Mad. 153=2 M. L. J. 33 ; 6 A. L. J. 519=31 A. 382=5 M. L. T. 388 ; S3 All. 
580 ; 36 All. 318.} 

The faofcs of this oaee are ag follows 

In 1868 fcbe Government, granted oerfcain zamindari villages, subject 
bo fcbe payment of land revenue, to one Ganga Bakbsh, as a reward for 
services rendered by Ganga Bakbsh to fcbe Government. In 1870 Ganga 
Bakhsh and his uncles mortgaged this, along with other property, to 
secure previous debts and a further advanoe of money. A decree for 
sale was obtained on that mortgage, and some of the property was sold. 
Upon a farther portion of the morfcg&gad property being proclaimed for 
sale on the 25th of October 1901, a suit was instituted by the minor son 
of Ganga Bakbsh through his next friend for the purpose of obtaining a 
declaration that “ the property sought to be sold is the land granted as a 
pension for good services, and that, according to military law and the 
conditions of the grant, as well as according to the Hindu law it is not 
saleable as against the plaintiff in execution of the decree held by defen¬ 
dants [618] first party.” The Court of first instance (Subordinate Judgo of 
Aligarh) gave the plaintiff a deoree in the terms of his plaint, declaring 
that the property in suit was not liable to sale in execution of the deoree 
held by the defendants first psrfcy. Against this decree the dofendanfcs- 
mortgagees appealed to the High Court. 

Babu Joqindro Nath Chaudhri (for whom Babu Sital Prasad Ghosh) 

for the appellants. 

The respondents were not represented. 

Stanley, C.J., and Burkitt, J.—A question of a somewhat un¬ 
usual nature arises in this case. The facts which give rise to it are aa 

follows:_ In the year 1868 the Government of the North-Western lro- 

vinoeB had on its hands certain zamindari property—possibly property 
confiscated during the Mutiny—in the Aligarh disfcriofc as.yet undisposed 
of. By a sanad, bearing date June 30th, 1868, the Government confer¬ 
red on one Ganga Bakhsh proprietary rights in oerfcain villages, including 
that in dispute in the present suit, subjeob to the payment of land re¬ 
venue. ____ 

* First Appeal No. 169 of 1902 from a deoree of Maulvi Maul a Bakbsh, Additional 
Subordinate Judge of Aligarh, dated the 2nd of May, 1902. 

(1) (1880) I. L. R. 4 Bom 432 (3) (1890) L. R. 17 I. A- 181. 

(2) Weekly Notes, 1902, p 161 
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Ganga Bakhsh is father of the plaintiff-respondent here. The grant 
is expressed to have been made in consideration of good service rendered 
appellate feo G° vernmenti ^ Ganga Bakhsh. On the 29bh of December 1870 Ganga 
Civil. Bakhsh conjointly with his uncle executed to the appellant a mortgage 

- of that with other property to secure previous debts and a further ad- 

26 A. 617=1 vanoe of money. A decree for sale was obtained on that mortgage, and 
=24 A* W 8 ik would appear that some of the property comprised in the grant had 
N. 144. already been sold. That portion of it which forms the subjeot of this 
suit was advertised for sale on October 25bh, 1901. Thereupon the pre¬ 
sent suit was instituted by the minor son of Ganga Bakhsh through 
his next friend. The objeot of the suit is to obtain a declaration that 
“the property sought to be sold is the land granted as pension for good 
services, and that according to the military law and the conditions 
of the grant, as well as according to the Hindu law, it is nob sale¬ 
able as against the plaintiff in execution of the deoree held by defen¬ 
dants first party.” In an earlier part of the plaint it is alleged 
that Ganga Bakhsh was the adopted son of Moti Singh, [619] and 
that “ in lieu of the good services, military and civil, rendered by 
Moti Singh, the British Government granted to Ganga Bakhsh, 
heir of Moti Singh, some villages as grant land by way of pension for 
good services.” The property in suit here is part of the land granted 
to Ganga Bakhsh. Now as to this exbraot from paragraph 3 of the plaint, 
we think the Subordinate Judge was right. There is no reference any¬ 
where in the sanad to any services rendered by Moti Singh. Next, in 
paragraph 6 of the plaint, it is averred that “ the objeot of the grant 
was that the granted property should always remain in the family of 
Moti Singh, generation after generation, and his heirs should remain in 
possession thereof and continue to enjoy the profits thereof as political 
pension,” and further that none of Moti Singh’s heirB had any power to 
incumber or sell it, ‘ nor is any creditor of any heir of Moti Singh 
authorized to render such a grant liable for any demand or to get it 
sold.” In paragraph 10 it is averred that ” such a land granted as 
pension oan never in any way be sold in execution of a deoree for satis¬ 
faction of any demand.” Finally in paragraph 12 it is alleged by Uie 
plaintiff that to pass such a deoree as that impugned in this oase is 
beyond the jurisdiction of the Court; is irregular and null and void, and 
it is contrary to the provisions of the Letters Patent.” 

For the defence it was contended that the property in suit could be 
taken in execution of the hypothecation deoree for sale, and that the 
plaintiff had nob been born at the date of the mortgage and of the 

decree. . # , 

The Subordinate Judge who heard the suit aooepbed the plaintiff s 
contention and gave a deoree for the relief prayed for. His words are j— 

“ The plaintiff's foremost contention is that the grant was one to whioh 
Aot XXIII of 1871 applied. I think it is so. The revenue was not of 
course granted, but the proprietary interest that was granted was owned 
before the grant by the Government, and this was bestowed on Ganga 
Bakhsh for servioes rendered to the oountry, and therefore for political 
reasons. It is, it seems to me, a political pension, whioh under 000 * 
tion 266, Code of Civil Procedure, is exempted from attachment and 
sale. The word ' anything ’ in seotion 3 of the Act is significant. L®20J 
Had it been meant to oonfine the operation of the Act to bhe grant 
of ‘ land revenue, or grant of money/ a different and more exploit 
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expression would bavo been used.* By hi* decree the learned Subordinate 
Judge declares that " the proporty sought to bo Bold is the land granted 
as pension for good services, and that according to the military laws and 
conditions of the grant, as well as according to the Hindu law, it is not 
saleable as against the plaintiff in execut ion of the decree held by the 
defendants first party. What the learned Subordinate Judge means by 
the phrases military laws, conditions of the grant’ and * according to 
Hindu Law wo are at a loss to understand. Ho seams to have copied 
them slavishly from the plaint without attempting to apply tho faots of 
the case to them. 

For the appellants, the mortgagees decree-holders, it is contended 
that the grant uudor the satta-l of 1863 of proprietary rights, subject to 
the paymont of revenue, to Ganga Bakhsh, cannot lie considered to be a 
political pension ” within the meaning of section 266, clause (g) of the 
Code of Civil Procedure, nor a pension witbimthe meaniug of seotion 11 
of the Pensions Act, No. XXIII of 1871. The former enactment provides 
that “ political pensions ” shall not be liable to attachment and sale 
in execution of a decree, while the latter is as follows :—“ No pension 
granted or continued by Government on political considerations, or on 
account of past services or present infirmities, or as a compassionate 
allowance, aod no money due, or to become due, on aooount of any suoh 
pension or allowance, shall he liable to seizure, attachment or sequestra¬ 
tion by process of any Court in British India at the instance of a creditor 
for any demand against tho pensioner, or in satisfaction of a deoree or 
order of any such Court.” 

The question then for decision is, does either of these two provisions 
debar a creditor from seizing in execution of his decree and from selling 
the property the subjeot of this suit ? or in other words can the grant 
made under tho sanad of June 30th, 1868, be considered to be either 
a “ pension " under section 11 of the Pensions Act, or a “ political 
pension " under section 266 of the Code o? Civil Procedure ? It is 
to our minds extremely difficult to understand by what process of 
[621] reasoning this grant of land, subject to paymont of revenue, oan 
be held to be a “ pension ” in any sense of that word. That which was 
granted by Government in June 1868 was a gift of certain villages in pro¬ 
prietary possession to Ganga Bakhsh, just as Government, had it so 
pleased, might have made to him a gift of a valuable khillat or of jewel¬ 
lery. We presume that suoh articles, eveD though granted for good ser¬ 
vices rendered by the grantee, could not be considered to be a pension 
which the Civil Court* would compel a vendee to restore if sold to him 
by the grantee, or would direct to be released if attached in execution of 
a decree against him. It is difficult to see what difference there can bo 
between the case of such a gift and a gift of land. It is most noticeable 
also that in this case there was no grant to Ganga Bakhsh of any land 
revenue. The sanad expressly provided that he was to pay the land 
revenue assessed on tho villages. The argument lor the defeodanb-rospon- 
deut is that the receipt yoar by year by the grantee of the rents of tho 
land granted to him by Government amounts to a pension. Wo cannot 
asseut to ouch a proposition. Such a receipt of rents from tenants is nob 
a pension, nor would the rents be payable by Government. The object 
of the grant of June 1868 was no doubt once for all to give Ganga 
Bakhsh a suitable reward for his good services, and nob to oocifer on him 
an inalienable pension. Had the grant been one of " land revenue ” pos¬ 
sibly other considerations might arise, but that is a matter whioh we need 
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1904 not discuss. We have no doubt that the word ** pension ” in section 11 
May 10 . of the Pensions Act, and in section 266 of the Civil Procedure Code, im- 

plies periodical payments of money by Government to the pensioner in the 
Ap c ™ TE manner prescribed by section 8 of the Act. We are strengthened in 

-’ that opinion by the provisions of section 12 of the Aot, which when deo- 

25 A. 617=1 l&ring null and void any inoumbrances created by a pensioner desoribss 
A. L. J. 338 p 0DS i OO0r8 a0 persons “entitled to any pension, pay or allowance mention¬ 
ed in section 11’ of the Act. Evidently ‘ pension,' ‘ pay * or allowance ’ 
are treated as being all of them ejusdem generis , importing parsons enti¬ 
tled to periodical money payments, as appears from the words in 
respect of any money ” which follow the words cited above. In the 
[622] case of the Secretary of State for India in Council 
Jeychand (1) the question was whether a ’ tora garas” 
exempted from attachment under seotion 11 of the 
From the observations of the learned Judge who 
judgmenb of the Court, we gather that an allowance of that nature was 
in the nature of a grant made to families of freebooters as compensation 
for the loss of their blaokmail. In that case a Full Bench of the Court 
after pointing out the distinction made in the Pensions Aot between 
pensions and all other grants, proceeds as follows, at page 436 : It fol¬ 
lows that in our opinion the word * pension 9 in seotion 11 is used in its 
ordinary and well-known sense, namely, that of a periodical allowance or 
stipend granted not in respect of a right, privilege, perquisite, or offioc, 
but on account of past services or particular merits, or as compensation 
to dethroned prinoes, their families and dependents.” In this definition 
we fully oouour, and it was cited with approval by this Court in the oase 
of Bal Krishna Bhao v. Gobind Bao (2). A very good illustration of 
what is a “ political pension ” will be found in the case of Bishambhar 
Nath v. Natoab Imdad Ali Khan (3). For the above reasons we have no 
hesitation in coming to the conclusion that the Subordinate Judge was 
wrong in holding that the property in suit was protected from attach¬ 
ment and sale either under seotion 266, ol. (9), of the Civil Procedure 
Code, or under seobioQ 11 of the Pensions Act. We therefore allow this 
appeal: we set aside the deoree of the lower Court, and we direct that 
the plaintiff's-rospondenb’s suit do stand dismissed with costs in all 
Courts. 

Appeal decreed . 


26 A. 623 (=1 A. L. J. 344.) 

[623] APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 

Waliya Bibi and another ( Decree-holders ) v. Nazar Hasan 

( Judgment-debtor ).* 

[13th May, 1904.] 

Act No. XV of 1877 (Indian Limitation Act), schedule II, articles 178 and 179- 
Civil Procedure Code, sections 211 and 212— Mesne profits left to be subsequently 
ascertained—Limitation. _ _ 

* First Appeal No. 812 of 1903 from a decree of Maulvi Zain-ul-abdini Subordh 
nate Judge of Jauupur, dated the 14th of May<1903. 

(1) (1880) I. L. R. 4 Bom. 432. (3) (1890) L. R. 17 I. A. 181. 

(2) Weekly Notes, 1902, p. 161. 
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Where in a deoroo for I'ossestffon of immovcablo properly and for mo^no profits 
the amount of tho mesno profits has boon left, to bo subsequently ascertained, 
neither artiolo 178 nor article 179 of tho sooond schedulo to tho Indiau Limi¬ 
tation Aot applios to an application by tbo docroe-boldcr to Lave tho amount 
of mesne profits ascertained. Puran Chand v. livy liadha Kishcn (1) aud 
Fatima 2>i6i v. Abdul Majid (‘2) reforred to. 
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[Ref. 45 Bom. 819=28 Born, L. R. 208=011. C. 148.] 

The faots of this case sufficiently appear from tho judgment of the 


2fi A. 623=1 
A. L. J. 344. 


Court. 

Maulvi Qhulam Mujtaba , for tho appellants. 

Messrs. C. Dillon , Karajnat Husain and Abdul Majid , for the 
respondent. 

Knox and Airman, JJ.—The plaintiffs, who are appellants, brought 
a suit against their brother, the respondent, claiming certain property 
and mesne profits both past and future arising out of such property. On 
the 30th of June 1892 they got a decree from the Subordinate Judge for 
a portion of the property claimed with mesne profits for the same. They 
appealed to this Court in respect of that portion of their olaim whioh 
had been dismissed, and this Court deoreed the appeal in their favour. 
The present appeal arises out of an application to recover mesne profits 
past and future of that portion of the property whioh was awarded to 
the plaintiffs by this Court’s deoree. The judgment-debtor resisted this 
application on two groundB. The first was that the claim was barred by 
limitation, the second was that under the deoree of this Court the plain¬ 
tiffs were not entitled to any meBne profile. The former of these objec¬ 
tions was repelled by the Court below, but the second was sustained, 
and it is in coueequenoe of tbiB that the present appeal haB been tiled by 
the plaintiff. "We have satisfied ourselves by a reterence to the memo¬ 
randum of appeal that it related, not only to the claim for possession of 
16241 the property in respect of whioh their suit had been dismissed, but 
also to the mesne profits arising cherelrom. The words of the decree 
whioh was prepared by this Court, and whioh is dated the 30th June 
1894 run as follows:—" lb is ordered and decreed that this appeal be 
deoreed * that the decree of the Subordinate Judge of Jaunpur in so far as 
it dismisses the claim of the aforesaid plaintifle-appellantB for possession 
of Taluka Jhangai and the estate of Mufti Vilayab Husain be reversed ; 
that so muoh of the olaim as aforesaid be deoreed ; and that in all other 
respeots the decree of the aforesaid Subordinate Judge be and it hereby 

is confirmed. . , „ . . , 

The language of this deoree might at first sight appear inconsistent, 

lor while it deoreed the appeal, which, as we have shown above, related 
to mesneiprofits, without any reservation, it refers later on to possession 
only of that portion of the property regarding which plaintiff's claim had 
been dismissed. After hearing the learned counsel on both sides, and 
giving the words contained in the decree full consideration, we are oi 
opinion that the deoree of this Court must be interpreted as allowing the 
plaintiff's claim for mesne profits; bo pub any other interpretation would 
be to nullify the opening words of the deoree. Where in the deoree it is 
stated that in all other respeots the decree of the Court below is con¬ 
firmed, this imports an award of meBne profits on all property the posses¬ 
sion of whioh was decreed to the plaintiffs. This, we think, is the rea¬ 
sonable, as it is undoubtedly the equitable, construction to be put on the 

deoree. _ 



(1) (1891) l.L.R.19Cal. 182. 


(2) (1892) 1. L. K. 14 All. 631. 
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The learned counsel for the respondent endeavoured to . support; 
the order of the Court below on the ground that had been deci¬ 
ded against him in that Court, namely, that the application was bar¬ 
red. The deoree, whioh we have held oarried with it a right to 
have mesne profits aesessed, was passed on the 12th June 1894, and 
it is admitted that the plaintiffs got possession of the property in that 
year. The application to have mesne profits assessed was not made 
until the 26th of September 1900. If either article 178 or 179 of 
the second sohedule to the Limitation Act could be held to apply, no 
doubt the application is beyond time. The learned vakil for’ the 
[625] appellants relies on the Full Bench decision in Puran Chand v. 
Boy Badha Kishen (1), where it was held that neither of these artioles 
was applicable, and that in fact the assessment of mesne profits which 
had been left for subsequent ascertainment was a matter which a Court 
was bound on the oral application of the deoree-holder or without any such 
application to determine. This has been followed by this Court in Fatima 
Bibi v. Abdul Majid (2). We agree with these decisions. A construo* . 
tion of the law whioh might result in keeping such matters open for an 
indefinite time is at first sight somewhat startling, but it has to be 
remembered that when a claim is made for possession of property and 
mesne profits the Court may dispose of the whole of the olaim at once ; 
it may also, as a matter of convenience to itself, leave over the question 
of mesne profits for subsequent ascertainment. When a olaim is made 
by a plaintiff for possession and meBne profits the plaintiff is entitled bo 
have an adjudication on the wbole of his claim, and until the question 
of mesne profits has been decided the suit oannob be said to have been 
finally disposed of. This disposes of the appeal. 

The result is that this appeal is decreed with costs, the order of the 
Court below so far as it refuses the mesne profits referred to above is set 
aside, and the case remanded to that Court with a view to the amount of 
suoh mesne profits being ascertained. When the Court has ascertained the 
amount of mesne profits it will deal with the rest of the decree-holders’ 
application, and will award costs to the decree-holders in proportion 
bo the amount decreed in their favour. 

Appeal decreed. 


(1) (1891) I. L. R. 19 Cal. 132. 


(2) (1892) I. L. R. 14 All. 531; at. p. 537. 
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PRIVY COUNCIL. 


Durga Bakhsh Singh ( Plaintiff) v. Muhammad Ali Beg {Defendant)* 

[8th, 12th, and 29th July, 1904 ] 

[On appeal from the Court of the Judicial Commissioner of Oudh, 

Lucknow.] 

TJn&oundness of mind—Ad No. IX of 1872 (Indian Contract Act), section 12—Suit to 
set aside mortgages on ground of insanity of mortgagor at the time of execution— 
Decision on case not made by the evidence—Different types of insanity-Concurrent 

decisions on facts. 

In suits to get agide mortgage* on the ground that the mortgagor was of 
unsound mind at the time of their execution, the plaintiff's witnesses gave 
evidence whioh showed insanity of a violent type, but their evidenoe was not 
believed by either of the Courts below. Held that it was not allowable for the 
Court of first instance to substitute for the oase of insanity advanced by the 
plaintiff a case of weakness of mind and consequent helplessness, when the type 
of insanity oonnoted in the evidence was something quite different, and on that 
ground to give the plaintiff partial relief. 

There being concurrent decisions that there was no insanity of the type set up 
by the plaintiff, and it not being shown that there was any _ want of considera¬ 
tion for the mortgages, the decision of the Court of the Judioial Commissioner 
of Oudh dismissing the suits was upheld. 

TWO appeals consolidated from judgments and decrees (31st July 
1899) of the Court of the Judicial Commissioner of Oudh, by which 
judgments and decrees (27th October 1898) of the Subordinate Judge of 
Sitapur were varied, and the appellant’s suits dismissed with costs. 

The suits were instituted for the cancellation of two deeds of mort¬ 
gage executed on 13th January 1892 by Fateh Singh, the father of the 
appellant, in favour of Mirza Muhammad Ali Beg, the respondent. The 
cancellation was sought on the ground that Fateh Singh, at the time of 
executing the mortgages, was insane, or at any rate, of weak intellect, and 
that undue advantage had been taken of bim. 

[2] Both the Courts below found that he was not insane. 

The facts of the cases are sufficiently stated in the judgment of the 
Judicial Commissioners (Messrs Spankie and Blenner-Hassett) 
appealed from, which, so far as material was as follows 

" Fateh Singh was the owner of three villages, named Karkbala, 
Lauhangpur, and Muraili. On 30th July 1880, he mortgaged the three 
villages to Mirza Muhammad Ali Beg for Rs. 26,000. The mortgagee 
subsequently sued for possession of the mortgaged property, obtained a 
decree for possession of the same, and on 10th December 1882 obtained 
possession of the villages in execution of the decree. On 12th November 
1883, Fateh Singh sold mauza Karkhala to Thakur Jawahir Singh for 
Rs. 26,500, and on the same date mortgaged the other villages to the 

7 p re sent Loud Davby, Lord Robertson, and sib Arthur Wilson. 
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same person for Rs. 15,663. On 1st July 1884, Fateh Singh again mort¬ 
gaged the villages to Muhammad Ali Beg for Rs. 18,000. On 7th June 
1888 Jawahir Singh paid into Court a certain sum of money for payment 
to Muhammad Ali Beg in satisfaction of his prior mortgage dated 30th 
July 1880. On 23rd July 1883, Muhammad Ali Beg received the money. 
On 12th February 1889, Muhammad Ali Beg brought a suit against Fateh 
■Singh and Jawahir Singh for Rs. 14,703-5-0 on his mortgage dated 1st 
July 1834. On 13th May 1889 he obtained a decree against Fateh Sin*h 
for Rs. 12,235-9-0. Fateh Singh appealed against this decree to the 
Judicial Commissioner. Fateh Singh had contended in the Court of first 
instance that he was entitled to an account from Muhammad Ali Beg of 
the profits of the three villages during the time the latter was in posses¬ 
sion of them under the decree dated 18th October 1882 obtained by him 
on his mortgage dated 30th July 1880. The Court of first instance dis¬ 
allowed this contention. The Judicial Commissioner allowed the conten¬ 
tion. T le was of opinion that Muhammad Ali Beg was only entitled to the 
sum of Rs 1,716 out of the annual profits, and that he must account for the 
profits of the villages during the time that he was in possession. He accor¬ 
dingly set aside the decree and remanded the suit under section 562 of the 
Code of Civil Procedure for re-trial. His judgment is dated 26th May 1890. 
The [3] suit accordingly went back to the District Judge of Sitapur. A 
Pleader, Babu Bimla Prasad, was appointed a Commissioner to take the 
account. On 13th January 1892 while the suit was still pending, Fateh 
Singh executed a mortgage of Lauhangpur and Muraili to Muhammad Ali 
Beg for Rs. 14,400, and on the same date he executed in his favour a 
mortgage for Rs. 8,000. On 26th January 1892, Muhammad Ali Beg with¬ 
drew the suit. In April 1892, Fateh Singh’s wife applied to have her 
husband adjudged a lunatic and incapable of managing his affairs, and on 
23rd May 1892, Fateh Singh was adjudged a lunatic and incapable of 
managing his affairs. On the 15th December 1892, Fateh Singh’s wife 
instituted a suit to set aside the mortgages in favour of Mirza Muhammad 
Ali Beg for Rs. 14,400 and Rs 8,000. Fateh Singh died on the 23rd 
February 1893. For some years before his death he had been blind. 
After certain proceedings had taken place in the suit, the suit was con¬ 
verted into two separate suits, one to set aside the deed for Rs. 14,400 
and the other to set aside the deed for Rs 8,000, and Durga Bakhsh alias 
Munnu Singh, son of Fateh Singh, became the plaintiff in the two suits. 

The allegations made by the plaintiff in both his plaints were that 
the defendant, Mirza Muhammad Ali Beg, was convinced that the suit 
which he had brought against Fateh Singh on his mortgage dated the 1st 
July 1884, would be dismissed and that a large sum of mesne profits of 
the villages would be decreed against him : that in order to avoid this 
state of things, he colluded with the servants of Fateh Singh, and through 
them he fraudulently brought- to bear undue influence on Fateh Singh, 
who was an old man of weak intellect and had become insane; that on 
the 13th January 1892, he made him execute a deed for Rs 14,400, 
showing as consideration the amount improperly claimed in his suit; that 
in order to defray the expenses of his fraud, he made Fateh Singh execute 
the deed for Rs. 8,000; and that, having done these things he caused his 
suit to be dismissed. The suits were tried together. The first and second 
issues were as follows :— 

(1) Whether both the deeds were executed by fraud and undue 
influence during the insanity of Fateh Singh, and [4] therefore are not 
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binding ?* or (2) ‘ Whether these documents were exeouted bona fide for 1904 
legal consideration in Fatoh Singh’s proper state of mind, and are there- JOLT 8.12, 
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The Subordinate Judge of Sitapur, who tried the suits, was of 
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opinion that Fateh Singh was not insane, but that he was quite helpless, council. 

weak-minded and not independent.’ He went on to say that Thakur - 

Jawahir Singh and the defendant ‘ surrounded him, and when any of them 27 2 37=81 I* 
got him into his trap made him execute a document with regard to his A 238 = 8 * 
villages in his favour, and brought a suit against his rival. Whatever gar. 723. 
agreements and contracts were made by these two Taluqdars were made 
in the helpless condition of the executant.’ The Subordinate Judge found 
that the deed for Rs. S,000 was a good doed. As to the deed for 
Rs. 14,400, he found that it was valid to the extent of Rs. 8,000 only, and 
not good as to the remainder of the money. He passed decrees accordingly 
and directed that each party should pay their own costs in each suit. 

“ The plaintiff and the defendant have both appealed from the decree 
in the suit on the deed for Rs. 1.4,400, and they have also both appealed 
from the decree in the suit on the deed for Rs 8,000. It was contended 
on behalf of the plaintiff that the evidence produced by him established 
that at the time of the execution of the deeds, Fateh Singh was notof 
sound mind, within the meaning ot section 12, Indian Contract Act, 1872, 
that is to say, that at the time when lie executed the deeds he was not 
capable of understanding them and of forming a rational judgment as to 
their effect upon his interests. 

“ Accordin'* to the evidence produced by the plaintiff, Fateh Singh 
was suffering ’from ‘ mania ’ with lucid intervals, and became insane 
suddenly about 15 months or so before he died For instance, according 
to Auseri Lai, the first witness for the plaintiff, Fateh hmgli was .111 
good health and in sound intellect, when he went to Lucknow in Oc obev 
or November 1891, and on his return became insane. When the witness 
went to see him he was raving. He used to go about naked and used 
filthy language. He caused his crops to he destroyed and would not 
allow them to be reaped. According to Lalta Singh, be second witness 
for the plaintiff, he was told that Fateh Mngh used to [j] tea. off hns 
clothes and use filthy language. According to MaU Urn the thud 

witness for the ijaintiff, Fa£, li^a 

SST xLTide c o the 0 “’: Witnesses is generally to the same effect. 

L j, Tl r iearlv did not believe the evidence produced 

The Subordinate Judge ^dearly ..^a^ ^ ^ Mn(e depQsed to by 

to prove t m = opinion that he was quite right in not be- 

lie witnesses, and I am, °t °P^ ^ rfmgh would gudden l y [all 

Uevmgt em. 18 P described by the plaintiff’s witnesses. The 

into the me f a ‘ h ? e b °odily condition for a year or so before his 

evidence as \ he witnesses say that he suffered from 

death is very discrepani Som 0 , <* tn and som6 tliat . he 

fever and diarrhea dm,ng the whom ^ ^ ^ ^ ^ The 

suffered rom °® e , t t f 10 m what facts he draws the inference 

Nov tloes he eay what he means by 
that Fateh g W eak-minded. If the evidence produced by the 

Fateh Singh s g insane is incredible, there seems to 

plaintiff lowing that Fateh brng^i k0n that Fateh Singh 

1116 defendant called the Sub-Begistrar 


was 
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1604 who registered the deeds, and he also called Babu Bimla Prasad the 
July 8,12, Commissioner appointed in the suit brought by the defendant against 

Fateh Singh. According to their evidence, Fateh Singh was in full posses- 
Privy sion senses at the time the deeds were executed. It seems to me 

Council, that the plaintiff has quite failed to prove that at the time Fateh Singh 
—“ executed the mortgages he was insane. I also think that the plaintiff has 
G^287==il 1 no ^ P rovec ^ khat at the time that Fateh Singh executed the mortgages his 
•A. 235=8 mental capacity was affected by reason of age, illness, or mental or 
Sar. 728. bodily distress It was further contended for the plaintiff that the 

relations subsisting between the defendant and Fateh Singh as creditor 
and debtor were such that the defendant was in a position to domi¬ 
nate the will of Fateh Singh and used that position to obtain an unfair 
advantage over Fateh Singh. It was admitted that the contract of mort¬ 
gage evidenced by the deed for Rs. 14,400, was not on [6] the face of it 
unconscionable, and that the evidence adduced did not prove it to be un¬ 
conscionable. But it was contended that the Court ought to remand the 
case in order that the account might be taken, which was directed to be 
taken by the Judicial Commissioner in the suit brought by the defendant 
against Fateh Singh. It was asserted that if such an account were taken 
it would he found that, instead of anything being due to the defendant on 
the mortgage on which he brought the suit, that is, the mortgage- dated 
the 1st July 1884, a large sum was due to Fateh Singh from the defen¬ 
dant, in respect of the profits of the three villages of which he obtained 
possession under the decree, dated the 18th October 1882, and that this 
fact would establish that the defendant had used his position to obtain 
an unfair advantage over Fateh Singh. 

“ The deed for Rs 14,400 recites that Rs. 14,400 were due from 
Fateh Singh to the defendant ‘ on account of all the decrees passed by 
the Subordinate Judge of Sitapur, and on account of the suit to enforce the 
mortgage pending in the Court of the District Judge in which a Com¬ 
missioner to examine the accounts has been appointed, and also on account 
of some cases, which are pending in the Courts of the Munsif and Deputy 
Collector of Sitapur.’ The deed does not specify what was due to the 
defendant on the mortgage dated the 1st July 1884. Before the Subordi¬ 
nate Judge it was said on behalf of the defendant that about Rs. 8,000 of 
the principal sum was due on that mortgage and the rest of the Rs.14,400 
was due on the decrees mentioned in the deed. It is difficult to under¬ 
stand the Subordinate Judge’s judgment, but he appears to have thought 
that the principal sum secured by the deed for Rs. 14,400 represented the 
claim of the defendant on his mortgage dated the 1st July 1884, and that 
the mention of the decrees in the deed was merely colourable. He deci¬ 
ded that only Rs. 8,000 could be properly due to the defendant on the 
mortgage dated the 1st July 1884, and he, therefore, held that the deed was 
valid to that extent only. The question is whether the plaintiff is entitled 
to a remand to have it ascertained, by an account being taken, what was 
due to the defendant when the deeds of mortgage in dispute were executed. 
[7] On his mortgage dated 1st July 1884, regard being had to the order of 
the Judicial Commissioner in the suit brought by the defendant against 
Fateh Singh, it was contended that the plaintiff was misled, by the form 
of the issues (l) and (2), into thinking that it did not lie on him to show 
that the defendant, in obtaining the mortgage for Rs. 14,400, had obtain¬ 
ed an unfair advantage over Fateh Singh. It appears to me that there 
is nothing in the form of the issues which was calculated to deceive the 
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plaintiff. Ilis legal advisors must have known that it was most impor- 1904 
tantfor tho plaintiff bo provo that the mortgage was unfairly advantageous Jolt 8,12, 
to the defendant, and that they would be able to prove this, if they prov- 
ed, from the defendant’s accounts, or in some other way, that, instead ol. p BIVY 
any money beiug due to him on his mortgage dated 1st July 1884, he council. 

was indebted to Fateh Singh for surplus profits received by him for the —- 

three villages during the time he was in possession of them. The plain- 
tiff is uot, in my opinion, entitled to any further opportunity of proving ^ 235=8 
that the mortgage for Rs. 14,400 was unconscionable or unfairly ad* gar. 725. 
vantageous to tho defendant. It appears to me that the Subordinate Judge 
was wrong in decreeing the plaintiff s suit as regards the balance of 
Rs. 14,400, namely, Rs. 6,400. The defendant has produced the follow¬ 
ing decrees obtained by him against Fateh Singh, namely, three decrees, 
dated 3rd Juue 1889, obtained by him in the Court of the Subordinate 
Judge of Sitapur, aggregating in amount including costs, Rs. 6,218-2-0, 
and three decrees, dated August 1891, obtained by him in the Court of 
the Deputy Collector of Sitapur, aggregating in amount, including costs, 

Rs. 411-10-3. There is no evidence that the time when the mortgage 
for Rs. 14,400 was executed these decrees had been satisfied, b or these 
reasons, I am of opinion, that the plaintiff s case as regards the moit- 
0 - a „ e for Rs. 14 400 fails and that his appeal must be dismissed with 
costs, and that the cross appeal by the defendant must be decreed with 

c°sts. ( ^ therefore modify the decree of the Subordinate Judge in 

the suit brought to set aside that mortgage and dismiss the plaintiff’s siut 
with costs in the Court of first instance. 

[ 8 ] “ As to the suit in respect of the deed for Rs. 8,000 I have 

found that it was not proved that Fateh Singh was insane, or that his 
mental capacity was affected by reason of age, illness, or mental or bodily 
distress when he executed the mortgages. It is not denied that the con- 
sid^tmn for the mortgage for Rs. 8,000 was paid to Fateh Singh in 
cash Under these circumstances the plaintiff s claim as regards this 
mortgage must also fail. His appeal, therefore, in the suit on this mort¬ 
gage should be dismissed with costs. 

On this appeal. 

Mr DeQruyther , for the appellant, contended that the evidence 
satisfactorily showed that Fateh Singh was of unsound mind at the time 
he executed the mortgages. The mental aberrations and unaccountable 
acts spoken to by the witnesses, coupled with ins undoubted infirmities, 
old age blindness, weakness of intellect and violence of temper showed 
that is mind was sufficiently unsound to bring him within section 12 of 
the Contract Act (IX of 1872) as being incapable of understanding the 
contracts he was making. Tins was supported by the judgment of tho 
Subordinate Judge who, while finding him not insane, held that he was 
“ qu j te helpless, weak-minded and not independent.” In such a state he 
was liable to be unduly influenced by the respondent, who took advan¬ 
tage of it to obtain execution of the mortgages. The evidence, moreover, 
showed fraud on the part of the respondent, upon whom under tho cir¬ 
cumstances of the case, the onus lay to show the bona tides of tlie trans¬ 
actions and to prove that the appellant received consideration for the 

mortgages, particularly in the case ol that for the larger amount. This 

onus the respondent had not discharged. 

Mr. II 7 . C. Bonnerjee, for the respondent, contended that there being 
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concurrent decisions of the two Courts below that Fateh Singh was not 
insane at the time of the execution of the mortgages, and those Courts 
having also concurrently found with regard to the mortgage for 
Es. 8,000 that the appellant was entited to no relief, the only question on 
the appeal was as to the mortgage for Es. 14,400. With respect to that 
mortgage the decrees of the Court in satisfaction 'of which the mortgage 
L9J bond was obtained were put in evidence and were on the record: 
there was, therefore, no ground for saying that the consideration for it 
had not been proved. In this view the decision of the Judical Commis- 
sioners that the appellant was not entitled to any relief as to either mort¬ 
gage bond was correct; and the appeal should therefore be dismissed. 

Mr. De Gruyther replied. 

1904, July 29th. The judgment of their Lordships was delivered by 

Lord Robertson y 

The questions raised by these appeals arose in two suits, now con¬ 
solidated, brought tor the cancellation of two mortgage deeds granted to 

^<i' eSP ^ denfc by Fateh Slngh ' the “'PPeHant’s father, on 13th January 
189J. Ihe ground of action was the same in each case, viz., that Fateh 
bmgh was insane and that the deeds were obtained by fraud. At the 
same time it is necessary to bear in mind that the consideration of the 
mortgages was different, inasmuch as the one for Es. 8,000 was granted 
for a fresh advance of cash paid down, while that for Es. 14,400 was 
granted as the result of a long series of former mortgages and decrees. 

The Subordinate Judge, on 27th October 1898, held that the smaller 
mortgage could not be cancelled. As regards the larger one, he held it 
good to the extent of Es. 8,000, and bad as regards the balance of 

Es. 6,400. The Judicial Commissioner of Oudh, on 31st July 1899 held 

that the appellant had failed to establish his case in either suit and dis- 
missed both. 

The essential weakness of the appellant’s position is that both Courts 
have held Fateh Singh not to have been insane, and the grounds upon 
which the Subordinate Judge gave him a limited decree in the Es 14,400 
suit are entirely unsupported by evidence. The theory of the Subordinate 
Judge was that, while Fateh Singh was not insane, he was helpless and 
weak-minded, and the respondent defrauded him. Neither of these pro¬ 
positions is substantiated. All the testimony which goes to mental un¬ 
soundness in Fateh oingh goes to insanity in its crudest and most palpable 
form, and there is no case of helplessness or weakness. Fateh Singh was 
blind, and had been so for fifteen years. But the picture drawn of him 
by the appellant’s [10j witnesses is not of a helpless old man, but of a 
raving old man. Several witnesses so describe him, and, having done so, 
leave their assertion unsupported by detail or circumstance. This 
account of Fateh singh found no credence in either Court, and had been 
contradicted by adequate and responsible testimony. 

Now the case constructed by the Subordinate Judge and substituted 
for that advanced by the appellant is the case of a helpless or facile mort¬ 
gagor, operated on by a fraudulent mortgagee. But then it is not legiti¬ 
mate to commute an insufficient case of insanity into a complete case of 
weakness, when the type of insanity connoted in the evidence is some¬ 
thing quite dmerent; and, second, the appellant has entirely failed to 

T? a ^o i.u ny C f Se i 0t * rau( ? afc all. As regards the mortgage for 
its. 8,000, the materials were discouraging, this being a fresh advance of 

cash ; and the mere circumstance that the money, or some part of it, was 
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paid by Fateh Singh bo persons connected with the respondent comes to 1904 
nothing, as this has not been followed up by showing those payments to July 8 , 13 , 
have been made sine caus.i. As regards the mortgage for Rs. 14,400, the 2 • 
antecedent obligations of Fateh Singh under old mortgages and decrees privy 
make it at least probable that he was really due that or some similar council, 
bubo, the amount of which had been under negotiation. But it was for —“ « 
the appellant to bring this to a point by proving the state of the account; ^ 2 87=311. 
and on the face of the record this was one of the conditions of his sue- ' 4 , 235=8 
ceeding. It is impossible to supplant this sort of case by a conjectural gar. 725 . 
theory about the machinations of two Taluqdars, such as has been sup¬ 
plied by the Subordinate .Tudge. 

Their Lordships will humbly advise His Majesty that the appeals 

ought to be dismissed. The appellant will pay the costs of the appeals. 

Appeals dismissed. 

Solicitors for the appellant: Messrs. T. L. Wilson & Co. 

Solicitors for the respondent: Messrs. Barrow , Rogers and Nevill. 


27 A. 11 (=1904 A. W. N. 149=1 Cr. L. J. 595.) 
[11] REVISIONAL CRIMINAL. 
Before Mr. Justice Blair. 


Budhni v . Dabal. :: 

[ISth May, 1904,] 

Criminal Procedure Code, lections 488 and M-Mainlenancc of child-Power tor,, 
cel an order for maintenance. 

_ ,, ... OT , nrdur has once been passed by a competent Lourt, ua iec 

S ' of miSitenanoB for a child, the only power thU 

r x "sls of modifying such an order is that given by section 489 of the Lode. 

TEE facts of S J°a° Muhammadan Teli called Dabal 

v M /r m tLr tor mamte,iacce under section 488 of the Code ol 
applied for an o husband Pending these proceedings Dabal 

Civil Procedur B ag^st he^h«band. h ^ ^ ^ mad(J for tbe 

divorced his wfe, W 1 hev during her iddat, or until the birth of 

payment of Rs. i. d h named Budhni, an applica¬ 
ble child. On thejmth of thee ^ w mQther l)abal 

tion for mamtenance ^ Ws but this was found against him, and 
pleaded that the c ma dc. Subsequently Musammat damn, 

an order for mamtenanc^ Dabal appUed to anothel . Magistrate to 

married again, and him upon the ground that Jamm s second hus- 

eancel the order again* ^ maintain the child. The Magistrate to 

band ahabrati had und summoned both Jamni and Shabrati, 

whom tins application ^ asid , e the order for maintenance. An 

and after holding order was presented by Jamni to the 

fiEft £ a -“ss 

S^Srate was not competent -der the circumstances of the 

^ (Mr. W. K. Porter) in support 

of the reference.----- 

--- Terminal Reference No. 269 of 1904. 
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1904 Blair, J. —This is a reference by the Sessions Judge, who is of 

May 18. opinion that the order of a Magistrate cancelling a previous order made 
Revision a another Magistrate for the maintenance r n] of a child of a divorced 

Criminal. ^ u ^ iamm adan wife who has married again is invalid in point of law. It 
_ ' seems to me that the Judge is right. I can see in the Code of Criminal 

27 A. 11= Procedure no power to deal with or modify such an order except under 

N 19 149=l^Cr the c ! lcumstances sefc forth in section 489. I do not see any change in 
L. J. 895. r circumsfcances of the infant, upon which alone any alteration in such 

allowance can be made. I therefore agree with the Sessions Judge and 
set aside the order of cancellation passed by the Magistrate, Pandit 
Jaganath Prasad. The effect will be to revive the order of Maulvi Abdul 
Majid Khan, Magistrate, dated the 27th of November 1902. Return the 
papers. 


27 A. 12 (=1904 A. W. N. 149=1 A. L. J 353.) 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 

Bahadur Singh ( Defendant) v. Ram Singh ( Plaintiff ). * 

[19th May, 1904], 

Pre-emptior*—Wajib-ul-arz—-Interpretation of document—Mortgage by conditional 
sale'—Cause of action. 

The pre-emptive clause of wajib-ul-arz ran as follows:—“If any oo-sharer 
would sell his share, he must first offer it to the biradaram haqiqi shatiq 
haquiyat. If they refuse, then to the other co-sharers of his patti. If none of 
his patti will take it, then to the owners of another patti. If all the owners of 
the khalsa will not purchase, then the owners of Chak Bazyaft shall have a 
right to pre-emption ; and if they refuse, the owner may sell to whomsoever he 
likes. So too in the sale of Chak Bazyaft, precedence must be given to the 
khalsawalas. In order to decide the price if the shafi offer Rs. 200 per biswa to 
the purchaser in case of sale or, Rs. 150 in case of mortgage, the property oannot 
be transferred to an outsider {wo kul badast ghair muntagil na kar-sakega .)“ 

Held that in the oase of a mortgage by conditional sale two oauses of action 
arose, first, when the mortgage was made, and again when the conditional sale 
beoame absolute. Alu Prasad v. Sukhan (l) referred to. Held also that the 
stipulation as to the price to be paid by the pre-emptor was of the nature of a 
covenant running with the land and was enforceable even against a bona fide 
purchaser. Karim Baksh Khan v. Phula Bibi (2) referred to. 

[Dist. 7 A. L, J. 504=6 I. C 118 : Ref. 24 I. C. 271.] 

This was a suit for pre-emption. On the 28th of March 1874, 
Girdbari bingh and others mortgaged by way of conditional sale to 
Bahadur Singh two-and-a-half biswas of patti L13] Man Singh in Lach- 
manpur, and also one fourth of Chak Bazyaft in the same village. 
The amount advanced was Rs. 4,000 and the period was twenty-five 
years. On the 30th of March 1900, Bahadur Singh got a decree for 
foreclosure against the representatives of the mortgagor, and this was 
made absolute on the 3rd of October 1900. On the 2nd of October 
1901, the plaintiff Ram bingh, who was a co-sharer in patti Bhure 
Singh of mauza Lachmanpur and also in Chak Bazyaft, instituted the 
present suit for pre-emption of the property the subject of Bahadur 

* Second Appeal No. 750 of 1902, from a deoree of C. D. Steel, Esq., Distriot 
Judge of Shahjahanpur, dated the 13th of August 1902, confirming a deoree of Babu 
Shiva Prasad, Munsif of Shahjahanpur, dated the 12th of February 1902. 

(1) (1881) I. L. R. 3 All. CIO. (2) (1086) LL.R.8 All. 102. 
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Singh’s foreclosure decreo. Tho suit} was based on tho village wajib-ul- 
arz, febo provisions of which as to pre-emption were as follows: If any 

co sharer would sell his share, he must offer it to the biradaran haqiqi 
shariq haqiyat. If they refuse, then to the other co-sharers of his patti. 
If none of his patti will take it, then to tho owners of another patti. If 
all tho owners of the khalsa will not purchase, then the owners of Chak 
Bazyaft shall have a right to pre-emption ; and if they refuse, the owner 
may sell to whomsoever he likes. So too in the sale of Chak Bazyaft, 
precedence must he given to the khafsawalas. In order to decide the 
price, if the shaft offer Rs. 200 per biswa to the purchaser in case of sale 
or Rs. 150 in case of mortgage, the property cannot he transferred bo an 
outsider {wo kul badast ghair muntaqil na karsakega.)" The Court of first 
instance (Munsif of Tilhar) gave the plaintiff a decree for pre-emption at 
the price fixed by the wajib-ul-arz. and tins decree was on appeal affirmed 
by the District Judge of Shahjahaupur. The defendant Bahadur Singh 
thereupon appealed to the High Court. 

Mr. IF. K. Porter , Babu Jogindro Nath Chaudhn and Munshi Qobind 

Prasad, for tho appellant. 

Pandit Sundar Lai and Pandit Moti Lai Nehru (for whom Pandit 

Mohan Lai Nehru) for the respondent. 

Knox and AlKMAN, JJ—This appeal arises out of a suit brought by 

the respondent to enforce a right of pre-emption in respect of certain 
property set out in the plaint. In 1S74 the owner of the property execut¬ 
ed a deed of conditional sale in respect of that property in favour of the 
appellant Bahadur Singh. On the 30th of March 1900 a decree for 
foreclosure was passed in favour ol Bahadur ^iiigh. The claim lor pre¬ 
emption is based [14] upon the wajib-ul-arz, terms of which are set out 
very fairly in the judgment of the learned District Judge. The Court of 
first instance decreed the suit, and that decree was affirmed in appeal. 
Bahadur Singh comes here in second appeal. 

The question we have to decide is whether under the terms of the 
wajib-ul-arz the suit cau he maintained. We have carefully considered 
the terms of that document, and we find no reason to dissent from the view 
taken by the Courts below. In our judgment the terms are wide enough 

to cover the case of a transfer effected in the manner described above. 

No doubt the plaintiff could, under, the wajib-ul-arz, at the time when 
the deed of conditional sale was first executed, have claimed to take over 
the bargain, but, as was held in Alu Prasad v. Sukhan (1), a cause of 
action arises both at the time when the deed is executed and also when 
the mortgage has been foreclosed. The terms of the wajib-ul-arz fix the 
price which the pre-emptor has to pay at a rate very-favourable to the 
pre-emptor. It was held in Karim Baksh v Phula Bibi (2) that prices 
so fixed run with the land and are enforceable even against bona fide 
purchasers. This may appear hard on the appellant, but, as the learned 
Judge remarks, be ought to have considered the terms of the wajib-ul-arz 
when he entered into the transaction. The appeal is dismissed witli costs. 

Appeal dismissed. 
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(1) (1891) I L. R. 8 All. 610. (2) (1936) I. L. R. 8 All. 102. 
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APPELLATE CIVIL. 

Before Sir John Stanley , Knight, Chief Justice , and Mr. Justice Burkitt. 
Rambha.ian Kunwar and others ( Defendants) v. Guroharan 

KuNWAR {Plaintiff)* 

[19th May, 1904,] 

Suit for cancellation of document—Wtil—Suit for cancellation of will brought during 
the life-time of the testator. 

Held that no suit for the cancellation of a will can lie in the life-time of the 

testator. 

[Ref. 37 All. 422.] 

The plaintiff in this case sued his father and brother and his bro¬ 
ther’s sons for the cancellation of “a document, apparently a will ” 

. on the 15th of January 1902. He alleged that 

the defendant No. 1 (the father) was not competent to execute the will 
in respect of the [15 J properties mentioned in the said will; nor did the 
execution in any way interfere with the possession and enjoyment of the 
plaintiff, but by maintenance of the will an injury is apprehended in 
future.” The plaintiff prayed that “ by determination of the fact that the 
will, dated the 15th January 1902 * * * is void and ineffectual as against 
the plaintiff the said will may be cancelled.” The defendants raised 
many defences to the action, and inter alia pleaded that “ the plaintiff 
lias no right under the law to bring this suit, and the reliefs asked for 
are altogether contrary to law and should by all means be disallowed.” 
The Court of first instance (Subordinate Judge of Ghazipur) held that 
the suit would lie, and on the merits gave the plaintiff a decree. The 
defendants thereupon appealed to the High Court. 

Mr. Abdul Majid, for the appellant. 

Maulvi Muhammad Ishaq, for the respondent. 

Stanley, C. J., and Burkitt, J.—The suit out of which this appeal 
lias arisen is a ridiculous one. It is brought by the plaintiff to have a 
will of the defendant No 1, a living person, called. In the written state¬ 
ment the defendants pointed attention to the fact that a suitjclaiming such 
relief could not be maintained. The will of a living man does not come 
into operation when it has been executed, but only upon his death. So 
long as a testator is living he may at any moment cancel his will and make 
a totally different disposition of his property. This power he possesses 
up to the hour of his death, provided he be competent then to execute a 
valid will. It is idle to contend that a party can come into Court and 
successfully claim to have the will of a living person set aside. Unfortu¬ 
nately the learned Subordinate Judge was of a different opinion In his 
judgment he finds that a suit for cancellation of a will may be maintained. 
In this we are wholly unable to agree with him. It is said by the learned 
vakil for the plaintiff respondent, who has obtained a decree in the Court 
below, that this question was not raised in the memorandum of appeal. It 
is a matter, however, which the Court is bound to take notioe of, and 
which is apparent, or ought to be apparent, to any lawyer. We allow 
the appeal, set aside the decree of the Court below, and dismiss the suit 
with costs in all Courts. 

Appeal decreed. 


* First Appeal No. 202 of 1902 from a decree of Rai Anant Ram* Subordinate 
dge of Ghazipur, dated the 1st of August 1902. 
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[16] FULL BENCH. 

Before Sir John Stanley, Knight, Chief Justice, Mr, Justice Banerji 

and Mr. Justice Bukitt. 


Karan Singh and others { Defendants ) v. Bhup Singh and 

OTHERS {Plaintiffs)* 

[21st May, 1904.] 

Hindu law—Joint Hindu family—Personal decree against father—Liability of son's 

interests in the joint family property. 

When the joint anoostral property of a Hindu family is attached in execution 
of a personal decree obtained against the father of the family, the interests of 
the sons can only be exempted from attachment and sale if the latter can show 
that the debt in respaot of which such deoree was obtained was either tainted 
with immorality or was suoh a debt as it was not the pious duty of the sons to 
pay. Ram Dayal v. Durga Singh (1) overruled. Beni Madho v. Basdeo Patak (2), 
Meenakshi Natdu v. Immudt Kanaka Ramaya Kounden (3) and Mussamat 
Nanomi Babuasin v. Modun Mohun (1) referred to. 

[Pol. 30 All. 156=1003 A. W. N 61=5 A. L. J. 175 : Ref. 1905 A \V. N 212=2 A. h. 

J. 653 : Dist 31 All. 176= 6 A. L. J. 263 »(F. B); Ref. 43 Cal. 341=24 0. 

W. N. 949=61 I. C. 25] 

In this case Karan Singh and others obtained a decree for profits in a 
Court of Revenue against Tota Ram, the lambardar of mauza Shagarh. 
In execution of that decree the decree-holders attached certain immoveable 
property belonging to the joint family of which Tota Ram was the head. 
Thereupon the sons and grandsons of Tota Ram brought the present suit 
against the decree-holders, m which they sought a declaration that their 
interests in the property attached were not liable to attachment and sale 
in execution of the decree for profits against their father, to which they 
were not parties. The Court of first instance (Munsif of Haveli, Aligarh) 
gave the plaintiffs a decree, and on appeal that decree was affirmed by 
the Extra Additional Subordinate Judge. The defendants thereupon ap¬ 
pealed to the High Court. 

Munshi Qulzari Lai, who appeared with Babu Joqindro Nath Chau- 
dhuri for the appellants, argued that the question of the liability of the 
sons’ shares in the present case was concluded by authority. He referred 
to Mussamut Nanomi Babuasin v. Modun Mohun (4), Beni Madho v. 
Basdeo Patak (2), [17] Periasami Mudaliar v. Seetharama Chettiar (5) 
and Kishen Lai v. Ban at si Das (F. A. No. SO of 1902, decided March 
8th, 1904.) It was submitted that the cases upon which the lower appel¬ 
late Court had based its decision, namely, Manbahal Bai v. Gopal Mis - 
ra (6) and Bam Dayhl v. Durga Singh (1), had been wrongly decided. 

Mr. M. L. Agarwala (with whom Munshi Gohind Prasad) for the 
respondents contended that the liability of the sons depended in each 
case upon the nature of the debt. In this case the debt was not one of 
which payment was obligatory on the sons. If the father had died before 
decree and the sons have been brought upon the record as his represen- 

* Seoond Appeal No. 471 of 1802, from a decree of Munshi Aohal Bchari. Extra 
Additional Subordinate Judge of Aligarh, dated the 17th of February 1903, confirming 
a decree of Babu Khetter Mohan Ghose, Munsif of Koil, dated the 0th September 10 10 

(1) (1890 I. L. R. 12 All. 200. (4) (1885) L. R. 13 I. A. 1. 

(2) (1890 I. L.R. 12 All..99. (6) (1903) 14 Mad. L. J. 84=97 Mad. 

(8) (1888) L. R. 16 I. A. 1. 243. 

(6) Weekly Notes, 1901, p. 57. 
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tatives a decree could not have been passed against them. There were 
cases in which it had been held that the sons were not liable for profits 
due from the father which he had not collected through gross negligence. 
The learned counsel next urged that the father and sons were separated; 
but failed to show that they separated before the decree was passed. It 
was also pleaded that the 'appellants, judgment creditors, had failed to 
prove that at the date of attachment the remedy against the sons was not 
barred by six years’ limitation. The decision in Ram Dayal v. Durga 
Singh (1) was also relied on on behalf of the respondents. 

Stanley, C. J., and Banerji and Burkitt, JJ.—It appears to us 
that this appeal is concluded by authority. The facts are shortly as 
follows. On the 14th of December 1896 the appellants Karan Singh and 
others obtained a decree under the Rent Act for the profits of their re¬ 
corded share in ancestral property. The decree was put into execution, 
and property, which was the joint property of Tota Ram and his sons and 
grandsons, was attached. Thereupon the suit out of which this appeal 
was arisen was instituted by the sons and grandsons of Tota Ram, to have 
it declared that their shares are not liable to sale in execution of that 
decree. There is no allegation, and could not be, that the debt in respect 
of which the execution proceedings were had was for immoral purposes or 
such a debt as the sons [18] and grandsons are relieved from their pious 
obligation to satisfy. The lower Courts, however, have come to the con¬ 
clusion that the debt was a personal debt of Tota Ram and that his sons 
and grandsons were not liable in respect of it. The learned Additional 
Subordinate Judge upholding the decision of the Court of first instance in 
the judgment says that “ this was a personal decree Tota Ram’s son 
cannot be held to be liable for the payment of this. This was not a debt 
which was contracted for benefit of the joint family. The applicant con¬ 
tends that where there is no allegation as to the debt being tainted with 
immorality, the decree would bind the sons also. But in a recent ruling 
the High Court has taken a contrary view, vide Man Bahai Rai v. Gopal 
Misra (2). The decree not being against the sons and there being no 
evidence of the money having been applied to their benefit, I think the 
son’s interest in the ancestral property cannot be taken to satisfy the 
personal decree against the father alone.” It appears to us that this view 
is entirely erroneous. It is not necessary, in order to establish a son s 
liability for his father’s debt, that it should be shown that the debt was 
contracted for the benefit of the family. It is sufficient, in order to 
establish the liability of the sons to pay a personal debt of their father, 
if the debt be proved and the sons cannot show that it was contracted for 
immoral purposes or was such a debt as does not fall within the pious 
duty of the sons to discharge. From the decree of the Subordinate Judge 
the present appeal has been preferred, We may - observe that the ruling 
upon which the learned Subordinate Judge relies has no bearing. Reliance 
has, however, been placed by the respondents upon another ruling of 
this Court in the case of Ram Daual v. Durga Singh (1). In that 
case it was held that where, in execution of a simple money decree 
obtained against the father only, member of a joint Hindu family, 
in respect of a bond debt incurred by him personally, the decree- 
holders attached the whole of the joint family property, they were not en¬ 
titled to sell the interest of the sons in that property, and the sons 
could impeach the attachment of their shares upon the ground that i 

(1) (1890) L L. R. 12 All. 209. (2) Weekly Notes f 1901, p. 57. 
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affeoted interests which the decree could not touch, and which therefore 
[19] could not be attached under it, and that they were in a position to 
ask to have those interests exempted from the threatened sale in execu¬ 
tion. We are unable to follow this decision. It appears to us not only to 
be inconsistent with an earlier decision of this High Courtj but also with 
the rulings of their Lordships of the Privy Council in later cases. In the 
case of Beni Madko v. Basdeo Patak (l), reported in the same volume of 
the Law Reports, at p. 99, it was held that where a Hindu son comes into 
Court to assail either a mortgage made by his father, or a decree passed 
against his father, or a sale held or threatened in execution of such decree, 
where there is nothing to show any limitation of the extent of interest sold, 
or threatened with sale, or charged in a security, or dealt with by a 
decree, it rests upon him, if he seeks to escape from having his interest 
affected by the sale, to establish that the debt he desires to be exempted 
from paying was of such a character that he as a Hindu son would not be 
under a pious obligation to discharge. In the judgment in that case a 
decision of their Lordships of the Privy Council in the case of Meenakshi 
ISIaidn v. hnmudi Kanaka Ramaya Konnden (2), is quoted, the facts of 
which are very similar, if not entirely similar, to those in the present 
case. It is true that the learned Judges who decided the case of Ram 
Dayal v. Durqa Smyh endeavoured to distinguish the case we have just 
cited by pointing out that in the one case the sale had actually taken place 
in execution of the decree, whereas in the other no sale had taken place 
but was only threatened. We are unable to see that that circumstance is 
a matter which can be regarded as of any importance in the determination 
of the question before the Court. In the earlier case of Mussamut 
Nanomi Babuasin v. Modun Mohun (3), it was held that in a sale which 
took place in execution of a decree passed upon a debt incurred by the 
head of a joint Mitkila family, what passed by the sale depended upon the 
nature of the debt (t e., whether or not it was tainted with immorality) 
and the intention of the parties. In that case the debt was similar to the 
debt in the present case, as appears from [20] the judgment at page 16 of 
the Report. The decree in respect of which the property was sold was 
for mesne profits awarded to the decree-holder in respect of land from 
which he had been wrongfully ousted. In delivering the judgment of 
their Lordships Lord Hobhouse says:—“ The circumstances of the present 
case do not call for any inquiry as to the exact extent to which sons are 
precluded by a decree and execution proceedings against their father from 
calling into question the validity of the sale on the ground that the debt 
was incurred for immoral purposes, or was merely illusory and fictitious. 
Their Lordships do not think that the authority of DeendyaVs case (4) 
bound the Court to hold that nothing but Girdhari’s ( i.e ., the father’s) 
co-parcenary interest passed by the sale. If his debt was of a nature to 
support a sale of the entirety, he might legally have sold it without suit, 
or the creditor might legally procure a sale of it by suit. All the sons 
oan claim is that, not being parties to the sale or execution proceedings, 
they ought not to be barred from trying the fact or the nature of the debt 
in a suit of their own. Assuming they have such a right, it will avail 
them nothing unless they can*provo that the debt was not such as to 
justify the sale.” These authorities, it seems to us, conclude the question 
before us. We may also refer to an unrepor ted decision of a Bench o l 

(1) (1890) I. L. R. 12 All. 99. R. 13 Cal. 21. 

(2) (1888) L. R. 16 I. A. 1. (4) (1877) L. R. U A 247. 

(8) (1885) L. R. 13 I. A. 1; a. o. I. L. 
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this Court in the case of Kishen Lai v. Banarsi Das , First Appeal No. 80 
of 1902, in which a similar question to that before the Court was decided 
and sons were held responsible for a debt similar to that in the present 
case. For these reasons we must allow this appeal, set aside the decrees 
of the lower Courts, and direct that the suit stand dismissed with costs in 
all Courts. 

Appeal decreed . 


27 A. 21 (=1 A. L. J. 303=1904 A. W. N. 152.) 

[21] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 

Dhani Ram {Plaintiff) v. Bhola Singh [Defendant] * 

[25th May, 1904 ] 

Act No. 11 o/1901 (Local ), Agra Tenancy Act, sections 175, 180 and 103— Civil Proce¬ 
dure Code , sectton 2—‘ Decree 4 Order * Appeal. 

Held that no appeal will lie from an appellate order of a Colleotor, as distin. 
guishod from an appellate decree, in proceedings under the Agra Tenancy 
Act, 1901. 

In order to decide what are 4 orders' and what * deorees ’ under the Agra 
Tenancy Aot, 19C1, the definitions contained in the Civil Procedure Code, 
section 2, muet be applied. 

In this case one Jiwa Ram, an occupancy tenant of certain land in 
mauza Chintapur, mortgaged his holding to Bhola Singh with possession. 
Jiwa Ram then sold certain arrears of rent alleged to be payable by 
Bhola Singh to him to one Dhani Ram. Subsequently Dhani Ram sued 
Bhola Singh in the Court of an Assistant Collector of the second class to 
recover the arrears so sold to him. The suit was brought under sec¬ 
tion 93 (a) of Act No. X.II of 1881. The Court of first instance gave the 
plaintiff a decree, from which an appeal was preferred by the defendant 
to the Collector. In his order on this appeal the Collector, after briefly 
stating the facts, continued :— 

4 The arrears are denied, i.e., the liability. But I take exception at the outset 
to the statue of the plaintiff. Dhani Ram, it seems to me, should have been non* 
suited at the beginning. The mere fact of purchasing from 0 iwa Ram the right to 
collect certain alleged sums of money owing to Jiwa Ram doos not produce or consti¬ 
tute a relationship of landlord and tenant between Dhani Ram and Bhola Singh. 
Dbani Ram might have had a right of suit if the transfer made by Jiwa Ram to 
him had been made with the consent of Bhola Singh. There is, however, no such 
consent here : in fact the bai-namah here io alleged by Bhola Singh to be merely 
fictitious, or at least collusive. I therefore hold that, as against Bhola Singh, 
Dhani Rim has no status whatsoever to sue for arrears of rent through the Rent 
Oourta. He is nothing more than a broker for Jiwa Ram with no rights against Bhola 
Bingh. I therefore aocept this appeal and reverse the order of the lower Court. 
Costs will follow this award. The plaint may be returned under section 57 (c) of the 
Civil Procedure Code. 

From this order an appeal was preferred by the plaintiff to the Dis¬ 
trict Judge, who dismissed it, agreeing with the view L22] of the case 
taken by the Collector. The plaintiff thereupon appealed to the High 
Court. 

Munshi Qulzari Lai for the appellant ., 

The Hon’ble Pandit Madan Mohan Malaviya (for whom Dr. Satan 
Chandra B anerj i ) for the respondent. ___ 

* Seoond Appeal No. 7G2 of 1902 from a decree of F. W. Brownrigg, Esq *»PZ 
trict Judge of Aligarh, dated the 7th ot August 1902, confirming a decree of W* 
Lupton, E3q , Colleotor of Aligarh, dated the 15th oi April 1902. 
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BLAIR and Banerji, XJ.—The Preliminary objection raised on 
behalf of the respondent to the hearing of this appeal must prevail. The 
suit was one for arrears of rent brought in the Court of an Assistant 
Collector of the second class. From the decree of that Court an appeal 
was lodged in the Court of the Collector. The Collector was of opinion 
that the suit was not maintainable in a Court of Revenue, and ordered 
the plaint to be returned to the plaintiff for presentation to the proper 
Court. From that order of the Collector an appeal was preferred to the 
District Judge. It is contended on behalf of the respondent that such an 
appeal did not lie. Section 175 of the Agra Tenancy Act of 1901 provides 
that no appeal shall lie from any decree or order passed by any Court 
under the Act except as provided therein. Sub-section (2) of section 180 
allows an appeal to the District Judge from an appellate decree of a 
Collector in certain cases. If the order from which the appeal to the 
District Judge was preferred was an appellate decree, an appeal certainly 
lay to the Judge, as a question of jurisdiction had been decided. The 
Agra Tenancy Act does not define the word ‘ decree.’ Therefore, having 
regard to the provisions of section 193 of the Act, the definition of the 
word as given in section 2 of the Code of Civil Procedure must apply. 
Under that definition an order directing a plaint to be returned is not a 
decree, being one of the orders specified in section 588 of the Code of 
Civil Procedure. Section 588 is, by the provisions of section 193 of Act 
No. II of 1901, declared to be inapplicable to suits and proceedings in the 
Revenue Court. Consequently, if an appeal lay from an appellate decree 
of the Collector, it could only lie under the provisions ot the Tenancy 
Act, and that Act, as we have already said, allows an appeal from an 
appellate decree of the Collector and not from an appellate order. Con¬ 
sequently no appeal lay to the Judge, and this appeal must fail. We 
accordingly dismiss it with costs. 

Appeal dismissed. 


27 A. 23 (=1 A. 1. J 338=19 4 A. W. N. 155.) 

[23] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


Fabzand Ali Khan { Defendant) v. Bismillah Begam 
and others {Plaintiffs) and Mahmud Khan (Defendant)* 

[25th May, 1904.] 

Pariiet—Appeal—Estoppel—Procedure. 


Held that when a suit has been dismissed against one of two defendants by the 
Court of first instance and the defeated plaintiff has not appealed against that pact of 
the docreo, the addition of the defendant against whom the suit has been dismissed to 
the array of parties does, not empower the appellate Court to pass against him a decree 
which the Court of first instance declined to pass, and in the deoision of which Court 
the plaintiff chose to aoquiesce. Ranjit Singh v. Sheo Prasad Ram (1) and Alma 
Ram v. Balkishen (it) followed. Rup Jan Bibee v. Abdul Radar Bhuyan (3) dissented 
from. 


* Second Appeal No. 1125 of 1952 from a decree of B. J. Dalai, Esq., Additionaj 
District Judge of Moradabad, dated the 22nd of August 1902, modifying a decree o* 
Babu Pramatha Nath Banerji, Officiating Subordinate Judge of Moradabad, dated the 
9th of June 1902. 


(1) (1879) I. L. R. 2 All. 487. (3) (1904) 8 C. W. N. 496 (=31 Cal. 

(2) (1888) I. L. B. 6 All. 266. 048 F B.). 
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This was a suit brought by the plaintiffs for profits agreed to be due 
according to the plaintiffs, at a private settlement of accounts between 
their ancestor Ewaz All Khan and the defendants, against Mahmud 
Khan, a lambardar, and Farzand Ali Khan, the son of a deceased 1am- 
bardar. The Court of first instance (Subordinate Judge of Moradabad) 
gave the plaintiffs a decree against the defendant Mahmud Khan alone, 
exempting the defendant Farzand Ali Khan from all liability. 

hrom this decree the plaintiffs did not appeal ; but the defendant 
Mahmud Khan appealed, making the other defendant the principal 
party respondent to his appeal. The lower appellate Court (Addi¬ 
tional District Judge of Moradabad) modified the decree of the first 
Court, and gave the plaintiffs a decree against both defendants jointly. 
Against this decree the defendant Farzand All appealed to the High Court, 
and the principal contention urged was that inasmuch as the plaintiffs 
had not appealed from the decree of the Court of first instance dismissing 
their suit as against the appellant in the High Court (Farzand Ali) they 
were not entitled to any relief as against him. 

[24] Sir Waller Colvin and Mr. Muhammad Ishaq for the appellant. 

Mr. Abdul Majid and Munshi Gokul Prasad, for the respondents. 


Blair and Banerji, JJ. The suit out of which this appeal arises 
was a suit for profits against two defendants on the allegation that they 
were both lambardars. The first Court dismissed the claim as against 
one of the defendants, the present appellant, Farzand Ali. The other 
defendant, Chaudhri Mahmud Khan, against whom the whole of the 
plaintiffs’ claim had been decreed, appealed, making Farzand Ali, the pre¬ 
sent appellant, a party to that appeal. The Court below has held that 
Farzand Ali is jointly liable with the appellant then before the Court to 
pay profits to the plaintiffs. The Court made a decree to that effect 
against Farzand Ali, and also ordered him to pay costs. It is against that 
decree that the present appeal is filed Farzand Ali having been dis¬ 
missed from the suit by the Court of first instance, the plaintiffs did not 
appeal against the decree dismissing him from the suit. It is contended 
on behalf of the respondent that the Court below was acting with 
its rights in passing a decree against Farzand Ali. In support of that 
contention he cites the Full Bench case of Bup Jan Bibee v. Abdul 
Kader Bhuyan (1). In that case the referring Judges have expressed grave 
doubts upon the question. The Full Bench heard the case, and gave a 
decision to the effect that the Court w r as acting within its power in so 
passing a decree in a suit for contribution. The Court gives no reason 
for the conclusion at which it arrived- We are of course not bound by 
the authority of the Calcutta Court, and though we always consider with 
much respect the decisions of the other Courts in India, a decision which 
is unsupported by reasoning does not command the respect which we 
should otherwise have been bound to pay to it. On the other hand, there 
are two decisions of this Court: one in Banjit Singh v. Sheo Prasad Bam (2) 
and the other in Aima Bam v. Balkishen (3). Both of those decisions 
practically go the length desired [25] by the appellant here. They hold 
that when a suit has been dismissed against one of two defendants by the 
Court of first instance and the defeated plaintiff has not appealed against 


(1) 81 Cal. 648 (F. B.)=(l l j04) 8. 
C. W. N. 496. 


(2) (1879) I. L. R. 2 All. 487. 

(3) (1889) I. L. R. 5 All. 266. 
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a part of the decree, the addition of the defendant against whom the suit 
as been dismissed to the array of parties does not empower the appellate 
Uourt to pass against him a deoree which the Court of first instance 
declined to pass and in the decision of which Court the plaintiff chose to 
acquiesce. We decree this appeal and set aside the decree of the Court 
below as far as it decrees the claim against Farzand Ali Khan. The res* 
pondent Mahmud Khan will say the costs of the appellant in this Court 
and in the lower appellate Cou rt. 


27 A. 29 (=190? A. W. N. 15?) 

• REVISIONAL CRIMINAL. 

Before Mr. Justice Knox. 

Emperor v. Mohan Lal * 

[25th May, 1904.] 

Criminal Procedure Code , section 556— Meaning of “ personally interested" -Sub. 
committee of Municipal Board advising a prosecution . 

Held that a Magistrate, who had been a member of a sub-committee of a 
Municipal Board which recommended the prosecution of a oertain person foe an 
alleged obstruction caused by him in a publio thoroughfare, was not, by reason 
only of this faot,“ personally interested " in the case afterwards initiated against 
such person so as to be debarred under section 656 of the Code of Criminal 
Procedure from trying it. The Queen v. Handsley (1) referred to. 

[Ref. 82 All. 636=7 A. L J. 749=11 Cr. L J. 417=7 I. C. 219 ; 18 Cr. L J. 30=13 
I. 0. 22 ; 2 5 S. L. R. 137.] 

In this case one Mohan Lal was reported to the Municipal Board of 
Bareilly as having created an obstruction upon a piece of land which was 
said to be a public thoroughfare. The question was considered by a Sub- 
Committee of the Board, which recommended to the Board that a prose¬ 
cution should be started against Mohan Lal. The Chairman of the Board 
accordingly initiated a prosecution, and the case came for trial before the 
Joint Magistrate of Bareilly. The result of the case was that an order 
under section 133 of the Code of Criminal Procedure was passed against 
Mohan Lal. The Joint Magistrate had been a member of the sub-com¬ 
mittee of the Municipal Board which [26J had recommended the prosecu¬ 
tion of Mohan Lal, and for this reason objection was taken by Mohan 
Lal to the effect that, according to the provisions of section 556 of the 
Code of Criminal Procedure, the Joint Magistrate had no jurisdiction bo 
try the case against him. The order passed by the Joint Magistrate was 
taken in appeal to the Sessions Judge, who reported the case to the High 
Court for orders undor section 438 of the Code, expressing an opinion 
that the Joint Magistrate had no jurisdiction. Before the record was 
sent to the High Court the Sessions Judge, who originally passed orders 
under eection'438, retired and was succeeded by the same officer who, as 
Chairman of the Municipal Board, had taken part in the initiation of pro¬ 
ceedings against the appellant. A further objection was taken to this 
officer hearing the appeal from the order of the Joint Magistrate. 

Babu Sital Prasad Ghosh , for the appellant. 

The Assistant Government Advocate (Mr. W. K. Porter), for the 
Crown. 

* Criminal Reference No. 212 of 1904. 

(1) »(1881) L. K. 8 Q. B. D. 388. 
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Knox J._-The learned Sessions Judge of Bareilly has referred to 

this Court the following question, i.e., whether he, having been at one time 
Chairman of the Municipal Board, and whether the Joint Magistrate, 
having been member of the Committee which advised the prosecution of 
one Mohan Cal for breach of the Municipal laws, either or both of them 
are so prejudiced thereby as to he unfit to dispose of the case of Mohan 
Lai, or whether section 556 of the Code of Criminal Procedure especially 

exempts both from any opinion of prejudice. 

When a Court of Session reports a case to this Court it does so 

under section 438 of the Code oE Criminal Procedure, and its report 
should contain a recommendation that the sentence be reversed or altered. 
There is no section I know of in the present Code of Criminal Pro¬ 
cedure corresponding to the old section in Act No. XXV of 1861, which 
empowers a Court of Session to send up a question for the opinion of 
this Court. At the request, however, of the learned vakil who appears for 
the petitioners, I have taken up the case under section 439 of the Code 
of Criminal Procedure, and I have considered the question whether in 
the present case Mr. McNair can be held [27] to be personally inte¬ 
rested ” in this case, and therefore disqualified from trying it under the 
provisions of section 556 of the Code of Criminal Procedure. I have not 
thought it necessary to consider whether the learned Sessions Judge is or 
is not disqualified. I have grave doubt whether the word try ’’ used in 
section 556 can in any case be applied to proceedings taken by a Sessions 
Judge under section 435 or any other section of the Code of Criminal 
Procedure in which he is not empowered to pass any orders but merely 
to report the case for the orders of this Court. It seems to me doing 
violence to the word “ try ” to hold that it could cover any such pro- 

In the case immediately before me Mohan Lai applied to the Muni¬ 
cipal Board of Bareilly for permission to build a chabutra. Permission 
was refused. Later on, Mohan Lai sued a rival claimant of this piece of 
ground in the Civil Court, and obtained a decree giving him possession. 
He followed up this decree by planting casks on the piece of ground. A 
select committee of which Mr. McNair was a member, considered this to 
be an encroachment, and advised that steps should be taken against 
Mohan Lai. The papers went to Mr. Campbell, who directed a prosecu¬ 
tion The extent then to which Mr. McNair was concerned with these 
proceedings is that he was one of a certain body of members who, it 
should be observed, did not direct a prosecution but merely handed on a 
recommendation upon which the Chairman of the Board took action. Lan 
such a person be said to be “ personally interested ” within the meaning 
of section 556 of the Code ' of Criminal Procedure ? The learned vakil 
relies upon the illustration which is appended to that section, and upon 
an unreported case of this Court—Criminal Bevision No. 327 of 
decided on the 6th August 1903. In the illustration the Magistrate who 
tries is the same person who in another capacity had directed the prose¬ 
cution. In the case of Ahmed Husain it was alleged that the Jom 
Magistrate who tried the ease was Chairman of a special meeting o 
committee which ordered the prosecution of the accused. Ihe ca 
before me seems to fall within the principles laid down in The ■ 

Handsley. (1) It is difficult to conceive what “ personal [28J mteres 
Mr McNair could possibly have had in the removal of these casp. 


(1) (1881) L. K. 8 Q. B. D. 888. 



HI 


27 All. 29 


EMPRROR U. maula bakse 


BMmTrise'feoTrTJl tha V he inter0S,! intended ia a aubstantial interest 

do noVthfnt > blaS and UOfc merely t0 the possibility of a bias. I 
ao not think it necessary to interfere. 


27 A. 28 ( -1904 A. W. N. 188). 

APPELLATE CRIMINAL. 

Before Mr. Justice Knox. 


Emperor v. Maula Baksh.* 

[25th May 1904]. 

^Ct N°. XLV of mo (Indian Penal 0c4eh section m-Criminal breach of trust- 
Property —Cancelled cheques. 

Held that a oanoelled cheque fall* within the meaning of the term “ proper¬ 
ty a* used in seotion 405 of the Indian Penal Code, even if it is worth no more 
than the value of the paper upon which it is written. In the matter of a con¬ 
viction for criminal breach of trust the question of the value of the property in 
respeot of whioh the breach of trust is committed is, except so far as seotion 95 
of the Code is concerned, quite immaterial. 

The facts of this case are as follows :•— 

One Tulshi, a .Tat, filed a suit against Chain Sukh, a sugar refiner of 
Nehtor, and Ibn Hasan, a zamindar of the same place, in the Munsiff 
Court to recover the price of molasses, which the plaintiff had supplied to 
Chain Sukh and for which he had not been paid. On the 13th of June 
1902 a decree was passed ex parte against Chain Sukh; but on Chain 
Sukh’s application this ex parte decree was set aside and the suit restored. 
To help him in the conduct of this suit Chain Sukh, employed Maula 
Baksh, who, though by caste a dyer, was a person who made a practice 
of helping litigants with their cases. Maula Bakhsh seems to have taken 
an active interest in the suit against Chain Sukh, and in the course of the 
preparation of the defence was entrusted by Chain Sukh with a bundle 
of cancelled cheques, which Chain Sukh intended to file as exhibits. On 
the 25th of September 1902, the date fixed for the hearing of the case 
Chain Sukh came into Bijnor. He handed the bundle of cheques and an 
account book to Maula Baksh. They went together to the house of Hamid 
Hasan, Chain Sukh’s vakil. The vakil examined the cheques, and made 
them over [29] to his clerk in order that a list might be prepared for 
Chain Sukh. The clerk prepared the list, and Chain Sukh and Maula 
Bakhsh left together. Chain Sukh appears to have given the cheques to 
Maula Bakhsh after leaving Hamid Hasan’s house. This was at about 
10 o'clock in the morning. By noon Maula Bakhsh had disappeared with 
the cheques, and could not be found. 

Maula Bakhsh was subsequently arrested and committed to take his 
trial before the Additional Sessions Judge of Moradabad, by whom he was 
convicted under section 408 of the Indian Penal Code and sentenced to 2£ 
years’ rigorous imprisonment Against this conviction and sentence Maula 
Bakhsh appealed to the High Court. 

* • Mr. B. E. O'Conor, for the appellant. 

.-.'The Government Pleader (Maulvi Ghulam Mujtaba) for the Crown. 

Knox, J.— Maula Bakhsh, a dyer by caste, has been convicted of an 
offence und er se cti on 408 of the Indian Penal Code and sentenced to 

• Criminal Appeal No. 786 of 1903. ~ 
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rigorous imprisonment for two years and six months. It appears from 
the evidence ot Hamid Hasan and Inayafc Ahmad, vakils, that Mania 
Bakhsh was in the habit of attending Courts and offering or giving help to 
litigants. In April .1902 one Tulsbi, a -Tat, filed a suit against Chain Sukh, 
a sugar refiner of Nehtor, and Ihn Hasan, zamindar of the same place, 
for the price of molasses, which, as Tulshi said, he had supplied to Chain 
Sukh and for which he had not been paid. The suit was filed in the Court 
of the local Munsh, and on the 13th of -Tune a decree was passed ex parte 
against Chain Sukh. Chain Sukh applied and got this order set aside, and 
it^was to help him in the conduct of the revived suit, that Chain Sukh says 
he employed the petitioner. There is evidence, which has been believed, 
that Maula Bakhsh did take a more or less active part on Chain Sukh’s 
side. Hamid Hasan, the vakil, states that two or three times Maula 
Bakhsli brought a bundle of cheques for his inspection, and that on the 
day of hearing he intended to file these cheques in the case. On the 25th 
of September, the date fixed for hearing, Chain Sukh came into Bijnor. 
He handed the bundle of cheques and account book [30] to Maula Bakhsh. 
They went together to the house of Hamid Hasan. The vakil examined 
the cheques, and made them over to his clerk in order that a list might be 
prepared for Chain Sukh. The clerk prepared the list, and Chain Sukh 
and Maula Bakhsh left together. Chain Sukh says he gave the cheques 
to Maula Bakhsh. In this he is corroborated by Chaudhri BudhanSingh, 
who saw the cheques at the Arya Samaj rfarai. This was at 10 A.M.- By 
noon Maula Bakhsli had disappeared with the cheques, and could not be 
found. The last that was seen of him was driving in a tonga some three 

miles away from Bijnor. 

These are the main facts found by the Judge, and though 1 was at 
first inclined to doubt some portion, l have, after a careful consideration 
of the evidence of Chain Sukh and the witnesses Chaudhri Budhan oragb 
and Kanhya Singh, come to the conclusion that there is no goed ground 

for differing from the view taken by the learned Judge. 

But it was strongly pressed upon my attention by the learned 
counsel for Maula Bakhsh that the element ot dishonesty, an essential 
ingredient, so to speak, which must lie found present before a conviction 
can he rightly had under section 408, was absent, or at any rate was not 
proved. No wrongful gain had been shown to have accrued to Maula 
Bakhsh, and the wrongful loss suffered or said to have been suffered by 
Chain Sukh was purely hypothetical. I was much impressed by tie 
argument and took time to consider and consult authorities. 

It is true that the so-called cheques had all of them been honour® , 
so to speak, and were no longer of value as instruments upon wmc 
money could be procured, and the question really turns upon bow a 
these so-called cheques, which are not shown to have had at the time o 
their abstraction higher value than mere pieces of paper, could be be 
be property. I have come to the conclusion that they were P r °P ® r J 
within the meaning of the Indian Penal Code, even assuming th at 
were of no value further than the paper upon which they were wn e • 
The question of value, except so far as section 95 is concerned, &PP® 
quite immaterial and the conviction under section 408 of the Indian © 
Code is a good and sound conviction. , , fin( j 

[31] I have considered the question of sentence, and 1 do 
that, taking the circumstances of the case as proved, it is undul} sev 

The petition is dismissed. 
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KHAttAU SING LI v. POLA RAM 
27 A. 31 (=1 A. L. J. 305—1914 A. W. N 166.) 

appellate civil 

Before Mr. Justice Blair and Mr. Justice Barterji. 

Khauag Sing h and others (Decree-holders) v. Pola Ram 

{■hid amen t-d^bto r.) * 

„. .. D j „ , l’25th May, 1904.] 

Civ./ Procedure Cod^ section* 2 an l %\\-Act Local No. JIoJ 1901 (A ,ra Tenancy 

Act), sett tom liO f 1 77 (ind 193— * Order $ — 4 Decree f Appeal. 

JJ. 0 ? ^ru T \ app f \ WiU ,5e b0 the D * Istriob J “ d g 0 from an order of an 
Assistant Collector M the first ola^ if «ucb order, by the force of section 2 of 
tao Code of Civil Procedure, amounts to a decree. 

1905 A. W. X. -2,3=38 All ,81=3 A L. J. rr.l; Fol m .5 A W N ' 55 -f 1 ; 
J. 130 ; Ref : 6 A. L. J. 552=31 All M5.] L ' 

IN this case Kharag Singl. and others, decree-holders, applied for 
execution of a money decree against their judgment-debtor Pola Ram in 
the Court of an Assistant Collector of the first class. They were met 
with an allegation that by delivery of large quantities of grain to the 
decree-holders the decree had been partially satisfied, and it was prayed 
that part satisfaction of the decree might be entered up. The Court 
however, disbelieved the judgment debtor’s allegations, and disallowed 
his application to certify the payments set up by him. The judgment- 
debtor appealed to the District .fudge, who accepted the judgment-debtor’s 
plea ol payment, and reversed the order uf the Assistant Collector of the 
first class. The decree-holders thereupon appealed to the High Court 
urging that no appeal lay to the Court below\ 

Pandit Moti Lai Nehru and Dr. ZV; Bahadur Sapru, for the appel¬ 
lants. 

Munshi Gulzari Lai. for the respondent. 

Llaih and LANLRJI, JJ. This appeal arises out ol an order passed 
in execution of a decree by an Assistant Collector ol the first class. The 
sole point raised in the appeal before us is whether an appeal lay from 
that order to the District Judge. The decree was passed in a suit falling 
under No. 16 of Group B, [32] •Schedule IV of Act No. II of 1901. We 
have examined seriatim the sections which provide for appeals against 
decisions of officers ol different grades, and we find a marked distinction 
between the cases in which appeals are allowed against the orders of the 
Assistant Collectors of the second class and orders of Assistant Collectors 
of the first class. It is expressly laid down in section 176 of Act No II of 
1901 that an appeal shall lie to the Collector from the decree or order of 
an Assistant Collector of the second class in cases which include applica¬ 
tions mentioned in Group D of the Schedule. By section 177, an appeal 
lies to the District Judge from the decree of Assistant Collectors of the 
first class in the suits included in Groups A and B of Schedule IV. In 
that section the word order is omitted, and no doubt intentionally. By 
that section therefore an appeal is allowed exclusively in the case of a 
decree by an Assistant Collector. The contention’on behalf of the 
respondent is that by necessary inference the provisions of section 193 
provide for an appeal to the District Judge in those cases in which the 

* Second Appeal No. 090 of 1003, from a decree of W. F. Wells.~E.-ia~ 

Judge of Agra. dated the 24th of Juno 100.;, reversing an order of Eabu Rup Narain 
Assistant Collector, first class, of Muttra, dated tbe 30th of March 1903. * * 
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order of an Assistant Collector of the first class amounts to a decree. 
There can be no question in the present case that the order passed by the 
Assistant Collector was an order within the meaning of section 244 of the 
Code of Civil Procedure. An order under that section is by virtue of 
section 2 of the Code of Civil Procedure included in the term decree ' 
so that, though the section does not in itself deal with appeals at all, it 
seems to us that by applying to the provisions of the Agra Tenancy Act 
of 1901 the procedure enacted in the Code of Civil Procedure, it confers 
upon such orders the status of decrees and consequently there is a right 
of appeal from such orders under section 177. This conclusion is in 
harmony with that which has been arrived at in an unreported case— 
Execution Second Appeal No. 275 of 1903, decided by one of us last 
year.* As to the propriety of that decision we [33] entertain no doubt. 
We are of opinion therefore that the Court below rightly exercised its 
jurisdiction in appeal. This appeal therefore must fail. It is accordingly 

dismissed with costs. 


* The judgment in this case was as follows *. — 

BANERJI, J.'—The question in this case U whether the appeal which the 
present appellant preferred to the lower appellate Court from an order of the 
Assistant Collector, dated the 5th December 1002, lay to that Court. The Court 
below has held that no appeal lay. In my judgment the contention of the appel¬ 
lant must prevail. The order appealed against was an order granting execution 
of a decree An order granting execution is an order under seotion 244 of the 
Code of Civil Procedure, which by reason of section 193 of the N.-W. P. Tenanoy 
Act of 1901 is applicable to proceedings in a Court of Revenue. It appears that the 
respondent obtained a deoree for arrears of rent, and the arrears not having been paid, 
applied for ejeotment of the appellant. For reasons into which it is not necessary 
now to enter the Court to which the application was made dismissed it. Subsequently 
that Court made the order dated the 5th December 1902 direoting that the decree be 
exeouted. It is from that order that the appeal to the Court below was brought 
Seotion 177 of the Act providea that an appeal shall lie to the Distriot Judge from the 
deoree of an Assistant Collector of the first class in any of the suits included in Group 
A in which the value of the subjeot-matter exceeds Rs. 100. This was a suit inolu e 
in Group A and the value of it exceeded Rs. 100. If the order from which the appeal 
to the Court below was made is a deoree, undoubtedly an appeal did lie to that ur 
under seotion 177. As I have already said, the order being one granting execution oi 
the decree was an order under section 244 o! the Code of Civil Procedure, ana 
sequently came within the definition of the word 4 decree * Whether or not the app? 
would succeed upon the merits is a question with which I am not concerned^ H* 
regard to the provisions of the law referred to above, I think an appeal lay 
lower appellate Court, and the learned Judge was wrong in refusing to ,V o{ 

accordingly allow the appeal and remand the case under seotion 562 of the 
Civil Procedure to the Court below for disposal according to law. Costs cere 
hithereto will abide the event. 

Appeal dismissed. 


27 A. 33 (=1904 A. W. N. 167.) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Knox. 

Emperor v. Nanhe and others.* 

[26th May, 1904.] 

Criminal Procedure C'de % section 556 —Meaning of “ personally interested —MW 
Irate making himself a witness in a case which he is trying. _ 

* Criminal Revision No. 178 of 1904. 
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On ft day when the Courts were closed for th« . ».•, 

pewons oeme to a Magistrate's private houso and ? h ° 1,dtty ’' two 

to him. Whoa the Courts reoDoned d thorQ , ma,1 ° an °™1 complaint 

in the Magistrate’* Court which resulted in^nT- filed a wr l tt ? n 00 ®Plamt 
their trial hetore the same Slagistrate f« an offert! n,P j rSOna b . 01n «t > i 1 ' ; U P°° 
the Indian Penal Code. During the course o^ *n ! - 0e , u ? do , r , , ? otWD t 34 ] 3,33 of 

sWz^z.i'A^z preis (4) - 

Thb facts which gave rise to this application were as follows- 
uring the Christmas vacation of 1903 two men named Kadlie and Anwar 
came to the bungalow o the .Toint Magistrate of Budaun, and showed 
him certain injuries which they said they had received at the handlcf 
two men a karinda and a Musalman ; their names were not mentioned 
When the Courts reopened after the Christmas vacation a written com¬ 
plaint was filed in the Joint Magistrate’s Court, and in consequence 
thereof certain persons were put upon their trial before the .Joint Magis¬ 
trate. During the trial the Joint Magistrate considered it expedient to 
place upon the record what took place on the 26th of December and he 
accordingly recorded his own evidence on oath, and was duly cross 
examined and re-examined. As the result of the trial the three accused 
were convicted and sentenced, one to one month’s rigorous imprisonment 
the other two to small fines. Against these convictions and sentences an 
application in revision was presented to the High Court, and it was con¬ 
tended that the trying Magistrate being himself a witness in the case 
had no jurisdiction to try it. 

Mr. G. Dillon , for the applicant. 

The Assistant Government Advocate (Mr. W. E. Porter) for the 
Crown. 

Knox, J.—The sole ground on which I am asked to interfere with 

sr ° r u e i r n£ U b y the . Jom ‘ Magistrate of Budaun, dated the 11th of 
March 1904, and sentencing the applicant Nanhe to one month’s rigorous 

imprisonment and the applicants Mohi-ud-din and Husaini to a fine of 
Es. 15 each for an offence under section 323 of the Indian Penal Code is 
that, as the 13SJ Magistrate was a witness in the case, he had no juris- 
diction to try it, and his proceedings arc therefore void 

In order to understand how the Joint Magistrate came to he a witness 
in the case and to judge of the nature of interest he is said to have in it 
it will be necessary to set out a short statement of facts. During the 
Christmas vacation of 1903 two men, Kadhe and Anwar, came torthe 
Joint Magistrate at his bungalow, and showed him injuries which they 
said they had received at the hands of two men -a karinda and a Musal¬ 
man. The names of Pahladi Lai and Amirdula were not mentioned As 
soon as the Christmas vacation was over, the written complaint upon 
which this case was instituted was placed before the Joint Magistrate who 
thereupon took cognizance of the case in the usual manner During the 
hearing of it, however he conceived it expedient that he should place upon 
the record what took place on the 2 6th of December. He accordingly 

(1) (1898) T. L R. 15 All. 192. (4) (1«95) I L. R 20 Cal SY 7 

(2) U881) L. R. 8 Q. B. D. 888. (5) (1896) I. L. R 19 Mad 268 

(8) (1894) 1. L. R. 21 Cal. 920. (6) (1877) L. R. 2 Q £ D. 55 
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made a statement on oath, which he himself recorded. He permitted him- 
self to be. cross-examined and re-examined. The cross-examination 
and the re-examinaton was also recorded by the Magistrate. At the time 
no protest was made and no question of want of jurisdiction was raised. 
The deposition was recorded on the 10th of February the judgment 
was not given till the 11th of March, and from the date of the deposition 
to the date of the judgment this question was never put forward. 

Now, however, objection has beeu taken by the learned counsel for 
the applicants, who based his argument upon section 556 of the Code of 
Criminal Procedure, and referred to the precedents Ban Ktshore MtSrav 
Abdul Bah Miah (1), Girish Chandra Ghose v. Queen-Empress (2), 
Queen- Empress v. Manikam (3). He also invited the attention of the 
Court to the remarks of Mr Justice Lush in Serjeant v. Da^e (4). Lush, 

•f sa i(j._ The law does not measure the amount of interest which a 
Judge possesses. If he has any legal interest in the decision of the ques¬ 
tion one way he is disqualified, no matter how small the interest may be. 
The law hi laying down this strict rule [36] has regard, not so much 
perhaps to the motives which might be supposed to bias the Judge, as to 
the susceptibilities of the litigant parties. One important object, at all 
events, is to clear away everything which might engender suspicion and 
distrust of the tribunal, and so to promote the feeling ol confidence m the 
administration of justice which is so essential to social order and security. 
The circumstances of the cases cited above, in which it was found thatthe 
Magistrate concerned had an interest in the proceedings before him, differ 
very much from the circumstances of the present case. In the Urst 
case the Assistant Magistrate made a very thorough inquiry, and him¬ 
self felt that he was not in a position to act judicially upon the 
information which he had obtained in the course of it: In tlie second 
case the Magistrate had not gone into the witness-box, but had 
embodied in his judgment matters which had come to his per¬ 
sonal knowledge and under his personal observation, and matters, 
which, if relevant, he should have deposed to on oath in the 
witness-box. It is true that the Court did in that case lay down 
that no Magistrate can try a case m which he is himself a witness, 
the Madras case the Magistrate made a local inspection ol the scene ot 
the alleged offence for the purpose of seeing what damage had been^ done 
and the Court held that the Magistrate s view of the locus m quo was 
what influenced him in finding that the complaint ot actual damage being 
caused was true, and the defence that no damage was done was false, in 
the present case the Magistrate appears to have taken no further pars 
than is done by any Magistrate before whom an allegation is made ora y 
with a view to his taking action under the Criminal Procedure Code, that 
some person had committed an offence. The explanation to sectl0 “ “ 
lavs down one test whether a Magistrate shall or shall not ^ deemed 
be personally interested within the meaning of the section If the rea 
for imputing interest to the Magistrate is only that he had viewed 
place in which an offence has been alleged to have been commi 
that he has made an inquiry in connection with the case he is no 
deemed “ personally interested” so far as to oust his jitfisdiction. 
making of an inquiry [ 37 ] certainly goe s further than all thau is a ttnb-_ 

(1896) I. L. R. 19 Mad. 269 
(1879) L. B. 2 Q. B. D. 5*8 at P- 


(1) (1894) I. L. R. 91 Cal. 920. 

(2) (1893) I. L. R- 20 Cal. 857. 


(3) 

(4) 
567 
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kh ? P resent oasp - f>> the Full Bench inline hi the 

lines laid dowrUn'r °l} p’ fcllH Court preferred to follow on the 

thaTwhilh rl.lnn^fi QU T ' [U,hleiJ l ' 2X [,lthat oase I lielJ that 

interest; giving^! t“ 9 * Ma f. strate from trying a case is a substantial 

Cases m 1 k a r ® a1 bla u 9 and not mer0l y to a Possibility of a bias. 

proner'timp' 1 tbof' 7 ^ 0 " 6 ma, Y b ® expedient, if objection is taken at the 
piopei time, that a case should be transferred so as to remove any rea- 

he will noWet “f "“* ? 111 fche of the accused person that 

that am- - & 1 a ^ *• ^ iere are 110 Hounds whatever tor supposiug 
^° h SUS | lcl01 ! «»e mind of the accused in the present 

1 7 # s . ls evident irom fch e t ac b that they never raised the question 
lfc ls cleai * ] y an after-thought which has occurred to them as a 
eans tor escaping from the consequence of the act of which they hav* 
been touud guilty. I therefore decline to interfere. 


27 A. 37 (—1 C. L. J. 46=2 A. L. J. 237=32 J. A 17=8 Sar. 727). 

PRIVY COUNCIL. 

Rampal Singh (L'efendant) v. Ram Prasad Singh and othfks 

(Plaintiffs) * 

[12th and 15th July and 11th November, 1904 J 

[On appeal from eke Court oj ike Judicial Commissioner of Oudh, 

Lucknow). 

Ties judicata—"Civil Procedure Code, section IS—Question directly and substantially 

tn issue—Omission to raise ground of defence in former suit. 

H, an Oudh taluqdar, executed a deed of gift in 1869 by which ho purported 
to give to B (the only son of his elder son who was dead) the whole taluq with 
the exception of a few village*. In 1 STi a suit brought by H against R to 
have it declared that notwithstanding the deed of gift the proprietary right ’ in 
the taluq was vested m him was settled by a compromise, bv the terms of 
which various portions of the taluq were to be held for life by U’, R and I) the 
mother of R, and on the expiration of those three lives L (the youD^er .on of li) 
and his heirs were to succeed to the whole of the euate. f J his Compromise was 
embodied in a decree of Court. In 1^76 h and L brought a suit against R and 
his wife to cancel a deed conveying a portion of the taluq to the latter a* being 
jn excess of the.powers of alienation given to H by the .compromise of 1871 

lh u M ,u ,. tbab " ulfcdul “ ot contest the validity of ihe compromise, but 

upheld the alienation as valid, aad asserted that L had no such interest in the 
[38] property as entitled him to sue, and issues were raised on those points. 
The Court held that L ^waa a certain remainder man under the terms of the 
agreement, that he or his representatives will certainly inherit the estate 
some time or other, and that he was entitled to sue ; that the alienation was 
void as against H ?9 being in excess of the power reserved by the compromise 
to R, who was held only entitled to alienate for his life • but that no riti t had 
yet accrued tc , H and il to disturb the potion of wife lu Zf aUer 
the deaths of H, D and L , a portion of the. taluq was attached by creditors of 
R and sold m execution of decree without limit of title. In a suit brought by 
the son of L in 1396 against R, his judgment-creditors, and the purchaser at 
the sale to have it declared that the plaintifl was entitled as the immediate 
reversioner to an absolute estate in the portion sold on the death of R, and that 
after " a death the sale would be inoperative as against him. the defendant R 
set U p the defence that he had by virtue of the deed of gift of 1869 an absolute 

title which was not displaced by the effect of the compromise and the decree 
embodying it. 


Fresmt Lord Davby, Lord Robertson, and Sir Arthur Wilson 
(1) (1893) L. R. 16 All. 192. (2) (1881) L. B. 8 Q. B. D. 38J. 
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a eld by the Judicial Committee (confirming the decision ofthe Judicial 
Commissioners oi Oudh) that the decision in the suit ol 1876 uhwinjj 
established between R and L (the father and predecessor in title of the plaintifi) 
that R bad only a life-interest in the taluq, and that L (and therefore also the 
plaintifi as his heir) had a vested interest in remainder, iwas res Judicata m 

the present suit. 

[Ref. 6C.L. J. 621.] 

Appeal from a judgment and decree (November 15th, 1899) of the 
Court of the Judicial Commissioner of Oudh, which reversed a judgment 
and decree (April 29th, 1899) of the Subordinate Judge of Partabgarh. 

The chief question raised on the appeal was the nature of the 
interest possessed bv Baja Eampal Singh, the appellant, in the estate of 
Rampur Kaithoula, a taluq in Oudh. The second Summary Settlement 
of that taluq was made with Baja Hanwant Singh, to whom a taluqdan 
sanad was granted on 28th October 1859, and after the passing of the 
Oudh Estates Act (I of 1869) his name was entered in lists I and II pre¬ 
pared in accordance with the provisions of that Act. Baja Hanwant 
Singh had two sons, Partab Singh and Lachman Singh. The elder, 
Partab Singh, died before his father, leaving a son, Bampal Singh, the 
present appellant. In order to settle the succession to the estate, and 
prevent disputes between his grandson Bampal Singh, and his son Luch- 
man Singh, Hanwant Singh on 2nd April 1859 executed what purported 
to be a deed of gift of the whole estate (with the exception of six villagesj 
in [3b] favour of Bampal Singh, then a child ; and Bampal Singh s name 
was entered on the revenue registers by an order dated 19th January 
1860. Hanwant Singh, however, remained in possession and managed the 
estate. On 5th October 1864 Bampal Singh, who was then about 10 
years of age, leased a portion of the estate called Kalakankar to Hanwant 
Singh for his life rent-free; and the remaining portion of the estate canea 

Dharupur was placed under the management of Bampal bingh. 

When Bampal Singh attained majoiity, disputes arose between turn 
and Hanwant Singh, which eventually on 4th October 1867 they agreed 
to refer to arbitration ; and in the arbitration proceedings Dharupur wa 
also awarded to Hanwant Singh, who was directed to make an aUowanc 

to Bampal Singh for his maintenance. On 24th January 1869 Bampai 
Singh leased six more villages to Hanwant Singh for life, rent-free, and 

the Dharupur portion of the estate was placed under the manageme 
the Deputy Commissioner. Disputes continued between Hanwant oragn 
and Bampal Singh, and a suit was in 1871 brought by the former agam. 
the latter in the Court of the Deputy Commissioner of Sultanpur to 
declaration that, notwithstanding the deed of gift dated 2nd April 1 . 

(Hanwant Singh) was the absolute proprietor of the whole taluq. 
suit was compromised on 1st September 1871, the deed of compi 
providing that Bampal Singh should hold the Dharupur P orfcl °*\, f 
estate for life with remainder to his mother Dirgaj Kunwar vvndo 
Partab Singh), with remainder to Hanwant Singh ; that Hanwan _ 

should hold the Kalakankar portion of the estate for his life with r § 

der to Bampal Singh for life, with remainder to Dirgaj Kunwar or * 
and that the ultimate remainder to both estates on tho deaths 
want Singh, Bampal Singh, and Dirgaj Kunwar should be tolgo 
Singh and his heirs. A petition was presented to the Court prayi & q0 
the°suit might be disposed of in accordance with the compromise, 

7th September 1871, under section 98 of Act VIII of 1859, the then Cod® 
of Civil Procedure, a decree was made accordingly. Appended 
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deoree was a note to the effect that ** the Court direots that each party 
shall within two months draw up a formal m agreement embodying the 
terms of the compromise hied in this Court: ” but the only formal agree¬ 
ment afterwards made was one executed on 30th October 187i by 
Hanwant Singh alone, and duly registered. 
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On 5th June 1873 Rampal Singh made a gift of an absolute estate in 27 A. 37=1 
certain villages in the taluq to bis wife Subhao Kunwar. Thereupon C. L J. 46= 
Hanwant Singh and Lachman Singh brought a suit in the Court of the 2 ^ b- J. 
Deputy Commissioner of Sultanpur against Rampal Singh and Subhao 17 
Kunwar to set aside the deed of gift of 1873 as being in violation of the 
terms of the compromise of 1871 and the decree made on it, and praying 
that it might be declared void, and the donee be dispossessed, and that the 
rights of Hanwant Singh and Lachman Singh might be declared in conform 
mity with the compromise and decree. In defence it was contended that 
Rampal Singh had power to alienate as he had done, and that the gift 
was therefore valid ; that the possession of Subhao Kunwar could not be 
disturbed during the life-time of Rampal Singh ; and that Lachman Singh 
had no right to sue, as such right would nob accrue to him until the 
deaths of Hanwant Singh, Rampal Singh and Dirgaj Kunwar. No plea 
was raised that the compromise and decree of 1871 were invalid. In that 
suit issues were settled :—‘ ( 1 ) clause 2 of the sulehnama standing as it 
does, can a cause of action accrue to the plaintiff Raja Hanwant Singh 
from an alienation made during the life-time of the defendant'Raja Rampal 
Singh of the nature of the alienation in suit ” and (9) Has a cause of 
action accrued to Babu Lachman Singh or not? ” 


On these issues the Deputy Commissioner on 31sb October 1876 gave 
judgment as follows :— 

“ With regard to issue 9. Has a cause of action accrued to Babu Laohman Singh 
or not ? The Court was of opinion that plaintiff’s replication is sound, vie., that 
whereas the decision of the Judioial Lords of Her Majesty’s Privy Counoil, relied on by 
defendant, relates to a olaim to a future inheritance, the present claim relates to an 
aotual breach of agreement, and is, therefore, not covered by the ruling cited. If the 
ultimate devolution of the estate to Babu Laohman Singh and his heirs were only a 
mere doubtful and contingent probability the ruling might be relevant. But his 
position is far different to this, he is a certain remainder-man under the terms of the 
agreement, clause 7. That clause runs thus ’ On the death of the last survivor of 
these three [41] persons, to wit, Baja Hanwant Singh, Baja Rampal Singh, and Dirgaj 
Kunwar, mother of Raja Bampal Singh, Babu Lachman Singh, the second son of Raja 
Hanwant Singh, and his heirs or representatives, under the meaning of Act I of 1869, 
seotion 22, shall sucoeed to the whole of the taluqa of Bampur Kaithoula, but the 
said Babu Laohman Singh, or his heirs or representatives, shall not exercise any 
interference or control whatever over the said taluqa, except over the six villages 
alluded to in olause 8 hereof, till the death of the said Raja Bampal Singh and of his 
mother, Dirgaj Kunwar/ By this clause Babu Lachman Singh or his representatives 
will certainly inherit the estate some time or other. Issue 9, accordingly, was found 
against the defendants in this shape, that if cause of action be found to have accrued 
to plaintiff. Raja Hanwant Singh, it will also have acorued to plaintiff, Babu Lach. 
man Singh 

and on the issue whether the deed of gift was void as against Hanwant 
Singh the Court said :— 

•' Aa regards the cancelment of the deed of gift it appears to the Court that as in 
drawing up this instrument the Raja defendant has gone beyond the powers assigned 
to him under olause 9 of the agreement, the instrument must be pronounced to be 
null, void, and of no effeot whatever, either as authorizing the present possession of 
the Ran i defendant'or the devolution of the gifted villages after her death. The 
decree will pronounce accordingly ’* 
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As to the right to eject Rani Subhao Kunwar the judgment pro* 
ceeded • 

“ With regard, lastly, to that portion of the olaim whioh seeks to ejeot the Rani 
defendant from the gifted villages, the Court finds that no right whatever to olaim 
such ejectment has acorued to the plaintiff, Raja Hanwant Singh. Clause 2 of the 
agreement provides * that the estate of Dharupur shall remain and continue in the 
propriotary possession of the said Raja Rampal Singh during the life-time of'the 
said Raja Hanwant Singh without the power to will, sell, mortgage or otherwise 
transfer for a period beyond his life or otherwise dispose of the said taluqa or any 
portion thereof, and that tho said Raja Rampal Singh is declared to be at onoe com- 
potent to receive all the profits arising out of the said estate.' It is nob contended for 
plaintiffs, and it could not reasonably be contended that this clause does not empower 
ths Raja defendant to allow his wife, the Rani defendant, to exercise possession dur- 
ing his life on any terms that may be arranged between themselves, as long as no 
sort of alienation beyond his life is made. By the decree about to be given the bastt 
of the possession of the Rani defendant is altered, but the Court holds that so long as 
Raja Rampal Singh is alive he alone has the right to remove her from possession as 
long as the possession exercised bv her is one of the same nature as that which might 
have been exercised by himself under the agreement. In this view the Court will not 
deoroe the ejectment of the Rani defendant from the gifted villages.” 


The Deputy Commissioner thus held that the deed of gift of 
5th June 1873 was in contravention of clause 9 of the [48] com¬ 
promise ; that under clause 2 of the compromise Rampal Singh had a 
life-interest in the villages mentioned in the deed of gift of 
5th June 1873, and that the Rani Subhao Kunwar could accordingly hold 
those villages for Rampal Singh’s life-time and therefore refused to eject 
her from those villages. 

Hanwant Singh died on 30th June 1881; Dirgaj Kunwar died in 1882, 
and Lachman Singh died on 1st July 1888. 


On 23rd May 1889 Messrs. Eyre and Spottiswoode having obtained 
a decree against Rampal Singh brought to sale in execution the village of 
Parbara, part of the taluq Rampur Kaithoula, and on 21st January 1&96 
it was purchased by Basant Singh. Having failed in the execution pro¬ 
ceedings to limit the sale to the life-interest of Rampal Singh, Ram 
. Prasad Singh, son of Lachman Singh, instituted, on 24th March 1896. 
the suit out of which the present appeal-arose against Rampal Singh and 
Basant Singh, and Messrs. Eyre and Spottiswoode. The plaint prayed 
for a declaration that the sale would be inoperative and of no effect 
against the plaintiff after the death of Rampal Singh, the plaintiff claiming 
as the immediate reversioner on the death of Rampal Singh. 

The defence, so far as material, was that Rampal Singh acquired an 
absolute title to the whole taluq under the deed of gift dated 2nd April 
1859 ; that the compromise dated 1st September 1871 was invalid, not 
having been registered ; and that neither Lachman Singh nor the plaintiff 
could claim the benefit of the compromise, or the decree on it, not having 
been parties thereto. During the course of the hearing in the Court of first 
instance the plea was taken that the decree of the Deputy Commissioner 
of 31st October 1876 had finally decided that Rampal Singh had only an 
interest for his life in the taluq, the vested estate in remainder being in 
Lachman Singh and his heirs ; and that decision constituted a res judical 
in this suit. 

The Subordinate Judge held that the judgment of 31st October 1876 
did not operate as res judicata ; that • the compromise not having been 
registered was inadmissible in evidence; that Rampal Singh had acquired 
an absolute title to the whole taluq [43] under the deed of gift of 2nu 
April 1859, which title had never been displaced ; and that the plaintiff 
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not being a party to the decree on tho compromise could olaim no benefit 
under it. 

On appeal by the plaintiff the Court of the Judioial Commissioners 
oi Oudh (Messrs, bitnntrhassei and Dtas) delivered the judgment of the 
Court, of which the following is the material portion :— 

4 * '1 ha main contention in appoal is that the judgment of 197G finally deoides 
between the parties that Raja Rampal Singh had oniy a life-interest in village 
Barbara. Ihe appellant; has oited haja of Pittayur v. JJucki Satayya (1), in which 
it was hold that an estoppel is binding notwithstanding that the suit whioh raises it 
relatos to a difleront property. He has also referred to explanations 1 and 1 to sec¬ 
tion 1*3 of the Code of Civil I’rooedure, and has oited Kameshtoar Prasad v. Raj 
Kuviari Rattan Kumuar (2) as showing that any matter whioh might and ought to 
have been made a ground of defence or attack in such former suit shall be deemed to 
have been a matter dirootly and substantially in issue in suoh suit. Ho has also oited 
Pahaitonn Singh v. Maheshur Balchsn Singh, (3), in support of the view that it is not 
neoessary that a specific issue should have been raised in the former suit: it is suffi¬ 
cient if the matter has been decided in effect or by necessary implication though not in 
express words. He has cited Kali Krishna ‘lagoro v. Secretary of State for India (4), 
where it was held that in order to see what was in issue in the former suit or what was 
heatd and finally deoided, the judgment must be looked at. 

44 'lhe plaintiff appellant contends that Raja Rampal Singh has consistently 
acted on the compromise as a binding document, that he obtained mutation of names 
in his favour of the death cf Raja Hanwant Singh, on tho basis of that compromise, 
that he brought suits against mortgagees to recover properties mortgaged by Raja Han¬ 
want Singh and that he is now estupped from reprobating that transaotion. 

44 'ihe case of Raja Rampal Singh has been argued in a very elaborate manner by 
Pandit Sundar Lai. He contends that the tabular form of the decree of the 7th Sep¬ 
tember 1871'does not specify in whose favour the decree has been passed or against 
whom, and that it contains no mandatory order. It states that the application ha3 
been disposed of according.to the agreement between the parties in accordance with 
the order of the Revenue Court directing the parties, to draw up a formal agreement. 
An agreement was drawn up by Raja Hanwant Singh on the 30th October 1871, 
which embodies verbatim the terms of the compromise as filed in the Court. After 
some process in execution Raja Rampal Singh signed a dooument on the ‘26th Feb¬ 
ruary 1874, whioh has not been registered and has not been filed in this oase. The 
contention of the learned advocate is that the Court merely [44] directed the execu¬ 
tion of a document by the parties, but did not ombody in its judgment or deoree, the 
terms of the final deoision, and that consequently no evidence, other than the deed, 
could be produced to prove the transaction. 

“ The learned advocate lor Raja Rampal Singh argued that by the deed of gift of 
2nd April 1859 Raja Rampal Singh became the absolute owner of the estate and that 
nothing has since occurred to alter his title to the estate ; that he remained in pos¬ 
session till 1871, and ho is in possession now ; and that the deoree of 1871 is dofeotive 
and contains no mandatory order. 'Ihe judgment also does not finally dispose 
of the matter, but direot3 formal documents to be prepared, hence the judgment 
itaeLi conferred no rights on Raja Hanwant Singh, in the absence of formal 
documents, the agreement of 1st September 1871 being merely a contract to convey 
property. He citod Collector of (iorahhpur v. Palahdhari b'iugh (5), in support 
of the view that the decree was inadmissible in evidence in the present oase, 
being neithor a 4 transaction,’ nor a 4 fact/ within the meaning of section 13 of the 
Indian Evidence Aot. He contended that Babu Lacbman Singh, being no party to 
the oontract of 1st September 1871, could not maintain a suit to enforce benefits 
whioh the oontraot might confer on him ; that Raja Bampal Singh being the ownor 
of the property, it is only by his act and contract duly registered that the property 
could be transferred ; and that Raja Rampal Singh has done no such act, and that 
plaintiff therefore ba3 ho title to the property. 

“ With reference to respondent's argument that Raja Rampal Singh, by the deed 
of gift of 2nd April 1859, obtained an absolute title and that that title has remained 

(1) (1884) L. R. 12 1. A. 16 :1. L- K. ,3) (1872) 12 B. L R. 391. 

avid 219 U> U888) L - K * v ° L A. 186: I. L. 

( 2 ) (1892) L. K. 19 1. A. 234 : I. L. R. R. 16 Cal. 173. 

20 Cal. 79. 16) (1880 > 11 L * R ‘ 13 A1L h 
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unaffected by any subsequent transactions, it is urged for the appellants 'that the 
second Summary Settlement by itself gave no title on the 2nd April 1859, therefore 
Raja Haowant Singh had no title which h^j could convey to Raja Rampal Singh. If 
he had a title, it could not be a r ialuqdari tiule. The letter of the Government of 
India of 10th October 1859, and the sanad of 28th October 1859, did confer a title on 
Raja Hanwant Singh. Brij Jndar Bahadur Singh v. Janlci Kunwar (1) was cited 
on this point. It is urged that Act I of i8G9 again conferred title on haja Hanwa&t 
Singh :—(See Bur parshad v. Sheo Dayal (2) ; and that Raja Hanwant Singh held 
possession during the minority of Raja Rampal Singh. On the latter arriving at 
majority and disputes arising, Raja Hanwant Singh repudiated the title of Bampal 
Singh and sued the latter for a declaration of his title. If Raja Hanwant Singh had 
not a good title, his and Raja Rampal Singh’s were at least doubtful rights forming a 
fit subject for a family arrangement. I he case was settled by a family arrangement 
or compromise. 

“Section 23 of Aot I of 1877 lays down that 4 * 6 except as otherwise provided by 
this chapter the specific performance of a contract may be obtained by (c), where the 
contract is a settlement on marriage as a compromise of doubtful rights between 
members of the same family, any person beneficially entitled thereunder. Stapleton 
v. Stapleton (3) is to a similar effect. 

[45] “ Under section 98 of Act VIII of 1859 the duty of the Court was to dispose of 
the suit in accordance with the compromise. The compromise being entered verbatim 
in the judgment, the judgment is declaratory of the rights of the parties. The direc¬ 
tion of the Court that further documents should be prepared was a mere superfluity, 
the deoree under section 98 of Act VII1 of 1859 being final and fixing the terms bind¬ 
ing on the parties from the date of the docree. On this point, I am of opinion that the 
decree and judgment of the Revenue Court of 1 b71 sufficiently prove the decision of 
the Court. The direction of the Court that further documents should be prepared was 
made no doubt ex majose cauiela and was superfluous. A he family arrangement then 
entered into and confirmed by the Court was binding on Raja Rampal Sirgh. Baja 
Rampal Singh has approbated and derived benefits from that arrangement, and cannot 
now reprobate it. The compromise being a family arrangement, Babu Lachman 
SiDgh, though not a party to it, could take an interest under that arrangement. 

“ With regard to the litigation of. 187G the learned advocate for Raja Bampal 
Singh urged that the present plaintiff, Lai Ram Prasad bingh, was noton the record 
in the suit of 1876. It is said that he claims under Babu Lachman Singh or Baja 
Hanwant Singh. He is no heir of Raja Hanwant Singh, the estate going by oufltom 
to the eldest son. He is the eldest son of Babu Lachman Singh, but it is alleged that 
mere relationship is insufficient. Ahere must be privity of estate : see Hukm Chand 
on Res Judicata, page 184: and if that is the true rule, plaintiff must show that he takes 
inheritance as successor from Lachman Singh. Uader clauses 5 and 7 of the agreement 
of 1st September 1871, Babu Lachman Singh had only a contingent estate, and in the 
event of Raja Hanwant Singh surviving Babu Lachman Singh, the absolute estate 
would have vested in Raja Hanwant Singh. If thus, in 187b, at the time of the suit 
Babu Lachman Singh had only a contingent interest, he had no heritable or transfer¬ 
able estate and nothing passed from Babu.Lachman Singh to the plaintiff on the 
death of the former, there being no privity of estate between them. The learned 
advocate oited Bhagwanta v. Sukhi (4), Rudr Narain Singh v. Rup Kunwar (5), and 
Ram Narain v. Bisheshar Prasad (6), as showing that there wa3 no privity of estate 
between different reversioners to a Hindu holding a life estate. 

“ Dealing with the plaintiff appellant's contention that events which happened 
after 1P7G, i.e.» the death of Raja Hanwant Singh, had changed Babu Lachman 
Singh’s contingent interest into a vested remainder, the learned advocate urged that 
under section IS of the Code of Civil Procedure, in order to establish an estoppel, it ia 
necessary that the parties should be litigating under the same title, that is necessary 
to see under what title Babu Lachman Singh was litigating in 1816, that the plain¬ 
tiff cannot succeed unless the inLeiest of Babu Lachman Singh vested in him from 
its inception in 1871, that the Court cannot consider any title acquired after the suit 
of 1876. 

[46] 44 In my opinion, there oan be no doubt that plaintiff is claiming under Babu 
Lachman Singh within the meaning of section 13 of the Code of Civil Procedure. Babu 
Lachman Singh wa s a party t o the litigation of 187 D, the question directly and 

(4) (1899) I. L. R. 22 All. 33. 

15) (1878) I. L. R. 1 All. 784. 

(6) (1888) I. L. R. 10 All. 411. 


(1) 11877) L R. 5 I. A. 1 (12). 

(2) (1876) L. R. 3 I. A. 259 (270). 

(3) (1739) 1 Atk. 2. 
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substantially in issue was whether he had a oontingent or a vested interest under the 
compromise and deoree of 1871. The Court substantially held that he had a vested 

remainder and could therefore sue to set aaido an alienation The present plaintiff ig 
suing on the same vested mtorest as heir to his deceased father. He therefore olaims 
under his fathor, and there is full privity of estate between the plaintifi and his father 
It is immaterial whether the Court in 1376 wag right or wrong in holding that Babu 
l^Gnman Smgh had a vested remainder. The deoisioa was? conclusive between Raja 
Kampal bmgh and Babu Laohman Singh. It is equally conclusive in favour of Babu 
Laohman Singh's son, who is litigating under the same title as his father. From tho 
mere faot that Raja Hanwant Singh died aftor the deoree of 1876 (though that faot 
might strengthen the plaintiff s case irrespective of his plea of res judicata) it does not 
follow that his plea of res judicata is thereby weakened, the plaintiff is still litiga¬ 
ting under the same title as hig father, who oonolusively established it against the 
defendant by suit in 1876. 

“ The learned advocate further contends that the matter, now direotly and 
substantially in issue, was not direotly and substantially in issue in the suit of 1S76, 
that though a person cannot sue alone to enforoe a oontraot to whioh he is no party, 
he may join as a co-plaintifi in a suit brought by a party to the oontraot:—Pollook 
on Oontraots, 3rd edition. 219. • Inasmuch as Raja Hanwant Singh was a party to the 
suit in 1876, it was open to Babu Laohman Singh to come in as a co-plaintiS and 
henoe it oannot be said that Raja Rampal Singh might and ought to have made that 
matter a ground of defence in 1876. 

“ He further urges that Raja ltampal Singh could not have pleaded the invalidity 
of the compromise of 1871 on the ground of want of registration in the suit of 1876. 
beoause under olause 9 of the compromise Raja Rampal Singh contracted not to trans¬ 
fer exoept under oertain conditions. That compromise was embodied in the judgment 
of 1871 in the suit between Raja Hanwant Singh and Raja Rampal Singh and was 
res judicata between them. Raja Rampal Singh, therefore, could not have made that 
matter a ground of defence against Raja Hanwant Singh in 1876. 

“ The learned advocate contends that the suit of 1876 was based on a breaoh of 
contract; while the present claim is that the plaintiff has an absolute vested right. 
He oontends that the terms of the judgment of 1876 are not clear, the term ‘certain 
remainder-man * not being known to the law. The finding is only on obiter dictum ; 
the Judge in terms refused to make any declaration in favour of the plaintiS as 
olaimed in the first relief. He cancelled the deed of gift, and refused to grant posses¬ 
sion, the relief being based on breach of oontraot. Raja Hanwant Singh and Lachman 
Singh occupied the same position, Raja Hanwant Singh being allowed to sue as a 
oontraobing party and Babu Lachman Singh as a co-plaintifi, as held in Gregory v. 
Williams (1) quoted in Pollock on Contraots, 3rd edition, page 219. 

[47] “ lb is contended that in the litigation of 1876, the plaintifi did npt olaim a 
vested remainder nor did the plaintiff plead such a right nor did the Court grant a 
declaration of such a right. Assuming that the Court in 1876 did hold that Babu 
Laohman Singh had a vested remainder, and that thore had been a breach of oontraot, 
it is contended on Shib Outran Lai v. Raghunath , (2) that the finding as to the 
breaoh of oontraot comes first in logical sequence, and that the finding as to the 
vested remainder is merely a oorollary to this finding and is therefore not res judicata. 

“ The suggestion of the learned advocate that the Court in 1876 allowed Babu 
Lachman Singh to sue aa a co-plaintifi on the principle of Gregory v. Williams (1) 
seems to me to be opposed to the proceedings and judgment of the Court. Ihe argu¬ 
ment now raised nowhere appears throughout the proceedings in that case. Babu 
Lachman Singh olaimed to have an interest under the compromise of 1871, whioh 
entitled him to have an alienation by Raja Rampal Singh set aside. It was pleaded 
that his right to sue would not accrue until the deaths of certain persons. The judg¬ 
ment of the Court plainly shows that the question before it was, whether Babu 
Lachman Singh had a contingent interest only or a vested remainder. The Court 
held that he had a vested remainder and could maintain the suit. 

“ If the present contention of the learned advocate is correct that Raja 
Rampal Singh has been taluqdar from the date of the deed of gift of 1859 and that 
the deoree of 1871 and the subsequent transaction have not altered his status as 
absolute owner, and that Babu Lachman Singh had no interest in the deoree of 1871 
and could institute no suit with regard to Raja Rampal Singh’s dealing with the 
property, those matters might and ought to have been made ground of defence in the 
suit of 1876. They would, if established, have defeated the olaim of Babu Lachman 

(1) (1817) 8 Merivale, 582. (2) (1895) L L. R. 17 All. 174. 
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Siooh These matters were cot put forward in that case. The Court head ana 
decided in that case that Baja Bampal Sicgh was cot an absolute proprietor and that 
he W only a life-interest in the estate. 1 hold that under explanation II, section 13, 
of the Code of Civil Procedure these matters must he deemed to have been matters 
directly and substantially in issue in the suit of 1816. 

The respondent, Basant Sicgh, defended the case on the same grounds as Baja 

Rampal Singh. * 

„ t iw [he iudemont of the Civil Court in 1376 U conclusive between the 
nn .. the pre c 0 at <uit § and establishes the fact that Raja Rampal Singh has a life- 
ict ;t oMy ic ~ plrbara with remainder to the plaictifi. It is unnecessary to 
decide whether, irrespective of the plea of r f sjui,cata, the plaintiff has established his 
oase. The question involves only matters of law. 

Oq this appeal, - . .. , , . 

Mr C. IF. Aratkoon, for the appellant, contended that it had been 

wroDglv. deoided by the Judicial Commissioners that the decision of 
the Deputy Commissioner of diet October 1876 [48] constituted res 
judicata betweeu the parties in this suit. In the suit of 1876 Daohman 
Singh was not suing on the same title aa the plaintiff in the present suit, 
who was not a party nor claiming through a party to that suit, nor was 
the iaauo aa to the intereat of Rampal Singh in the property in dispute 
substantially raised in the former suit The substantial issue^there> WH 
whether there had been a breach of the compromise of 1871, and the 
case of Kattama Natchiar y. Doradnga Tevar (1) which related to a 
olaim to future inheritance, was held not to be appUoable. IS B 
Arthur Wilson. It was not contended in the suit of 187 b that the 

oompromiae of 1871 was not binding : waa not that a point wbiflh you 
mif'ht and ought to have taken, but. omitted to take, ™ fchin ™ 
meaning of explanation II of seotion 13 of the Civil Prooedure 
Code ?]'• It waa not a point “ direotly and substantially m wsne in.fta 
former euit ” Reference waa made to Shib Ohara* Ltd v. Baghunalh 
(2) The oompromiae, moreover, of 1871 never was a binding agwernwh 
In the first plane it was not regietered and therefore not valid under 
SJZS&K** under the Oudb Estates Act (I of 
of which provides Shat, unlesa in certain oases, of jhmh thia 
not one, a taluqdar had no power to give or bequeath his estate ex £ 
by an instrument duly registered in accordance with that Act 
second place the compromise of 1871 was not intended^ to be final, 
relief was given by the decree on it, and that, decree i e t 

party should ‘•within two mouths taw up a to 
embodying the terms of the conJPromise. Something ’ 0nt anl J 

(which was never done), was necessary to oomplete the g “ iai 

make it final. The respondent, .moreover, was not M f 0D the 
therefore could not derive any benefit under it. The PP a ; aer - fche 
other hand, had acquired an absolute, Mle in the estate in ' bmit ted, 
deed of gilt of 2nd April 1859, which title, as had been, it was bud 

rightly held by the Subordinate Judge,'bad never been ist ^ ^ 

Mr. De Gruylher, for the respondents, oont ^ BO jj. 

decision in the suit of 1876 was res judfeata 1 “ fch ® bad only 

•That deoision finally determined that ‘he # PP ' ig6ne in 
a life-interest in the taluqdari estate. T^t «_»s the b t ^ . n ig , aB 
the suit, the validity of the compromise o; 1871 no 6 been ra j ge d 
The contention that it was invalid, shoulc', lf r ® lle ’ res judicata' 


(1) (1875) 15 B. L. B. 83 (108); L. B 
2 I. A. 269. 


( 3 ), 


(1895) I. L. R. 17 AIL lH- 
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JSK!' Ra J kunan Ruttan Koer (1). The rights of the 19o4 
oromiee 1 0/1871®'fh 7 ? re ; 'J ™ 8 Bnbmitt « d . governed by the com- 12, 15 . 

dS hii! : h9 , ftP r' knt had Rotfld 00 kba * compromise and had Nov - U ‘ 

ooZn^rl m ’ •, th6 pBtlti0n t0 tbe ' Co ’"- k ° f k ho parties to that r^ Y 

duXedlfi that the^agreement may be recorded and the suit he Oooncil. 

S ° ,n aoo ° rdR ?. 00 therewith the appellant was now, therefore, , — 
ne~v * 3Uk,Dfi V Val . idity ' f0r which was n ot ” l1 V'If- 1 

IflfiQ whi’t V WM y°\ lnvalld by reR80c of seotion 13 of Act I of 2 A.lV 

1869 whioh only applied to transfers bv gift or bequest." As to the 237=32 I. A. 

?l° f r kb ° ^. ourfc tbat farther doouments were to be filed and 17=8 Sar - 
that the intention was that the compromise was not to be final W ' 

VVvVfqVp ^an done, a f0r ? al aRr0ement Wla 6,0d by Hanwant 
ormV 3 “ 30th O“ tob6 '' 18 71, a° d °ne was signed by Rsmpal Singh on 
26th February 1874, but it was not in the record in this suit The 
appellant d‘d not acquire an absolute title under the deed of gift of 2nd 
April 1859 ; that was superseded by the sanad granted to Hanwant Singh 
on 28th October 1859, and from that time, and therefore in 1871 when 
the compromise was made, Hanwant Singh was the talaqdar of the 
estate. For these reasons the deoision of the Judicial Commissioners ' 
should, it was submitted, be upheld. 

Mr. Arathoon replied. 

1904, November lljfc.— 1 The judgment of their Lordships was deli- 
vered by Sir Arthur Wilson 

The suit out of whioh this appeal arises relates to lands forming part 

of the estate Rampur Kaithoula, a fcaluqa governed by the Oudh Estates 
Act, I of 1869. 

The talaqdar of Rampur Kaithoula was formerly Raja Hanwant 
Singh, with whom the second Summary Settlement was made, and to 
whom a taluqdari sanad was granted in [50] October 1859. His name 
was entered in the first and second lists under section 8 of the Oudh 
Estates Act. 

Raja Hanwant Singh had two eons, Partab Singh, the elder and 
Laohman Singh, the younger. Partab died before April 1859, leaving a 
widow, Dirgaj Kanwar, and a son. Raja Rampal Singh. Laohman/the 
younger son of Raja Hanwant, survived his father. 

On the 2nd April 1859 Raja Hanwant Singh, after the death of his 
elder son. Partab Singh, executed a deed of gift, registered in due course 
by whioh be purported to convey to Partab’s son, Raja Rampal Singh 
the whole estate of Rampur Kaithoula, with the exception of six villages 
whioh were to go to Raja Hanwant Singh's younger son, Laohman. 

Differences afterwards aroee between Raja Hanwant Singh and his 
gt»na 8 on, Eaja Rsmpal and the former brought a suit against the latter 

» 18 V Wbl f ® a)a 9 ° nghk S deolara(iioa Dotwithatan- 

dmfl the deed of gift of 1859, the proprietary right in Rampur Kaithoula 

and the power to diapoae of it by will, were vented in him That suit 

was settled by a compromise expressed in a petition of the parties • and 

on the 7th September 1871 a decree was passed accordingly Vboh 

embodied the terms of the compromise. As to those terms it is enough 

to say that, according to them, various portions of the estate were to be 

held for a Beries of life estates by Raja Hanwant Singh Raia 

Singh, and the mother of the latter, Rani Dirgaj Kunwar', end ?bat X 

the expiration of those three lives Laohman Singh, the seoond son of 


( 1 ) 


(1899) L. R. 19 I. A. 984 (988) : L L. R. 90 Cal. 79.(86). 
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Raja Hanw&nb Singh, was to succeed to the whole taluqa. The compro* 
mise further contained a clause empowering Raja Rampal by will or deed 
to give lands absolutely amongst his widows or children, with a limit of 
value, and subjeot to other restrictions. It should be observed that to 

these proceedings Lacbman Singh was not a party. 

I n 1873 Raja Rampal Singh executed and registered a deed mfavour 
of his wife Subhao Kunwar conveying to her certain villages forming part 
of the taluqa Rampur Kaithoula. In 1876 Raja Hanwant Singh and his 
Bon Laohman Singh filed a suit in the Court of the Deputy Commissioner 
of Parbabgarh [SlJ against Raja Rampal Singh and his wife, asking for 
cancellation of the last-mentioned deed, and to displace the possession of 
the second defendant under it. 

That suit was defended on various grounds, amongst which it is enough 
to notice that the then defendants asserted the complete validity of the 
gifts impugned, and explicitly alleged that Laohman Singh had no such 
interest in the property as to entitle him to sue. And issues were raised 
upon these points. The Deputy Commissioner by his judgment in that 
suit held, with regard to Laohman Singh, that he was a t certain 
remainder-man, under the terms of the agreement, that he or his 
representatives will certainly inherit the estate some time or other, and 
that “ if cause of aotion be found to have aocrued to plaintiff Bft]» 
Hanwant Singh, it will also have acorued to Babu Laohman Singh. 
And as to Raja Hanwant Singh it was held that the alienation impugned 
was void as against him, on the ground that it was in excess of the power 
reserved to Raja Rampal Singh in the compromise of 1871. On the o her 
hand, ib was held that Raja Rampal Singh could alienate for his own life. 
The decree that followed deolared the gift in question to be null, void, 
and of no effect whatsoever, either as authorizing the R.am 0 present 
possession or as regards the devolution of the villages specified in it after 

her death ; M while it went on to say that no right had yet acorued to 

plaintiffs to disturb her possession. 

Raja Hanwant Singh died in 1881, Bam Dirgaj Kunwar, the mother 

of Eaja Bampal, in 1882, and Laohman Singh in 1888. 

In 1889 a fresh controversy arose. Messrs. Eyre and Spottiswoode 

having obtained a decree against Baja Eampal Singh proceeded to execrate 
it by attachment and sale of mauza Parbara, a village 'Minded m the 
taluqa Eampur Kaithoula, and the mauza was sold, without 
title, to Basant Singh. Thereupon Earn Prasad Singh the son and he 
of Laohman Singh, brought the present suit, on the 24th March 1896, 
the Court of the Subordinate Judge of Partabgarh, against Eaja Bamp» 
Singh, Basant Singh, and Messrs. Eyre and Spottiswoode. The pl» 
relied upon the settlement under [32] the °omPr°®“« • na . 

1871, and aBked for a decree declaring that he was entitled, as imm , 
reversioner, to the absolute estate in mauza Parbara after tMei 
Baja Bampal Singh; and that the sale in execution of that> "j 

he inoperative against him after the aeath of the Ea]a. The p> 
defendant, Eaja Rampal Singh (whom alone it is necessary to «o« 
set up in answer to the suit a oase to the effect that he had_ an 
title by virtue of the deed of gift of 1859, and that for various 
the compromise of 1871 and the deoree embodying it were not efleo 
to displace that title as between him and the plaintiff in this sum. 

At the hearing the plaintiff relied upon the deoree of! 1876 “ * 
established, as between the defendant Eaja Bampal Smgh ana 
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Singh (the father and predeoessor in title of the plaintiff), that the Raja igni 
a only a life-interest; in the estate, and that Laobman Singh (and there- July 12, 15 . 
fore also the plaintiff as his heir) had a vested estate in remainder. Nov. 11. 

The Subordinate Judge held that the deoree of 1876 did not operate p ~ 

M res judicata in respeot of the matters in question in this suit, and coonoie, 
lading in favour of the defendanta on other points diamiaaed the auiti. - 

On appeal to the Court of the Judioial Commiaaioner the learned ^ ^7=1 

Judges of that Court differred from the 6rst Court on the question of res C *t J ; 46 T = 
judicata, holding that the decision of the Court in 1876 was conclusive 237=32 I. A 
of the present case. Their reasons for so holding are thus stated 17=8 Bar. * 
There oan be no doubt that plaintiff is olaiming under Babu Laohman '727. 
Singh within the meaning of seobion 13 of the Code of Civil Procedure. 

Babu Laobman Singh was a party to the litigation of 1876, the question 
directly and substantially in issue was whether he had a contingent or 
vested interest under the compromise and deoree of 1871. The Court 
substantially held that be had a vested remainder and could therefore sue 
to set aside an alienation and “the judgment of the Civil Court in 1876 
is conclusive between the parties to the present suit and establishes the 
faot that Raja Rampal Singh has a life-interest only in mauza Parbara, 
with remainder to the plaintiff. It is unnecessary to deoide whether 
irrespective of the plea of res judicata the [53] plaintiff has established 
his oase. The question involves only matters of law." The learned 
Judges accordingly set aside the deoree appealed against and made a 
decree in favour of the plaintiff. Against that deoision the present ap¬ 
peal has been brought by the defendant Raja Rampal Singh, the respon¬ 
dents being the representatives of the plaintiff. 

Their Lordships agree with the learned Judioial Commissioners as 
to the effeot of the deoree of 1876 ; and they think it unnecessary to add 
anything to the reasons so dearly stated by those learned Judges. 

Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed. The appellant will pay the ooBts. 

Appeal dismissed. 

Solicitors for the appellant: Messrs. T. L. Wilson and Co. 

Solicitors for the respondents: Messrs. Watkins and Lempriere , 


27 A. B3 (=1 A. L. J. 398=24 A. W. N. 160.) 

APPELLATE CIVIL. 


Before Sir John Stanley , Knight , Chief Justice, and Mr. Justice Burkitt, 


Sheo Dat and others ( Plaintiffs ) v. Sheo Shankar Singh and 

OTHERS (Defendants)* 

[2nd June, 1904.] 


Act No. I of 1877 (Specific Belief Act) section 21 —Civil Procedure Code , section 523— 
Arbitration—Agreement to refer made pending a suit— Such agreement a bar to 
the continuance of the suit 


Where parties to a amt have agreed to refer the matters in dispute between 
them in suoh suit to arbitration, suoh an agreement ousts the jurisdiction of 
the Court to proceed with the suit, whether it is filed in Court under the provi¬ 
sions of flection 623 of the Code of Civil Procedure or not. 8alig Ram ▼. Jhunna 
Kuar (1), 8heoambar v. Deodat (2), and 8hib Lai y. Hira Lai (8) followed. 


* Appeal No. 8 of 1904 under section 10 of the Letters Patent. 

1 ) (1881) L L. R. 4 AIL 546. ( 8 ) Weekly Notes, 1888. p. 188- 

2) (1886) L I*. R. 9 All. 188. 
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[Ref. 8 Bom. L R- 777; 12 M. L. T. 138=29 M. L. J. 290—1912 M. W. N. 1091—161. 

' C. 478.] 

Tn suit for pre-emption, after servioe of Bummons on the defendants, 
fVia , .(-ifla .greed to refer the matters in dispute between them to arbitra- 
Uonand an aeration agreement was drawn up and signed. Notwithstan- 
dine this agreement, the suit oame on for bearing. The Court (Officiating 
Subordinate [54] Judge of Gorakhpur), in the absence of evidence to esta¬ 
blish the agreement, was not satisfied that any such agreement existed and 
proceeded to determine the suit on the merits. The defendants appealed, 
The lower appellate Court (District Judge of Gorakpur) remanded an 

issue to the Court of first instance for a finding as to whether the agree- 
, , < r i n f ao t been exeoubed or not. The finding returned 

was that it had been executed, and with this finding the Distnot Judge 

agreed He did not, however, coneider it a bar to the hearing of the 

appeal which he proceeded with, ultimately passing a decree for pre- 
appea , , { fcbe plaintiffs. The' defendants appealed bo the 

hSC ourt, when the single Judge of the Court, before whom the appeal 
nn for hearing oame bo the conclusion that the agreement to refer 
u r fco the suit, and accordingly deoreed the appeal and dismiBfle 
the plaintiff’s suit (l). From this judgment the plaintiffs appealed under 

section 10 of the Letters Patent 

Munshi Gobind Prasad, for the appellants. 

Munshi Gokul Prasad, for the respondents. 

q T .« T , ET C. J.. and BURKITT, J.—The question raised in this 

1 : B nob a novel one. It has been the subject of consideration by 
appeal is n { this High Court. The suit out of wbioh the 

appeafbasMisen was brought by the plaintiffs for pre-emption. After 
the service of summons on the defendants the parties agree o re 0 
matter To arbitration and an arbitration agreement was drawn up and 
signed Notwithstanding this agreement the oase oame on for_he nng 

vfL-,, the Court of first instanoe, when, in the absence of 0T100no , 
L fthli h the agreement, the Court was not satisfied that any such 

agreement existed and proceeded to determine tb08m ‘°“ ‘ ® “j nM i 
On appeal the lower appellate Court being dissatiefied w th ^ 
of the Court of firsb instance to allow time to one of t e p 
move the agreement, remanded an issue, under section 566 of m 

Code of Civil Procedure, to the Court of firsb instanoe for 
H rnu„ j flBue wft8 whether or not a valid agreement to refer b 

rafil the learned Disbriot Judge approved of the finding. , tha 

j„ag.“«. t. >b. 

matter in dispute to arbitration was not a bar to th0 f " rfc “ e .^ a tbe 0 nit 
nf the suit He therefore considered the evidence and deoi , 

on the merits, giving a decree to the plaintiffs £or p ^7 0 SioTthsU^ 
to this High Court our brother Blair came to the oonc us ^ ^ 
agreement was a bar to the suit, and dismissed the suit With ^ 
Courts. From his deoree the present appeal has been preter 

■action 10 of tbe Letters Patent. , . . 3 i 0 f the 

The contention of the appellants before us is tba . (orfl 8 ait 

Specific Belief Act only applies to agreements 6 " ™ d which 

and does not apply to an agreement, suoh as the present , tbe 
entered into nendin e the suib. The argument advanoad o nb_h—- 

(1) Weekly Notes, 1904» p. 9* 
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respondents is that aeofcion 523 of the Code of Civil Procedure apptieB as 
well to a case in which a reference to arbitration baa been made pending 
the suit as to a reference made before any litigation haB been instituted. 
This question haB, as we have said, been the subject of consideration by 
this High Court. In the case of Salig Ram v. Jhunna Kuar (1), Sir 
Robert Stuart, C.J., and Tyrrell, J., held on appeal that where the parties 
to a suit had agreed to refer the matters in difference between them in 
BUch suit to arbitrators, the further bearing of the suit was rightly held 
to have been barred under section 21 of the Speoiffo Relief Aot. This 
decision was followed in the latter oase of Sheoamber v. Deodat (2), by Sir 
John Edge, C.J., and Tyrrell, J., and by the same Judges again in the 
oase of Shib Lai v. Eira Lai (3). We see no reason for differing from 
the decision at whioh they arrived. It appears to us that, having regard 
to the sections of the Code of Civil Procedure, dealing with the subjeot 
of arbitration, section 523 was intended to have effeot in a oase such as 
the present. Seotion 506 and the following sections, up to section 522, 
deal with cases in whioh the parties to a suit desire to leave the matters in 
difference between them to arbitration and apply to the Court for an 
order of reference. Those are [98] not cases like the present. In suoh 
oases there are provisions for all the neoeBBary Bteps following upou 
an order of reference by the Court, But seotion 523 refers to caBes 
in whioh persons, whether they be litigants or nob, themselves agree, 
independently of the Court, bo refer the matters in difference between 
them to arbitration, and ask the Court bo have the agreement filed ; 
then section 525 enables parties who have agreed bo refer their diffe¬ 
rences to arbitration and have obtained an award bo have that award 
filed in Court. The oourse whioh the appellants in the present 
oase ought to have taken is that provided by section 523. They omitted 
bo follow that course, and, despite the fact that they had agreed to 
refer the dispute to arbitration, proceeded bo carry on the litigation. 
We think it would be most inoonvenient if two simultaneous pro¬ 
ceedings in respeob of disputes were allowed, namely, arbitration pro¬ 
ceedings and proceedings before a Court of Justice. We think, therefore, 
the decision arrived at by our learned colleague was correct, and we 
dismiss the appeal with oosts. 

Appeal dismissed. 


27 A. fi6 (=24 A. W. N. 161.) 
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Before Sir John Stanley , Knight f Okie/ Justice, and Mr. Justice Burkitt. 


Har PRASAD (Plaintiff) v. Jagan Lad and another (Defendants).* 

[3rd June, 1904.] 

Civil Procedure Code , section 285 —Execution of decree— Sale by Court of lower grade 
of property attached by a Court of higher grade—Sale invalid. 

Where the flame property is under attachment by two Courts of different 
grades, a sale effected by the Court of lower grade is a nullity, whether such 

• Second Appeal No. 273 of 1903 from a deoree of W. R. G. Moir, Esq , Additional 
District Judge of Moradabad, dated the 1st of December 1J02, confirming a deoree of 
Babu Pramatha Nath Banerji, Subordinate Judge of Moradabad, dated the 11th of 
June 1902. 

(1) (1882) I. L. R. 4 All. 546. 

(2) (1886) 1. L. R. 9 AIL 168. 
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(8) Weekly Notes, 1888, p. 138. 
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sale was effected in ignorance o! the attachment imposed by the Court of higher 
grade or not, and consequently a purchaser at suoh sale has no locus standi to 
sue for a declaration that a subsequent sale held in pursuance of the attach¬ 
ment imposed by the Court of higher grade is not valid. Chiranji LaU. 
Jawahir Mai (1) followed. 

[Dies. 34 Cal. 836=C C. L. J. 130 ; Pol. 31 All. 527=C A. L. J. 703.] 

IN this case one Indar Sahai, on the 11th of December 1894, 
obtained a simple money decree against Banke Rai. The deoree • 
was transferred to the Court of the Munsif of [57] Bijnor for 
execution, and on the 12th of February 1898. a house belonging 
to the judgment-debtor was attached by that Court. On the lit 
of May 1893 another oreditor of Banke Rai, Karim-ud-din, obtained 
a simple money decree against Banke Rai, and that deoree was transfer¬ 
red for execution to the Subordinate Judge of Moradabad, who exeroised 
jurisdiction in the Bijnor distriot, and on the 2nd of .April 1898 the same 
house which had been attached by the Munsif of Bijnor in execution of 
Indar Sahai's deoree was again attached by the Subordinate Judge of 
Moradabad. On the 6th of June 1898, the house was put up for sale by 
the Munsif and was purchased by one Har Prasad. On the 13th of 
Ootober 1901, Karim-ud-din transferred his deoree to Jagan Lai, who, on 
the 14th of Ootober 1901, applied to the Subordinate Judge to substitute 
his name for that of the original decree-holder and to proceed with the 
execution thereof. This application was granted. Thereupon Har 
Prasad intervened and filed an objection to the execution of the deoree. 
This objection was overruled and the house was again sold, and an ap¬ 
peal filed by the objector was rejeobed. Har Prasad accordingly institu¬ 
ted the present suit for a declaration that the sale of the house in ques¬ 
tion under the defendant Jagan Lai’s deoree waB not a valid sale. The 

Court of first instance (Subordinate Judge of Moradabad) dismissed tbe 

suit, and the District Judge confirmed this deoree. The plaintiff there¬ 
upon appealed to the High Court. 

Pandit Sundar Lai for the appellant. 

Pandit Moti Lai Nehru and Munshi Qobind Prasad for the respon- 


Stanley, C.J., and Bcrkitt, J.—Tbe initial difficulty whioh meati 
the appellant at the threshold of this case is that he has no ««« 
standi, the sale to him in respeot of whioh he olaims to be. entitled to 
maintain the present suit having been made by a Court whioh had n 
jurisdiction to sell having regard to the provisions of seotion M ° 
the Code of Civil Prooedure. It appears that one Banke fla<w 
the owner of a house whioh is the subjeot-matter of the Wag'‘ ' 

One of his creditors, Indar Sahai, obtained a simple money 
[88] against him on the 11th of Deoember 1894. That deoree was trans¬ 
ferred for execution to the Munsif or Bijnor, and on the 12tb of he 
ary 1898, the said house was attaohed by the Munsif. On tne 
May 1893, Karim-ud-din also obtained a simple money ae ° ree ®? <jj. 
Banke Bai, and that decree was transferred for execution to the »u 
nate Judge of Moradabad, who exeroised jurisdiction in tbe Bij“ . i 
triot, and on the 2nd of April 1898, the house in question was aW»o 
Now under seotion 285 of the Code of Civil Prooedure, where 
property has been attaohed by two Courts of different grades, or 

whioh has jurisdiction to receive or realise the property so at 
to determine any claim thereto or any objeotion to the attaonmen—_— 


(1) Weekly Notes, 1904, p. 95. 
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Coarti of the highest grade. Consequently the Court which alone could 
realise the decrees obtained against Banke Bai, in this case was the Court 
of the Subordinate Judge of Moradabad. Notwithstanding this, possibly 
. in ignoranoe of the faot that the house had been attached by the Subor¬ 
dinate Judge of Mofadabad, the MuDsif on the 6th of June 1898, put it 
up for 6&le and sold it to the plaintiff Har Prasad for a sum of Rs. 856. 
On the 13th of Ootober 1901, Karim-ud-din transferred hiB deoree to the 
defendant Jagan Lai, who, on the 14th of Ootober of the same year, ap¬ 
plied to the Subordinate of Moradabad for substitution of his name as 
deoree-holder and for carrying on of the execution proceedings. The ap¬ 
plication was granted. On the 21st of January 1902, Har Prasad appear¬ 
ed in these execution proceedings and tiled an objection to the execution 
of the decree, bub his objection was overruled on the 3rd of February 
1902, and on the 7th of the same month the house was sold to Muaam- 
mat Shiam Dei. The plaintiff appealed againsb the order of the 3rd of 
February 1902, rejeobing his application, hut that appeal was rejected on 
the 7th of June 1902, on the ground that no appeal lay. Henoe the pre¬ 
sent suit was instituted. 

In his claim the plaintiff asks for a declaration that Jagan Lai, the 
transferee of the deoree of Karim-ud-din, was not entitled to bring to 
sale the house under Karim-ud-din's deoree. Now, according to the 
authorities in this Court to the latest [59] of whioh we may refer, 
namely, the case of Chiranji Lai v. Jawahir Mai (1) the sale carried out 
in the Munsif's Court was made without jurisdiction, and that whether or 
not that Court carried out the Bale in ignoranoe of the attachment im¬ 
posed by the Court of higher grade, viz. t the Subordinate Judge of 
Moradabad. The section in providing that the Court entitled to exercise 
jurisdiction in such a oase shall be the Court of the higher grade, deprives 
the lower Court of any authority or jurisdiction to sell. This being so, 
the sale to the plaintiff was a nullity and no interest in the property 
passed thereunder to him. This being so, he is not in a position to 
maintain the present suit. The assignee of Karim-ud-din's deoree is 
entitled to realize the amount of that deoree in the manner provided by 
law. This being our view the dismissal of the suit by the lower Courts 
o&nnot be assailed. We therefore dismiss the appeal with costs. 

Appeal dismissed. 


27 A. ad (=1 A. L. J. 363.) 
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APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 

MALHI Kunwar AND OTHERS (Defendants) v. Imam-ud-DIN (Plaintiff)* 

[6fch June, 1904,] 

Civil Procedure Code , section 13— Rea judicata—Pro-forma defendant. 

The plaintiff sued Nathu Mai and Mathri to recover possession of oerbain 
mortgaged property alleging that the mortgage had been discharged by payment 
of half the amount due to the persons whom he made defendants and half to 
Malhi Kunwar and others as representatives of one Hitter Sen. The defen- 


* Second Appeal No. 224 of 1903 from a decree of A. Yusuf Ali, Esq., Additional 
Judge of Sahar&npur, dated the 12th December 1902, reversing a deoree of Babu Madho 
Das, Subordinate Judge of Saharanpur, dated the 29th of July 1902. 

(1) Weekly Notea, 1904, p. 96. 
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danta lab party, pleaded that they were entitled to the whole of the mortgage 
money and that payment of one-half to the representatives of Hitter Sen was 
no payment as against them. Haiti Kunwar and others were made defen- ' 
dants to the suit, and in the end it was held that the defendants, 1st party, 
were entitled to the whole of-the mortgage money, and a deoree was passed in 
favour of the plaintifi on payment of Rs. 997 to Nathu Mai and Mathn. The 
Court in that suit exempted the defendants Malhi Kunwar and others, holding 
that they had no interest in the property in suit. Subsequently the plaintiff 
sued Malhi Kunwar and others to recover from them the money paid on ao. 
count of the mortgage. Held that the decision in the former suit did not render 
the question of payment to the present defendants res judicata. Barjo Behan 
Muter v. Kedar Nath Mozumdar (1) followed. 

[60J This was a suit bo recover Rs. 900 with interesb under the 
following oiroumstances. In a former suit the plaintiff sought bo reoover 
possession of oertain mortgaged property on the allegation that the mort¬ 
gage had been discharged by payment of the mortgage money, half to the 
defendants in that suit, Nathu Mai and Mathri, and half bo Malhi Kunwar 
and others. In that suit Malhi Kunwar and others were made defendants 
under section 32 of the Code of Civil Procedure in order to comply with 
the provisions of section 85 of the Transfer of Property Act. The result 
of the suit was that a deoree was passed in favour of the plaintiff on the 
condition of his paying the other half of the mortgage money to Nathu 
Mai and Mathri, and it was found that the added defendant* had no inte¬ 
rest in the motgaged property. Thereupon the plaintiff filed the present 
suit against Malhi Kunwar and others, in which he sought to reoover.from 
them the money which he had been obliged to pay by the deoree m the 
former suit. The Court of first instance (Subordinate Judge of Sana- 
ranpur) dismissed the suit. The plaintiff appealed to the District Judge, 
who held that the decision in the former suit rendered the question now 
in dispute between the parties res judicata , and accordingly reversed the 
decision of the Subordinate Judge and decreed the major portion of the 
plaintiff’s claim. The defendants appealed to the High Court. 

Pandit Moti Lai Nehru , for the appellants. 

Babu Jogindro Nath Chaudhri, for the respondent. 

Knox and Aikman, JJ. — 1 The sole question we have to consider in 
this appeal is whether the learned Judge of the lower appellate Court has 
erred in law in holding that the question at issue between the parties w 
this suit is res judicata by reason of a decision obtained on the m* 
December 1901 in a former suit brought by the plaintiff against awnu 
Mai and Musammat Mathri to recover possession of mortgaged property. 

The plaintiff’s case in that suit was that the mortgage had been ai * 
charged by payment of one-half of the mortgage money to Natbu Mai a 

Musammat Mathri, and the other half to the present appellants, » 

representatives of one Mibter Sen. Nathu Mai and Musamma a 
pleaded that they were [61] entitled to receive the whole o 
mortgage money, and that the payment of half of it to the ."J , 

tatives of Mitter Sen was of no effect. The previous suit^ was m 
on the 28th of December 1900. On the 26bh of August 1901, after su ^ 
had been framed, the present appellants were made parties to the ^ 
defendants, bub no relief was asked against them, and indeed 
could have been prayed for as the plaintiff and the added 6 « 

were nob at issue upon any point. In the result the Officiating a 
nate Judge decided that Nathu Mai and Mathri were entitlea w 
whole of the money, and gave the plaintiff a d eoree on — 

(1) (1886) L L. R. 12 Cal. 580. 

1 
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Rb. 997 bo Nabhu Mai and Mabhri. In his judgment he wenb on bo say thab 
blie obher defendants, the preaenb appellants, “ appear bo have no interest 
in the property in dispute and they are accordingly exempted from the 
plaintiff’s olaim in this oase/’ The plaintiff has now brought this suit to 
recover from the appellants the money he paid them on acoounb of the 
mortgage. The Court of first instance dismissed the suit. On appeal, 
the learned Judge without entering into the merits of the case decreed 
the plaintiff’s olaim on the strength of what took plaoe in the previous 
auit. It is quite olear from the judgment in that suit thab the present 
appellants could have had no right of appeal against that decision, and it 
would be an extraordinary thing to hold that where a party bo a suit has 
no right of appeal the decision in that suit should operate as res judicata 
against him. We consider the case before us as very much on all fours 
with the decision of the Full Bench of the Calcutta High Court in Brojo 
Behari v. Kedar Nath (1). As in that case, so in this, the matter now 
in issue was also in issue and was formally determined in the previous 
suit, but that issue was nob an issue between the same parties or 
between parties under whom the parties in this suit 'olaim. As we have 
already said, there was in the former suit do matter in issue between the 
parties to the present suit. The previous decision cannot therefore operate 
as res judicata in the present suit. For these reasons we allow the appeal; 
and setting aside the decree of the lower appellate Courb, remand the case 
[62] to that Courb with directions to readmit the appeal under its 
original number in the register and dispose of it on the merits. The 
appellants are entitled to the costs of this appeal in any event. Obher 
costs will abide the result. The objection under section 561 fails and is 
dismissed. 

Appeal decreed and cause remanded. 


27 A. 62 (=1 A. L- J. 402.) 

FULL BENCH. 

Before Sir John Stanley, Knight , Chief Justice, Mr. Justice Knox, and 

Mr. Justice Burkitt. 


Baldeo Prasad (Defendant) v. Fakhr*ud*din ( Plaintiff) and others 

(Defendants).* 
fc [10bh June, 1904.] 

Execution of decree—Sale of property not included in the decree—Sale confirmed with - 
out objection on part of judgment-debtor—Private sale by heirs of judgment-debtor 
to a third party—Rights of purchasers inter ee. 

In exeoution of a deoree for sale on a mortgage the interest of the judgment- 
debtor in the whole of certain property instead of in half only, whioh was all 
that was mortgaged, was sold. The sale was confirmed, possession was deli¬ 
vered and mutation proceedings took place in favour of the purchaser. The judg¬ 
ment-debtor, though having full knowledge of these proceedings, took no 
objection, but allowed the purchaser's name to be recorded in respect of the 
whole property. Subsequently the heirs of the judgment-debtor sold half of 
the property in question to one F, who brought a suit to reoover possession 
thereof from the auotion-purohaser. Held that inasmuoh as F, if he had made 

* Seoond Appeal No. 374 of 190‘2, from a decree of Babu Nil Madhab Roy, Judge of 
the Court of Small Causes, exercising powers of Subordinate Judge, at Cawnpore, dated 
the 18th of February 1902, reversing a deoree of Pandit Kanhaiya Lai, Munaif of 
Cawnpore, dated the 28th of June 1901. 

(1) (1886) L L. R. 12 Gal. 680. 
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any sort o£ inquiry, would have become aware of the true state of the title to 

the property which he was purchasing, he oould not be regarded as a bona fids 

purchaser, and was not inequity entitledlto suooeed as against the auotion- 

purohaser. 

The faofcs of this oase are as follows :— 

One Pabalwan Singh, who owned a 5-anna 4-pie share in a certain 
village, mortgaged half of it to one Ganeshi Lai on the 31st of Ootober 
1890. The mortgagee brought a suit on his mortgage, and obtained A 
decree for sale of the mortgaged share on the 17th of December 1894, That 
deoree was transferred for execution to the Collector, and owing to gome 
mistake or oversight the entire 5-anna 4-pie share, whioh had by that time 
been [63] made into a separate mahal and was described as a 16-anna 
share, was put up for sale and sold to Baldeo Prasad, who is a stranger to 
the parties, on the 20bh of May 1897, and on the 30th of June following 
the sale was confirmed in the presence of the parbies, that is, in the pre¬ 
sence of the judgment-debtor and the decree-holder, and a oertifioate of 
sale was granted to the purchaser on the 2nd of September 1897. No objeo- 
tion was taken to the sale, and on the 19bh of September 1897 the 
auction purchaser was put into possession, and he subsequently obtained 
mutation of names in his favour, no objection again being raised in the 
course of the mutation proceedings, whioh were concluded on the 25th 
of November 1897. On the 10th of June 1898 the heirs of the original 
judgment-debtor sold a 2-anna 8-pie share out of the property purchased 
by Baldeo Prasad to one Fakhr-ud-din and he filed the suit out of whioh 
this appeal has arisen in order to recover possession. The Court of first 
instance (Munsif of Cawnpore) dismissed the suit. On appeal by the 
plaintiff the lower appellate Court (Small Cause Court Judge with powers 
of a Subordinate Judge) deoreed the appeal and the suit. The defendant 
auction-purchaser thereupon appealed bo the High Court. 

Pandit Sundar Lai (with whom Pandit Moti Lai Nehru) for the 
appellant, contended that the plaintiff’s vendors were estopped from 
denying the auobion-purohaser's title. They stood by at the time of the 
sale and took no objection to it. They did nob even apply under 
seotion 311 of the Code of Civil Procedure to have the sale set aside. 
The sale was confirmed, and the purchaser obtained a gale certificate. 
The defendant appellant is a bona fide purchaser for value, and the 
plaintiff’s vendors have obbained the benefit of the sale price paid by him* 
One main difficulty in the plaintiff’s way is that he has nob offered to 
refund the proportionate prioe for the property in dispute. A bona fide 
purchaser cannot be dispossessed of the property purchased, even if the 
deoree under whioh he purchased be set aside in appeal: Zain-ul-abdin 
v. Muhammad Ashgar (1). The plaintiff's vendors were made parties to 
the proceedings in execution whioh resulted in the sale of the property. 
The [64] claim is, therefore, barred by the provisions of seotions 2 
and 316 of the Code of Civil Procedure. The oases relied on by tna 
Subordinate Judge do nob apply. 

Maulvi Qhulam Mujtaba for the respondent. The point is whether 
the sale of the exoess share was not void in its inception. The d 0O *j* 
was transferred to the Collector for execution under seotion 320 of 
Code of Civil Procedure. He could sell only what had been oroere 
be sold by the Civil Court, viz., a 2-anna 8-pie share. There vas ^ 
occasion for the judgment-debtor to come forward and objeot to the to 


>U) (1887) LL.R. 10 All. 166. 

464 


“•1 BALDEO PRASAD V. FAKHR-UD-DIN 27 All. 65 

of the additional 2-anna 8-pie share. Under Rule 17, Clause 12, Circu¬ 
lar No. 24, Department II, the only ground upon whioh he oould apply 
to have the sale set aside was material irregularity. But this wsb more 
than an irregularity. The Oolleotor had no jurisdiction to sell more 
than the decree provided for the sale of, and we are entitled to ignore 
the sale Quoad ultra altogether. Article 12 of the second schedule to 
the Indian Limitation Aot, 1877, does not apply. A conditional deoreo 
may be passed in the plaintiff’s respondent’s favour, subject to his 
paying Rs. 725, the prioe paid for the property by the defendant-appel¬ 
lant. In order to establish that there was any aot or omission binding on 
the plaintiff, it ought to be shown that he knew that his rights were 
affected by the sale. Why should he assume that the Collector would 
go out of his way and sell a larger share than he was empowered under 
the deoree to sell ? 

The following oases were referred to Nazar Ali v. Kedar Nath (l), 
Ram Chandra v. Kondo (2), and Balwant Rao v. Muhammad Husain (3). 

Stanley, C. J., Knox and Burkitt, JJ.—The facts of this appeal 
are very simple. One Pahalwan Singh, who owned a 5-anna 4-pie 
share in a certain village, mortgaged the half of it to one Ganeshi Lai on 
the 31st of October 1890. The mortgagee brought a suit on foot 
of the mortgage, and obtained a deoree for sale of the share whioh 
was included in the mortgage on the 17th of Deoember 1894. That 
deoree was transferred for execution to the Collector, and owing to some 
[68] mistake or oversight the entire 5-anna 4-pie share, whioh had previ¬ 
ously been ohanged into a separate mahal and was described as a 16-anna 
share, was put up for sale and sold to Baldeo Prasad, who is a stranger 
to the parties, on the 20th of May 1897, and on the 30th of June follow¬ 
ing the Bale was oODffrmed in the presence of the parties, that is, in the 
presenoe of the judgment-debtors and the decree-holder, and a certificate 
of sale was granted to the purchaser on the 2nd of September 1897. 
Now it iB no doubt the oase that the Collector had no jurisdiction to sell 
a moiety of the property whioh was included in the sale. He oould only 
sell the property whioh was ordered to be sold, that is, the share whioh 
was comprised in the mortgage. A sale of property outside of that pro¬ 
perty must be treated as a nullity. However, no objection was taken 
by any of the parties to the sale, and on the 19th of September 1897 
possession was given to the purchaser. Following upon the sale the 
usual dakhil kharij proceedings took place, when nobioe must have been 
given in the ordinary course to the judgment-debtors, who, we should 
mention, were the representatives of the original mortgagor, and no ob¬ 
jection whatever was raised by them to the mutation of names, whioh 
was applied for by the purchaser, and was effected on the 26th of 
November 1897. The heirs of Pahalwan Singh, notwithstanding the 
sale to Baldeo Prasad and with full knowledge of all the ciroumstanoes, 
sold the 2-anna 8-pie share whioh had been inoluded in the sale by the 
Collector to Baldeo Prasad to the present plaintiff-respondent Hafiz 
Fakhr-ud-din on the 10th of June 1898, and he has brought the present 
suit to recover possession from Baldeo Prasad of the property so sold to 
him. Now it is dear that if Ha6z Fakhr-ud-din had on the oooasion of 
his purohase made the slightest inquiry as to the title or endeavoured to 
ascertain how it oame that Baldeo Prasad was in possession of the pro¬ 
perty, he must, if he did nob already know what had ooourred, have at all 

(1) (1897) I. L. R. 19 AIL 308. (9) (1893) I. L. R. 15 All. 324. 

(2) (1900) L L. R. 22 All. 442. 
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events then ascertained the facts connected with the sale to Baldeo Prasad. 
We cannot regard him as a bona fide purchaser without notioe. If he had 
been a bona fide purchaser without notioe of the sale to Baldeo Prasad he 
would have been in a very different position from that in whioh he at pre¬ 
sent [66] stands. The price of the property whioh was paid by Baldeo 
Prasad was Re. 725. That money has been applied in satisfaction of the 
decree under which the sale by the Court took plaoe, and we may 
mention that it fell very far short of satisfying the decree, whioh then 
amounted to a sum considerably over Rs. 4,000. The judgment-debtors 
had the full benefit of the sale. The Court of first instanoe dismissed 
the claim ; but upon appeal the lower appellate Court reversed its 
decision, and gave a deoree to the plaintiff on the ground that the Bale to 
Baldeo Prasad was a mere nullity, and that consequently the plaintiff 
under hie purchase from the heirs of Pahalwan Singh acquired a title 
to the property now in dispute and was entitled to oust the defendant 
from possession. We are unable to uphold this deoision. It would be 
manifestly inequitable to allow the judgment-debtors, who stood by and 
allowed the purohase of the property to be made by an innooent purohaser, 
now to set up the invalidity of the sale and to deprive the purohaser of 
the benefit of his purchase. The plaintiff, who either was aware of the 
purchase made by Baldeo Prasad or else acted with gross negligence in 
makiDg no inquiry as to the title, is in no better position. Be cannot be 
regarded as a bona fide purchaser. He seeks under these oiroumetances 
to eject the appellant from the land purchased by him at a Court sale, 
and that too without offering to refund any portion of the pnoe wbiflh 
was paid for the property. It appears to us under the circumstances 
that the plaintiff, if he sought the assistance of the Court in ousting the 
appellant from possession, ought at least to have made an offer to return 
to the appellant the proportionate part of the purohase money attributable 
to the property sought to be recovered. He comes into a Court of equ J 
to ask its assitance. and in doing so be ought to be prepared to do equity. 
It appears to us that by the conduot of the heirs of Pahalwan S,D 6“ 
allowing the sale of the entire property to be oarned out in favour oi 
Baldeo Prasad, in allowing possession of the property to be 
subsequent to the purchase, in not raising any objection to the substicu 
tion of the name of Baldeo Prasad in the revenue papers as owne 
of the property, in allowing Baldeo Prasad to deposit 10 Oort* 
[67] full amount of the purohase money, and permitting'the app 
priation of that money to the satisfaction of the deoree, neither they 
the plaintiff, who has not purchased in good faith, can oomphun «• 
Court, refuses to grant the relief sought in this case. For e 
we allow the appeal, set aside the docree of the lower appe \\* 
and restore that of the Court of first instance with coats of this PP 

and the costs in the lower appellate Court. ^ 


466 



Ilj 


JIWAN RAM V. RAM SARUP RAM 


27 All. 68 




27 A. 67 (=24 A. W. N. 163.) 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 


JlWAN Bam AND OTHERS (Decree holders) v. Ram SARUP RAM 

AND OTHERS (Judgment-debtors) .* 

[15th June, 1904 ] 

Ad No. XV of 1877 (Indian Limitation Act), sections 7 and ^-Execution of decree— 

Limitation— MtnortLy. 

Held that seotion 7 of the Indian Limitation Aot, 1877, applies even where 
some only and not all of the judgmont oroditors are afleoted by a legal disability 
Zannr Hasan v. Sundar (i) followed. 

On the 17th of Deoember 1897, Jiwan Ram and others obtained a 
deoree against Ram Sarup Ram and others from the Court of the Subor¬ 
dinate Judge at Ghazipur. The deoree was transferred to Azamgarh for 
execution, and on the 26th of February 1893, execution was applied for 
by arrest of one of the judgment debtors. That judgment-debtor was 
arrested on the 3rd of Marob 1898, and committed to jail, but was releas¬ 
ed on the 1st of July 1898, because the deoree-holderB failed to deposit 
the neoeBsary diet-money. A second application was made on the 18th 
of February 1902, whioh was rejected as not having been made in due 
form. The present application for execution was made on the 9th of May, 
1903. This was dismissed by the Subordinate Judge of Azamgarh as 
time-barred. The decree-holders appealed to the District Judge, to 
[68] whose notice it was apparently brought that a second application 
for arrest of one of the judgment-debtors had been made on the 2lth of 
March 1899 This, however, the District Judge held, could not Bave 
limitation, inasmuch as it was not an application according to law— 
Chattar v. Newal Singh (2). The District Judge accordingly dismissed 
the appeal. The deoree-holders appealed to the High Court, where it was 
urged apparently for the hrst time, that the fact that Jiwan Ram, one 
of the deoree-holders, was a minor, prevented the execution of the decree 
from being barred by limitation having regard to the provisions of section 

7 of the Indian Limitation Aot, 1877* , , 

Pandit Sundar Lai and Pandit Baldeo Ram Dave, for the appellants. 

Sir Walter Colvin, for the respondents. 

Knox and Airman, JJ.—The learned Judge has overlooked the 
fact that one of the decree-holders was a minor and entitled to the 
benefit of seotion 7 of the Indinan Limitation Aot of 1877. It has been 
held in the Full Benob case of Zamir Hasan v. Sundar (1) that tbiB 
section applies even where some only and not all of the judgment-cre¬ 
ditors are affected by a legal disability. The principle of this ruling was 
applied in a case exaotly on all foura with this, namely, E. r. A. No. 279 
of 1902 Liladkar and others v. Ckaturbhuj and others » decided by a 
Benoh of tins Court on the 10th of May 1903. This appeal must auooead. 
We allow it with oosts, set aside the orders of both the lower Courts with 
oosts and remand the oase through the lower appellate Court to the Court 
of first instanoe with directions to readmit the application to ite file of 
pending applications and dispose of it according to law. Future coats will 


abide the event. 


Appeal decreed and cause remanded. 


. Seoond Appeal No 66 of 1004, ftom a deoree oi J. L. Johnston, Esq , Olficiating 
Distriot Judge of Azamgarh, dated the 4th of December 1903, confirming an order of 
Babu Jai Lab Subordinate Judge of Azamgarh, dated the 29th of August 1903. 

(1) (1099) I..L. R. 22 All. 199. (2) (1889) L L. R.12 All. 64. 
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[69] REVISIONAL CRIMINAL. 

Before Mr. Justice Knox. 

Emperor v.. Ishtiaq Ahmad.* 

[17th June, 1904.] 

Act No. XLV of 1860 {Indian Penal Code), section 409 -‘Criminal breach of trust— 
Form of Charge-Criminal Procedure Code , section 234. 

In a charge of criminal misappropriation there were three oounts. Eaoh 
court specified the sum of money alleged to have been misappropriated by the 
accused on a particular day ; but in two out of the three oases the total sum 
consisted of three separate items in each instanoe. Held that a charge so framed 
did not offend against section 234 of the Code of Criminal Procedure. King 
Emperor v. Gulzari Lai (1) followed. 

[Fol. 88 All. 36=7 A. L. J. 897=11 Cr. L. J. 442=7 I. C. 186 ; 29 Mad. 558=5 Cr. L 
J. 133 ; hef. 82 Cal. 1085=10 C. W. N. 61.3 

In this case one Iahtiaq Ahmad, Assistant Nazir of the Court of the 
Distriot and Sessions Judge of Moradabad, was charged with oriminal 
misappropriation of certain items of unexpended diet-money lodged in 
civil suits in the Courts of the District and Subordinate Judges. The 
charge contained three counts, alleging misappropriation on three diffe¬ 
rent occasions of sums of Rs. 4-4, Rs. 1-5 and Rs. 3 out of larger amounts. 
Of these larger sums the first was stated to consist of three separate items 
of Rs. 1-6, Rs. 1-15 and Rs. 1-14, and the seoond of As. 4, 14 and 9 res¬ 
pectively. Ishtiaq Ahmad was convicted on all three counts by the Joint 
Magistrate of Moradabad, and was sentenced to rigorous imprisonment for 
one year on each, i.e. t three years in all. He appealed to the Additional 
Sessions Judge of Moradabad, who dismissed the appeal and did not 
interfere with the sentenoe. Ishtiaq Ahmad thereupon applied in revision 
to the High Court, where the principal pleas urged were two. It was 
contended that the charge aB framed was bad in law having regard to 
section 234 of the Code of Criminal Procedure and the ruling of the Privy 
Council in Suhrahmania Ayyar v. King-Emperor (2); and it was also 
argued that if the facts disclosed by the evidence for the prosecution were 
true, the petitioner was guilty of the offence of forgery of an aoquittance 
or reoeipt acknowledging the payment of money, whioh was an offenoe 
exclusively triable by the Court of Session, and for that reason the juris¬ 
diction of the Magistrate was ousted. 

[70] Mr. C. Dillon for the applioanb. ' 

The Assistant Government Advooate (Mr. W. K. Porter) t for the 
Crown. 

Knox, J.—Ishtiaq Ahmad has been convicted of offenoes under 
section 409, Indian Penal Code, and sentenced to three years’ rigorous 
imprisonment. The oonviotion and sentence have been upheld in ap¬ 
peal. It is first contended that the aooused has been really tried for 
seven offences and not for three. This contention is in my opinion fully 
met by the provisions of section 222 of the Code of Criminal Procedure. 
I find that a similar view has been taken of a similar oase in K\W 
Emperor v. Gulzari Lai (1). The next contention urged before me is that, 
upon the evidenoe for the proseoution, the offence of forgery of a public 
reoord is disclosed as against the petitioner, and it is urged that ho 

•Criminal Revision No- 328 of 1904. 

(1) (1902) I. L.R. 24 All. 254. (2) (1901) I. L. R. 25 Mad. 61. 
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should have been committed to the Court of Session, and the Joint 1904 
Magistrate should not have tried him for the minor offence under sec- June 17. 

bion 409 which is within his jurisdiction. It appears that, aooording to - 

the evidence of the prosecution, nob only did the aooused embezzle Q^YMINAL! :, 

moneys, bub, after embezzling them and having taken the signature of - 

the vakils concerned as receipt for them, he altered the items in the 27 A. 69= 
register. If this be true, the applicant seems to have been guilty, nob 24 
only of an offenoe under section 409, but of a Bbill more serious offenoe. ®* 

The learned Sessions Judge who held a departmental inquiry, however, 
oomplained only of an offence under section 409, and as this was estab¬ 
lished by the evidenoe, the Magistrate proceeded to conviot. I do not 
think he was bound to commit merely because the evidenoe disclosed 
another offenoe triable exclusively by the Court of Session. The com¬ 
plaint gave him jurisdiction bo try the offenoe complained of, and, if it 
was established, to proceed to conviot. I see no reason for interfering 
in revision, and dismiss the application. 


27 A. 71 (=24 A. W. N. 163=1 A. L. J. 423.) 

[71] APPELLATE CIVIL. 

Before Mr . Justice Knox and Mr. Justice Aikman. 

Mahabir Prasad Rai ( Plaintiff) v. Bishan Dayal 

AND OTHERS (Defendants).* 

[20bh June, 1904 ] 

Evidence—Burden of proof—Band reciting receipt of consideration—Subsequent denial 
of receipt of consideration—Act No. I of 1872 (Indian Evidence Act), section 103. 

Where execution of a bond is admitted and the bond contains an admission 
that consideration has passed, it is for the exeoutant to get rid of tho admission 
which he has made in the bond. It is not enough for him to prove that prior 
to the institution of a suit on the bond he denied receipt of consideration, even 
if such denial was made before the registering officer. 

[Fol. 7 I. C. 636 ; Dist. ,33 All. 483 ; Ref. 60 L C. 730 ; 611. C. 634.] 

This was a suit for sale upon a mortgage bond. The bond, as usual, 
reoited that the consideration therefor had been received by the mort¬ 
gagors. Bub in the suit the executants, though they admitted execution 
of the bond, denied receipt of consideration. The Court of first instance 
(Munsif of' Muhammadabad) held that the burden of proving want of 
consideration was on the executants, and that they had failed to dis¬ 
charge it, and accordingly gave a decree in the plaintiff’s favour. Neither 
side produced any evidenoe. On appeal by the defendants the lower 
appellate Court (Subordinate Judge of Ghazipur) reversed the decree of 
the Munsif and dismissed the plaintiff s suit, holding that as the 
defendants all along denied receipt of consideration, it was for the defen¬ 
dants to prove that consideration had passed. 

The plaintiff appealed to the High Court, and this appeal coming on 
for hearing before a single Judge was dismissed. The learned Judge 

said 

«« Ordinarily the rule is that when execution of a dooument and receipt of con¬ 
sideration has been admitted at registration, the burden of proving non-receipt of 
consideration falls upon the party who makes such allegation. Here, however, the 
case is somewhat different. The defendants before the registering officer ackno wledge d, 

* Appeal No. 1 of 1903 under aeotion 10 of the Letters Patent. 
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. no doubt, that they had exeouted the bond, and they still admit that suoh is the ease; 

tun U 90 k ufc k 0 * ore f ho registering officer they broadly and unmistakeably stated that ie 

JU __ U obligee o{ the bond had not paid them the consideration money. I think this fact 

takes the oase out of the general rule, and that in view of this denial of receipt of 
Ai TTVT B consideration when the bond was being registered, the burden of proving that as a 

matter of fact consideration had passed lies on the plaintiff. No evidence was given 
27 4 71— ° D e,l ^ er s * de ’ aa( * t ^ lor0lor0 i n m y °pi Q i° n this appeal fails.'’ 

24 A. W. N. [72] The plaintiff thereupon filed a further appeal under section 10 

of the Letters Patent. 

Mr. Muhammad Ishaq Khan, for the appellant. 

Babu Sital Prasad Qhose , for the respondents. 

Knox, J.—The suit out of whioh this appeal arises was a suit for 
sale upon the basis of a hypothecation bond. The respondents Kishan 
Dayal and Nihang Rai wero the executants of the bond. In that bond it 
is expressly stated that the exeoutants have received the consideration 
and brought it to their own use. In the suit throughout, the executants 
have admitted execution of the bond, but denied receipt of consideration. 
The Court of first instance held that the odus of proving want of conside¬ 
ration lay upon the exeoutants, and that they had failed to discharge that 
burden ; it therefore gave a decree in the plaintiff’s favour. This decree 
was reversed on appeal. A second appeal was preferred to this Court and 
the deoision of the lower appellate Court was affirmed. The learn¬ 
ed Judge who heard the appeal laid down that "ordinarily the rule is 
that when execution of a document and receipt of consideration has been 
admitted at registration, the burden of proving non-receipt of considera¬ 
tion falls upon the party who makes suoh allegation." He further went 
on to hold that the fact that before the registering officer they the 
exeoutants) " broadly and unmistakeably stated that the obligee of the 
bond had not paid them the consideration money ” took the oase out of 
the general rule ; and that under the circumstances the burden of proving 
that as a matter of faot consideration had passed lay on the plaintiff, 
here appellant. With all due respect to our learned brother, I am unable 
to hold that anything has been shown in this oase whioh takeB it out of 
the rule laid down in seotion 102 and illustration (3) of the Indian Evi¬ 
dence Aob of 1872. In this oase no evidence at all was given on either 
side. Upon looking into the record of the case it appears that the suit 
was set down for hearing and final disposal upon the 16th of January 
1901. Both parties previous to the day fixed for hearing had applied 
for an adjournment to enable them to produoe evidence. The Muneif 
refused to grant the adjournment and disposed of the oase on the day 
fixed for hearing in far too summary a manner, [73] having regard to the 
nature of the oase and the faot that there had been no previous adjourn¬ 
ments. The learned Munsif showed a want of discretion in not aooeding 
to the application for adjournment made to him. The case should go 
baok to the lower appellate Court in order that that Court may return in 
to the Court of first instance for trial of the matters in issue in the case, 
reasonable opportunity being given to both sides to adduce any evidence 
they may wish to produce. 

AiKMAN, J.—I am of the same opinion. When in a suit like the 
present execution of the bond is admitted and the bond oonfcains an 
admission that consideration has passed, it is for the executant to ge 
rid of the admission which he has made in the bond. I do not think i 
is enough for him to prove that prior to the institution of the euit 0 
denied receipt of consideration, even though that denial was made before 
the registering officer I concur in the order proposed. 
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By the Court, 

We allow the appeal, Bet aside the deorees of this Court and of tbe 
Courts below, and we remand the oaae through tbe lower appellate Court 
to tbe Court of drat inetanoe with directions to re-admib tbe suit under 
its original number in the register of pending suits and dispose of it on 
tbe merits after giving tbe parties reasonable opportunities to produce 
such evidence as they wish to produce. Costs here and hitherto will 24 A. W. N. 
abide the result. * 63= 423 A L * 

Cause remanded. 
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APPELLATE CIVIL. 

Before Mr. Justics Knox and Mr. Justice Aikman. 


Sheo Narain and others (Plaintiffs) v. Mata Prasad 

And others (Defendants) * 

[23rd June, 1904.] 

Act No. IX of 1872 (Indian Contract Act), section 23—Act No. 11 of 1882 (Indian 
Trusts Act)* section 82 —Agreement opposed to public policy--Purchase of land by 
public officer benami—Representative debarred from claiming benefit of purchase. 

"When a publio offioer enters into a coutraot whioh is unenforceable as being 
opposed to publio polioy. persons deriving title through him are in [74] no 
better possession than himself, nor is their situation in any way affected by 
the provisions of the Indian Trusts Aot, 1882. Shiam Lai v. Chhaki Lai (1) 
approved. 

[Over raled. 89 All. 51.] 

The plaintiffs in this case sought a declaration of their rights as 
members of a joint Hindu family in certain shares in two villages, Seola 
and Barauli. The village of Seola, according to tbe plaintiffs, had been 
purchased by Jwala Prasad, the paternal uncle of the plaintiffs, while 
that of Barauli had, as they alleged, been purchased by Jainti Prasad, 
their father, in the name of Mata Prasad, the son of Jwala Prasad. Tbe 
Court of first instance (Subordinate Judge of Agra) decreed tbe claim of 
the plaintiffs as to Seola, but dismissed it so far as Barauli was concerned. 
The plaintiffs appealed as to Barauli, and on this appeal the District 
Jadge found that that village bad really been aoquired by Jainti Prasad, 
but that Jainti Prasad being a kanungo and therefore incapacitated from 
acquiring property in his own disbriot, had taken the conveyance in the 
name of his nephew, Mata PraBad, in order to prevent Government from 
exeroising the right of dismissal whioh might have been the result of the 
transaction coming to the nobioe of Government. Adverbing to the law as 
laid down in the oaae of Shiam Lai v, Ghhaki Lai (1), the learned District 
Judge held that the plaintiffs claiming title through Jainti Prasad could 
be in no better position than Jainti Prasad himself would have been, and 
he therefore dismissed the appeal. The plaintiffs appealed to tbe High 
Court urging that the Government order upon whioh the District Judge 
had relied (Resolution No. 1252A. of the 17th of September 1870, Manual 
of Government Orders, III, p. 84) had no a pplication to ka nun goes ; tha t 

rgeoond Appeal, No. 556 of 1908, from a decree of W. F. Wells, Esq., District 
Jua« of Agra, dated the 2nd of Marob 1903, confirming a decree of Munshi Ra] 
Nath Prasad, Subordinate Judge of Agra, dated the 14th of November 1902. 

(1) (1900) L L. R. 22 AIL 220. 
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no publio policy was transgressed by a kanungo purchasing land outside 
hie oirole ; that section 82 of the Indian Trusts Act showed that the 
benamidar had no defence against the beneficial owner; and that the 
heirs of the beneficial owner were not in the same position as their 
predecessor in title. 

Dr. Satish Chandra Banerji for the appellants. 

Pandit Sundar Lai for the respondents. 

[75] Knox and Aikman, JJ.—The object of the agreement between 
the predecessor in title of the plaintiffs and the defendants was regarded 
by the lower appellate Court as opposed to public policy, and therefore 
unlawful within the meaning of section 23 of Aot No. IX of 1872. The 
view taken by the learned District Judge is supported by the deoision of 
this Court in the case of Shiam Lai v. Chhaki Lai (l). It has been 
argued in this case that the principle of that ruling will not apply here, 
as the suit is one brought not by the publio offioer himself but by his 
heirs. If the publio offioer himself could not maintain the suit for the 
property, persons deriving title through him are in our opinion in no 
better position. Stress was laid upon seotion 82 of the Indian Trusts 
Aot, but we do not think that that section oan be interpreted as autho' 
rizing Courts to give effeot to an agreement the object of which is un¬ 
lawful. The appeal fails, and is dismissed with costs. 

Appeal dismissed. 


27 A. 73 (= 1 A. L. J. 476.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight, Chief Justice , and Mr . Justice Burhitt. 

Kundan Lal and ANOTHER ( Plaintiffs) v. Faqir Chand and 

others (Defendants).* 

[3rd June, 1904.] 

Act No. IV of 1882 {Transfer of Property Act), section 85— Nonjoinder of necessary 
parties—Civil Procedure Code , section 32. 

Even if the non-joinder as a party defendant of a person who ought, in 
view of seotion 85 of the Transfer of Property Aot, 1882, to have been made® 
party to a suit for sale on a mortgage is by itself a defeot fatal to the suit, 
such defeot is cured if the Court acting under seotion 32 of the Code of Civil 
Procedure adds such person as a defendant. Kali Charan v. Ahmad Shah 
Khan (2) referred to. Salig Pam v. Har Charan Lal (2) considered. 

The suit out of which this appeal arose was brought by the 
tiffs to reoover the amount due to them on a mortgage, dated the 16th of 
August 1895, exeouted by the original first defendant Diwan. One of the 
defendants, Faqir Chand, who had been impleaded as a transferee of part 
of the mortgaged property, filed a written statement and pleaded that he 
and one [76] Janki Das were prior mortgagees of the property under a 
bond, dated the 14bh of August 1880. The Court of first instanoelMnnsif of 
Kairana) thereupon took aotion under seotion 32 of the Code of Civil 
Procedure and added Janki Das as a defendant. Janki Das filed* similar 
defence to that which had been filed by his co-mortgagee Faqir Chaua. 

* Seoond Appeal No. 282 of 1903, from a deoree of R. P. Dewhursfc, Esq. Distant 
Judge of Saharanpur, dated the 22nd of Deoember 1902, reversing a deoree of Babu 
Ladli Prasad, Munsif of Kairana, dated the 3rd of December 1901. 

(1) (1900) I, L. R. 22 All. 220. (2) (1894) I. L. R. 17 All. 48. 

(3) (1690) I. L. R. 12 All. 648. 
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Neither of the two alleged prior mortgagees, however, appeared in the 4904 
suit either personally or by pleader. The Munsif in absence of proof of June 8. 
anything being due under the mortgage of 1880 passed a decree in favour AppELIjATE 
of the plaintiffs for sale of the mortgaged property upon non payment of ClvIL 

what was found to be due upon their mortgage. Faqir ChaDd and Janki - 

Dae appealed, and the lower appellate Court (District Judge of Saharan- 27 A. 7J£=1 
pur), without entering into the merits of the case, reversed the Munsif a A. L. J. 47 
decision and dismissed the suit on the ground that the plaintiffs had 
failed to implead the prior mortgagees. The District Judge relied upon 
the deoision of the High Court in the case of Sahg Ram v. Ear 
Char an Lai (1). The plaintiffs thereupon appealed to the High Court. 

Mr. Muhammad Ishaq (for whom Munshi Haribans Sahai ), for the 
appellants. 

Babu Satya Chandra Mukerji, for the respondents. 

Stanley, C. J., and Bcrkitt, J.—The suit out of which this 
appeal has arisen was brought by the plaintiffs to recover the amount 
due to them on foot of a mortgage of the 16th of August 1895, exeouted 
by the original 6rst defendant Diwan in their favour, by sale of the mort¬ 
gaged property. When the case came on for hearing one of the defen¬ 
dants, Faqir ChaDd, who was impleaded as transferee of the mortgaged 
property, filed a written statement and set up the defence that there 
existed a prior mortgage of the 14th of August 1880, which had been exe¬ 
cuted by Diwan in favour of himself and one Janki Das. The learned 
Munsif at the hearing having regard to this contention oame to the con¬ 
clusion that the case was one in which the Court should exercise the 
power conferred by seotion 32 of the Code of Civil Procedure, and added 
Janki Das as a party defendant, and he accordingly passed an order to 
that effeot. f77j The case came on again for hearing on the 2nd ot Uoto- 
ber 1901, the newly added defendant having filed a written statement in 
whioh he set up the same defence as that which was set up by Faqir Cband. 

Neither of these defendants put in an appearance at the trial either per¬ 
sonally or by pleader. In the absence, therefore, of any P r °of that any 
sum remained due on foot of the mortgage of the 14fch of AuguBt 1880, the 
Munsif passed a decree for sale of the mortgaged property in favour of 
the plaintiffs on non-payment of the amount found to be due to them on 
foot of their mortgage. From this decree Faqir Chand and Janki Das 
appealed, alleging that the plaintiffs respondents had knowledge oftheir 
prior mortgage and had not expressed their willingness to pay oh the 
amount due on foot of it, and that not having done so, the Court ought 
not to have granted a decree under section 88 of the Transfer of Property 
Aot. They also alleged that the property sought to be sold was in 
their possession, under their mortgage-deed, and that that being the oase 
the burden of proving that their mortgage had no existence, or that the 
amount due on foot of it had been satisfied, lay upon the respondents 
and nob upon them. The defendants mortgagors submitted to the decree 
and did not appeal. The learned District Judge without entering into the 
merits of the case came to the conclusion on the authority of the oase of 
Salig Ram v. Ear Ckaran Lai (l) that the suit of the plaintiffs must fail, 
owing to the faob that they did not in their plaint implead the prior mort¬ 
gagees. Whether or not we Bhould be prepared to follow the deoision in the 
case referred to, it appears to us that it does Dot govern the present oase. 

The learned Judges who deoided the case of Kali Charan v. Ahmad bnah 
(0.) nhaprvftd '"Wfl Are u pable to lay down as a rule^ of nmversal 

(l) (1890) L L. R. 12 All. 548. ( 2 ) (1894) I. lu R. 17 All. 48. 
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1904 application the principle that a plaintiff who claima too much or fails to 
June 3. admit reasonable deductions from his claim is therefore to be deprived of 

- that to which he is legally entitled ” We concur in this observe- 

AP CrviL ATE ^ on ' The oaae before us is distinguishable from the oase whioh 

__’ has been relied upon by the District Judge. Here no doubt the 

27 A. 73=1 plaintiffs failed in the first instance to implead the prior mortgagees 
A. L. J. 476. ftg mortgagees, though they did as a matter of [78] fact implead 

one of the prior mortgagees, but in a different capacity, namely, 
as transferee of part of the mortgaged property. Tbe Court, how¬ 
ever, exercised the power conferred by section 32, and direoted that, 
the prior mortgagees should be brought on the record as defendants. It 
seems to us that this satisfied any obligation whioh lay upon the plain¬ 
tiff in respect of the prior mortgage aud put the mortgagees to proof of 
their claim. Whether or not anything was due on foot of the prior mort¬ 
gage was a matter peculiarly within the knowledge of the mortgagees and 
a matter of which the plaintiffs would ordinarily be in ignorance. Under 
these oircumstanoes we must allow the appeal, set aside the deoree of 
the lower appellate Court, and, inasmuch as the appeal has been deter¬ 
mined upon a preliminary point, the decision on whioh we have reversed, 
direct that the appeal be replaced on the file of pending appeals in its 
original number and be disposed of on the merits. The learned District 
Judge will note the observations whioh we have made with regard to the 
mortgage of the 14th of August 1880 ; the mortgagees ought to be in a 
position to prove tbe amount, if any, which is due on foot of it, and if 
any sum be found to be due, the plaintiffs can only geb the relief whioh 
they claim upon the payment of such sum. Costs here and hitherto will 
abide the event. 

Appeal decreed and cause remanded. 


27 A. 78. 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice, and Mr. Justice BurTtitt. 


Idabat Khan (Plaintiff) v. Ilahi Bakhsh (Defendant).* 

[23rd June, 1904.] 

Pleadings— Vsufructuary mortgage—Purchase of equity of redemption—Suit by pur 
chaser for redemption—Plea of right to pre-empt sale to plaintiff. 

The plaintiffs sued as purchasers of part of the equity of redemption of a 
usufructuary mortgage to redeem the mortgage and recover possession of a prcn 
portionate part of the mortgaged property. One of the mortgagees aefendan 
pleaded that he had a right of pre-e.nption in respect of the sale whioh form 
the basis of the plaintiffs’ title and was ready and willing to exeroise suo 
right. # , 

[79] Held , that this plea could not be admitted as an answer to the pi®*®**® 8 , 
suit for redeemption. Ajudhia Bakhsh v. Arab Ali Khan (l) and Rain Cna 
v. Durga Prasad (2) referred to. 

In this case the plaintiffs, alleging themselves to be the purchasers 
of the mortgagee rights in a portion of certain proper ty which was^^Q 

* Seoond Appeal No.922 of 1902, from a deoree of Babu Nihal Sandra, Subordinate 
Judge of Shahjahanpur, dated the 28th of May 1902, confirming a deoree o 
Muhammad Azim-ud-din, Munsif of Shahjahanpur, dated the 4th of Septenibe 

(1) (1886) I. L. R. 7 All. 892. (2) (1903) I. L. R. 26 All. 61. 
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Bubject of a usufructuary mortgage, sued for redemption of a proportio- 1904 
nate part of the morbgago and for reoovery of possession of that portion ot JONBjia. 
the mortgaged property which had been purchased by them. Araonga AppELLATF 
the numerous pleaa taken by the various defendants, the first defendant civil. 

Ilahi Bakhsh pleaded that he had a right to pre empt the Bale in favour- 

of the plaintiffs, in right of which the plaintiffs had brought their suit 
The Court of first instance (Munsif of Sahaswan) held that this defendant 
was not only entitled but bound to raise this plea, and on the faote found 
that he had the right of pre-emption which he asserted. The Munsi 
therefore gave a deoree in the first instanoe for dismissal of the plaintit s 
suit provided that the defendant No. 1 paid in the pre-emp ive pnoe 
within thirty days from the date of the deoree. But if be failed to p y 
in the pre-emptive price within thirty days, then the decree.was to be a 
deoree in favour of the plaintiffs. On appeal by one o theP^ Qb * «• 

Idarat Khan, bbia deoree was affirmed by the lower appellate Co ^ b 
ordinate Judge of Saharanpur). Idarat Khan thereupon appealed to the 
High Court, urging that the first defendant s right of pre-emption w 
not in law n answer to the plaintiffs* suit for redemption, and if it jae 
the defendant must on the facts of the case be taken to have waived 

that right. 

Babu Laksh?ni Narain for the appellant 

Mr Abdul Majid (for whom Mr. Ishaq Khan) for the respondent. 

STANLEY, 0. J , and BuRKlTT, J.-The wit out of which this appeal 

has arisen was brought by the plaintiffs for redemption of a usufructuary 

mortage. They sued as owners of part of the equity o. redemption, which 

,, rmrohased from two of the representatives of the mortgagors. 

The cufmTs met byTdefence on tbepart of one of the defendants 

TfiOl Ilahi Bakhsh, to the effeot that he was a oo-Bharer ini the village 

V* l oj-fcitiled to pre-empt the sale made in favour of the plaintiffs, 

“ Zt was a valid flale and that he was willing to pre-empt it, and 

that “therefore the suit could not be maintained This contention found 
that t e Courts. They considered the relationship of 

h V e °pL£1 «t came to the conclusion thaf Ilahi Baksh was entitled to 
the part e . . , being fl0> ft 0Om ewhat exbaordinary deoree 

pre-emp * Bakhsh'should have an opportunity of 

favour of the plaintiffs ; but that in default 
of hL purchasing the property and paying the purchase-money within a 
time named the plaintiffs should be entitled to redeem the property 
Now this is a very unusual and oomplioated form of decree, and one 

wWohU certainly not to be encouraged, even if it be valid We think 

. }?. . fonnfl \a Bntirely wrong. In the oaseof Ajudhia Baksh Singh 

v ArlbAU Khan (1) it was decided by a Bench consisting of Petberam 
C J and Tyrrell, J , that a oo-sbarer who is in possession cannou plea 
fhe ^tence of a right of pre-emption in defence to a suit for possession 
by the purobaeer of the rights and interests of another co-sharer. ^Tbe 
defence of a right of f pre-emption is not a valid de en^ ^ ^ ^ Qf 

Ram ChTnT v Durgl Prasad (2) overruling the decisionim Pulan * ar 

** - Sht ^rmpTtd °who 

th e right M _ a_ defence tO_tha 

"(1) (1885) 1. L. R. 7 All. 892. (3) < 1898 > L L - K ' 20 WL 516 ' 

(2) (1903) I. B. R. 26 All. 61. 
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suit was precluded afterwards from setting up a olaim for pre-emption. 
The Courts below bave erred in this matter, and have in oonsequQnoe 
decided this cage upon a matter which ought not to have been enter¬ 
tained by them. We therefore allow the appeal, set a3ida the decrees 
of the lower Courts, and remand the gait under the provisions of 
section 562 of the Code of Civil Proo3dure to the Coart of first instance, 
through the lower appellate Court, with directions [81] that it be re¬ 
placed in its former number on the file of pending cases and be tried 
upon the merits. Costa here and hitherto will abide the event. 

Appeal decreed and cause remanded. 


27 A. 81 (=1 A. L. J. 479=24 A. W. N. 188 ) 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight , Chief Justice, and Mr . Justice Burkitt . 

• iN azir Hasan (Plaintiff) v. Suibba and another (Defendants)* 

*[24th June, 1904.] 

Landholder and tenant—Accommodation provided in the ahadi for.agriculturaUenatj 
—Suit for ejectment—Custom. 

Some agricultural tenant? had been occupying a room in an inclosure in the 
abadi for thirty years. Held . on suit by the zamindar to eject them that the 
plaintifi had no cause of acpion ; either the defendants had acquired a title by 
adverse possesion, or if their possession was permissive, they could not accor¬ 
ding to custom be ejected while their lenanoy was still undetermined. 

[Ref. 3 A. L. J. 619=26 A. W. N. 248 : Dist. 3 A. L. J. 627=26 A. W. N. 268.] 

In this case the zamindar of mauza Sumli Bued to ejeot two of his 
agricultural tenants from a room occupied by them in an inclosure situ¬ 
ated in tbe abadi of the village. The principal plea of the defendants 
was one of adverse possession. The first Court (Munsif of Saharanpur) 
gave the plaintiff a decree. On appeal by the defendants the lower 
appellates Court (Subordinate Judge of Saharanpur) found, after an isaue 
on tj.be question had been remitted to the Munsif, that the defendants had 
been in possession for more than twelve years, and upon that ground 
alone decreed the appeal and dismissed the plaintiff’s suit. The plaintiff 
appealed to the High Court. 

Dr. Satish Chandra Banerji (for whom Munshi Earihans Sahai) for 

the appellant. 

Mr. Abdul Raoof for the respondents. 

Stanley, C. J. and Burkitt, J.—The plaintiff’s suit was in 
our opinion properly dismissed by the lower appellate Court. The 
suit was brought by him to recover possession of a room in an 
inclosure in the abadi of the village of which the plaintiff is the 
zamindar and the defendants are the cultivating tenants. It is 
found that the defendants have been in possession of the [82] room 
in question for a period of 30 years. Now it is apparent that either 
the tenants are entitled to the room in question as appurtenant to 
their holding, or, if it be nob appurtenant bo their holding, they have 
aoquired it by adverse possession. Their tenancy is admittedly a sub¬ 
sisting agricultural tenancy. Therefore, if the room in question is 

* Second Appeal No. 849 of 1909, from a deoree of Babu Madho Das, Subordinate 
Judge of Saharanpur, dated the 25tb July 1902, reversing a decree of Pandit Girraj 
Kishore Dat, Munsif of Saharanpur, dated the 7th of January 1901. 
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appurtenant to their holding, as the tenanoy has nob been determined, 
the zamindar oannob oust them from possession of the room. If, on the 
other hand, the room in question is no part of the holding, then it is 
olear on bhe finding that the defendants have acquired a title to it by 
adverse possession. In either view the suit cannot bo maintained. It is 
admitted, and appears to be undoubtedly the rule in these Provinoes, that 
a tenant is given a room or house in the abadi to live in during the exis¬ 
tence of his tenanoy. It is difficult to understand how from any point of 
view tenants, as admittedly the defendants are of the plaintiff, can be 
properly ejected from the only residence which they possess during the 
oontinuanoe of their tenanoy. For these reasons we dismiss the appeal 
with costs. 

Appeal dismissed. 


27 A. 82 (=24 A. W. N. 170.) 

APPELLATE CIVIL 

Before Sir John Stanley, Knight , Chief Justice, and Mr. Justice Burkitt . 


RANNU Rai and others ( Defendants ) v. Rafi-UD-din (Plaintiff).* 

[24th June, 1904.] 

Landholder and tenant—Occupancy tenant—Usufructuary mortgage — Relinquish¬ 
ment of tenancy during the term of the mortgage. 

Held that an ocoupancy tenant who has made a usufructuary mortgage of his 
holding and put the mortgagee in possession cannot during the subsistence of 
such mortgage relinquish bis holding to the prejudice of the mortgagee’s rights. 
Badri Prasad v. Sheodhian (1) followed. 

[Ref. 2 N. L. R. 170 ; 9 I. C. 894 ; 7 A. L. J. 805=2 I. C. 456 ; Fol. 83 All. 335.] 

THE plaintiff in this case came into Court alleging that he ^vas the 
usufructuary mortgagee of a certain oultivatory bolding belonging to one 
Sheo Abir ; that shortly after the mortgage was executed the mortgagor 
had relinquished his holding to the zamindars, and that the defendants, 
mortgagor and zamindars, [8J] had stopped bhe plaintiff from having 
the mortgaged lands cultivated. The defendant No. 1, said the plaintiff, 
“ had no power to give up the mortgaged land after ho had mortgaged it, 
nor can the plaintiff be deprived of the possession of the mortgaged land 
owing to the collusive and fraudulent proceedings.” The Court of first 
instance (Munsif of Mubammadabad Gohna) held that the mortgagor, 
according to the provisions of the village wajib-ul-arz, had no power to 
mortgage his holding, and accordingly dismissed the suit. Oa appeal, the 
lower appellate Court (District Judge of Azamgarh) reversed the Munsif's 
decree and gave the plaintiff a decree for possession of the mortgaged 
property. The zamindars appealed to the High Court, urging that on a 
correct interpretation of the wajib*ul*arz the mortgagor had no power 
to mortgage his holding to the plaintiff, and therefore that the decree of 
the Court of first instance should be restored. 

Mr. J. Simeon , for the appellants. 

Mr. Abdul Baoof, for the respondents, 

* Second Appeal No. 981 of 1902, from a decree of Mr. Muhammad Ishaq Khan, 
Diatriot Judge of Azamgarh, dated tho 7th of July 1992, reversing a deoree of Babu 
Murari Lai, Munsif of Mubammadabad Gohna, dated the 3rd February 1902. 

(1) (1896) L L. R. 18 All. 854. 
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Stanley, 0. J., and Burkitt, J.—In view of the decisions of this 
Court in regard to the possession of occupancy tenants and usufructuary 
mortgagees deriving title under them, this appeal must fail. An occu¬ 
pancy tenant mortgaged his occupancy tenancy to the plaintiff on the 
21st of May 1900 to secure a sum of Ra. 80, and in pursuance of the 
terms of the mortgage the plaintiff was put in possession of the bolding. 
Aftber this the zamindara brought a suit to recover arrears of rent 
against the tenant, whereupon a compromise was entered into under the 
terms of which the tenant relinquished bis tenancy, and thereupon the 
zamindars defendants ousted the plaintiff from possession. It has been 
held by this Court in the case of Badri Prasad v. Sheodhian (l) 
that an oooupancy tenant who has granted a lease of part of his ocou- 
pancy holding cannot during the subsistence of the term of the lease 
relinquish hia holding to the zamindar so as to put an end to the 
lessee’s rights under the lease. Following the principle laid down in 
that oaee it has also been held that where an oocupancy tenant grants 
a usufruotuary mortgage of his occupanoy holding, [84] the tenant 
cannot relinquish hie tenancy to the prejudice of the mortgagee. 
It follows that the tenant in this oase was not justified in relinquish¬ 
ing his tenancy to the zamindaro, and that that relinquishment 
cannot be allowed to operate to the projudioe of the plaintiff. The 
Court of first instance dismissed the claim of the plaintiff, but the learned 
District Judge, taking a proper view of the rights of the parties, reversed 
the decree of the Court of first instance end decreed the plaintiff b claim. 
This decision was in our opinion perfectly oorrect. We therefore dismiss 
the appeal with costs. 

Appeal dismissed. 


27 A. 84 (=24 A. W. N. 169=1 A. L. J. 483.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice, \and Ur. Justice Burkitt. 

Udit Upadhya (Plaintiff) v. Bkawani Din and others (Defendants.)* 

[29th June, 1904.] 

Construction of document—Promissory Note—Acknoweledgment—Act No. U of 1899 
(Indian Stamp Act) t schedule I, article 1. 

Three persons borrowed money from a fourth, and at the. time a memo¬ 
randum signed by the borrowers was drawn up in the following terms 
“Account (lekha) of Bhawani Din Kalwar, Katwari Kalwar and 
Kalwar, 8 th February 1901, interest 1 per cent, pec mensem, P a 7*° le " A 
19)01* Rs. 500 borrowed from Udit Upadhya for a Sugar factory. The doou fl 
contained no promise to repay the money. Held that this was a in 
memorandum which might perhaps amount to an acknowledgment 
would require a 1 anna stamp, which it bore, but was certainly ne 
promissory note nor an acknowledgment oouplod with a promise to rep y* ^ 
would require a stamp of higher value, and would not exolude parol e 

thecontraot. p 007 . 

rRef 26 A. W. N. 60=3 A. L. J. 242=28 All. 436 ; 4 L. B. R. 330=14 Bur. L. * • 

’ Diss. 11 C. W. N. 1122 ; hef. 39 Cal. 789; 41 All. 169.] 


Second Appeal No. 


587 of 1903, from a decree of Syed Muhammad Ali, 
ho 3 2th of February 1903, confirming a decree or 


udge of Jaunpur, dated tho v,. ~ ,- 0 aq 

Jhams-ud din Khan, Munsif of Jaunpur, dated the 10th of December 190 • 

(1) (1896) I. L. R. 18 All. 354. 
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Thb suit out of whioh this appeal arose was brought to recover 
Bo. 500 whioh, the plaintiff alleged, had been borrowed from him by the 
defendants on the 8th of February, 1901 under a promise to repay the 
same, with interest at 1 per cent, per mensem, on the 3rd May 1901. 

The plaintiff as part of the evidence in his oase tendered a memorandum 
signed by the defendants, which was couched in the following 27 A. 81= 
terms:—"Acoount (lekha) of Bhawani Din Kalwar, Katwari Kalwar, 
and Binde9ri Kalwar, 8th February 1901, interest 1 per oenb. per 1 "~483.* ' 
mensem, payable 3rd of May 1901, Rb. 500, borrowed from [85] Udib 
Upadbya, for a sugar factory.” The memorandum bore a Bbamp of 
the value of 1 anna. The Court of first instanoe (Munsif of Jaunpur) 
holding this dooument to amount to a promissory note, and finding 
it to be insufficiently stamped, dismissed the plaintiff’s suit, refusing to 
allow him to produce parol evidence of the transaction. The plaintiff 
appealed, but the lower appellate Court (Dishrioti Judge of Jaunpur) con¬ 
firmed the Munsif's decree on the finding that the memorandum in 
question was either a promissory note or a bond, or perhaps an acknow¬ 
ledgement ooupled with a promise to repay within article 1 of the first 
sohedule to the Indian Stamp Act, 1899. The plaintiff appealed to the 
High Court. 

MunBhi Gokul Prasad for the appellant. 

Mr. Abdul Jalil for the respondents. 

Stanley, C. J., and BURKITT, J.—In this appeal we are unable to 
agree with any of the opinions expressed by the two lower Courts. We 
think those opinions are absolutely wrong. The suit was one to reoover 
the sum of Rs. 500 lent by the plaintiff appellants to the defendants 
respondents. The allegations of the plaint are that on the 8th of 
February 1901 the plaintiff lent that Bum to the defendants, whioh they 
promised bo repay with interest at 1 per cent, per mensem on the 3rd 
May 1901. The debt being unpaid on that date, this suit was instituted 
to recover it. The oause of action, it will be seen, arose on the date 
when the debt beoame payable, and remained unpaid. Now at the time 
when the money was borrowed a paper was written and signed by the 
three defendants who borrowed the money. That paper or memorandum 
is in these wrods '“ Account (lekha) of Bhawani Din Kalwar Katwari 
Kalwar and BindeBri Kalwar, 8bh February 1901, interest 1 per cent, 
per mensem, payable 3rd of May 1901, Rs. 500, borrowed from Udit 
Upadhya for a sugar faotory.” This dooument was considered by the 
Court of first instance to bo an acknowledgment whioh contains a pro¬ 
mise to repay the sum borrowed. The translation given by the Munsif 
is misleading, as he inserted in it the words " with a promise to repay 
it.” No such words are to be found in the original. The learned Munsif 
then having inserted these words in the dooument went on to hold that as 
TfiS] the dooument contained those words it should be treated as a 
“promissory note 1 ’ and should have been stamped as suoh. He there¬ 
fore impounded it and seat it to the Collector. Further, misapplying 
the opening olause of section 91 of the Evidence Act, he refused to allow 
the plaintiff to give any parol evidenoe of the debt. The District Judge 
in appeal went further than the Munsif. He apparently was unable to 
deoide whether this dooument was a promissory note or was a bond, and 
Beemed also to think that it might be an acknowledment whioh under 
article 1 of Sohedule I of the Stamp Act of 1899 required a stamp of 
more than one anna. He also concurred with the Munsif in excluding 
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parol evidence of the debt, holding that the document contained a 
promise to repay the loan. Now in all those matters we thing the lower 
Courts were wrong. The document, as we understand it, is not a pro¬ 
missory note, it is not a bond, and it is not an acknowledgment of a debt 
containing a promise to repay the debt or a stipulation to pay interest. 
To us it clearly appears to be nothing mere than a mere memorandum, 
or note drawn up between the parties as to a transaction which had jueb 
‘ been settled between them. There are in it no words containing any 
promise to repay or any stipulation to pay interest. In our opinion it is 
no more than if it had contained simply the words :—"Memorandum, 
Rs. 500, interest 1 per cent, per month, term 3 months: ” 8'gned by the 
borrowers. Briefly put these words contain everything whioh was in the 
dooumenb produced in support of the appellants’ case. We are very 
doubtful even that ib is an acknowledgment requiring to be stamped with 
the anna stamp it bears. As to that matter, however, as the stamp has 
been affixed on it we say nothing more. We must allow this appeal. 
We set aside the decision of the two lower Courts, and as the suit was 
diemissed by them on a preliminary point and we have reversed their 
decisions on that point, we remand the case under section 562 of the 
Code of Civil Procedure through the lower appellate Court to the Court 
of first instance, to be replaced on the file of pending suits and decided 
on the merits. The plaintiff is entitled in any case to his costs of this 
appeal. Other costs will abide the evenb. 

Appeal decreed and cause remanded . 


27 A. 87 (=24 A. W. N. 172). 

[87] APPELLATE CIVIL. 

Before Mr, Justice Knox. 


Durga DAS (Plaintiff) v. Gullu (Defendant).*' 

[lBb July, 1904.] 


Act No. VII of 1889 (Succession Certificate Act), section 5 —Succession certificate not 
to be questioned by any Court in subsequent proceedings based thereon. 

Where a oertificate of succession has been granted by a Court empowered 
under Act No. VII of 18S9 to grant such certificates it is not open to a Court 
before which such succession certificate is produced as authority to colleot the 
debt entered therein to question the right of the Court whioh granted the 
certificate. 

[Fob 17 M. L. J. 87.] 


The plaintiff in this case sued as assignee of the heir of the original 
mortgagee for recovery of money due on a mortgage-deed. The assignee, 
who had obtained a certificate of succession in respect of the debt, was 
made a party defendant to the suit. The Court of first instance (Mnnsif 
of Agra) found for the plaintiff on the merits. In the oourse of his judg* 
moot the Munsif said—“Objection had been taken by the defendant (heir 
of the mortgagor) to the amount of interest not covered by the plaintiff s 
(sic,? second defendant's) succession certificate. As this objection seemed 


• Second Appeal No. 222 of J 90S, from a decree of Eai Bahadur Babu 
Judge of Small Cause Court, exercising powers of the Subordinate Judge of Agra, dal 
the 9th of Decembr 1902, modifying a decree of Babu Baidia Nath Das, Mubbii 0 
Agra, dated the 2nd July 1902. 
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wild. And in the oertifioate filed before me there was an obvious error— 490 $ 

Only the principal amount was entered in the certificate—I therefore July 1. 

reserved judgment so as to enable the plaintiff (V second defendant) to - 

obtain extension of oertifioate. The amount entered in the extended 

certificate is Rs. 160 5, which is the interest which would be due from __ 

the date of the mortgage up to the date of the original certificate. No 27 A. 87= 
oertifioate for subsequent interest is necessary.” The Munsif accordingly 24 A W. 
deoreed the plaintiff's claim. The defendant No. 1 appealed both as to m 

the merits of the case and as to the grant of the extended suooession 
oertifioate under whioh the plaintiff claimed interest. The lower appel¬ 
late Court (3mall Cause Court Judge of Agra with powers of a Subor¬ 
dinate Judge) modified the decree of the Munsif by disallowing the in¬ 
terest claimed by virtue of the extended certificate, whioh he held to be 
invalid. The plaintiff thereupon appealed to the High Court, pleading 
that the extended oertifioate was good in law, and that in any [88] case 
it was not open to the lower appellate Court to hold that it was invalid. 

The Hon’ble Pandit Madan Mohan Malaviya , for the appellant. 

Dr. Satish Chandra Banerji , for the respondent.. 

KNOX, J.—The queetion which I have to deoide in this seoond 
appeal is 'whether the Court below had any jurisdiction to hold that a 
certificate whioh the appellant had obtained under the Succession Certi¬ 
ficate Act of 1889 from a District Court was an invalid oertifioate and 
the amount entered in it as money the collection of which it authorized 
was in consequence money whioh the appellant was not empowered to 
colleot. I think that there oan bo no doubt whatever as to the answer 
which should be given to this question. The power of granting certi¬ 
ficates and of extending such certificates has been conferred upon District 
Courts by the Succession Certificate Act of 1889. When suoh a oertifioate 
has been granted by the Court so empowered, it is not open to the Court 
before whioh such succession certificate is produced as authority to 
collect the debt entered therein to question the right of the Court whioh 
granted the certificate ; to hold otherwise would be to open the door to 
confusion and give opportunity for fraud. 

The appeal is deoreed and the decree of the lower appellate Court is 
set aside, and that of the Court of first instance restored with costs. 

Appeal decreed. 


37 A. 88 (=1 A. L. J. 488=24 A. W. N 194.) 

appellate civil. 

Before Sir John Stanley , Knight, Chief Justice , and Mr. Justice Burkitt. 

JXgar Nath Singh {Defendant) v. Jai Nath Singh and 

OTHERS (Plaintiffs)* 

[1st July, 1904.] 

Joint properly-Bxelusive dealing with joint property by one of the co-owner s -Remedy 
of the other co-owners—Form of decree. 

TTnon the death of the tenant of land whioh was the property of four persons 
inintlv one of the oo-sharers took possession of the tenant s holding and com¬ 
menced to cultivate it himself T he, remaining oo [89] sharers brought a suit to 

-Appeal No. 1076 of 19027from a deoree of Rai Anant Bam, Subordinate 

T of*Gbaihmr, dated the 23rd of July 1902, confirming a deoree of Maulvi Syed 

dated the 15th of Julj 1801. 
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recover possession— apparently actual physical possession—of three-quarters of 
the tenant's holding thus ocoupied by the defendants. 

Held that the decree to which the plaintiffs were entitled was a deoree de¬ 
claring that they and the defendant were joint owners of the land in dispute 
and that the plaintiSs were, as such joint owners, entitled to an account of the 
profits of the land. BholaNathv. Buskin ( 1 ), Ram Jatan Shukul v. Jaisar 
Shukul (2) and Rahman Chaudhri v. Salamat Chaudhri (3) referred to. 
Bhairon Rat v. Saran Rai (4) distinguished. 

[Ref. 27 All. 153; 28 All, lfil; 35 Cal. 961=12 C. W. N. 127=6 C. L. J. 735- 93 CaL 

1201; 4 C. L. J 198; 63 I. C. 433; 4 N. L. R. 120; Dist. 2 A. L. J. 481;' 1905 A 
W • N, 119; 160.] 


The plaintiffs and the defendants were joint owners of oertain 
zamindari property. One Chedi, who was their joint tenant, died with¬ 
out heirs, and on his death one of the co-owners—the defendant-appel¬ 
lant Jagar Nath Singh—took possession of Chedi’s holding and proceed¬ 
ed to cultivate it himself. The other three co-owners sued to reoover 
possession of three-fourths of Chedi's holding, meaning thereby ap¬ 
parently physical possession, and also claimed mesne profits. The Court 
of first instance (Munsif of Saidpur) gave the plaintiff a deoree for joint 
possession of the land, and for mesne profits. Upon appeal the lower 
appellate Court (Subordinate Judge of Ghazipur) confirmed the deoree of 
the Munsif. The defendant accordingly appealed to the High Court. 

Babu Sital Prasad Ghosh , for the appellant. 

Mauivi Muhammad Ishaq, for the respondents. 

Stanley, C. J.—The facts of this case are very few and simple. 

One Chedi Barhai, who was a tenant of the parties to the suit, 
died without heirs. After his death the defendant-appellant Jagar Nath 
Singh, one of the co-sharers, took possession of the tenant’s holding and 
prooeeded to cultivate it. The plaintiffs-respondents, who are co-sharera 
with the defendant-appellant, brought this suit to reoover possession of 
three-fourths of Chedi Barhai’s holding, by whioh I understand that 
they seek to obtain physioal possession of three-fourths of the hold¬ 
ing, and they also olaimed mesne profits of the land. In effeot they ask 
a civil Court to partition land paying revenue amongst the co* 
sharers. It is to be noted that Jagar Nath Singh did nothing illegal 
when he entered into possession of derelict [90] land whioh belonged to 
him and his co-sharers. He was entitled to do so, and to cultivate the 
lands, but for the banefit of himself and his co-sharers. The Court of 
first instance did not grant the relief whioh the plaintiffs olaimed as stat¬ 
ed above, but passed a decree whioh was not asked for, namely, a deoree 
for joint possession of the land, and for mesne profits. Upon appeal 
the learned Subordinate Judge confirmed the deoree of the lower Court. 

Now, it was decided by my learned colleague in the case of Rahman 
Chaudhri v. Salamat Chaudhri (3) that where co-sharers in an undivided 
mahal come into Court oomplaining that other co-sharers having a like 
interest with themselves have taken possession of part of the joint pro¬ 
perty, the only relief whioh a civil Court can give is a deoree declaring 
the plaintiffs to be entitled to possession jointly with the other co-sharers. 
A civil Court cannot give a deoree in favour of co-sharers under which 
a oo-sbarer may be ejected from any portion of the common property.. * 
am surprised to find that this case has not yet appeared in the Indian 
Law Beporfcs, as it is a deoision of importance. I have had occasion in 

(1) Weekly Notes, 1894, p. 127. (3) Weekly Notes, 1901, p. 48. 

(2) Weekly Notes, 1894, p. 166. (4) (1904) I. L. R. 26 AIL 688. 
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several oases to consider this question, and I am entirely in aooord with iggj 
my learned colleague in his decision upon this question. It appears to July 1 . 

me that if co-sharers deBire to sue a co-sharer who is in occupation of - 

joint property, and who has not obtained possession illegally, the only 

course open to them is to apply for and obtain partition. It is true that __’ 

the co-sharer in possession must account to the other co-sharers for the 27 A. 88=1 
profits of the land of whioh he is in exclusive physical possession. The A. L. J. 488 
decision of a Full Benoh of this Court in the oase of Bhairon Bai v 
Saran Rai (1) is not, as it appears to me, in conflict with this view. I 
was a member of the Benoh whioh decided that oase, and it was deter¬ 
mined upon the ground that the defendant in the suit had illegally ousted 
a oo-owner from joint possession. In that Full Benoh oase my brother 
Banerji, referring to the judgment of my brother Burkitt in the oase 
of Rahman Chaudhri v. Salamat Chaudhri , says :—“ I must confess 
that with some of the observations contained in that judgment I am not 
191] prepared to agree/’ The learned Judge does not speoify what those 
observations are, but they oannot, I think, refer to any observation made 
in regard to the substantial question before the Court; for I find that my 
brother Banerji was a party to the decision in th9 oase of Bhola Nath v. 

Buskin (2), the facts of whioh are on all fours with the oase now before 
the Court, as also with the oase of Rahman Chaudhri v. Salamat 
Chaudhri . In the former case it was deoided that where one co-sharer in 
a thok sued the lessee of other oo-sharers in the thok, the lessee being in i 
actual physical possession of a portion of the land comprised in the thok , j 
for joint possession and for mesne profits, the only decree whioh could be 
given was a declaration that the plaintiff was entitled to an undivided 
share in the thok and for a proportionate share of rents and profits, and 
that the plaintiff was not entitled to get a deoree for mesne profits against > 
the lessee defendant. There is even a stronger expression of opinion , 
upon this question of the same learned Judges, who decided the last-/ 
mentioned case, in the case of RamJatan Shukul v. Jaisar Shukul (3). As 
regards profits it is clear that the plaintiffs are entitled to'have the profits, 
taken into consideration and an account rendered by the defendant-appel¬ 
lant when the village accounts are settled. For these reasons it appears 
bo me that the deorees of the lower Courts cannot stand and that the 
proper deoree is to declare that the defendant-appellant and the plainbiffs- 
respondents are joint owners of the holding in dispute, and that the 
plaintiff s-respondents as such are entitled to an account of the profits of 
the land so long as it is in the possession of the defendant-appel¬ 
lant. 

BURKITT, J,_I oonour in the order proposed by the learned Chief 

Justice and in’the reasons by whioh it is supported. But as I am the 
Judge responsible for the deoision in the oase of Rahman Chaudhri v. 

Salamat Chaudhuri (4), I desire to add a few words. The faots of that 
oase are exactly on all fours with and indistinguishable from the faots of 
the present case. In that case, as in this, we have aB parties oo- 
sharers in an undivided mahal. We have one co-sharer taking posses- 
sion of some dereliob land whioh has been abandoned by the [92J 
tenant. We have also a suit by the other oo-sharers against the 
co-sharer who so took possession, claiming in the present oase aotua 
physical possession, bu b in the oase reported in Weekly Notes, 1901 , 

(1) (1904) I. U R. 26 All. 6b8. 

(2) Weekly Notes, 1894, p. 127. 


(3) Weekly Notes, 1894, p. 166. 

(4) Weekly Notes, 1901, p. 48. 
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1904 P* 48, joint possession with the co-sharer in possesflion. In that cage I 
July l. held that the only decree to which the plaintiffs co-sharera were entitled 

Appellate " a6 , a d J 60ree deolariflg \ hem t0 be with the defeDdantB joint owners of 
Civil. “be and 10 question, and as such entitled to receive from the co-sharer 

— in possession their proper share of the profits of that land at the annual 
a ? ?* 8 t 3 7«1 BettlfcmeDt of tbe village accounts. I see do reason whatsoever to resile 

= •4 A w fr ° m aDy propo81fclon of law 8Cated b y “0 in that judgment. I have had 
N 194 ’ fre( J U6Dt| y t0 consider it since that judgment was delivered, and the 
more I have turned over the matter in my mind the more convinced I 
am that the law 1 laid down there is correct. For these reasons, oon- 
ourring with the learned Chief Justice, I would partially allow this 

appeal and restrict the deoree in favour of the plaintiff a-respondents to 
that I have just mentioned. 

By the Court. The order of the Court is that this appeal be 

partially allowed, and that instead of the decree for joint possession 

given to the plaintiffs-respondents, a deoree in their favour be passed 

declaring that they as co-aharers in an undivided mahal are joint owners 

with the defendant of the land in question, and as such entitled toreoeive 

their proper share of the profits of the land. We allow no costs to either 
side. 

Decree modified. 


27 A. 92 (=24 A. W. N. 195=1 A. L. J. 495=1 Cr. L. J. 710.) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Aikman. 

Emperor v. Kallu.* 

[2nd July, 1904.] 

Review—Powers oj High Court in criminal cases—Finality oj order of High Court- 
Order not sealed—Criminal Procedure Code , sections 107 and 110 -Security Jor 
keeping the peace—Security jor good behaviour. 

An application from jail—worded as an appeal—against an order passed 
under seotions HO and 118 of the Code of Criminal Procedure was summarily 
rejected by means of the following order:—No appeal lies in this case, and 
[93] no sufficient ground appears for interference in revision. The application 
is dismissed." This order was signed by the Judge who passed it, but was not 
sealed with the seal of the Court. 

Held that the Judge who had passed the order quoted above was not under 
the oiroumstances precluded from entertaining an application for revision 
presented by counsel in relation to the same matter. Queen-Empress v. Lalit 
Tttcari (l) followed. 

_ Held also that where it appears from the evidence that there is an apprehen¬ 
sion of anyone using violence towards a particular person or particular persons 
he ought to be bound over to keep the peaoe as provided by section 107, and not 
be prooeeded against under sootion 110 of the Code of Criminal Procedure. 

[Fol. 38 All. 184 ; Ref. 9 Cr. L. J. 306=1 P. R. 1909=6 P. W. R. 1909=1 1. C. 606.] 

In this case an order was passed against one Kalla under seo- 
tion 110 of the Code ol Criminal Procedure, on the ground that there 
was danger of Kallu proceeding to acts of violence against one Murlidbar 
or Murlidhar s partisans. That order was upheld by Che Sessions Judge. 
Kallu, who was unable to find the sureties required, waB sent to js^i 
and from there a petit ion was forwarded to the High Court against the 

* Criminal Revision No. 381 of 1904. 

(1) (1899) I. L. R. 21 All. 177. 
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orders of the Magistrate and the Sessions Judge. This petition, whioh 
^vas framed as an appeal, was rejected summarily by the following 
orderNo appeal lies in this oaso, and no sufficient ground appears 
for interference in revision. The application is dismissed.” ThiB order was 
passed on the 10th of May 1904, and was signed by the Judge who passed 
it, but was not sealed with the seal of the Court. On the 14th of May 
an application in revision in the same matter was presented by counsel, 
and was admitted, after the record had been Bent for on the 4th of June 
1904, by the same Judge who had passed the order of the 10th of May 
1904 above quoted. 

Mr. A, E. Howard, for the applicant. 

The Assistant Government Advocate (Mr. W. K. Porter ), for the 
Grown. 

AlKMAN, J.—This is an application for the revision of an order of 
the learned Sessions Judge of Aligarh passed under the provisions of 
fieotion 123 of the Code of Criminal Procedure whereby the learned 
Judge confirmed the order of a Magistrate directing the petitioner to 
exeoute a bond in the sum of [94] Rs. 2,000 with two sureties in like 
amount for his good behaviour for a period of throe years. 

The learned Assistant Government Advocate took a preliminary 
objection to the hearing of this application. On the lObh May last a 
petition of the present applicant Kallu forwarded through the Superin¬ 
tendent of the jail in whioh he is confined owing to his failure to furnish 
the seourity named above came before me. That petition was in the 
form of an appeal against the order of the Sessions Judge. It was sum¬ 
marily dismissed by me by the following order:—“No appeal lies in 
this case and no sufficient ground appears for interference in revision. 
The application is dismissed. ” The learned Assistant Government 
Advooate contends, and he has argued the point very ably, that the 
order quoted is final and that no further application for revision can be 
entertained. In support of his argument the learned Assistant Govern- 
ment Advocate has relied on the decisions id the caseB of Empress of India 
v. Muhammad Jafir (1), Queen-Empress v. Durqa Char an (2), Queen- 
Empress v. Fox (3) and In the matter of the petition of F. W. Gibbons (4). 
On the other hand, the learned counsel for the applicant points out that 
my order of the 10th May 1904, even if it can be called a judgment, has 
not yet been sealed, and therefore, with reference to the case of Queen- 
Empress v. Lalit Tiwari (5), I am not precluded from reviewing it. In 
my opinion the case last cited, by the deoision in whioh I am bound, is 
sufficient to meet the objeotion which has been raised. It might also be 
argued on behalf of the applicant that my order of tbelOth May last was 
an order dismissing, not an application for revision, but a petition of 
appeal, ooupled with a remark to the effect that there then appeared to 
be no ground for taking up the case in revision, and that this cannot pre¬ 
vent the Court from dealing with an application for revision, when such 
an application is presented. I therefore proceed to deal with the applica¬ 
tion on its merits. 

The petition of the prisoner set forth no ground upon which the 
Court could interfere in revision. The petition which has [96] since 
been presented on behalf of the applicant Kallu doeB in my opin¬ 
ion show that the order of the learned Judge is open to objection on 
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the score of illegality. In his judgment the learned Judge says On 
reading the evidence I am not disposed to aocept the statement that the 
defendants are thieves and robbers, although it is quite possible that they 
keep persons of bad character in their employ for the purpose of waging 
war on their enemies. However, there is no dear allegation to thiseffeot. 
The evidence considered in connection with the history of the village 
eatishee me that there is a probability of further violent orime being com¬ 
mitted by or at the instigation of the defendant Kallu, that he is, in the 
words of seotion 110 (/), so desperate and dangerous as to render his being 
at large, without seourity, hazardous to the community. The faot that 
his violence would be direoted against Murlidhar and possibly some of 
his party only does not appear to place the oase beyond the soope of 
section 110, as a riot or a single murder is a menace to the peaoe of the 
community.” The learned counsel for the applicant contends, and I think 
with reason, that on the evidence as here described the oase is one in 
which his client should have been bound over to keep the peace, and that 
he ought not to have been called on to furnish seourity for good behaviour. 
In my opinion when the evidence shows that there is an apprehension of 
any one using violence towards a particular person or particular persons 
he ought to be bound over to keep the peace as provided by seotion 107, 
and ought not to be proceeded against under section 110 of the Code of 
Criminal Procedure. The learned counsel does not ask that the oase 
should be sent back to the Magistrate, and does not objeot to my passing 
the order which ought to have been passed, and accordingly I prooeed to 
do so under the provisions of section 439 read with section 423, sub-seo* 
tion I, clause (d), of the Code of Criminal Procedure. I also make some 
reduction in the amount of the seourity called for, whioh I think on the 
facts stated by the Judge is excessive. Setting aside the ordor of the learned 
Judge I direct that the applicant Kallu execute a bond in the sum of 
Rs. 2,000 with two sureties in the sum of Rs. 500 each for keeping the 
peaoe for one year. In default of the applicant furnishing the required 
[96] security be will undergo simple imprisonment for one year with 
effect from the date of this order until within suoh period the required 
seourity be furnished. 
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Before Mr, Justice Blair. 

Sahadub ( Plaintiff ) v. Rajwanta (Defendant).* 

[2nd July, 1904.] 

Hindu law—Suit for restitution oj conjugal rights—Plaintiff's suit not barred by his 
being out of caste. 

Held that to bar a suit brought by a Hindu for restitution of oonjugal rights^ 
the defendant must set up some offence of a matrimonial nature such as won 
support a decree for judicial separation. It is not a defence that tho plaint 1 , i 
out of caste, nor ought a deoree to be made conditioned on the plaintiff being 
restored to caste. Paigi v. Sheo Narain (1) and Binda v. KaunsiBo, (2) r flIerr 
to. ____ 

• Second Appeal No. 210 of 1903, from a deoree of J. Sanders, Esq., Distriot 
of Benares, dated the 13th of Deoember 1902, modifying a deoree of Maulvi S* 1 ? 
Muhammad Bhafi, Munsif of Benares, dated the 29fch of September 1902. 

(1) (1885) I. L. R. 8 All 78. (2) (1890) I. L. R. 13 All. 126* 
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Sahadur, Knnbi, sued for restitution of oonjuga! rights in respeot 
o is wife, Musammab Rajwanba, a minor under the guardianship of 
er mo her Puna. The defendant’s prinoipal plea was that the plaintiff 
was out of caste, and therefore no suoh decree as that asked for could 

i ?T?«’ ^ our ^ Awfc intanoe (Munsif of Benares) found that the 
plaintiff was not out of caste, and that, even if he was, that faot oould 
orm no defence to the suit. On appeal by the wife the lower appellate 
Court) (District Judge of Benares) came to aD opposite conclusion. It 
found that the plaintiff had been outoasted, and considering that under 
such circumstances only a conditional deoree could be given, aooording to 
the ruling in Paigi y. Sheo Narain (1), passed suoh a deoree directing 
that the plaintiff should first obtain restoration to caste as a condition 
precedent to his obtaining a deoree for restitution of conjugal rights. 
Against this deoree the plaintiff appealed to the High Court. 

Babu Durga Charan Banerji x for the appellant. 

The respondent was nob represented. 

[97] Blair, J.— In this oase it is to be regretted thab bhe respon¬ 
dent is not represented in this Court. The appellant was a plaintiff in 
a suit for restitution of conjugal rights. The only answer to the olaim 
was thab he was out of oaste. and therefore suoh suit could nob be de¬ 
creed. There is a oase reported in the Indian Law Reports, 8 Allahabad, 
at p. 78— Paigi v. Sheo Narain —in which it was held that a plaintiff 
asking for restitution of conjugal rights and being at the time out of 
caste might properly have given to him by the Court a deoree for resti¬ 
tution subjeot to his obtaining re-admission bo caste. That rule, how¬ 
ever, does nob seem bo be consistent with an exceedingly careful and 
elaborate judgment of Mabmood, J.» with tbe assent of Straight, J, re¬ 
ported in tbe Indian Law Reports, 13 Allahabad, at p. 126 ( Binda v. 
Kaunsilia). In thab oase ib was held that bo bar a suit for restitution of 
conjugal rights the defendant must set up some offenoe of a matrimonial 
nature suoh as would support a deoree for judicial separation. I notice 
thab Straight, J., was a party to both cases. I prefer the latter ruling in 
13 Allahabad, and I therefore allow this appeal, granting the plaintiff a 
deoree for restitution of conjugal rights without appending thereto the 
condition that he be restored to caste. The appellant will have the costs 
of this appeal. 

Appeal decreed. 

27'A. 97 (=1 A. L. J. 433=24 A. W. H. 174.) 
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Before Sir John Stanley , Knight , Chief Justice , Mr. Justice Blair and 

Mr. Justice Burkitt. 


Inayat'Singh (Plaintiff) v. Izzat-un-nissa Begam and others 

( Defendants)* 

[4th July, 1904.] 

Mortgage—Prior and subsequent incumbrances—Sale under decree on puisne mortgage 
notifying prior incumbrances—Purchase by decree-holder—Prior incumbrances 
declared invalid—Suit by owner to recover from decree-holder auction purchaser 
the amount due on the prior incumbrances. 

• First Appeal No. 167 of 1902, from a deoree} of Babu Prag Dae, Subordinate 
Judge of Bareilly» dated the 1st of April 1902. 

(1) (1886) I. L. R. 8 All. 78. 
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Certain villager were put up to sale in exeoution of a decree under 
?ection 88 of the Transfer of Property Aot, 1882, and it was notified in the 
proclamation of sale issued under section 287 of the Code of Civil Procedure 
LS8] that there were two prior mortgages on the property to be sold, of the 25th 
of May and the 2nd of December 1677, respectively. The holder of the deoree 
under execution obtained leave from the Court to bid at the sale, and purchased 
eight villages at a very low figure. Meanwhile, as the result of suits on the 
two mortgages of 1-77, those mortgages were declared to be invalid. Subse. 
quently the person entitled to the proprietary rights in the mortgaged property 
sued to recover from the auction purchaser and her representatives in interest 
the amounts due on the two mortgages of 1877. 

Held by STANLEY, C. J. and BLAIR, J, ( Dissentients BURKITT, J.) that what 
the decree-holder auction-purchaser purchased was only the equity of redemp¬ 
tion in the mortgaged property and not the whole of the proprietary rights 
therein. The prior mortgages of 1877 having been found to be invalid, the 
rightful owner of the property was in equity entitled to reoover from suoh pur¬ 
chaser of the equity of redemption such amount of the principal and interest 
secured by those mortgages as was proportionate to the value of the property 
the equity of redemption in which had been purchased. Simbhu Nath Panday 
v. Golob Singh (1), Pettachi Chettiar v. Sangili Veera Pandia Chinnatham '. 
biar (2) and Abdul Aziz Khan v. Appayasami Naicker (3), referred to. 

Per BURKITT, J., contra -.— Whether or not in a properly framed suit tender* 
ing the amount due on the auction-purchaser’s mortgage and the amount paid 
by the auotion purchaser for the property bought by her the plaintiff could 
recover possession of the property mortgaged, in the present suit, which was 
framed as a suit for the recovery of unpaid purchase money, no deoree for the 
paymont of the amounts due on the prior mortgages could be passed. A notifica¬ 
tion by a Court executing a deoree for sale of immoveable property that the pro¬ 
perty about to be sold is inoumbered does not guarantee the incumbrances noti¬ 
fied are valid incumbrances or that they are the only inoumbranoe3 on tbs 
property ; nor in this ca=e was there anything in the oonduot of the auotion- 
purchaser whioh estopped her from denying the validity of the prior mortgages. 
The auction-purchaser was entitled to retain the benefit of the bargain whioh 
she had secured. 

[Diet. 2 C. L. J. 599: Ref. 28 All. 418=1906 A. W. N. 68=3 A. L. J. 200; 1907 A. W. 
N. 181=4 A. L. J. 484=29 All. 463; 10 O. C. 280; 47 Cal. 446=30 C. L. J. 496= 
25 C. W. N. 269=55 I. C. 189; Rev. 31 All. 533. Fol . 15 I. 0. 6.] 


The faots of this oase are as follows 

The late Raja Khairati Lai was the owner of considerable property 
in the district; of Bareilly. He died in the year 1866 leaving his widow 
Rani Hulas Kunwar and a daughter Rani Achhan Kunwar him surviving. 
Rani Aohhan Kunwar was married to Raja Lalji, and by him had two 
sons, namely, the plaintiff Raja Inayat Singh, and Kunwar Shamaber 
Bahadur, the latter of whom died on the 9bh July 1899. On the 25th 
of May 1877, Raja Lalji, purporting to aot as attorney of Rani Hulas 
Kunwar, Rani Aohhan Kunwar and Raja Inayat Singh, L»9J and 
also on his own behalf, exoouted a mortgage in favour of Mohan 
Lai, Mauji Ram aDd Govind Prasad hypothecating thirteen villages 
whioh had belonged to Raja Khairati Lai to secure a principal 
of Rs. 20,000. On the 2nd of Deoember 1877, Raja Lalji, purporting to 
aot on behalf of the same persons, executed in favour of the same mor&* 
gagees another motgage affecting six of the villages which had belongs 
to Raja Khairati Lai, including Girdharipur, which was comprised in t e 
last-mentioned mortgage, to secure a principal sum of Rs. 10-000 aoo id 
terest. Rani Hulas Kunwar died on the 22nd of June 1888. On t 0 
17th of October 1878 Rani Achhan Kunwar, in conjunction with Baja 
Lalji and Raja Inayat Singh, exeoubed in favour of Musammat Infoz*_ 


IL (1887) L. R. 14 I. A. 77. 
(2) (1887) L. R. 14 I. A. 84. 


(3) (1903) L. R. 31 L A. 1- 
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Begam a mortgage of nine of the villages whioh Raja Lalji had purpor- 
e o mortgage bo Mohan Lai and his ao-mortgagees to secure a prinoipal 
turn of an. 30,000 and interest. On the 27th of January 1887, Mueam- 
mat Intizam Begam instituted a suit for reoovery of the amount due on 
her mortgage; on the 25oh of February 1889. she obtained a deoree for 
salei and on the 30th of June 1889, an order absolute for sale of the 
mortgaged villages. Before the sale was carried out, i.e., on the 2nd of 
June 1890, Mohan Lai and his oo-morbgagees brought a suit for sale of 
the villages comprised in their mortgage of the 2nd of December 1877, 
and obtained a decree for sale from the Court of the Subordinate Judge 
of Bareilly on the 9th of June 1892 ; but this deoree was set aside by the 
High Court on appeal, and the suit of the plaintiffs dismissed, on the 
ground that Rani Hulas Kunwar had not given any authority to Raja 
Lalji to exeoute the mortgage. The decision of the High Court was 
confirmed by the Privy Council on the 27bh of July 1898. On the 24bh 
of May 1894 a suit for sale was insbibuted by the mortgagees of the 
mortgage of the 25th of May 1887 : but that suit also was dismissed by 
the Court of first instance and by the High Court on appeal upon the 
ground that Raja Lalji had no authority to execute the mortgage. 
Meanwhile Musammat Intizam Begam proceeded with the execution 
of her decree, and on the 2nd of March 1894 a proclamation of sale 
waB drawn up, in whioh it was stated that the property would be 
[100] sold subject to the two mortgages of the 25bh of May 1877 and the 
2nd of December 1877, there being at that time nothing to indicate that 
these were not valid incumbrances. The deoree-holder representing that 
the property was so heavily mortgaged that purchasers might not be 
forthcoming, obtained leave to bid, and at the sale, whioh took place on 
the 20th of April 1894, purchased eight out of the nine villages mortga¬ 
ged to her for Rs. 64,100. On 29ch of June 1894 this sale was con¬ 
firmed, and Musammat Intizam Begam got possession of the propery pur¬ 
chased. Intizam Begam died in 1897 and Aohhan Kunwar on the 7th of 
June 1898. After the two mortgages of 1877 had been declared invalid, 
Raja Inayat Singh applied to the persons in possession of the mortgaged 
property for payment of the amount duo thereunder, and when payment 
was refused brought the present suit on the 8th of July 1901. This suit 
WftB to reoover from the representatives of Intizam Begam the amounts 
due on the two mortgages of 1877 as unpaid purchase-money. In para¬ 
graph 12 of bis plaint the plaintiff stated :—" The real purchase-money of 
the property sold at auction as aforesaid and whioh the defendants pur¬ 
chasers ought to have paid was the amount paid by the purchaser on the 
completion of the sale, together with the amount whioh was due under 
the above-mentioned deed, dated respectively the 25th of May 1877, and 
the 2nd of December 1877, subjeob to whioh inoumbranoes the sale was 
made, and as the deoree of Her Majesty in Counoil and the decree of the 
Hon'ble High Court above mentioned have exonerated the property pur¬ 
chased at auction, and now in the possession of the defendants, from the 
liability to pay the amount oharged thereupon by the aforesaid deedB 
* * * * the abovenamed defendants had not to pay 

the same, nor will they ever be called upon to pay the same.’’ And the 
first prayer in the plaint was 11 that it be deolared and decreed that a sum 
of Rb. 1,61,776-11-0 or aDy less som that the Court may find due is paya¬ 
ble to the plaintiff as part of the unpaid vendor’s purchase-money, by the 
defendant!, and that it be deolared and decreed that the plaintiff has 
a Hen for such amount against the villages purchased at auotion and 
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in the possession of fche defendants.’’ The main defenoe to the suit 
[101] was that by reason of the auotion sale Rani Achhan Kunwar and 
the plaintiff ceased to have any interest in the property sold, and fche 
purchasers became fche absolute owners; and that the fact that fche pro¬ 
perty was sold subject to the incumbranoes created by Rani Achhan 
27 A. 97 = 1 Kunwar and fche plaintiff, whioh inoumbrances were afterwards deolared 

=2^ A W S t0 be would ilofc entitle the plaintiff to claim fche amount of these 

A * incumbrances from the auction-purchasers. 

The Court of first instance acceded to the contention of fche defen¬ 
dants and dismissed fche suit. The plaintiff thereupon appealed to fche 
Eight Court. 

Pandit Sundar Lai (with whom Dr. Satish Chandra Banerji), for 
the appellant. On fche 20th April 1904, when Intizam Begam purchased 
the property in question, it was supposed to be subject to fche two prior 
mortgages of 1877. Raja Inayafc Singh had already afcfcaohed fche mort¬ 
gage of the 2nd of December 1877 in his defence to the mortgagees' suit 
filed in 1890, on the ground that Raja Lalji had no authority to exeoute 
it. Though fche Court of first instance had overruled that contention, the 
matter was pending in appeal before fche High Court. The validity of 
the other mortgage depended upon fche validity of fche same power of 
attorney. Intizam Begam represented that these two mortgages were 
subsisting mortgages on the property proposed to be sold, and gob this 
fact notified to all the purchasers. She obtained leave to bid on the re¬ 
presentation that fche property was heavily inoumbered, and then herself 
purchased the property. The Court was under fche impression that fche 
two mortgages were good mortgages on the property, and that fche equity 
of redemption only was being sold. The judgment-debtor and fche 
auofcion-purchaser were also under fche same impression, and fche Court 
confirming fche sale upheld it on fche same ground. The real price of fche 
property was fche price bid at fche sale plus fcbe burden of the two mort¬ 
gages. The auofcion-purchaser had to discharge that burden by paying 
the amount due either bo the mortgagors or to fche mortgagees. The 
purchaser strictly purchased only the equity of redemption, and 
now that it has turned out that these two mortgages are invalid, 
the defendants cannot retain fche corpus without paying its full [102] 
value. The plaintiff is entitled in equity to reoover from fche defen* 
danfcs fche amount which fche purchaser would have had to pay fco the 
prior mortgagees if their mortgages had been enforceable. It would be 
inequitable and unjust fco permit a creditor fco have it proclaimed fchat 
the judgment-debtor’s property was subject fco heavy inoumbrances, to 
obtain leave fco bid on fcbe assurance that such inoumbrances existed, and 
fco buy fche property himself for a very email price in consequence. The 
representation made by Musammaf; Intizam Begam was a material mis¬ 
representation, and fche defendants cannot be allowed fco reap fche benefit 
of it. Abdul Aziz Khan v. Appayasami Naicker (1), Blount v. Blountw 
and Davy v. Barber (3) were cited. At a private sale, in fche absence 
of a oonfcraofc fco fche oonfcrary, fche purchaser of the equity of redemption 
is under an obligation to discharge the prior mortgage and to indemnify 
fche mortgagor against any loss he might Busbain in fche event of his bemg 
compelled fco pay such mortgage himself (Ashburner on Mortgages, 
p. 374). There is no reason why the same principle should nob also 
applied fco publio sales. ____ 

(1) (1898) I. L. R. 22 Mad, ( 110; (2) ( 1748 ) 3 Atkyns, 686. 

(1903) L. R. 811. A. 1. (3) (1742) 2 Atkyns,489. 
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M r. Abdul Majid (mth whom Baba Lalit Mohan Banerji), for the 

respondents. The suit as framed is for the recovery of an unpaid ven¬ 
dor a lien by enforcement of a oharge. The vendor at a pnblio auction 
sale under the Code of Civil Procedure has no such lien. The Court, 
and not the judgment-debtor, sells the property, though by process of 
law the interests of the judgment debtor pass at such sale he is not a 
vendor in law. The purchaser aoquires title adversely to the judgment- 
debtor, Dinendro Nath v. Bam Coomar (1). The price paid at Buoh 
auction sale is the bid by the purchaser, and the amount of a prior inoum- 
branoe notified in the sale proclamation is no part of suoh price : See 
the Code of Civil Procedure, sections 204, 306, 307, 308, 309, 310A. An 
auction purchaser is entitled to any benefit which might accrue to him by 
reason of any notified incumbrance turning out afterwards to be not 
good, just in the same way as he would have to bear the burden of any 
other inoumbranoe not notified which might subsequently be discovered. 
[103] He takes both the risk and benefit. Suppose that, instead of the 
mortgages proving invalid, the mortgagees had allowed their claims to 
beoome time-barred, or had compounded with us—oould the mortgagors 
judgment-debtors have claimed a lien against us? The principle of the 
ruling in Kashi Nath v. Beni Prasad (2) applies. There is no precedent 
for a suit like this. No case of misrepresentaion wab eet up in the Court 
below, and we had no opportunity of meeting such a case. The money 
claimed is not by way of compensation, and a mere claim for damages 
could give rise to no oharge. The plainbift’s remedy, if any, was to have 
the sale set aside. 

Pandit Sundar Lai in reply. 

BURKITT, J.—This is an appeal against a decree of the learned 
Subordinate Judge of Bareilly dismissing the plaintiff’s suit. 

The suit was one against vendees to recover unpaid purchase-money. 
The prayerB for relief as set forth in the plaint are (1) for a declaration 
that a sum of Rs. 1,61,776-11-0 (or any Iobs sum the Court finds due) is 
*‘payable to the plaintiff as part of the unpaid vendor’s purchase-money 
by the defendants, ” who are described as the owners and in possession 
of villages of whioh they had purchased the equity of redemption ; (2) 
for a declaration that the plaintiff had a lien for the said amount againsb 
the villages now in the possession of the defendants ; and (3) for an order 
for sale of the villages if the amount found due be not paid. 

The faots on which the prayers for these reliefs depend are briefly as 
follows:— 

One Musammat Intizam Begam, now deceased, whose represen¬ 
tatives and transferees are the defondants-respondents, obtained a decree 
for sale on a mortgage held by her bearing date Oofeoberl7bh, 1878, from 
Baja Lalji and others, now represented by the plaintiff-appellant. 
Musammat Intizam Begam preferred a Buit on her mortgage in January 
1887. A decree for sale in default of payment was passed on the 25th 
February 1889. In the sale proclamation it was notified that there were 
two mortgage inoumbrances, aggregating Rs. 30,000, [104] exiting on 
the property about to be Bold. The Court gave permission to the decree- 
holder to bid at the auotion on her representation that on aooounb of the 
heavy incumbrances bidders might not come forward. In the result, at 
the auotion sale held on April 20th, 1894, Musammat Intizam Begam 
purchased for Rs. 64,100 eight out of the nine villages put up for sale, 
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and fche sale was confirmed by the Collector (to whom the execution 
proceedings had been transferred under sections 320 et seq. of the Code 
ot' Civil Procedure) on Juno 29<ih, 1894. 

There is no information on the record as to whether the sum of 
R-i. 1)4,100, the price pud by Masammat labizam Begara for eight villages, 
and of Bs. 7,100 paid by the higheas bidders, Abdul Kayum and Abdul 
Hafiz, for the math village, sufficed to disoharge the mortgage (admitted¬ 
ly a good and valid incumbrance) held by Masammat Iotizam Begam, 
aud whether anything remained to be handed over to the mortgagors (now 
represented by the plaintiff-appellant here) after the deoree-bolder’s olaim 
had been satisfied. 

Nearly seven months after the confirmation of the sale, it was decided 
by fcbiB Court on January 15th, 1895, that one of the two mortgages 
mentioned above, a mortgage for Ra. 10,000 bearing date December 2nd, 
1877, was invalid, having been executed by a person not authorized in 
that behalf by the parties in whose names he professed to aot. The 
decision of this Court was on appeal affirmed by their Lordships of the 
Privy Council (1) on June 27th, 1898. Similarly, as to the seoond mort¬ 
gage (for Rs. 20,000, bearing date May 25th, 1877) whioh was notified in 
the sale proclamation in the present oase, it was decided by this Court 
on appeal on May 3rd, 1899 (affirming the deoree of the Court of first 
instance, dated June 5th, 1896) that that mortgage also was invalid, and 
did not create any iDcumbranoo on the property which it purported 
to affect. In consequence of the two decrees of this Court mentioned, 
above, namely, these of January 16th, 1895, and May 3rd, 1899, the 
purchasers (Mueammat Iutizam Begam as to eight villages, and Abdul 
Kayum and Abdul Hafiz as to the ninth) were able to [109] obtain 
possession of those villages without having to discharge the .in¬ 
cumbrances which had been notified in the sale proclamation. 


Thereupon the plaintiff Raja Iuayat Singh, son of the late Rani 
Aohban Kunwar (who was the priDoipal defendant in the suits mentioned 
above), instituted the present suit in July 1901 against the representatives 
of Masammat Iotizam Begum, and another suit against Abdul Kayam 
and Abdul Hafiz, to compel them to pay to him, as unpaid purobase 
money, the sums whioh the invalid mortgages of May 25, 1817, and of 
Deoember 2nd, 1877, had purported to secure. In the 12th paragraph 
of the plaint the plaintiff alleges that “ the real purchase money of the 
property sold at auction as aforesaid and which the defendants purchasers 
ought to have paid was the amount paid by the purchaser on the 
completion of the sale together with the amount whioh was due under 
the abovementioned deeds, dated respectively, the 25th May 1877 and 
the 2nd Deoember 1877, subject to whioh inoumbranoes the sale wafl 
made,” and urges that as in oonsequenoe of the decrees mentioned above 
the defendants are now in possession of the property free from any 
liability to pay the amount of the abovementioned mortgages, and 
nob to pay the same nor will they ever be called upon and made to pay 
the same, and therefore the amounts thereof, v» 2 ., Rs. 1,61,776-11-Wi 
now due to the plaintiff as unpaid vendor’s purchase money. 

21st paragraph of his plaint the appellant sets forth as the date o 
acorual of his oause of action the dates on whioh Her late v 

Counoil on July (a mistake for June) 27th, 1898, and this Court on_ 


ID 


( 1898 ) L. R. 25 I. A. 183. (Sham Sunder Lai v. Achhan Kunwar) 
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3rd, 1899, exonerated the defendants from payment of the charges created 
by the mortgages of the 2nd December 1877 and of May 25th, 1877. 

In their written statement the .defendants admitted the facts as to 
the preceding litigation stated by the plaintiff. In paragraph 5 they 
allege that in oonsequence of the purchase at auction on April 20&h, 1894, 
the plaintiff or his ancestor had no longer any right in the Baid 
property, aud the purchaser has become the absolute owner of the 
property purchased by his” (evidently a mistranslation for ‘her'). The 
sixth and Beventh paragraphs of the written statement are as follows :— 

[106] 6. " The allegation of the plaintiff that the sum of 

Rs. 1,61,776-11-0 is due and is payable to the plaintiff as unpaid purchase 
money is entirely wrong. No private sale was ever made by Rani 
Aohhan Kunwar or by the plaintiff Co the ancestor of the defendants, and 
no oontraot or agreement was made between the parties for the payment 
of any money. No-contraot for the payment of any money was or could 
be entered into between the auction purchaser and the ancestor of the 
plaintiff or the plaintiff s judgment-debtors. The plaintiff iB not entitled 
to get the money which haB been notified. By this last sentence the 
defendants refer to the inoumbranoes of Rs. 30,000 notified at the 
auotion sale on April 20th, 1894. 

7. “ The fact of the properties being sold Bubjeot to the incum¬ 

brances, if any, created by Rani Aohhan Kunwar and the plaintiff and 
whioh incumbrances were afterwards declared invalid, would not entitle 
the plaintiff bo claim the amount of these incumbrances from the auotion 

purchaser.” . 

On these pleadings the parties went to trial. The plaintiff olaimed 

as unpaid purchase money the amount of the two ficticious mortgages 
mentioned above, while the defendants denied that they were liable to 
pay. The suit was fought out in the Court of firBb instance ae one to 
recover " unpaid purchase money,” and it was so understood by the 
learned Subordinate Judge, who dismissed it, holding that ” the rule of 
a vendor’s lien for the unpaid purchase money does not apply to the 
case of a sale in invitium, and this suit therefore fails.” The plaintiff 
appealed to this Court, contending in his memorandum of appeal (l) 
that the Subordinate Judge was wrong in holding that " the doctrine of 
unpaid vendor's lien ” does nob apply to sales in execution of deorees of 
Courts : (2) “ that the consideration for the sale was the price paid at 
the sale plus the money due to the prior mortgagees whose mortgages 
the purchaser had himself (sic) virtually acknowledged to be subsisting 
and whioh he (sic) was aware he (sic) would have to satisfy (3) " that 
the plaintiff was in law and equity entitled bo a charge or lien on the 
property sold for the amount whioh the respondent purchaser was to 
have paid and from payment of whioh they (sic) were exonerated by 
deorees which declared the [107] prior mortgages on the property bo be 
void.” This memorandum of appeal, it will be observed, again raises 

only* the question of unpaid purohase-money. 

At the first hearing of this appeal before the learned Chief Justice 
and myself the learned advocate for the appellant contended that the 
view taken by the lower Court was wrong, that the price at which 
Musammat Intizam Begam purchased the property was the amount of 
her bid Rs. 64,100, plus the sums then believed to be due on two mort¬ 
gages which afterwards were discovered to be void. That amount, the 
learned advocate contended his client was entitled to reoover as unpaid 
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1904 purchase money from the respondents, the representatives of the auction 
JpIlY 4 ‘ Purchaser. 1 Be learned advocate admitted he was unable to oite anv 

Full wpott °J 1 oaBa m p01 , Qfc ; °? the otLM learned advooate for the 

Bench, respondents oontended, and in my opion oonoiusively showed by referrins 

- to the use of the words purchase-money ” in sections 294 306 367 

A. 97=1 3°d, 309 and 310A of the Code o, O.vil Procedure that ' tbf w2 
=24 a! w purchase-money import only the sum offered by the highest bidder 
N. 17}. and a0 °epted by the oourt oonduoting the Sale, and do not include the 
amouno of any inoumoranoea wuioh the Court acting on the best infor- 
mation it has been able to obtain, has at the time of sale notified as 
existmg burdens on the property put up for sale. 

., In reply 6he * earned ad vooate for the appellant abandoned the claim 
or unpaid purchase-money, but claimed to recover the amounts cf 

the two invalid mortgages as being money due in equity from the res¬ 
pondents to the appellant, as in laot, to use the learned advooate’s own 
words, money which the detendants ought to pay." 

In consequence 01 the difficulty of the case and for other reasons 
the appeal was re-heard before a larger Bench. 

In order to explain why I am still unable to concur in the opinions 
of he other members of this Bench it is necessary lor me briefly to refer 
to the two void mortgage bonds of Deoember 2nd and May 25th, 1877. 
They both were prior in date to the Musammab Intizam Begam's 
mortgage admittedly valid—whioh bears date ol October 17th, 1878 

® de , l° tlU ^ BU6 ' her plftiGti havlQ g been filed on January 

27th, 1887. She obtained the usual mortgage deoree for sale in default 

un 1 “T’’ Wil ,‘ ch Wa8 affirmed ^ fcbis Court on the 25th February 
1882. bhe applied lor execution by sale on June 30th of the same year, 

and eventually at an exeoution tale held on April 20th, 1894, she having 

obtained permission of the Conn, under section 294 of the Code) pur- 

chased for Rs. 64,100 eight out of the nine villages which had been 

mortgaged to her, and that sale was confirmed on June 29th of the same 
year. 


As to the other two mortgages, the first put into Court was that of 
Deoember 2nd, 1877. A suit for sale was instituted on it on June 2nd, 
1890. To that suit Musammat Intizam Begam was nob a party. The 
claim was deoreed in favour of the alleged mortgagee plaintiff by the 
Court of first instance on January 9th, 1892, but was dismissed by this 
Court on appeal, as already mentioned, on January 15th, 1895, i.e., nearly 
nine months subsequent to Musammat lntizam’s purchase on the 20bh 
April, 1894, and some seven months after the confirmation of that sale 
on June 29 th of the same year. This then was the first intimation that 
Musammab Intizam Begam had that the Rs. 10,000 incumbrance whioh 

the instrument oi Deoember 2nd, 1877, purported to create was not a 
valid incumbranoe. 


No suit was instituted on the mortgage of May 25th, 1877 (the 
Rb. 2u,OoO morcgage), till May 24th, 1894, i.e., more than a month alter 
the date oi Musammat intizam Begam’s purchase on April 20&h of that 
year. In this suit an order was passed under section 32 of the Code 
adding Musammao Intizam as a party defendant (probably because of her 
purchase on April 20oh). This order was passed on Juue 20th of the 
same year. Whether it was served on her before the confirmation of the 
sale dune 29th it is impossible to say, the record having been weeded 
out and destroyed. Eventually this suit was dismissed by this Court on 
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i 3 Jni 1 m 9 5 &ffirming the aeoree oi th e Subordinate Judge of June 
Oth, 1896. This latter decree was the first intimation Masammat Intizam 

had that the mortgage of May 25th, 1877, created no valid incumbrance. 

Now the grounds on whioh, as I understand, it is sought to 
fix the respondents with a liability in equity to pay the plaintiff 
[109] the amount of these invalid incumbrances are, firstly, that they 
formed part of the purchase-money at the sale of April 20th, 1894. This 
contention I cannot aocept. I am clearly of opinion on a review of the 
seotions of the Code of Civil Procedure mentioned at an earlier portion of 
this judgment, that those inoumbrancea formed no part of the purchase- 
money. No doubt that whioh Masammat Intizam Begam purchased, and 
that whioh was sold, and that which she believed she was purchasing, 
was the equity of redemption of the eight villages. She purchased those 
villages Bubjeot to any existing incumbrances. The execution Court when 
selling immoveable property does not guarantee that the incumbrances 
notified in the sale proclamation are valid charges or that they are the 
only incumbrances chargeable on it. If in this case it had turned out 
that there were other incumbranoes, not notified at the sale, affeoting the 
property, the vendee could not have obtained possession without first dis¬ 
charging them. Here the case is the opposite, as the inonmbrances 
notified at the sale whioh at the date of the sale everyone, including 
Musammat Intizam Begam, believed, and for good reasons, to be valid 
inoumbranoes, turn out to be void. This faofc was discovered in one oase 
(the Rs. 10,000 mortgage) some nine months and in the other (the 
Rs. 20,000 mortgage) more than two years after Musammat Intizam 
Begam’s purchase of April 20tb, 1894 Does this fact then give the 
plaintiff a right to put himself into the shoeB of the holders of two mort¬ 
gages which the Courts have declared to be void, and to call on the 
respondents as representatives of the auction-purchasers to pay to him 
the sums whioh Raja Lalji had borrowed on invalid mortgages from 
Moban Lai, Mahngi Ram and Gobind Prasad? I cannot see that in 
equity he is entitled to succeed in such a claim. No doubt the auotion- 
purchaser made a lucky purchase. Musammat Intizam Begam expected 
to have to, and no doubt was prepared to, pay off any valid incum¬ 
brances existing on the eight villages she purchased. It turns out 
that there was no valid incumbrance, and in my opinion she 
and her representatives are not liable to be deprived of the fruits of 
her bargain, at least in a suit framed like the present suit. It is perhaps 
possible that in a properly framed suit tendering payment of the 
[110] Rs. 64,100, and of the amount duo on Musammat Intizam Begam’g 

mortgage of October 17th, 1878, the plaintiff may be able to recover 

possession of the eight villages sold on April 20th, 1894. Bub the pre¬ 
sent suit is, I think, misconceived. I would add that if no suit had been 
instituted by the alleged mortgagees to enforoe payment of the sums 
which purported to be seoured by the instruments of May 25th and 
December 2nd, 1877, and the latter had been notified in the sale pro¬ 
clamation in Musammat Iotizam Begam’s suit, and if Bbe after her pur¬ 
chase in a suit for possession on her purchase of April 20th, 1894, bad 
been successful in establishing the invalidity of those two mortgages, 
could the plaintiff have successfully claimed from her the amount of the 
two invalid mortgages on the ground that as auotion-purohaeer she was 
bound to pay off the invalid oharges notified in the sale proclamation ? I 
think nob 1 *; and think it makes no difference that, after the sale to Musam- 
mat Intizam Begam had taken place, the plaintiff's predecessors in title 
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1904 succeeded in establishing the invalidity of those two instruments. It 
J ULY 4 ' surely is open to an auction purchaser to dispute successfully the validity 
Full °f charges notified at the auction sale without thereby rendering himBelf 

Bench, liable to pay thoae charges to the mortgagor. This suit seems to me to 

-_ be simply one to compel the representatives of the auction-purchaser to 

A ? L J ? 435 re ^ 0ern two roortgages which the Lords of the Privy Counoil and this 

=24 a! W. Court have deolared to be invalid. 

N. 174. Then the conduct of Musammat Intizam Begam in the matter of the 

notification of the two invalid mortgages was animadverted on, and it 
was argued that she was in some way estopped by her oonduot. Now as 
to the notification of incumbrances, at a sale of immoveable property it 
is the duty of the Court to obtain from all available sources a list of 
existing inoumbrances, but the Court does nob and oannob guarantee that 
the list it publishes contains all existing inoumbranoes or that the 
incumbrances it notifies are valid. It gives to intending bidders the best 
information it can procure and leaves the bidders to take the risk. The 
preparation of this list is nob the aob of the parties, though the Court no 
doubt may and does obtain information from them. In this oase the list 
prepared by the [111] Court showed incumbrances to the amount of 
Rs. 92,000. To this an objection was raised on behalf of Musammat Inti¬ 
zam Begam, who through her pleader informed the Court that the real 
incumbrances were only Rs. 30,000. The Court accepted this and 
struck out the Rs. 62,000. The history of the litigation about this sum 
of Rs. 62,000 will be found in the judgment of their Lordships of the 
Privy Council in the oase of Lala Amar Nath Sah v. Rani Achad 
Euar (1). If MuBammat Intizam Begam wanted to purohase the 
property cheap she was unwise in having that item struck out of 
the list of incumbrances. I cannot see that by her action in this 
matter she inourred an implied liability to pay the Rs. 30,000 in 
any case, whether the two mortgages were valid or nob. Nor oan 
I see where the estoppel comes in. She did nob by any aot of 
hers or of her agent induce any person to ohange his position in¬ 
juriously to himself. Again, strenuous arguments were addressed to us 
as to the language used by Musammat Intizam Begam when she applied 
for leave to bid at the sale as permitted by section 294 of the Code of 
Civil Procedure. It was praobically contended that she thereby guaran¬ 
teed the existence and validity of the mortgages and undertook to pay 
them in any event if she were deolared to be the purchaser at the sale. 
Her petition for leave to bid (No. 8 of the record) was presented on 
September 10th, 1892. It is in these words : “ In the above case the 

deoree is for a considerable amount. Perhaps there might nob be forth¬ 

coming any purchaser, for the property is incumbered with heavy debts. 
Formerly this decree-holder obtained permission from the Court twice. 
As fresh notifications have been issued this application is made, and it 
is prayed that permission to purohase the property on presentation of a 
receipt for the amount due under the deoree (sic).” 

Now all the statements made in that petition were at its date wholly 
and literally true. On the 9th of June ldG2, the Subordinate Judge 
of Bareilly had found in favour of the mortgage of Deoember 2nd, 

1877, and had given a deoree for sale on foot of it. It was Dob 

bill January 15bh, 1895 (nine months after the sale of April 20bh, 189*» 
that this Court reversed that [112] decree. So in Sep tember 1892 , 

(1) (1892) L. a 19 I. A. 196. 
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Musammat Intizam Begam had judicial authority for believing that 
the mortgage of December 2nd, 1877, was a valid and binding instrument. 
As to the other mortgage, that of May 25ih, 1877, it was not put in suit 
till May 18114, So in September 1892, Musammat Intizam had no reason 
to believe it to bo other than a good and binding mortgage. I cannot 
understand bow on the faots just detailed I can be called on to hold that 
by reason of her petition of the 10th September 1892, Musammat Intizam 
Begam undertook in any event to pay the amount suppoaod bo bo secured 
by the two iuvahd instruments in case she should be the purchaser at 
the impending auction sale. She took the risk of having to pay and no 
doubt was prepared to pay those iDoumbrauces, if valid, and as t.bey 
turned out to be void, 1 (ail to see why in a suit like the present her 
representatives should be compelled to discharge them. We are familiar 
with the maxim caveat emptor but in this suit I would vary it by suggest¬ 
ing gaudeat emptor. 

The reaBODB given by the Collector in bis order of June 29th, for 
rejeotiDg an objection to the confirmation of the sale filed cn May 19th, 
1894, are in my opinion immaterial in this suit. The objection bad 
reference only to the price realized at tbe sale. Nothing was said as to 
the validity of the two mortgages, which every one then believed to be 
binding instruments. The Collector (like everyone else) believed those 
bonds to be good aDd therefore held that the objeotors had been lucky in 

getting so good a prioe. , 

I would alpo point to tbe extraordinary nature of the claim made by 

tbe plaintiff. Tne two invalid mortgages purported to affect 18 villages. 
Out of them Musammat Intizam Begam purchased only eight, and yet 
tbe plaintiff claims to recover from her representatives the whole sum with 
compound interest which those invalid instruments purported to seoure. 
Suoh a claim is absurd, and all the more so seeing that nine out of the 
villages affected by those instruments are dow admittedly in the bandB of 
the plaintiff-appellant. Finally, I reiterate my opinion that the plaintiff- 
appellant has misconceived bis remedy, if he have any. 1‘iti be con¬ 
sidered inequitable that the respondents should oontinue to enjoy LI13J 
the fruits of Musammat Intizam Begam’s lucky purchase, then possibly 
tbe appellant’s true remedy is by a suit for recovery of possession of the 
eight villages, as suggested at an earlier portion of this judgment. 

I deeply regret that I have the misfortune to be unable to concur in 
the opinions to the contrary which, having bad an opportunity o! perus¬ 
ing the judgment of the learned Chief Justice, are, I understand, enter 

tained by him and by my learned brother Blair. 

I would affirm the decree of the lower Court and would dismiss this 


ftPPe STANLEY° 8 C J —Tbe question raised in this appeal is one of novelty 

and considerable d^culty. The facts are as follows :-Tbe late R,ja 
TCWftirftfci Dal was the owner of considerable property in the district of 
Bareifi. Be d’ed in the year 1806 leaving his widow Rani Hulas 
Kunwar and a daughter Rani Acbban Kunwar him surviving. Ram 
Ap^ha^Kunwar was married to Raja Lalji, and by him bad two sons, 
namely, the plaintiff Raja Inayat Smgh and^ Kunwar Shamsber Bahadur, 
latter of whom died on the 9th of July 18d9. On the 25th of May 
1877, Raja Lalji, purporting to act as attorney of Ram Hulas Kunwar, 
Ban! Aobhan Kunwar and Raja Inayat bingh. u also on his own behalf 
exeouted a mortgage in favour of Mohan Lai, Mauji Ram, and Govmd 
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Prasad, hypothecating 13 villages whioh had belonged to Raja Kbairat! 

t0 , V' 1 ? 11 0um of Ra - 2 °.° 00 - Again on the 2nd of 

December 1877. Riji. L Jy, purport, ing to act oq behalf of the same per- 

Bone, executed in favour of the same mortgagees another mortgage affect 

ing G of the villages which bad belonged to Rij* Knairati Lai, inoludinc 


ij7 , 0 . , . J “" v “ wluuu UAU . u ^ngeu uoiuja AQairati Lai, including 

i 7 ; 1 ’, 97 -* Girdbanpur, which was comprised in the first mentioned mortgage to 

%2i A w. Becure a priooi P al 8um 01 *0,000 and interest. R*ja L*iji, as events 

N. 174. P^ved, bad no authority to execute either of these mortgages 
At the date of their execution Rtm Hulas Kunwar was alone entitled 
to the mortgaged property and Rdja Lalji had no interest whatever 
in it. Rid Hulas Kunwar died on the 22ad of June 1878, where¬ 
upon h«r daughter Rmi Aohhan Kunwar sucoeeded to the property 
of R.ja Khairati Lai. On too 17th of October 1878 she, in [jjfl 
conjunction with her husband and her son, the plaintiff, executed 
in favour of Musammat Infcizam Begam a mortgage of 9 of the villages 
whioh Rija Lalji had purported to mortgage to Mohan Lai and his oo- 
mortgagees to secure the principal sum of Its. 30,000 and interest. 
M us am mat Intizam Begam instituted a suit on the 27th of January 
18S7 fur recovery of the amount due to her on foot of her mortgage, acd 
ultimately, on the 25th of February 1889, obtained the usual mortgage 
decree, and on the 30th of June 1889 she obtained an order for sale of 
the mortgaged villages. Before any sale was carried out, namely, on 
the 2nd of June 1890, Mohan Lai and his co-mortgagees brought a suit 
for ealo of the villages comprised in their mortgage of the 2nd of Decem¬ 
ber 1877 : and cbtaiuod a decree for sale in the Court of the Subordinate 
Judge of B*reiiiy on the 9th of Juno 1892 ; hut this decree was set aeide 
by the H gh Court on appeal, aud the suit of the plaintiffs dismissed on 
the I5vb of January 1895, on the ground that Rani Hulas Kunwar had 


not given any authority to Raja Ltlji to execute the mortgage. Tbs 
decision of the High Court was confirmed by the Privy Council on tbe 
27th of July 1898. Ponding these proceedings, namely, on tbe 24th of 
May I8b4, G-oviod Pra6ad aud hie oo-mortgagees instituted a suit for re¬ 
covery of tbe amount due to them on foot of the mortgage of the 25th of 
May 18/7. But this suit was also dismissed by tho Court of first in¬ 
stance, and also by the High Court oa appsal, on the ground that Raji 
Lalji had no authority to execute the mortgage. Pending the proceed* 
iDgs taken on foot of the mortgage of tbe 2nd of December 1877, 


in which the validity of that mortgage was impeaohed, Musammat 
Intizam Begam proceeded with the execution of her decree, and after an 
investigation of the incumhranoes affecting the property a sale procla¬ 
mation was prepared aod issued, pursuant to the provisions of 
section 237 of the Civil Procedure Code. This proclamation is dated 
the 2nd of Maroh 1894, and io the sohedule to it it is distinctly stated 
that the property is aud will be sold subjeot to the two mortgages of 
the 25th of May 1877 and the 2nd of December 1877, and that the 
amounts due on foot of these mortgages respectively for prinoipls 
are Rs. 20 000 and Rs. 10,000. In the body of the proclamation is 
[ll5j the lollowiug statement:—The sale will be of the property of the 
judgment-debtor above named, as mentioned in the schedule, and the ltd’ 
biliUes and claims attaching to the said property , so far as have been as* 
oertained, are those specified in the schedule against each lot. " Then in 
the sohedule under the heading ' Detail of incumbrances, if ® n y» ^ 
which the property is liable as far as they have been ascertained by the 
Court," are set forth the liabilities. The words are—" The liabilities are 
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as (oHows," and underneath are Bet forth the two mortgages in queetion, 
with the names of the mortgagors, the mortgagees, and the principal 
amounts due on foot of them. It would appear that as originally settled 
lDOumbranceB to the extent of Rs. 92,000 were inserted in tbo sale pro¬ 
clamation, but upon the representation of Mr. Bamanji, pleader for 
Musammat Iotizani Begam, the amount was reduced to Rs. 30,000. On 
the 6le is a statement of Mr. Bamanji, made on the 6ch of January, 1893, 
in the following words “ My plea is to the effeot that Rs. 30,000, the 
amount of this decree, entered as hypothecation lien, may be exoluded, 
and that Rs. 32,000 entered as due to Moti Ram Sahu may also be taken 
out, t.«„ out oi Rs. 92,000, the whole of the hypothecation lien, Rs. 62,000 
have been entered by a mistake. This sum may be excluded, and the 
balance of Rs. 30,000, the correct amount of the hypothecation lien , may 
he entered in the notification." Up to this time, it will be noted, that 
Rani Achban Kunwar had been unsucoess'ul in her impeachment of 
the mortgage of the 2nd of December 1877. The mortgagees had 
obtained a decree against her on foot of that mortgage on the 9th 
of January 1892, and it was not until tho 15th of January 1895, 
that that decree was reversed and the mortgagees’ suit dismissed. 
So far, therefore, as was known at the time, the mortgages of the 
25th of May 1877 and the 2nd of December 1877 were valid and 
subsisting mortgages, but litigation in regard to the last-mention¬ 
ed mortgage was proceeding. There can be no manner of doubt that 
what the Court intended to sell and expressly offered for sale was 
the equity of redemption in the property, and that an intending pur¬ 
chaser must have been aware that be could acquire such equity only. 
This being the estate of things, Mueammab Intiz&m Begam proceeded 
[U6] with the execution of the decree, and she obtained liberty from 
the Court to bid for the property on the representation that the property 
was so heavily mortgaged that purchasers would not readily be found. 
She bled an application on the 10th of September 1892 in which she 
asked for permission to purchase on the ground that her decree was for a 
considerable amount, and that “ perhaps there might not be forthcoming 
»Dy purchaser, for the property is incumbered with heavy debts.'* On 
this representation she obtained leave to bid, and at the sale, which was 
held od the 20oh of April 1894, she purchased all the villages offered for 
sale, with the exception of one village. It will be remembered that her 
pleader Mr. Bamanji in the statement wfoioh he presented to the Court 
on the 6th of January lb93 on her behalf said that the correot amount of 
febe hypothecation lien was Rs. 30,000, and that this amount might be 
entered in the sale notification. Musammat Intizam Begam was on the 
20th day of June 1894 added as a party to the suit which bad 
been instituted on foot of the mortgage of the ‘25th of May 1877 ; but we 
have been unable to discover when the Bummons to appear in that suit 
was served upon her. That portion of the record appears to have been 
destroyed. Rani Aohhan Kunwar objected to the carrying out of the sale 
on the ground that the officer conducting the sale states when selling that 
there were loans amounting to Re. 30,000 on the villages taken together, 
bub her objection was disallowed on the 29th of June 1894. The Collector 
in bis order disallowing the objection Bays : "it was distinctly staled in 
the sale proclamations that there was a hen of Its. 10,000 on Girdkaripur 
and of Rs. 20.000 on the other villages proposed for sale. E/en supposing 
the officer conducting the sale to have stated when selling that there 
were liens amounting to Rs. 30,000 on the villages taken together, I do 
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nob see how this would affeot the prices bid for eaoh village, and eaoh bag 
been pub up separately. Intending purchasers would surely consult the 
published notification for details before bidding. Then, as to tho 
value estimated, I do not see that the Court conducting the sals 
is bound to make any estimate, or rather to publish any. It 
makes an estimate merely to satisfy itself whether sale can be 
[117J awarded or nob. Id is bound to Dotify suoh particulars as the 
Government revenue and the liens because they are necessary to enable 
purchasers to know what they aie bidding for, and m this instance the 
price realized (lis 71,200) is, considering the lien of Rs . 30.000 plus 
interest , a very good one , and it is nonsense for the judgment-debtors to 
complain of it .” (The Italics are mine.) Now it is obvious that the 
Court firmly believed that the property waB subject to the mortgages 
mentioned in the proclamation, and that the purchasers were purchasing 
the property eubjeot to them. What was offered for sale was the equity 
of redemption only. It is also dear that the decree-holder, Musammat 
Intizam Begam, at whose instance the sale tock place, and her pleader 
represented to and led the Court to believe that these were valid and 
subsisting charges. On the strength of her allegation that there were 
existing charges, she gob permission to bid. The sale to her was con¬ 
firmed on the 29th of June 1894, in view of tho existence of these in¬ 
cumbrances and she gob possession of the property. The litigation in 
respect of the validity of the mortgages proceeded from Court bo Court, 
in one oase up bo the Privy Counoili with the result, as we have stated, 
that Rani Aohhan Kunwar was successful in establishing that they were 
cob binding upon her, and having established this, she nob unnaturally 
expected to obtain some fruitB from her victory. Musammat Int-izam 
Begam died in 1897, aDd Ram Aohhan Kunwar died on 7th of June lti93. 
The defendants respondents are the heirs and donees of Musammat 
Intizam Begam, with the exception of the defendant No. 3, wbo is a 
purchaser of one village from the defendant No. 2. The plaintiff Raja 
lnayat Singh, who was the heir of Rani Achhan Kunwar, applied to 
the defendants for payment of the amount of the mortgages, bub was 
promptly met with a refusal and told in effeob that Musammat 
Intizam Begam having purchased the property subject to incumbran¬ 
ces which are proved to be valueless beoame and was entitled to the 
fruits of the successful litigation of Rani Aohhan Kunwar, ».«.> to bold 
the property free from the incumbranoea. That in fact Rani Aohhan 
Kunwar was fighting the battle of Musammat Intizam Begam and 
BpeodiDg money in litigation in her interests. Tho [118] plaintiff there¬ 
upon brought this suit, which is for recovery of the amount of the 
money expressed to be secured by the two mortgages wbioh have 
been found to be invalid as against the true owner of the mortgaged 
property. In the claim in paragraph 12 the plaintiff states that tbe 
real purchase money of the property sold at auotion as aforesaid 
and wbioh the defendants purchasers ought to have paid was the 
amount paid by the purchaser on the completion of tbe sale, together 
with tbe amount which was due uoder the abovementioned deeds, date 

respectively the 25t,b of May lb77 and 2nd Deoember 1877, subject to 
which inoumbrauces the sale was made, and as the decree of Her Male 8 7 
in Council and the decree of the Hon'ble High Court abovementione^ 
have exonerated the property purchased at auotion, and now in P 0BB ® 
sion of the defendants, from the liability to pay the amount 
thereupon by the aforesaid deads. a 

500 




IKAYAT SINGH V. IZZAT-UN-NISSA BEGAM 27 All. 120 



1904 
JULY 4. 

full 

Bench. 


named defendants had nob to pay the same, nor will they ever be oalled 
upon to pay the same.” The first prayer in the plaint is that it be 
declared and deoreed that a sura of Rs. 1.61,776-11 0 or any less sum 
that the Court may fiod due is payable to the plaintiff as part of the 

unpaid vendor's purohase money by the defendants, and that it be de- - 

dared and deoreed that the plaintiff has a lien for such amount againBt 27 A 07=1 
the villages purohased at auction in tne possession of the defendants" A 

and for other relief. It is obvious that the plaintiff bas asked for too 174 

muoh, If the defendants are under any liability in reepeot of the two 
mortgages in question, it is dear that they are only liable to pay the 
proportionate share ot the amount secured by them which is properly 
attributable to the villages purohased by Musammat Intizam Begam. 
Musammat Intizam Begam only purchased eight villages, and her liabi¬ 
lity, if any, must be limited to the proportion of the Bbares of the mort¬ 
gage debts attributable to those eight villages. The main defence to the 
suit is that by reason of the auction sale, Rani Achban Kunwar and the 
plaintiff ceased to have any interests in the property Bold, and 
the purchasers became the absolute owners, that the faot that the 
properties were sold subject to tbe incumbranoes created by Rani 
Aohhan Kunwar and the plaintiff, aud which incumbrances [U«] were 
afterwards declared invalid, would not entitle the plaintiff to olaim the 
amount of these iDOurabrances from the auotion purchasers. The learned 
Subordinate Judge yielded to this contention and dismissed the plaintiff’s 
suit, and hence tbe present appeal. 

The case is one of considerable difficulty, but after the best con¬ 
sideration which I have been able to bestow upon it, I have come to the 
conclusion that the deoree of the Court below cannot bo supported. 


The case may be looked at from two points of view. FirBt of all it 
may be contended that Musammat Intizam Begam having represented to 
tbe Court which was executing her decree Ghat the property was Bubjeot 
to the two mortgages in question and having got liberty to bid for it upon 
this representation is estopped from denying tbe truth of the representa¬ 
tion and must make it good to tbe best of her ability, that is, must pay 
to the judgment-debtor the amount of the incumbrances represented by 

her to be subsisting. 

The other view is that MuBammafc Intizam Begam only acquired by 
her purchase tbe interest in tbe propeity wbiob tbe Court purported to 
sell and which she understood she was purchasing, and so, having pur¬ 
chased from tbe Court property expressly stated to be Bubjeot to specified 
inoumbranoes, cannot hold the property wiihout making good the amount 

of those inoumbranoes. ,, 

1 shall now consider the case from the first point 01 view. Musam¬ 
mat Intizam Begam got liberty to bid lor the property on the express 
representation that the two mortgages in question were subsisting mort¬ 
gages Her pleader in the statement whiob he presented to the Court 
informed the Court that Rs. 30.000 might be taken as the amount 
owing on foot of these mortgages. The Court aotiog on this, and it may 
be other information, issued the proclamation for sale in wbioh it is stated 
in the most diatmot manner that the k property was subject to the two 
mortgage debts in question. Mussammat intizam Begam, at wboee in¬ 
stance the sale took place, got leave to bid on the representation that 
the mortgages were subsisting mortgages, and on no other ground. The 
property, the £l20] aubjeot matter of this appeal, was purchased by her, 
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im Furthermore, when the judgment-debtor objeoted to the sale on fh 
JULY^4. ground that the price was inadequate, the Court disallowed the objection 

Full ° n tbe gro u UDd tbafc bav ) Dg regajd to tb * existence of the incumbrances in 
Bench. ^eetion fcbe P ric0 wa0 falr and reasonable. Can Musammat Intizam Be 
7 — 4 §am ° r her representatives be heard to say that she was not liable to mak« 
L j 7 «l * 00 * her representation ? In my opinion she cannot. It no doubt mav 
=■ 24 A. wf b9tbe o®0e.that the representation was made by her and her pleader 
N. i?4. “ nder fcbo bellef tba t it was true, and so was an innocent representation 

It seems to me, however, that it is immaterial in a caBe of this kind 

whether the representation was innocently made or otherwise It was 

intended that the Court should act upon the footing of its truth and 
the Court did aot upon that basis. She is now in my opinion estopped 
from taking advantage of the successful litigation of her judgment-debtor 
and from setting up the decisions of the High Court and the Privy 
Oouacil. and relying on them as relieving her from the liability whioh 
she led the Court to believe she was undertaking when Bhe purohased 
the property. It was the duty of the Court, to sell the property to the 
best ad vantage. It was the duty of the decree-holder, particularly if she 
Bought from the Court the privilege of bidding and purchasing, to abstain 
from making any representation, however innocent it might be, whioh 
would have the effeob of damping the sale or otherwise injuriously affec- 
ting toe interests of the judgment-debtor. It was on bhe representation 
that the property was burdened with the mortgages in question, that 
liberty was given to Musammat Intizam Begam to bid, and subjeot to 
these mortgages she purohased. She must in such a case, as it seems to 
me make good her representation so far as it is possible for her bo do so. 
Now it has been said that the judgment-debtor ought to have pressed the 
Court to postpone the sale pending the determination of the appeal pro¬ 
ceedings. No doubt she would have been in a better position before ufl 
if she had done so, but she may well have thought that inasmuoh as 
the property was being sold expressly subjeot bo the inoumbranoes 
IP Question, if she was ultimately successful in her litigation, she would 
[1141] without doubt be placed in the 'position* of the mortgagees and 
obtain payment of the mortgage debts, as part of the consideration for the 
sale. It is said that the plaintiff has nob in his plaint pub forward any 
other claim than a olaim for unpaid purchase-money and that it is 
impossible to regard the sums stated to be secured by fcbe two mort¬ 
gages in question as purchase-money, and that the suit must therefore 
fail. This appears to me to be a mere quibble over words. Wbat he 
claims is that the defendants should fulfil tbe engagement whioh Musam- 
mat Intizam Begam impliedly entered into and pay the amount of the 
incumbrances subjeot to which she purchased tbe property,not, ibis 
true, to the mortgagees of tbe property, but to the representatives of the 
mortgagor, who after protracted litigation established her title to the 
property free from these inoumbranoes. It is immaterial to tbe defen* 
dants to whom tbe money is paid. They are not asked to undertake any 
burden which Musammat Intizam Begam did not agree to underbake. 

If tbe transaction had been carried out by a deed of conveyance there 
oan be no doubt but that provision would have been made iD the deed 
for payment of the amount of the mortgage debts by the purchaser to 
the mortgagees if the mortgages were found bo be binding on the 
judgment-debtor, bub if they were found nob to be so binding> then to 
the judgment debtor. Unfortunately in these cases it is nob usual to have 
any conveyance exeoubed, the result being that the rights and liabilites 
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of the purchasers must be ascertained so far as they oan be from the 
reoords of the proceedings. In this oase, as I have pointed out, the 
records disolose that a representation was made by the deoreo-holder, as 
aIbo by her pleader, that the inoumbranoes in question existed and were 
valid incumbrances, whiob has tamed oat to be a false representation, 
and the only question is whether or not in a Court of equity she can be 
held bound to mska good that representation. It is impossible in my 
opinion to reconcile the view taken by the Court below with any 
principle of equity or justice. It seems to me that a Court of equity can 
without offending any principle or rule of law give redress in such a oase 
and prevent what would, from at least a common-Bense point of view, be a 
palpable [122] wrong. My brother Burkitt in bis judgment bas commented 
at considerable length upon the frame of the suit, and appears to attach 
weight and importance bo the fact that the plaintiff in his plaint seeks 
payment of the sum which is tbe subject-matter of the suit as purchase- 
money. He seems to think that if the suit had been differently framed, 
the plaintiff might possibly have been entitled to some redress. He does 
not, clearly at least, speoify the nature of the redress. In a passage in 
his judgment he says that the plaintiff cannot get redress “ in a suit 
framed like the present suit.” Now it appears to me that it is not 
material in what language a plaintiff's olaim is oouohed provided that he 
Bet forth his olaim with sufficient clearness and state all the faots 
necessary, if proved, to entitle him to the relief whioh he claims. If the 
prayer of bis piaint does not accurately describe the relief which he seeks, 
that appears to me to be no reason for refusing to give him redress. 
What the plaintiff really asked for is that the defendants as representing 
Musammat Iotizam Begam should satisfy a claim whioh at the time of 
the purchase by her she held out to be an existing olaim on the property 
and subject to whioh she purchased the property. The statement of 
faots contained in tbe plaint and the prayer to the plaint afford adequate 
means as it seems to mo, for rendering justice. I may observe that the 
learned Subordinate Judge did not treat the olaim as a claim for purchase- 
money in the striot sense. In the course of his judgment he says— 
11 Now wbat does the plaintiff olaim in this case? He claims the 
pnnoipal and interest of the aforesaid two prior mortgages proclaimed at 
the time of sale on the ground that the amount claimed by him should be 
considered as part of the purohase-money which the purchaser undertook 
to pay to inoumbranoers and which she had nob to pay beoause the said 
prior mortgages were subsequently held to be invalid.” He Bays in effeot 
that the plaintiff’s contention was that the amount of the mortgage debts 
proclaimed at the time of the sale ae binding on the property should be 
considered as, nob was part of the purohase-money whioh the purchaser 
undertook to pay. It seems to me that there is do such vice in 
the pleading as prevents us from dealing with tbe case on broad [l2S] 
principles of equity, and that we are not hindered from applying to the 
case the principles of justice, equity and good conscience by any inapt or 
inappropriate words whioh may have been, I do nob say have been, used 
by the plaintiff's pleader. 

Bub there is tbe other point of view from whiob this case may be 
regarded, and that is this. The interest of the judgment-debtor which was 
put up for sale by the Court was tbe equity of redemption in tbe property. 
What tbe Court professed and purported to sell wsb this equity of 
redemption and wbat it must be taken tbe deoree-holder understood that 
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she was purchasing was this equity, and this equity alone. In snob a 
case the purchaser will not ordinarily get a greater interest than that 
which the Court intended to sell and that whiob the purchaser under¬ 
stood bethought. In the case of Simhhu Nath Panday v. Qolab Singh (1) 
in which the father and bead of a joint Hindu family mortgaged some 
joint family property, aod in a suit by the mortgagee a decree for gale of 
the property was passed and it was sold, it was held by their Lordships 
of the Privy Council, affirming the decision of a Beuoh of the High Court 
at Calcutta, that whatever was the nature of the debt for which the 
mortgage was executed, only the right and interest of the father in the 
joint family property was intended to pass by the certificate of sale. In 
the course of their judgment their Lordships say :—“ Eaoh case must 
depend on its own oiroumstanoes. It appears to their Lordships that in 
all the cases—at least the recent cases—the inquiry has been what the 
parties contracted about, if there was a conveyance, or what the purchaser 
had reason to think he was buying , if there toas no conveyance but only a 
sale in execution of a money decree.” In the course of the argument in 
the case of Petlachi Chettiar v. Sangili Veera Pandia Chmnathambiar (2) 
Lord Watson observed, in regard to the oase of a sale in execution of a 
money deoree, the question being as to wbat the right, title and interest 
sold were as follows:—“ The questions are, what did the Court intend to 
sell and what did the purchaser understand that he bought? ” Iq that 
case the suit was brought by the appellants to reoover the zamindari of 
[124] Sivegiri, which was purchased by their predecessor in title at an 
auction sale held in execution of various decrees obtained against the 
late zamindar, father of the respondent, and under whioh the zamindari 
had been attaohed during his life, but the actual sale took phoe after his 
death. The District Court, as also the High Court at Madras, held that 
nothing passed under the sale but the right to reoover the rents due aod 
unpaid at the death of the late zamindar. The plaintiff's claimed that 
the right to the whole Zimindari passed to the auction-purchaser. The 
defence was that the debts were Dot contracted for the benefit of the 
zamindari, and affected only the life-interest of the late zamindar, and 
that wbat was sold at auction was in substance the arrears of rent whioh 
were then due to the late zamindar up to his death, and nothing more. 
In delivering the judgment of their Lordships, Sir Barnes Peacock, at 
page 89 of the Report, remarks :—“ If the whole estate oould have been 
put up for sale, it was not put up. It is not a question of what the 
Court could have done, or wbat they ought to have done, but what 
they did, what was put up for sale, and what was purchased. If what 
was put up for Bale was merely the estate which the father had in his 
life time, then what the purchaser purchased was only that interest. 
The High Court having carefully reviewed the whole of the evidence and 
the whole of the documents came to the conclusion that the first Court 
was right in finding that all that was intended to be sold and all that wafl 
sold was the life interc st of the father and not the whole interest in the 
zamindari.” The rulings in these oases appear to me Dot to be inapph" 
cable in the present case. What was put up for sale here, and what the 
Court intended to sell, and what the purchaser understood she was puf - 
chasing was the equity of redemption of property whioh was subjeot to 
two mortgages which were specified iD the sale proclamation. In the very 
recent case of Ahdul Aziz Khan v. Appn yasami N aicker (3) a questio n 

(1) (18c7j L. K. 14 1. A. 784. (1903) L. K. bi 1. A. 1. 

(2) (1887) L. R. IS I. A. 1. 
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somewhat similar to that which is before us was considered and deter¬ 
mined by their Lordships. It was held that where the right, title, 
and interest of a judgment-debtor, owner of an impartible zamindar 
[125] was sold in 1873 and 1876 in execution of a deoree for debts for 
which the debtor’s joint family was not liable, and the accepted interpre¬ 
tation of the law at the time was thaG an impartible estate was inaliena¬ 
ble, except for the life of the holder or under special oiroumstanoes, the 
courts must be deemed to have intended to sell and the purchaser to 
buy the' right, title and interest as then understood, namely, as one 
whioh oeased at the debtor's death ; and this notwithstanding that the 
interpretation of the law then prevailing has been subsequently overruled. 
Applying the principle of these oases to the present case, it seems to me 
impossible to hold that Musammab Intizam Begam, the decree-holder, 
who admittedly intended to buy the property in dispute Bubjeob bo two 
mortgages which were specified in the sale proclamation, oan successful¬ 
ly olaim to have purchased an uninoumbered estate. She was entitled 
to obtain from the Court that whioh the Court purported to sell and that 
whioh she agreed to purchase, that is, the property, whioh she purohaBed 
subject to the payment of the principal sumB and interest whioh were 
stated by her before the sale to be validly charged on the property and 
subject to whioh the Court sold the property. ‘The amount of the 
inoumbranoes whioh the Court was led to believe were existing inoum- 
brances and subject to whioh the sale was expressly made musb I think 
be paid ; and I also am of opinion that the appellant is entitled to a lien 
on the property in respeot of this amount. As I have pointed out, it 
was quite immaterial to the purchaser to whom the money is paid ; the 
purchaser is in no way prejudiced, inasmuoh as she gets all that she 
bargained for. 

For these reasons I would allow the appeal, and set aside the decree 
of the Court below and give a deoree to the appellants for euoh propor¬ 
tionate part of their claim as may fairly be attributable to the villages 
purchased by Musammat Intizam Begam. This would necessitate the 
taking of an aooount of the respective values of the villages comprised in 
bhe two mortgages so as to ascertain the proportion of the debts whioh 
is properly attributable to the villages purohaBed by MuBammab Intizam 

Begam. 

BlaIR, J.—It is needless to recapitulate in detail the admitted 
facts set forth in bhe judgments of the Chief Justice and [126] my brother 
Burkitb. To avoid explanation and prolixity I shall, without following 
the devolutions of interest, speak of the mortgagor’s interest in the series 
of mortgages with whioh we have to deal, as Kairati's estate. Those 
mortgages are three in number. The first was exeouted on bhe 25bh of 
May 1877 in favour of Goviod Prasad and others. The second was exe¬ 
outed on December 2nd, 1877, in favour of the same mortgagees. The 
third was executed in favour of oue Musammab Intizam Begam upon 
October 17th, 1878, by Khairati’s then representatives. On January 
27th, 1887, Intizam Begam sued to enforce her mortgage, and gob a 
deoree on February 26bh, 1889, for sale of the mortgaged property. At 
that date no suit had been instituted for the enforcement of either of the 
other mortgages. Musammab Intizam Begam did nob implead the mort¬ 
gagees under either of bhe other mortgages. On June 30th, 1889, Mu¬ 
sammab Intizam Begam applied for bhe execution of her deoree by the 
sale of the villages included in it, all of whioh villages were included in 
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1904 one or both of the prior hypothecations. Before the isime of a proolama- 

Judy 4. tion of Bale under Mu?ammat Intizam'a decree, to wit, upon the 2nd June 

!890, a suit was instituted to enforoe the mortgage of Deoember 9ml 

Bench. 187 . 7 ' a “ a on the 24th ot 1894 ' affcer the held under Musammat 

- Intizam e deoree, another suit was filed to enforce the mortgage of 

f r A - 97 7‘ 25th, 1877. Both these suits were finally dismissed at dates posterior 

=24 A W t0 fcbe d * te 0t fcbe eonfirmati on of the sale held under Musammat Inti- 
N. 171. zam a decree upon April 20bh, 1894. Affcer the mortgage of May 26th 
1877, was pufc in auifc, fche name of Musammat Intizam Begam was in¬ 
cluded by the Court in the array of defendants, bub she was not made a 
party to the suit on the mortgage of Deoember 1877 upon June 26fcb 
1894. Upon fche lOfch of September 1892 Musammat Infcizam Begam 
had presented a petition to the Court executing her deoree for leave to 
bid at fche sale. The reason given was that " the deoree is for a con¬ 
siderable amount; perhaps there might nob be forthcoming any purohaeer 
for the property is incumbered with heavy debts.” 

On January 6bb, 1893, the proclamation of sale not having then 
been issued, Mr. Bamaoji, pleader for the decree-holder, [127] filed what 
is described as ‘ a deposition ’ alleging that the incumbrances on the pro¬ 
perty for the gale of which his client had got a decree, were mortgages 
to fche aggregate extent of Re. 30,000 only and not to such larger amount 
as had been by mistake alleged. In the proclamation of sale the incum¬ 
brances are specifically set forth as Rs. 10,000 on mauza Girdharipur 
and Rs. 20,000 on the aggregate of all the other hypothecated villages. 
On this basis the sale book place, as is shown from a proceeding recor¬ 
ded by the officer conducting fche sale, and whioh is set forth on page 6of 
the appellant s printed book, and also from an • order of the Collector 
printed on page 25 of fcbe same book. There is nothing to show that 
upon any other representation than that of Musammat Inbizam the two 
sums of Rs. 10,000 and Rs. 20,000 were so allocated to the different vil- 

is no suoh specification to be 
found in the bonds. In accordance with her request Musammat Intizam 
Begam was permitted to bid the auotion sale and became the purchaser 
of eight of fche hypothecated villages for the aggregate sum of Rs. 64,100. 
Suoh purchases were made subjeob to the notification in the proclamation 
of sale of the incumbrances above specified, and no doubt to suoh inte¬ 
rest as might have become due upon suoh incumbranoes and remained 
unpaid. The total alleged by the plaintiff in this suit to have been due 
upon the footing of the two prior mortgages assuming that they were 
valid and binding instruments, was Rs. 1,61,766-11 0. Those mortgages 
having been since declared to have been invalid and in no way binding 
upon the estate of Khairati in fche hands of the plaintiff, Musammat 
Intizam had nob, nor affcer her death had her representatives, made any 
payment whatever upon account of suoh incumbrances. The plaintiff 
seeks to recover the whole of that sum as 1 part of the unpaid vendors 
purchase money, and also claims a decree declaring that he ' has a lien 
for the said amount against the villages purchased at auotion and now in 
possession of the defendants.’ 

The first question arising in this suit is whether the plaintiff is 
entitled to recover Buoh amouuG, if at all, as 1 vendors unpaid purchase 
money. The answer depends upon whether the [128] purchaser at 
the auotion sale intended bo buy, and the Court holding the sale intended 
to sell, the interest in the property of whioh the* sum claimed i* 
sought to be recovered by the plaintiff as the oontraotual price eifeb®* 
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actual or constructive. In my opinion that question admits of bub one 
answer. The exeoufcing Court and the purchaser both assumed the 
validity of the two prior inoumbrances notified in the proclamation of 
sale, aud both of them believed that what was bought and sold was the 
equity of redemption and no more. If that be bo, the plaintiff's olaim 
has been wrongly formulated, and we have now to consider whether the 
plaintiff possesses any other equity more applicable to the facts of the 
caBe on whioh we can and ought to give him relief. It was, I think, 
admitted in argument that this case falls within no precedent Bet forth 
in the reoordB either of the English Courts or our own. I am not aware 
of relief in any such case having been .either granted or refused, or 
indeed of any similar case having been litigated at all. Upon the question 
whether the plaintiff ought to be strictly bound by the form in which he 
has asked for relief, I think it lies in tbe discretion of the Court to grant 
an alternative relief not formulated in tbe plaint, if the faobs sot forth in 
the plaint and established disclosed a right to such other relief ; and if 
the defendant has not been deceived or otherwise injuriously affected by 
the form of the plaint, such relief may properly be granted. In this oase 
I am unable to see that the defendants have been prevented from setting 
up any facts material for their defence or have been otherwise prejudic¬ 
ed. No doubt Che plaintiff's advisers have found themselves much 
hampered in the framing of their suit, by the absenoe of an appropriate 
precedent. Having already expressed my opinion that what was pur¬ 
chased by Musammat Intizam Begam was an equity of redemption only, 
it follows that what she undertook to pay and did pay to the executing 
Court was the price of the equity of redemption ODly, no part of whioh 
once is now unpaid. It Beems to me therefore that the form ol the 
suit was misconceived, and that we cannot grant the plaintiff relief 
as for unpaid purchase money. But it upon the faotd before us, sitting 
as a Court bound to apply to the facts the principles of justice, 
eauity and good conscience, we find that the plaintiff has an equi¬ 
table claim, we ought bo pause long before refusing to grant relief. 
As an illustration only I may instance the usual practice ot the equity 
Courts in suits brought for the enforcement of oontraob, as summarised 
on nage ‘209 of Leake on Contracts, edition of 1902, where a party claims 
floeoitio performance of a oontract upon a construction which is deoidea 
againBt him, he may in general waive his construction and obtain^per¬ 
formance according to the construction found by the Court or that admit¬ 
ted by the defendant. In other words, he may suoaeed upon a contract 
different from that he sued upon. To my mind there is no substantial 
difference between a mistaken oonbruobion of the terms of a oontraob 
and a mistaken construction of facts, and in the latter as in the former 
ease I would hold that a plaintiff should be granted such relief as he is 
entitled to upon a true construction of the faots, aud if in the increas¬ 
ing complexity of modern times oases arise bo which no existing formula 
is striotly appropriate, it was for tbe repairing of such omissions that the 
eauity Courts came into existence and developed that far reaching series 
of dootrines whioh has now been incorporated as tbe dominant faotor m 
the English law. Every formula must have had as its progenitor some 
single^ase which fitted into no then existing formula The very essence 
of equity has been elasticity, and I am of opinion that this, admittedly 
unique, oaBe discloses facts upon whioh the plaintiff is in equity entitled 

to relief* 
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I hava not failed to observe that the plaintiff haa not in hie plaint 
imputed any miarepresenbatioa, intentional or otherwise, to Musamma 
Intizam Begam, although she through her pleader represented to the 
exeouting Court the existence of the inoumbranoes afterwards set forth 
In notification of sale. It waa probably unknown to her that 

A L j 7 438 va | ldUy 1 tbe8e d ° oumeQbs would be disputed when sought to be 

=24 A W Snloro ® d by 8 1 a “\ u Bub at a "y rat ° it was to some extent at her 
N. 174. suggestion and with ber aoquieaoenoe that the property sold was 

notified as subject to theee incumbrances. Furthermore, it was entirely 
in her power when she brought her suit upon her own mortgage to 

rronV? k j e fc ® 8t , the Vfthdlt y °. f kll 0*0 documents, of whiob she oertainlv 
L130J had actual, or at all events constructive, notioe, and entertaining 

no doubt of their validity, was bound in law to make all the mortgagees 
parties to ner suit. Upon her offer to redeem them at suoh amounts as 
the Court might find to be then due to the prior mortgagees 
upon their two inoumbranoes the validity of suoh mortgages 
must have been put in issue between suoh prior incumbranoers 
and the representatives of Khairati’s estate. If these issues had 
been tried in the suit brought by Musamroat Intizam upon her 
mortgage the state of things whioh has given rise to the present 
suit oouid never have arisen. On the other hand, it was not possible for 
the representatives of the estate of Khairati to plead in their defence in 
Musammat Intizam Begam’s suit the provisions of seotion 86 of the 
Transfer of Property Aot, because they did not admit to the smallest 
extent the validity of the prior mortgagees. It is clear that Musammat 
Intizam Begam violated an express provision of the law in failing to 
implead the mortgages whose rights she admibbed in intention if not in 
fact. It is impossible to doubt that the price paid by Musammat Intizam 
for the villages she purchased at auotion was lowered by the notifioa- 
bion of the prior mortgages to the extent of the principal sums 
purporting to be secured by them, and also by the knowledge or 
opinion of other bidders as well as herself as bo the amount of interest 
ue upon them. To that extent it seems to me that Musammat Intizam 
wrongfully gained what the mortgagor’s interest, the estate of Khairati, 
wrongfully lost. Indeed the result is precisely the same as if Musammat 
Intizam Begam had bought out and out the property of whioh she had 
purchased only an equity of redemption and had bought it at theprioe 
of the equity. To the same extent was the mortgagor’s interest depleted. 
That amount I would hold that the plaintiff in this suit is entitled to 
recover. If Musammat Intizam believed she was buying and the exeouting 
Court believed that it was selling nothing but an equity of redemption, 
then that is all she took by her purchase. The whole interest in 
the property other than that equity of redemption of right belongs to 
the estate of the judgment- debtor. Seeing then that the wrongful gain of 
the one party is commensurate with the wrongful loss of the other and 
£131 j is ascertainable in berms of money, it seems to me quite admis¬ 
sible lor the Court to pass a decree in money instead of putting the 
parties to the expense of circuitous proceedings framed to restore them 
to their original position. The plaintiff demands precisely what Musam- 
mft t Intizam Begam would have had to pay and was willing to pay to 
the mortgagees, whose incumbrances had been notified, and by her Pp r * 
phases at the sale she assented to suoh payment. There is no iojusbioe 

in compelling her to pay the prioe she was willing and practically P r0 * 
miaed to pay; the cnly difference is in the persons to whom the payment 
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ia made. I would therefore deoree this appeal with ooata. Of course the 
liability will have to be rateably distributed among the different villages, 
and for that purpose an aooount will have to be taken. I concur in the 
order proposed by the Chief JuBtioe. 

By the Court. 

As this suit has been decided on a preliminary point, namely, that 
the plaintiff appellant could not maintain the suit, and other issues have 
been left undetermined, it will be neoessary for us to remand the suit to 
the lower Court under the provisions of seotion 562 of the Code of Civil 
Procedure, with directions to re admit it on the list of pending suits on 
its original number, and dispose of it on the merits. The Court will 
have regard to the judgment of this Court in regard to the liability of 
» the defendants to pay a proportionate part only of the two mortgage 
debtB in the pleadings mentioned, that is, so much of the mortgage 
debts as are properly attributable to the villages which have been pur¬ 
chased by the defendants respondents. For this purpose it will be 
neoesBary to have the respective values of the villages ascertained and 
the apportionment made in view of the provisions of seotion 82 of the 
Transfer of Property Act. The Court will have regard to the fact that 
only some of the villages are subject to the mortgage bo secure Bs. 30,000 
and the fact that each mortgage does nob affeot eaoh of the villages. The 
first and fifth issues, which are praobioally the same, alone have been dis¬ 
posed of by our judgment, and it was admitted before us that Beobion 244 
of the Code of Civil Procedure does not bar the suit. The other issaeB re¬ 
main to be [132] determined. The respondents must pay the costs of this 
appeal. All other costs will abide the event. The objections filed under 
section 561 of the Code are not pressed. They are dismissed with costs. 
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Appeal decreed and cause remanded. 


27 A. 132 (=1904 A. W. N. 188=1 A. L J. 519.) 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Burkitt . 


CHUNNI LAL (Plaintiff) v. JUGAL KISHORE AND ANOTHER (Defendants)* 

[5bb July, 1904.] 


Givil Procedure Code , Bection 295— Execution of decree—Application for rateable dis¬ 
tribution of assets—Notice of such application to other decree-holders unnecessary. 

Held that it is nowhere provided by law either that an application for rateable 
distribution of assets realized in execution of a deoree oannot be made in the 
oourse of exeoution proceedings taken by the applicant himself, but must be 
made in the course of execution proceedings initiated by some other deoree- 
holder, or that notice of suoh an application having been made must of neces¬ 
sity be given to the other deoree-holders. 

[Ref. 64 I. 0. 53.] 


IN this case Ghunni Lai obtaiDod a decree againBb Shiarn Lai and 
others on the 24th of December 1898. Some two days previously Jugal 
Kishore and Nand Kishore had obtained a deoree against the same 
parties. On the 26bh of January 1900 Chuuni Lai applied for execution 

* Second Appeal No. 566 of 1902 from a deoree of L, Stuart, Esq., Distriot Judge of 
Farrukhabad, dated the 14th of May 1902, reversing a deoree of Babu Upendra Nath 
Sen, Munaif of Farrukhabad, dated the 27th of February 1902. 
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of hie decree, and for fche attachment thereunder of five houses and two 
plots of land, and this application was granted. Subsequently Jugal 
Kishore and Nand Kishore applied for execution of their decree, and 
the same property was attached. Chunni Lai seems to have made two 
applications for execution of his decree, but nothing was done on these 
applications. Jugal Kishore and Nand Kisbore then applied for sale 
of the property in pursuance of their attachment, and got an order for 
sale. Thereupon, on the 30th of Ootober 1900, Chunni Lai applied to 
the Court under the provisions of section 2S5 of the Code of Civil Pro¬ 
cedure for a rateable distribution of the money to be realized by 

[133] that sale. The sale took place on the 31st of October, and was 
confirmed on the 4th of January 1901. On the 19th of January 1901 
Chunni Lai made a fresh application for rateable distribution, but it wag 
rejected, and all the sale prooeeds were paid to Jugal Kishore and Nand ' 
Kishore. The present suit was accordingly instituted by Chunni Lai to 
recover from Jugal Kishore and Nand Kishore Rs. 1,000, whioh wag 
alleged to be the rateable share to which the plaintiff was entitled. The 
Court of 6rst instanoe (Muneif of Farrukhabad) decreed the plaintiff's 
olaim; bub on appeal by the defendants the District Judge reversed tbe 
Munsif’s decision and dismissed the suit on the ground that the applica¬ 
tion for rateable distribution made on the 19th of January 1901 wag 
subsequent to the sale, and was therefore late, and that the previong 
application made on the 30th of October 1900 was ineffeobu&l becauae it 
was made in the course of proceedings in execution of the plaintiff's 
own deoree and not in the execution proceedings in the suit of the 
defendants respondents, in whioh the money was realized. The plaintiff 
thereupon appealed to the High Court. 

Babu Jotindra Nath Chaudhuri , for the appellant. 

Pandit Sundar Lai , for the respondents. 

Stanley, C.J., and BurkiTT, J.—A question under seotion 295 of 
the Civil Procedure Code is involved in this appeal. The plaintiff 
obtained a deoree against one Shiam Lai and others on the 24th of 
December 1898. The defendants had obtained a deoree against the same 
parbieB two days previously. On the 26bh of January 1900 the plaintiff 
applied for execution of his deoree and for the attachment thereunder of 
five houses and two plots of land, and this application was granted. 
Subsequently the' defendants applied for execution of their deoree, and the 
same property was attached. The plaintiff appears to have made two 
applications for execution of his deoree, but nothing was done under 
these applications. The defendants then applied for sale of the property! 
in pursuance of their attachment, and gob an order for sale, ana 
thereupon, on fche 30th of Ootober 1900, the plaintiff applied under 
the provisions of section 295 to the Court for a rateable distribution 
of fche money to be realized by that sale. The sale took plaoe onit 0 

[134] 31sb of October, and was confirmed on the 4th of January 

The plaintiff then made a iresh application for rateable distribution on 
fche 19bh of January 1901, whioh was rejeobed. This application a PP e ^ 
to us to have been entirely unnecessary, except as a reminder to ^ 
Court of the faot that the applicant was also a decree-holder ana fc » ^ 
had already made an application under section 295 on the o 
October 1900. The application was refused, and all the sale P r0 ° . 
were paid bo the defendants, respondents here. Thereupon the P re , fl 
suit was instituted bo reoover Rs. 1,000, moneys realized out of 0 ' 
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entitleJ 18 6 ° ^ 6he rftli0ftb,e 8hare ^ whioh the plaintiff is 


.. ^ h , e g9v ® 9 deor ® 0 >“ fwour of the plaintiff, but on appeal 

i • t'a ,T '°k “ udge a8lde &he deorea of the Muneif and dismissed the 
plaintiff a suit, on the ground that the application for rateable diatribu- 
tion made on the 19th of January 1901 wag subsequent to the sale and 
was therefore late, and also on the ground that his previous application 
made on the 30th of Ootober 1900 was ineffectual because it was made in 
the course of proceedings in execution of the plaintiff’s own deoree and not 
in the execution proceedings in the suit of the defendants respondents, 
in execution of^ whioh the money was realized. The learned District 
Judge says With regard to bis former application, whioh was dated 
30bh Ootober 1900, and whioh was made in the course of the proceedings 
in execution of his own deoree, I hold that that can have no effect in the 
matter, as it was made under circumstances which are nob within the 
knowledge of the appellants and the appellants were not in a position to 
objeob thereto or to modify their course of aotion in consequence of the 
same. To hold otherwise might cause grave hardship. To take the case of 
a decree-holder who had attached only suoh property as was neoessary to 
satisfy his own decree. According bo my view of the law, if another deoree- 
holder wished bo share in the distribution of the sale proceeds of this 
property, he would have to put in an application for suoh distribution to 
the knowledge of the first decree-holder before the property was sold, 
and if the property in question was insufficient to satisfy both decrees^ 
the first deoree-holder would be in [135] a position to attach more 
property before the sale,” and so forth. We are wholly unable to 
agree with the learned District Judge in hie view of the law. 
He pubs restrictions upon the rights of deoree-holders which are 
not to be found in the section in question. In order that a deoree- 
holder may be entitled to a rateable distribution under this seotion 
the following conditions must exist; two or more deoree-holders 
must be holders of decrees for money against the same judgment-debtor ; 
the deoree-holder seeking rateable distribution must prior to the realiza¬ 
tion have applied to the Court by which the assets are held for execu¬ 
tion of his deoree i the realization of the assets must have been made 
by sale or otherwise in execution of the other deoree. In this case the 
plaintiff applied to the Court under the section on the 30bh of Ootober 
1900, he having previously applied to the same Court for execution of 
his decree : the sale took place on the 31st Ootober 1900. His applica¬ 
tion therefore was prior to the realization of the assets. A portion of 
the purchase-money was paid on the date of the sale and the balance on 
the 15th of the following November. It appears to us therefore that all 
the conditions whioh the law requires were fulfilled in this oase. The 
learned Distriot Judge seeinB to think that the application must be made 
in such a way that the deoree-holder at whose instance assets have been 
realized musu have knowledge of the application for rateable distribu¬ 
tion. The seotion nowhere provides for this. In this he is, in our 
opinion, entirely mistaken. The section is as dearly framed as a seotion 
oan be, and we fail to understand bow the learned .District Judge came to 
interpolate into it words whioh are conlrary to the true intent and mean¬ 
ing of its provisions. Then it is contended by the learned advooabe for the 
respondents that beoauee the application for rateable distribution made on 
the 80th Ootober 1900 was filed in an execution case, No. 28 of 1900, which 
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was struck off the file of pending oases on the 24th of November 1900, i| 
oeaaed to have any validity and did not operate as an application to the 
Court within the meaning of section 295. We cannot take this view of 
the order of the 24th of November 1900. It appears to us to have 
amounted to nothing more than a stay of the proceedings in [136] 
that execution matter, and in no way operated to prejudice the 
effect: of the application for rateable distribution. For these reasons we 
allow the appeal, set aside the deoree of the lower appellate Court, and, 
inasmuch as the learned District Judge disposed of the appeal upon a 
preliminary point, and we have overruled him upon that point, we re¬ 
mand the appeal under the provisions of seotion 562 of the Code of Civil 
Procedure, with directions that it be replaced on the file of pending 
appeals, in its original number, and be tried upon the merits. The 
appellant is entitled to the costs of this appeal. All other costs will 
abide the event. 

Appeal decreed and cause remanded. 


27 A. 136 (=1904 A. W. N. 18l=l A. L. J. 376.) 

APPELLATE CIVIL. 

Before Mr. Justice Blair. 


Kashi Gir (Defendant) v. Jogendro Nath Ghose (Plaintiff)* 

[5th July, 1904.] 

Act No. IV of 1682 (Transfer of Property Act), section 107— Lease of immoveable pro¬ 
perty —Qabuliat not a lease. 

Where a lease of immoveable property is for a period of more than one year, 
it must be made by means of a duly exeouted and registered patla ; Boon » 
lease cannot be oreated by or proved by the production of a qabuliat only. Nam 
Lai v Hanuman Das (1) referred to. 

[Appr. 14 C. W. N. 73=2 I. G. 994=10 C. L. J. 655 : Ref. 30 Mad. 822=17 M. h. I 
895=2 M. L. T. 270 ; 31 All. 276=6 A. L. J- 167=6 M. L. T. 247 : Dist. 6LC. 

850 ; 35 Mad. 95.] 

THIS was a suit to compel the execution by the defendant of a per¬ 
petual lease of certain property, according to the terms of a draft file 
with the plaint. The defendant pleaded that the claim was barred as 
res judicata in consequence of the deoision of a Court of Revenue upon 
an application made by the defendant under seotion 36 of Act No. M 
of 1881. In those proceedings the Court of Revenue found that fine 
present plaintiff was not a tenant at fixed rates and was therefore bat)ie 
to ejectment, and passed an order for ejeo'.ment. It was contended m 
in those proceedings the present plaintiff might have, but did not, fle P 
the defeDoe that be was the lessee of the land in question. The 
of firBt instance (Additional Subordinate Judge of Benares) decree 
plaintiff ’s claim, and an appeal [137] filed by the defendant waa 
missed by the District Judge. The defendant accordingly appealed 

the High Court. 

Dr. Satish Chandra Banerji for the appellant. 

Babu Durga Char an Banerji for the re spondent. _,_ 

• Second Appeal No. 276 of 1!>03, from a deoree of J. Sanders, Es,.. *>"‘*“‘^5 
of Benares, dated the Sind of November 1902. confirming a deoree or J»» 
Bihari, Additional Subordinate Judge of Benares, dated the 4th of Aug 

U) (1904) I. L. R. 26 All 368. 
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BLAIR, J, In this suit the plaintiff asks that the defendant may be jgof 
made to execute aDd register a document whioh shall confer upon him a Jolt 6. 
lease containing provisions which are set forth in a draft, as I understand, — 
approved of by both parties. The appellant seta up a res judicata , the res 

judicata being the finding of a Revenue Court upon an application under __* 

section 95 of the North-Western Provinces Rent Act. The Revenue Court 27 A. 136 = 
found that the present plaintiff was not a tenant at fixed rates, and was A. W. 
therefore liable to ejectment, and passed an order for ejeotment, That deoi- 
Bion of the Revenue Court has been set up as a res judicata. It is said that 
it was open to the present plaintiff, the defendant in the former prooeed- 
ing, upon the hearing before the Revenue Court to set up and establish 
that be was a lessee, and that would have been an answer to the 
application for ejectment whioh he could and ought to have set up. That 
matter is disposed of by a judgment of this Court, for which I am 
responsible, in the oase of Nand Lai v. Eanuman Das ( 1 ). In that case 
I held that under the provisions of section 107 of the Transfer of 
Property Aot a lease oould not be oreated by the signature upon a 
qabuliat only. Until such lease or patta is duly executed and registered, 
no lease is oreated, and exaept by the production of such document no 
lease oould be proved in a oourt of justice. It follows therefore that the 
present plaintiff oould not have set up in the Revenue Court that he was 
a lessee, for the simple reason that no lease had been then exeouted. 

The oase to which I have referred above followed a judgment (printed as 
a footnote to the oase of Nand Lai v. Eanuman) of the late Chief Justice 
Sir John Edge and my brother Burkitt in an appeal under the Letters 
Patent against a judgment of my own. In that oase it was held 
broadly and flatly that no lease could be oreated by or oould be proved 
by the production of a qabuliat only. Upon the matter of injunction it 
seems to me the Court has exoeeded its [188] functions. It was 
asked In the plaint to grant a perpetual injunction directing the defen¬ 
dant nob to interfere with the plaintiff’s possession under the terms 
of the qabuliat. The plaintiff had no right to possession under the 
terms of the qabuliat. He must have a patta before he could acquire 
any right as a lessee. That being bo, whatever his status may have 
been at the time when the Revenue Court ordered him to be ejeoted, in 
that status, as far as I can understand, he remained, or else his posses¬ 
sion was that of a trespasser. When the plaintiff has gob his lease 
duly exeouted and registered, then and then only he will be entitled 
to the rights and privileges of a lessee. I therefore set aside that 
part of the judgment and decree* of the Court below whioh grants 
the injunction, and affirm that part of the judgment and deoree of the 
Court below whioh orders the defendant to exeoute and register a good 
patta. The appeal is therefore allowed as far as the injunction is 
concerned and dismissed as to the remainder. The parties will pay and 
receive costs in proportion to their failure and success. 

Decree modified, 


A II—W 


(1) (1904) I. L. R. 26 All. 968. 
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APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice , and Mr. Justice Burkitt. 


The Maharaja op Benares {Defendant) v. Ramji Khan and 

OTHERS [Plaintiffs)* 

[ 6 tih July, 1904.] 

Act No. 1 of 1877 {Specific Relief Act) t section 42 —Declaratory decree—Discretion of 

Court—Joint Htndu family—Non-joinder of 'parties. 

Where some of the descendants of a judgment-debtor under two Rent Court 
deorees filed a suit in a Civil Court, asking fora declaration that the joint 
anoestral familv property was not liable, after the decease of the Judgment- 
debtor, to be taken in execution of such decrees, and did not make parties to the 
suit, the two sons of the judgment-debtor, it was held that the Court exercised a 
right discretion under section 42 of the Specific Relief Act, 1877, in refusing to 
grant a declaratory decree. 

[Diet. 1907 A. W. N. 207 = 4 A. L. J. 574.] 

The Maharaja of Benares held two deoreea for rent against one 
Niranjan Khan, dated respeotivley the 22nd of September 1894 and the 
24th of January 1898, and in execution thereof a 2-anna share in mauza 
Bhagirathpur, whiob belonged to [139] Niranjan Khan as anoesfcral 
property, was attached and ordered to be sold. Attempts were made by 
the original judgment-debtor, and after his death by his eons, Sheonandan 
Khan and Ramnandan Khan, to eave the property from sale, but their 
objections seem to have been disallowed. Ultimately the sons of Ram¬ 
nandan Khan and the son and grandson of Sheonandan Khan instituted 
the suit out of whioh this appeal arose, in which they asked for a decree 
that the 2-anna share in Bhagirathpur, and not merely their interest 
therein, was not liable to sale in execution of the two deorees held by 
the defendant Maharaja against Niraojan Khan, their ancestor. Sheo¬ 
nandan Khan and Ramnandan Khan, though alive, were not made parties 
bo thi 6 suit. The Court of first instance (Muneif of Ghazipur) held that 
the non-joinder of Sheonandan Khan and Ramnandan Khan was fatal to 
the suit and dismissed it. The plaintiffs appealed. The lower appellate 
Court (Officiating Distriot Judge of Ghazipur) overruled theMunsifs 
deoision on the question' of non-joinder of parties, and finding that the 
deorees in question could only be exeouted against the interest of Niran¬ 
jan Khan in the abbaohed property, allowed the appeal and decreed the 
plaintiffs* olaim with ooBts. Against this decree the defendant appealed 
to the High Court. 

Pandit Sundar Lal t for the appellant. 

Munshi Gobind Prasady for the respondent. 

Stanley, C. J., and Burkitt, J.—This second appeal, whioh has 
oooupied a good deal of the time of the Court, arises out of a suit whioh 
waB instituted by the plaintiffs respondents to have a declaration that 
oertain property, namely, a 2-anna share in mauza Bhagirathpur, was 
nob liable to be attached and sold in execution of two deorees, dated the 
22 nd of September 1894 and the 24th of January 1898, re 0 peotivey» 
which were obtained by the defendant appellant against one Niranjan 
Khan, deceased. Niranjan Khan is the predecessor in title of the P ftin 
tiffs. He left two bods surviving him, namely, Sh eonapdan Khan 

* Second Appeal No. 851 of 1903 from a deoree of L. Marshall, Esq., 

Judge of Gazipur, dated the 29th of June 1903, reversing a deoree of Babu Han » 
Banerji, Munsif of Ghazipur, dated the 20th of April 1903. 
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Ramnandan Khan, both of whom are alive. The plaintiffs are the 
three grandsons and a great-grandson of Niranjan Khan. Ib appears 
that the defendant appellant obtained the two deorees, to which we 
have referred, for arrears of rent. These [140] deorees were put 
in execution and the 2 anna share of the village which belonged 
bo Niranjan Khan as ancestral property was attaohed and ordered 
to be sold. The proceedings in execution of the deorees were taken 
in the Collector's Court. We are informed, and we have no doubt 
that ib is true, the Sheonandan Khan and Ramnandan Khan both resist¬ 
ed the Bale of the property, but their objections were disallowed. 
Thereupon the present respondents, endeavouring to throw further 
obstacles in the way of the realization of the claim of the defendant 
appellant, have instituted the present suit. In the time of Niranjan Khan 
also an attempt was made to prevent a sale. It appears from the records 
that he filed an objection on the 16th of May 1899, in whioh he objeoted 
to the sale of the property, stating that ib was heavily inoumbered and 
admitting that ib was under attachment. His objection, however, also 
failed. 


The present suit is a declaratory suit instituted under the provisions 
of seotion 42 of the Specific Relief Act, which gives the Court discretion¬ 
ary power to make a declaratory deoree, if it think that under the cir¬ 
cumstances of the particular case the plaintiff is entitled to such deoree. 
Now, under the Rent Aot, the Legislature has made provision for deter¬ 
mining questions such as are raised in the present appeal, it was open to 
the plaintiffs to file an objection or appear before the Collector and claim 
a right to, or interest in, the property. If they had done so, it would 
have been the duty of the Collector to examine the parties and their 
witnesses and satisfy himself as to whether or nob the claim pub for¬ 
ward was well founded. If they failed to establish their claim before 
the Collector, it would have been open to them, under the provisions of 
section 181 of Act No. XII of 1881, bo institute a suit in the Civil Court 
bo establish their right at any time within one year from the date of the 
order. Now in this oase, strange to say, the plaintiffs did nob implead 
Sheonandan Khan or Ramnandan Khan, who unquestionably have an 
interest in the property, the subject-matter of the suit, and in their claim 
they ask for a declaration from the Court that the entire 2-anna zamin- 
dari share is not liable to be attaohed and sold in execution of the defen- 
dant-appellant's deoree. They do nob limit their claim to a declaration that 
their [141] own interest in the 2-anna share is not liable to be sola. The 
Munsif before whom the case came in the first instanoe was of opinion that 
Sheonandan Khan and Ramanandan Khan ought to have been implead¬ 
ed and that they not having been impleaded, the Court should nob in 
the exeroise of its discretion determine the question raised in the plaint 
and therefore, dismissed the suit. We are of opinion that the learned 

Munsif was perfectly right. Ib is difficult for us to know what P r0 ‘ 

ceedinga have taken plaoe in the Court of the Collector. We do not 
know what orders have been passed either as regards Sheonandan Kb an 
and Ramanandan Khan or the plaintiffs, or any of them and it is obviously 
inconvenient that the Court should intervene in a matter which is 
nending in the Collector's Court, particularly as the Legislature has pro¬ 
vided a definite course for persons in the position of the plaintiffs to bake 
in a oase where property in whioh they claim to have an interest is 
being attached and sold. We think therefore that the learned Munsif 
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1904 exercised a wise discretion in refusing to grant the relief claimed under 

Joly 6 . section 42 of the Act Co which we have referred. On appeal the learned 

- Officiating District Judge does not appear to have considered the pro* 

viBion8 of eeokion 42, nor was hia attention apparently directed to that 

-* section. He determined the case in favour of the plaintiffs respondents 

27 A. 138= on the ground that the rent decree, suoh as the decrees whioh were 

N^iQc—- i^a* °^ baine ^ * n fcbi0 0RBe by the defendant appellant, cannot be exeouted 
L. J 512. gainst the descendants of the judgment debtor. That was a question, 

not for the learned Officiating Distriot Judge to determine, but for the 
Rent Court, whioh has jurisdiction to deal with questions arising in 
exeoution of rent decrees. 

We think that for these reasons this appeal ought to be allowed and 
that the decree of the lower appellate Court should be set aside. This 
will not interfere with the right of the plaintiffs to take such steps in the 
Court of the Collector as they may be advised in defence of their rights, 
if any, in the property. We therefore allow the appeal, set aside the 
deoree of the lower appellate Court, and restore the decree of the Munsif 
dismissing the suit, with costs in all Courts. 

Appeal decreed. 


27 A. 142 (=1904 A. W. N. 191=1 A. L. J. 498.) 

[142] APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice , and Ur. Justice Burkitt. 


Zinat-un-nissa and others (Plaintiffs) v. Rajan (Defendant).* 

[6th July, 1904.] 

Civil Procedure Code, section 13, explanation ZZ—Res judicata— Matter which might 
and ought to have been made a ground of attack in a former suit. 

The plaintiffs sued for their share by right of inheritance in the assetsof a 
deceased Muhammadan, the defendant being the widow of the propositus. 
In that suit the widow pleaded that she was in possession of the property 
olaimed in virtue of a deed of gift from her late husband, and also that she had 
a lien on it for unpaid dower. The latter defence was accepted by the Court, 
and the plaintiff's suit dismissed. The plaintiffs then brought a seoond suit 
against the widow, in whioh they offered to redeem the dower debt, and olaimod 
possession after suoh redemption. Held, that this seoond suit was not barred 
by seotion 18, explanation II, of the Code of Civil Procedure. Imam Bakah v. 
Chundo( 1), followed. 

One Sakhawat Husain died in 1890 and shortly after hifl death his 
sister, Musammat Zinat-un-nissa, and two cousins, Dost Muhammad 
and Fazl-ud-din filed a suit against his widow, Musammat Rajao, to 
recover their shares in the estate of Sakhawat Qusain. In that suit 
Musammat Rajan set up the defence that she waa in possession of the 
property of her husband under a deed of gift from him, and also that she 
was entitled to hold possession of the property in dispute until her 
dower debt, whioh she alleged, remained unpaid, had been satisfied. The 
first defence set up failed, but the Court held that Musammat Rajan wa* 
entitled to dower which remained unsatisfied, and that she could not e 
dispossessed from the property of her husband so long as the dower de 

• Seoond Appeal No. 890 of 1903 from deoree of O. D. Steel, Esq., Distriot 
Shah jahan pur, dated the 20th of July 1903, confirming a deoree of Maulvi Mu®® 1 " 
mad Azimuddin, Munsif of Sahaswan, dated the 28th of March 1908. 

(1) Weekly Notes, 1886, p. 69. 
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was unsatisfied. The then plaintiffs subsequently brought the suit out of 1004 
which this appeal has arisen, and by it they sought bo obtain possession July 6. 
of their shares in the property of Sakhawat Husain, admitting the defen- 
dant’a right to possession id lieu of dower, bub alleging that the dower A ' P qj^ ATE 

had been mostly paid by Sakbawab Husain in his life time, and as to the - 

balance had been discharged out of the profits of the property. The 27 A. 142= 

Court of first instance (Munsif Sahaewao) considered that the suit 

was barred by seotion 13, explanation II, of the Code of Civil Pro- ^ j ^gg * 

cedure, and therefore dismissed it, and this view was upheld on appeal 

[143] by the District Judge. The plaintiffs thereupon appealed to the 

High Court. 

Babu Jogindro Nath Chaudhri for the appellants. 

Mr. Abdul Majid (for whom Mr. Ishaq Khan) for the respondents. 

STANLEY, C. J.—The property which is the subject-matter of this 
appeal formerly belonged to Sakbawab Husain, the husband of the defen¬ 
dant respondent Musammat Rajan. He died in the year 1890, and 
shortly afterwards the plaintiffs appellants, who are his sister and two 
cousins, sons of a paternal uncle, instituted a suit to recover their share 
of the estate of Sakhawat, the defendant respondent Musammat Rajan 
being impleaded as defendant. In that suit Musammat Rajan set up the 
defence that she waB in possession of the property of her husband under a 
deed of gift from him, and also that she was entitled bo hold possession 
of the property in dispute until her dower debt, which she alleged 
remained unpaid, has been discharged. In that 6aib the first defence of 
Musammat Rajan failed, but the Court held that she was entitled bo dower 
whioh remained unsatisfied, and that she could not be dispossessed of the 
property of her husband so long as the dower debt was unsatisfied ; that 
in faot she was entitled to possession until payment ol her dower debt. 

The plaintiffs appellants, who were the pla’ntitiB in the iormer suit, 
have instituted the present suit, claiming what I may call ‘ redemption 
of the dower debt,’ if any portion of it remain unpaid, aod upon redemp¬ 
tion recovery of their share of the estate of Sakbawab Husain. 

They allege in the plaint that the dower debt of the defendant 
amounted to Re. 800, and that of this Bum Rs. 600 was satisfied during 
the life-time of Sakhawat, and a balance of Rs. 200 only remained due. 

This balanoe they allege the defendant has received out of the profits 
of the property of the deceased of which she is found bo be in possession. 

The learned Munsif before whom the case came wae of opinion that 
the Bait was barred by section 13 of the Co io of Civil Procedure, and his 
view was upheld upon appeal by the learned District Judge, who says 
in the course of his judgment “ lb seems to me thati this is a matter 
whioh ought to [14*1 have been made a ground of attack in the oase 
whioh terminated with the High Court's judgment of the first of May 1894, 
and so the case comes under section 13, explanation II, Civil Procedure 
Code.” I am wholly unable to agree in the view thus expressed by the 
lower Courts. It appears to me that the two oauses of action aro sepa¬ 
rate and distinct. When the plaintiffs instituted their first suit, their 
claim waB as heirs or Sakhawat Husain to recover their share of his 
estate. It ia not to be presumed that they had any knowledge that the 
dower of hifl widow was then unsatisfied, or that she was in possession of 
the assets of her husband in lieu of her dower. Their suit was dismissed 
upon the ground set up in one of the defences of the defendaDO respon¬ 
dent that she was in possession of the property in lien of dower then un¬ 
satisfied. On the basis of the determination in that suit the plaintiffs 
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mi instituted the present suit, it being one to pay off and satisfy the dower 
JDL?6. debt, if it be unsatisfied, and to obtain their share of the assets of 

Appellate S»khawat Husain So long as causes of action are distinct, a party may 

Civil. . bnn S a0 man y aofclOQS 88 fcher e are cauees of action. The cause of action 

-— in this suit is to my mind- dearly distinct from the cause of action in the 

* ormer su it. Under section 13 of the Code a plaintiff is only, bound to 
191=1 A ? ake ft8 a ground ° f atfcack in the 5uU| a mafcfeer which not merely might 

L J. 498. but 0U V ht }° bave been made a ground of attack, and it is only when a 

matter might and ought bo be made a ground of attack in a former suit 
that the Beobion provides that such matter shall be deemed to be a matter 
directly and substantially in issue in the suit. In this oaBe, undoubtedly 
if the plaintiffs had been aware that the dower was unsatisfied and 
that the defendant in that suit was in possession of the assets of her 

husband in lieu of such dower, they would have framed their claim in 

the form adopted in the present suit, namely, for. redemption of the pro¬ 
perty upon payment of the dower. It seems bo me that in the earlier 
suit, in whioh the plaintiffs olaimed their share of their ancestor’s 
property and did not admit the existence of any dower debt, it would 
have been inconsistent and inoonvenienb to have added to it an alter- 
native olaim for redemption. I am confirmed in this view by the 
LI45] decision in the oase of Imam Baksh v. Ghundo (1), the facts 
of which seem to be on all fours with those in the present oase; 

and I am bound to say that I have no hesitation in holding that the 

Courts below were entirely in error in applying the provisions of 
section 13 in this suit. I therefore would allow the appeal, set aside the 

deorees of the Courts below, and remand the oase under section 562 of 
the Code. 

Burkitt, J. — All that I consider it necessary to say in this oase is 
that in view of the opinion expressed by the learned Judges who deoided 
the oase of Imam Bakhsh v. Ghundo (1) a case which is on all fours with 
the present oaBe, and by the ruling in whioh I am bound, I have oome to 
the conlcuaion that the two lower Courts were wrong in holding that 
this suit came within the provisions of the second explanation to 

seotion 14 of the Code of Civil Procedure. I therefore oonour in the 

proposed order of the learned Chief Justice that the suit should be re- 
manded for decision on the merits. 

By the Court :— The order of the Court is that the appeal be 
allowed, the decrees of the lower Courts set aside, and the suit remanded 
to the Court of first instance, through the lower appellate Court, under 
the provisions of seotion 562 of the Code of Civil Procedure, with 
directions that it be replaced on the file of pending suits, in its original 
number, and be tried upon the merits. The plaintiffs appellants will be 
entitled to the costs of this appeal. All other costs will abide the event. 

Appeal decreed and cause remanded. 
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(1) Weekly Notes, 1886, p. 69. 
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Before Sir John Stanley , Knight, Chief Justice, and Mr. Justice Burkitt. 


Nand Ram and another {Plaintiffs) v. Ram Prasad and another. 

(Defendants).* 

[9th July, 1904.] 

Civil Procedure Code f tecNotis 111 and 216— -Set-off-Cross claim in the nature of set-off . 

Plaintiffs as brokets for the sale of indigo seed sued defendants to recover 
the amount alleged to be due to them by the defendants as commission 
on acoount of certain sales of indigo seed made by them on behalf of the 
[1463 defendants. Held that the Court might properly take into consideration 
by way of an equitable set-off the loss occasioned by the plaintiffs to the defen* 
dantS' through the plaintiffs negligenoe in not oarrying out the defendant’s ins¬ 
tructions respecting the selling of the seed. Niaz Gul Khan v. Durga Prasad (1) 
followed. 


APPELLATEJ 
CIVIL. 

27 A. 142 = 
1904 A. W. 
N. 193=1 A. 
L. J. 529. 


The plaintiffs in this case were brokers or commission agents. They 
sued the defendants bo reoover from them Rs. 1,000 odd alleged to be due 
to them by the defendants on aocounb of the sale of some 463$ bags of 
indigo seed on behalf of the defendants. The defendants pleaded inter 
alia that owing to the negligence of the plaintiffs in not carrying out the 
instruction given to them by the defendants concerning the sale of the 
indigo seed the plaintiffs has oaueed the defendants a loss of some 
Rs. 850. The Court of first instance (Subordinate Judge of Cawnpore) 
found that the defendants had failed to prove the loss alleged to have been 
suffered by them through the negligenoe of the plaintiffs, and deoreed the 
major portion of the plaintiff's claim, allowing only two small items 
claimed by the defendants. The defendants appealed. The lower appel¬ 
late Court (District Judge of Cawnpore) found that the plaintiffs had been 
guilty of gross negligence and carelessness in nob obeying the defendants’ 
instructions, and that the defendants had in this way suffered a loss of 
over Rs. 600. The District Judge agreed with the Court of first instance 
as to the two smaller items olaimed by the defendants, in respect of which 
the plaintiffs bad filed objections under section 561 of the Code of Civil 
Procedure. In the end the plaintiffs’ objections were dismissed, and the 
decree of the Court of first instanoe was reduced by more than one-half. 
The plaintiffs appealed to the High Court. 

Pandit Moti Lai Nehru (for whom Pandit Mohan Lai Nehru), for 
the appellants. 

Baba Jogindro Nath Chaudhuri, for the respondents. 

STANLEY, C. J. and Burkitt, J. —In this suit the plaintiffs’ claim 
was for money alleged to be due bo them by the defendants upon a com¬ 
mission agency aooount. The defondants’ firm sent bags of indigo seed 
to the plaintiffs for Bale on commission. It appears that 436 bags 
were sent between the [147] 24th of December 1898 and the 16bh 
of February 1899 from Muttra by the defendants, and that 27$ bags 
were purchased by the plaintiffs at Cawnpore for the defendants 
for sale. In all the defendants were commissioned to sell 463$ bags. 
Of these, 369 bags were Bold on or before the 3lBt of August 1899, 
but 94$ bags were not sold for 10 months and more, despi te express 

• * Second Appeal No. 962 of 1903 from a decree of J. Denman, Esq., District Judge 
of Cawnpore, dated the 10th of August 1909, modifying a decree of Munshi Sheo Sahai, 
Subordinate Judge of Cawnpore, dated the 5tb of July 1902. 

(1) (1892) I. L. R. 16 AIL 9. 
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instructions to the plaintiffs from the defendants to sell them forthwith 
for any sum which could be obtained in the market. The written abate¬ 
ment oi the defendants, though not artiatioally drawn, is perfeotly olear 
as to what their ease was. They say that by reason of the negleot and 
carelessness of the plaintiffs in the fulfilment of obligations under the 
contract as achats they have caused considerable loss to the defendants 
and that this loss the plaintiffs should make good, and they claim a set¬ 
off in respect of that loss The learned District Judge on appeal has 
come to the conclusion that inasmuch as th9 set-off was not claimed in 
a formal manner, that ie, we presume was not claimed as a set-off with¬ 
in the meaning of section 111 of the Code of Civil Procedure, he could 
not award relief to the defendants by way of set-off. He overlooked the 
fact that relief may be given by way of eet-off otherwise than under 
seotion 111. He says in hie judgment: —“ It is clear also that in the pre¬ 
sent case no set-off for damages, &c., having been claimed by defendante 
•in a formed manner, no eet-off against plaintiffs claim oan be made in 
that way.” Bub the learned District Judge did give relief in what 
he considers an informal way, namely, an equitable set-off ; he has 
measured the amount of damages whioh the defendants suffered by 
reason of the gross negligence of the plaintiffs in abstaining from selling 
the indigo seed at the proper time. He has in effect estimated the loss 
suffered by the defendants as equivalent to the amount whioh in the 
ordinary course the plaintiffs would have been entitled to for brokerage, 
warehouse charges, &c., and set off the one against the other. Now 
that a set-off of damages in this way may be allowed is clear from 
a number of decisions, the latest of whioh is the case of Niaz Old 
Khan v. Durga Prasad (l) in which Edge, C. J., and Blair, J., [118] 
pointed out that there is a series of decisions showing that in the 
view of the Courts in India a right to eet-off may arise under ciroumB- 
tanoes under which the right would nob arise in England and under 
ciroumafciinces under which a right to set-off under seotion 111 of the 
Code of Civil Procedure would not arise.” We think therefore that the 
learned District Judge was justified in the course which he adopted 
namely, in allowing an equitable set-off, 
to be disturbed. We therefore dismiss 
objections are withdrawn. 


and that his deoree ought not 
the appeal with costs. The 


Appeal dismissed . 


a 

27 A. 148 (=1904 A. W. N. 197=1 A. L. J. 372). 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr, Justice Burkitt. 


Nabi Muhammad (J udgment-debtor) v. Jwala Prasad 

(Decree-holder) * 

[14bh July, 1904.] 

Civil Procedure Code , section 13 —Res judicata—Execution of decree— Application 
dismissed for want of jurisdiction— N o appeal from order of dismissal-Swi* 
quent application barred. 

A Munsif a? a Court executing a decree dismissed an application for exwu* 
tion, holding that owing to certain proceedings in insolvency whioh had tat en 

* First Appeal No. 27 of 1004, from an order of Mr. Azjz-ur-Rahman, Subordinate 
Judge of Mainpuri, dated the 17th of Deoember 1903. 

(1) (1892) I. L. R. 15 All. 9. 
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plfboe at the instance of the judgment-debtor in the Court of the Distriob 
Judge, he (the Munsif) had no juriadiobion to entertain it. No appeal was pre¬ 
ferred agalnat the order of the Munaif dismissing this application for execution, 
and the Munsifs order became final. 


Held that a further application by the same deoree-holder in the same Court 
to exeoute the same deoree against the same judgment-debtor waa barred by 
section 18 of the Code of Civil Procedure. 

[Appr. 3. S. L. R. 183.] 


The facts of this case are as follows : 


1901 

July 14. 
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The deoree-holder, one Jwala Prasad, obtained a simple money 
deoree on the 25th of July 1898. On the 20th of January 1899 an 


application (the second) was made for execution of that decree, and in 
pursuance thereof the judgment-debtor was arrested. In Maroh 1899 
the judgment-debtor applied to be declared an insolvent, and was so 
deolared on the 27bh of April of the same year. In consequence of the 
insolvency proceedings pending before the Distriob Judge, the appli¬ 
cation for execution of the 20th January 1899 was sbruok off on 
the 31sb of May 1899. On the 18th of January 1902 the decree- 
holder applied to the Munsif for execution of the decree by [149] 
attachment of property belonging to the judgment-debtor. On objec¬ 
tion taken by the judgment-debtor this application was rejected on 
the 10th of May 1902, the Munsif bolding that he was incompetent to 
entertain an application for execution of a decree against the property of 
a person who had been declared to be an insolvent by the District Judge. 
No appeal was preferred against this order, and it beoame final On the 
20bh of August 1903 the deoree-holder again applied for execution in the 
Court of the Munsif. The Munsif rejeoted the application as being time- 
barred. He appealed to the Subordinate Judge, who remanded the oaBe 
under section 562 of the Code of Civil Procedure. From this order of 
remand the judgment-debtor appealed to the High Court. 

Maulvi Ghulam Mujtaba and Dr. Satish Chandra Banerji for the 


appellant. 

Pandit Baldeo Ram for the respondent. 

Blaib and BURKITT, JJ.—This is an appeal againBt an order of the 

Subordinate Judge of Mainpari reversing an order of the Munsif of that 

distriob which had rejeoted the respondent s application for execution of 
a deoree. The facts out of which this appeal has arisen are as fol¬ 
lows •_The deoree-holder, one Jwala Prasad, obtained a simple money 

deore’e on the 25th July 1893. An application was made for execution 
of that decree, but with it we have no ooncern in this appeal. A second 
application was made on the 20th of January 1899, and in pursuance of 
this application the judgment-debtor was arrested. He applied under the 
insolvency provisions of the Code to be deolared an insolvent in Maroh 

1899 and was so deolared on the '^7tb of April of the same year. The 
District Judge who passed that order direobed that the debts mentioned 
in the petition should be entered in a sohedule to be prepared under 
section 352 of the Code ; but while declaring the applicant bo be an in¬ 
solvent he did not appoint any receiver of the property, nor did he in so 
many words declare the insolvent to be discharged. As a matter of fact 
nothing more appearB to have been done. The proceedings in the Judge s 
Court were slovenly in the extreme. No sohedule of debts was drawn 
up under section 352. In consequence of these insolvency proceedings 
riflOl the application of the 20bh of January 1899 was struck off the file 
of pending execution applications on 31st of May 1899. On the 18bb of 
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10C4 January 1902 fche decree-holder, Jwala Prasad, applied to fche Munaif for 
Julyh. execution of the decree by attaching property belonging to the judgment 

Appellate debtor * °“ ob i ecfeion fcak9n 00 b9ha i f of the judgment-debtor the appli- 
Civil. ' oafc,on wa9 disallowed on the 10th of May 1902, the Munaif holding that 
- he was incompetent to entertain an application for execution of a deoree 

2 4 7 ** agftinet fche properfcy of a per0on who had b9 en declared to be an ineol- 

N. 197=1 A. VeDfc b ? fcbe D,8fcnofe Jud ^ e - He therefore rejected the application for 

L. J. 572 execution. Hie order thereupon has become final, as no appeal was taken 

from it. The present application for execution was made on the 20th of 
August 1903, and it was made to the Munsif, who in his judgment die- 
cussed some question of limitation and rejected the application as being 
time-barred. On appeal to the Subordinate Judge the decision of the 
Muneif as to the limitation question was overruled, and the case was re¬ 
manded under section 562 of the Code of Civil Procedure for decision on 
the merits. In our opinion no question of limitation arises for deoision 
in this case. When it was deoided by the Munsif on the 10th of May 1902 
that he had no jurisdiction to entertain an application for execution of the 
decree passed against the judgment-debtor, Nabi Muhammad, it was for 
the decree-holder, if he considered that decision to be wrong, bo have 
appealed against it. He refrained from appealing, and the consequence is 
that that deoision has now become final. Consequently we have before us 
an issue as to his competency bo hear an application for execution of this 
deoree deoided by the Munsif on the 10th of May 1902 against this 
applicant. We have the Munsif s decision on that issue now beoome 
final inter partes in the absence of an appeal, and we have now another 
application to the same Court to execute the same deoree against fche 
same judgment debtor in fche faoe of the final decision by the Munsif 
that his Court had no power to entertain suoh an application. It looks 
almost as if this were an attempt under fche disguise of a fresh applioa* 
fcion in execution to obtain from fcbe Munsif a review or a rehearing of 
his previous deoision. That in our opinion cannot [151] be done. 
The provisions of section 13 of the Code of Civil Procedure are dearly 
applicable to suoh a state of faofcs. We are of opinion that the applica¬ 
tion of the 20bh of August 1903 when presented to the Court of the 
Munsif was presented to a tribunal which, by reason of its former deci¬ 
sion, was incompetent to hear it. Therefore for these reasons, and with¬ 
out entering into any question of limitation, whioh under the oiroum* 
stances we oonsider immaterial, we allow this appeal; we set aside the 
order of remand of fche Subordinate Judge, and we restore the order of the 
Munsif rejecting fche application with costs in all Courts. 

Appeal decreed. 


27 A. 1B1 (=1 A. L. J. 577=24 A. W. N. 198.) 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 

Ram Prasad and another ( Defendants ) v. BhimaN AND ANOTHER 

(Plaintiffs) * 

[14bh July, 1904.] 

Act No. Vll of 1870 (Court Feet Act), section 10— Court fee—Abandonment of !**<** 
of claim in respect of which the Court fee was deficient—Dismiss al of suit. 

• First Appeal No. 44 of 1904, from an order of J. g. Cuming, Eaq., Addition 
Judge of Aligrah, dated fche 11th of February 1904. 
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Ram Prasad v. bhiman 


27 All. 152 


When a plaintiff in the initial stage of the litigation abandons a portion of 
dir claim he is not oompellable to pay Court fees in respeot of the portion aban- 
donod under penalty of having the whole of hie suit dismissed. 

[Appr. 101. C. 207.] 

The plaintiffs in this case instituted a suit for pre-emption of a sale 
under whioh five parcels of property passed. One of these parcels was 
one-quarter of a well. Before the Court of first instance (Officiating 
Additional Subordinate Judge of Aligarh) an objection was raised that the 
property sought to be pre-empted had been improperly valued, and 
eventually the well, whioh for pre-emptive purposes had been valued at 
Rs. 100, was held to be worth Rs. 150. Thereupon the Subordinate 
Judge called upon plaintiffs to pay the deficient Court fee on the extra 
Bs. 50. This the plaintiffs refused to do, and abandoned their claim to 
the well. Whereupon the Subordinate Judge, professing to act under 
seotion 10, olause (2), of the Court Fees Aot, dismissed the entire suit. 
The plaintiffs appealed. The lower appellate Court (Additional Distriot 
Judge of Aligarh) reversed the decree of the Additional Subordinate Judge 
and remanded the suit under eeotion 562 of the Code of Civil Procedure 
for [152] trial on the merits : Against this order the defendants appealed 
to the High Court. 

Babu Satya Ghandra Mukerji for the appellants. 

Dr. Satish Chandra Banerji (for whom Munshi Gokul Prasad) for 
the respondents. 

BlAIR and Burkitt, JJ.—This oase is to some extent a matter of 
first impression. What happened was this. The plaintiff s (respondents) 
instituted a Buit for pre-emption of sale under whioh five parcels of pro¬ 
perty passed. The fifth of those parcels was one-quarter of a well. 
Before the Court of first instance an objection waB raised that the 
pre-empted property had been improperly valued, and eventually this 
well which lor pre-emptive purposes had been valued at Rs. 100, 
was held to be worth Rs. 150. Thereupon the Munsil called upon 
the plaintiffs to pay the deficient Court fee duty on the Rs. 50. This 
the plaintiffs refused to do, and abandoned their claim to the well. 
Thereupon the Munsil professing to act under seotion 10, olause (2), 
of the Court Fees Aot, dismissed the entire suit. On appeal the 
District Judge has remanded the record under section 562 lor retrial. 
Benoe this appeal. It has been contended that the order ot the Munaif 
was right and ought not to have been disturbed. Not without a good 
deal of hesitation we have come to the conclusion that the order 
of the District Judge ib right. It seems to us that when a plaintiff in 
the initial stage of the litigation abandons a portion of his olaim, he is 
not oompellable to pay Court fees upon that olaim under the penalty of 
having the whole of his suit dismissed. The matter is, we admit, one 
which is oapable of argument on both sides, and it is with some hesita¬ 
tion that we have come to this decision. The state of things which 
appears in this case is manifestly one whioh was not considered when 
section 10 of the Court Fees Act was enaoted. We must therefore 
dismiss this appeal; but at the same time we desire to say that we do 
not profess to approve of or indeed to comprehend the foroe of the 
learned Judge’s observations as to section 373 of the Code of Civil Proce¬ 
dure. Seotion 373 is in no way in point in this oase. We make no 

order as bo ooetB. 
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Appeal dismissed. 
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Before Mr, Justice Knox, Acting Chief Justice , and Mr. Justice Aikman 


27 A. 183= 
1904 A. W. 
N. 199. 


Ram Charan Rai and others {Plaintiffs) v. Kauleshab Rai and 

OTHERS (Defendants ).* 

[I5bh July, 1904.] 

Joint property—Dispossession of some of the co-owners by others-Suit for recovtmnf 
joint possession—Form of decree. 


Where certain of the co-owners of immoveable property had been prevented 
by some of the other co-owners from exercising their legal rights in respwUf 
the joint property it was held that the dispossessed co-owners were entitled to 
a deoree that they should be restored to joint possession of the joint property 

and not merely to a deoree declaring their right to joint possession. Bhairon 
" a |[V. Saran Rat (l), followed. Watson d Co. v. Ramchand Dutt (2) and 
Rahman Chaudhrt v. Saiamat Chaudhrt l3), referred to. 

[Ref. 4 C. L. J. 198=63 1. C. 802 ; 44 All. 4 : Fol. 2 A. L. J. 256=1905 A. W. N. 119.] 


The plaintiffs in this oaee came into Court alleging themselves to 
be owners of a one-third share in 1 bigha 17 biswas 4 dhurs of land 
situate in mauza Mueepur appertaining to Silaioh, pargana Muhammada- 
bad. The oause of action set up by them was that “ on the 15th June 
1900 defendants Nos. 1 and 2 (other co-sharers), in collusion with the 
patwari of the mahal, prevented the plaintiff from cultivating the afore¬ 
said land in dispute, and deny the plaintiffs’ right to it.” The plaintiffs 
asked ‘‘ that by establishment of the plaintiffs’ right the plaintiffs may 
be put in joint possession of 1 bigha 17 biswas and 4 dhurs of land 

to the extent of the plaintiffs’ one*third share.” The plaintiffs 
also claimed a certain sum by way of damages. The Court of Brut ins* 
tauoe (Munsif of Muhammadabad) found that the date of disposition 
alleged by the plaintiffs waB wrong, and that in fact the plaintiffs bad 
not been in possession within twelve years of the date of suit, and 
accordingly dismissed the suit. On appeal the lower appellate Court 
(Subordinate Judge of Ghazipur) reversed the deoree of the Mansif, 
decreed the claim for joint possession of the disputed land, and dismissed 
the claim for damages. ^ The defendants appealed to the High Court 
urging, inter alia , that * the decree awarding joinb possession is bad in 
law.” 


This appeal coming before a single Judge of the Court was allowed 
in part by the following judgment :— 

“ On behalf of the appellants it is objeoted that the deoree for joint possession is 
wrong, and in view of the decision in Rahman Chaudhn v. [154] Saiamat Cha* 
dhri (3) I think the objection is sound. I modify the decree of the lower Court only 
in this respeot, that I set aside the decree for joint possession, as it seems to ms 
that deoree might in exeoution be considered to be one giving the respondents 
a right to some sort of physical possession over the property in suit, and in ii 00 
thereof give a deoree as in the case just oited, declaring that the plaintiffs respon¬ 
dents are owners of one-third of the property in dispute. I make no order as to costa. 

Against this judgment the plaintiffs preferred au appeal under 
seotion 10 of the Letters Patent. 


Munshi Gobind Prasad for the appellant. 

MunBhi Harribans Sahat for the respondents. 

•Appeal No. 37 of 1903 under seotion 10 of the Letters Patent. 

(1) Weekly Notes, 1904, p. 106. (3) Weekly Notes, 1901, p. 48. 

(2) (1890) I. L. R. 18 Cal. 10. 
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BAM OHARAN RAI V. KAULEBEAR BAl 


27 All. 156 




KNOX, Aofcing 0. J.—This ia a Letters Patent appeal. The judgment ig o 4 
from whioh the appeal has been brought was passed before the Full July 15. 
Bench judgment of this Court in Bhairon Rat v. Saran Rai (l) was — 
delivered. The finding of faob in this case is that the plaintiffs have AP (fivip, TB 

been in possession of the disputed land within twelve yearB and have - 

been dispossessed by the defendants. This being so, the Full Bench 27 A. *63= 
ruling quoted above applies, and I am bound to follow it. The result A.W. 
will be that I would deoree this appeal. 


Airman, J.—I am of the same opinion. Our learned colleague 
relies on bis deoision in the case of Rahman Chaudhri v. Salamat 
Chaudhri (2). Like my brother Banerji ( vide his judgment in the Full 
Bench case of Bhairon Rai v. Saran Rai) t I am not prepared to agree 
with some of the observations contained in the judgment in Rahman 
Chaudhri v. Salamat Chaudhri. In the latter judgment the learned 
Judge apparently takes it for granted that a deoree for joint possession 
would entail the eviction of the defendants from some portion of 
the property. With all deference to my learned oolleague I do not 
see that this would follow. The Full Bench case has decided that 
there can be a deoree directing a plaintiff to be pub back into joint 
possession of land of whioh he was previously in joint possession and 
from whioh he had been evioted. In his judgment in the Full Bench 
caBe the learned Chief Justice speaks of the deoree passed in that 
case as one which merely declared that the plaintiff was entitled to 
be restored to joint possession. I have referred to the deoree [155] 
in that case, and I find that it was not merely a deoree declaring 
the plaintiff’s right to be restored to possession bub one decreeing his 
claim to be restored. If a deoree can be passed to put back a plaintiff 
into joint possession, I see no reason why it should be considered 
impossible to pass a decree for joint possession in the case of a plaintiff 
who has never been in possession. Whether such a decree ought to be 
passed is another question. In the Privy Council case Watson & Co. v. 
Ram Chand Datt (3) it was contended on the part of the plaintiffs that 
they were entitled to a deoree ordering them to be pub into joint pos¬ 
session with the defendants. Their Lordships of the Privy Council in 
dealing with this contention never suggest that suoh a decree could not 
be passed. They say " It appears to their Lordships that the plaintiffs 
have not established a right to have suoh a deoree.” On the findings of 
the learned Subordinate Jadge in this case, the faots are on all fours 
with the Full Benoh Case of Bhairon Rai v. Saran Rai. I think that 

this appeal should be allowed. 


By the Court. 


The order of the Court is that the appeal is decreed with costs ; the 
deoree under appeal is set aside, and that of the Subordinate Judge is 


restored. 


Appeal decreed. 


[NOTE. _C/. Jagar Nath Stngh v. Jet Nath Singh, supra, p. 88.-ED.]. 

(1) Weekly Notes, 1904, p. 1C6. f a ) (1890) 1. L. R. 18 CaL 10. 

(2) Weekly Notes, 1901, p. 48. 
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Rahim-ud-din (Defendant) v. Ram Lal ( Plaintiff) * 

[3rd June, 1904.] 

Execution of decree-Sale in execution set aside and purchase money returned-^ 

confirmed on appeal-Suit by decree-holder to recover purchase n 

Procedure Code, section 2 k4. * money Ctvil 

A sale held in execution of a deoree for money was set nn 
the judgment-debtor under section all of the Code of Civil ProcidSw «d 

the 6 m0Dey T , ° Q appea1 ' howeV0r - tbe odor setting asfa 

the sale was reversed and the sale was confirmed in favour of the orS 

boll ™e purchaser, b °»?ver, did not pay the sale price, and the dS 
holder accordingly sued him for its recovery. [156] Held that the suit did 2 
lie, but the matter was one governed by section 244 of the Code of Civil 
Procedure. Gulaart Mai v. Madho Ram (1), followed. WVU 


One Ram Lal, the plaintiff in the suit out of whioh this appeal 
arose, held a simple money deoree against one Nasir-ud-din. In execu¬ 
tion of this deoree Ram Lal caused certain immoveable property of his 
judgment-debtor to be brought to sale, and it was purchased by one 
Rahim ud-din on the 20th of Maroh 1899 for the sum of Rs 384-14-3 
The judgment-debtor applied to have this sale set aside on the ground of 
certain irregularities in the conduot thereof, and on the 22nd of July 
1899 the sale was set aside, and the purchase money, which had been 
paid, was returned to the purchaser. The decree-holder appealed 
against the order setting aside the sale, with the result that on the 14bh 
of September 1899 the appeal was allowed, the order setting aside the 
sale was annulled, and the sale was confirmed. The purchaser, however, 
did not obtain possession Dor apply for a certificate of sale, and apparently 
did not then wish to complete the sale. The deoree-holder accordingly 
instituted the present suit to compel the purchaser to pay the sale con¬ 
sideration. The Court of first instance (Munsif of West Budaun) deoreed 
t ie plaintiff s suit, and this deoree was upheld in appeal by the District 

Judge of bhahjah&npur. The defendant thereupon appealed to the 
High Court. 


Mr. Ishaq Khan , for the appellant. 

MunBhi Ratan Chand and Munahi Govind Prasad t for the respon¬ 
dent. 


bTANLEY, C. J., and Burkitt, J.— In view of the deoision of a Full 
Benoh of this Court in the case of Gulzari Mai v. Madho Ram (l) this 
appeal must be allowed. One Ram Lal held a simple money decree in suit 
No. 438 of 1898 against one Nasir-ud-din. Nasir-ud-din was possessed of a 
5-biswa Bhare in certain property> and in execution of the deoree of Ram 
Lal this share was put up for sale, and was purohaBed by Rahim-ud-din, 
the defendant appellant, on the 20fch of Maroh 1899, for the sum of 
Rs. 384-14-3. The judgment-debtor applied to have the sale set aside on 
the ground of alleged irregularities in the conduct of the sale under 
aeotion 311 of the Code of Civil [157] Procedure, and on the 22nd 

Seoond Appeal No. 468 of 1903, from a deoree of C. Steel, Esq., District Judge 
of Shahjahanpur, dated the 19th of February 1903, confirming a deoree of Baba Bane 
Gopal, Munsif of Budaun West, dated the 28th of August 1902. 

(1) (1904) I. L. R. 26 All. 447. 
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Sft l 0 was seb aside and the purchase money wbioh 
had been paid was returned to the purchaser. The deoree-holder 
appealed against the order setting aside the sale, with the result 
that on the 14th of September 1899 the appeal was allowed, and 
the order setting aside the sale was annulled and the Bale con¬ 
firmed. Rahim-ud-din, however, did not obtain possession or apply 
for a oertifioafte of sale, and it is stated by his learned pleader that he 
does not desire to carry out the sale or obtain possession ot the property. 
The suit out of whioh this appeal has arisen waB brought by Ram Lai, 
the deoree-holder, to compel Rahim-ud-din to repay with interest the 
money representing the prioe of the property whioh had been returned 
to him. The prayer is somewhat vague. It does not ask that the money 
should be paid^ to the plaintiff, but merely prays that the purchase money 
with interest may be awarded against the defendant ” together with 
oosts of the suit. Now it appears bo us obvious that, having regard to the 
ruling of the Full Benoh in the case to whioh we have referred, this suit 
cannot be maintained. The subject-matter of the suit was clearly a 
matter coming within the purview of sub-section (c) of section 244 of 
the Code of Civil Procedure, and an independent suit ought not to have 
been brought. It was a matter relating to the execution and discharge 
of the decree. The course whioh the plaintiff ought to have adopted was 
to have applied to the court executing the decree to call upon the defen¬ 
dant to redeposit in oourt the purchase money of the property. This 
being so, the deorees of the lower Courts cannot stand. It is said by t*he 
learned vakil for the respondent that to allow this appeal will entail 
great hardship upon his olient, seeing that the appellant is the purchaser 
and owner of the property under an order of the Court, the sale to him 
having been confirmed, and yet has not paid the purchase money. We 
cannot, however, in this appeal deal with this matter. We may observe, 
however, that the appellant has nob obtained a sale certificate, and aooor- 
ding to the statement of his learned pleader it is nob his intention to apply 
for such certificate or to bake possession of the property. If he do so with¬ 
out first paying the purchase money, serious ooneequenoes for him may 
ensue. [188] Be this, however, as it may, it appears to us that, having 
regard to the express provisions of seotion 244, we cannot uphold the deci¬ 
sion of the lower Courts and must carry out the law regardless of possible 
hardship. We therefore allow the appeal, Bet aside tne deorees of the 
lower courtB, and dismiss the suit ; but having regard to the fact that in 
instituting the Buib the plaintiff may have been misled by earlier rulings 
of this Court whioh are in conflict with the decision of the Full Benoh 
to which we have referred, and seeing that the appellant is somewhat to 
blame in the matter, we pass no order as to the costs of the appeal in 
this and the lower appellate Court and of the suit. 

Appeal decreed. 
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Gatti Lal and others ( Defendants ) v. Bir Bahadur Sahai 

and OTHERS {Plaintiffs)* 

[2nd July, 1904 ] 

Civil Procedure Code, section 295— Execution of decree—Suit for refund of atuh 
wrongly distributed. J w 


D held a simple money deoree against S. P held a decree under aeotion 90 of 
the Transfer of Property Act against S personally and as representative of R, 
the original decree for sale having been passed against S and R jointly D 
realized in execution of his deoree a sum of Rs. 1,100 by sale of property belone- 
mg to S alone. Held that P was entitled to a rateable distribution of the 
assets so realized, under the provisions of seotion 295 of the Code of Civil 
Procedure Gonesh Das Bagria v. Shiva Lahshman Bhahat (1) followed. 

[Fol. 29 Bom. 528=7 Bom. L. R. 567 ; 39 Mad. 570.] 

IN the suit out of whioh this appeal arose the defendants were 
holders of a simple money deoree against one Sripat Narain Singh, The 
plaintiffs obtain a deoree for sale on a mortgage against Sripat Narain 
Singh and Raghupat. The mortgaged property failed to satisfy the 
mortgage debt, and accordingly an application was made under seotion 90 
of the Transfer of Property Aot, and a deoree passed for the balanoe of 
the money which remained unpaid. This decree under seotion 90 wai 
passed against Sripat Narain Singh personally and also as representative 
of Raghupat, who was then dead. Subsequently the defendants realized 
a sum of Rs. 1,100 by sale of property [159] whioh had been abtaohed 
in execution of their decree as belonging to Sripat alone, and only 
Sripat s interest in it was sold. The plaintiff sued to recover from the 
defendants the share of these assets, to which they olaimed to be entitled 
on a rateable distribution thereof. The Court of first instance (Munsif of 
Muhammadabad-Gohna) on a oongtruotion of seotion 295 of the Code of 
Civil Procedure held that the suit did not lie, and accordingly dismissed 
it. The plaintiffs appealed, and the lower appellate Court (District 
Judge of Azamgarh) reversed the Munsif’s decision, and gave a deoree in 
favour of the plaintiffs. The defendants thereupon appealed to the High 
Court. 

Babu Jogindro Nath Chaudhri, for the appellants. 

Babu Surendra Nath Sen, for the respondents. 

Stanley, C. J., and Burkitt, J.—This appeal raises a question 
upon the true construction of seotion 295 of the Code of Civil Prooedure. 
The suit was brought by the plaintiffs under the provisions of that 
seotion to recover a rateable share of a sum of Rs. 1,100 alleged to have 
been realized by sale of the property of a common judgment-debtor. 
Hira Lal, the father of the appellants, obtained a simple money deoree 
against Sripat Narain Singh. The respondents obtained a deoree for 
sale on a mortgage againBt Sripat Narain Singh and Raghupat. The 
mortgaged property was insufficient to satisfy the mortgage debt, and an 
application was made under section 90 of the Transfer of property Aot, 
and a deoree passed for the balanoe of the debt whioh remained unpaid* 

* Second Appeal N 0 . 770 of 1903, from a deoree of Mr. Muhammad Iahaq Khan, 
District Judge of Azamgarh, dated the 21st July 1903, reversing a decree of Baba 
Murari Lal, Munsif of Muhammadabad-Gohna, dated the 29 th of May 1903. 

(1) (1903) LL. B. 80 Cal. 589. 
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This deoree under section 90 was passed against Sripat personally and also 1904 
as representative of Baghupati, who was then dead. Subsequently the ap- July 2. 
pellanta realized the sum of Rs. 1,100 by sale of property whioh had been 
attaohed in execution of their deoree as belonging to Sripab alone, and only 

Sripat 0 interest was sold. It waa out of this sum so realized that rateable _' 

contribution ia sought by the plaintiffs here. The question whioh then 27 A. 158= 
arises is as to whether or nob the plaintiffs are entitled to a rateable share 
of this money, their judgment debtors being Sripat and Raghupab, whilst 
the appellants' judgment-debtor waa Sripab alone. This question came 
before a Full Benoh of the Galoutta High Court, consisting of 
the Chief Justioe and five of the learned puisne Judges, and [160] 
was carefully considered (Gonesh Das Bagria v. Shiva Lakshman 
Bhakat, (1)). We have read the judgments of the learned Chief Justice 
and Mr. Justice Banerji, and we entirely concur in the view expressed 
by them and by the other concurring Judges. In that oase a party 
obtained a deoree against three judgment-debtors, whilst another person 
obtained a deoree against two only of these judgment-debtors. It was 
held that the person who held a deoree against two judgment-debtors 
only was entitled under the provisions of seotion 295 to have a propor¬ 
tionate distribution of the money realized by the sale of property of the 
three judgment-debtors so far as the money was realized from his own 
judgment-debtors. This being oar view, this appeal fails. It is dismissed 
with costs. 

Appeal dismissed. 


27 A. 160 (=1904 A. W. N. 201=1 A. L. J. 569.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice, and Mr. Justice Burkitt . 


Mubarak Husain {Plaintiff) v. Kaniz Bano and others {Defendants).* 

[11th July, 1904.] 

Preemption—Muhammadan law—Talab-i-istishhad—Reference to the previous talab- 
i-mawasibat necessary. 

When in asserting a olaim for pre-emption under the Muhammadan law the 
making of the talab-i-istishhad is required, It is absolutely necessary that at the 
tizne of making this demand referenoes should be made to the faot of the talab4- 
mawasibat having been previously made, and this necessity is not removed by 
the faot that the witnesses to both demands are the same. Abit Husen v. Bashir 
Ahmad (2) and Rujjub Ali Chopeder v. Chundi Chum Bhadra ( 3 ) followed. 
Chotu v. Husain Bakhsh (4) referred to. Sahibsadi Alahdiya (5) Nundo Per shad 
Thakur v. Qopal Thakur (6) dissented from. 

[Not Pol. 86 Cal. 676: Diet. 6 A. L. J. 15=11. C. 85; Appr. 51 I. C. 40.] 


THE plaintiff in this case brought a suit for pre-emption of certain 
property against his nephew, hie nephew’s wife, and their vendees, his 
olaim being based both on the provisions of the wajib-ul-arz and on the 
Muhammadan Law. The Court of first instance (Additional Subordinate 


• Second Appeal No. 1071 of 1902, from a deoree of R. P. Dewhurst, Esq., Distrfot 
Judge of Sabaranpur, dated the 6th of June 1902, confirming a deoree of Maulvi 
Muhammad Siraj ud-din, Additional Subordinate Judge of Saharanpur, dated the 16th 

of December 1900. 


(1) (1908) L L. R. 80 Cal. 688. 
2) (1898) I. L. R. 20 All. 493. 
(B) (1890) L Ii. R. 17 Cal. 643. 


(4) Weekly Notes, 1898, p. 101. 
(6) Weekly Notes, 1902, p. 147. 
(6) (1884) I. L. B. 10,0*1.1008. 
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1905 Judge of Saharanpur) found as regards the first plea that on a construction 
July 11. of the wajih-nl-arz the plaintiff waa not entitled to pre-empt, and ae 

Appellatf r0 £ fl,r ^ g aecond that the plaintiff had failed to comply with the 

Civil essential formalities of the Muhammadan law of pre-emption. It aeoor- 
- dingly dismissed the plaintiff’s suit. On appeal the lower appellate 

27 A. 160 = Court (District Judge of Saharanpur) affirmed the decree of the lower 

N 19 201=|^a ^ ourb ’ appealed to the High Court, challenging the deoi¬ 

ls j. 660. 8 ’ 0Q °f lower Courts on both points, through apparently his plea re¬ 
lating to the construction of the iuajib-ul-arz was not pressed before the 
High Court. As to the question of Muhammadan law, the findings of faot 
of both the lower Court were that the two demands, the talab-i-mawasibat 
and the talab-i-istishhad, hid been made, but that on the occasion of the 
making of the seoond demand there had been no reference to the prior 
talab-i-mawasibat. The witnesses, however, to both demands were the 
same, and it was argued that, this being the case, in making the seoond 
demand it was not necessary to refer specifically to the making of the 
first. 

Babu Durga Charatt Banerji for the appellant. 

Pandit Sundar Lai for the respondents. 

Stanley, C. J., and Bureitt, J.—This is an appeal in a pre-emp¬ 
tion suit founded on Muhammadan law. There is one point, and one 
point only, for decision in it. That point is—when a pre-emptor after 
making the talab-i-mawasibat in the presence of witnesses takes those 
same witnesses with him to the vendee and there makes the talab-i- 
istishhad, but does not when making the talab-i-istishhad refer to the 
former immediate demand, has he thereby fully conformed to the condi¬ 
tion of the Muhammadan law V The two lower Courts have answered this 
in the negative. The learned Distriob Judge says:—“in this oase the 
lower Court found that the evidence showed that both formalities had 
been carried out, but that the second formality had been fulfilled 
in a defective manner, as no mention was made at the time when 
the talab-i-istishhad was made of the faot that the immediate demand 

had already been made.” Further on, after expressing its own agree¬ 
ment with the opinion expressed by the Court of first instance, the 
lower appellate Court lays down that “the omission to refer to the 
first formal demand is not reotified by the faot of the witnesses be¬ 
ing the same on both oocasions.” In these conclusions we fully oonoar. 
[162] It was so laid down by our brother Aikman in the oase of Abid 
Eusen v. Bashir Ahmad , (1) the head-note to which oase runs as 
follows :—" When in asserting a olaim for pre-emption, the making of 
the talab-i-istishhad is required, it is absolutely necessary that at the 
time of making this demand reference should be made to the faot of the 
talab-i-mawasibat having been previously made, and this necessity is n0 i( 
removed by the fact that the witnesses to both demands are the same- 
In his judgment our brother Aikman refers to a Full Ben oh ruling 
of the Calcutta Court in the oase of Rujjub Ali Chopedar v. Chun * 
Chum Bhadra , (2) which overruled an earlier judgments of that Court in 
the oase of Nundo Pershad Thakur v. Gopal Thakur (3). In the Ut 
oase it was held that if the witnesses of both demands were the 8 ® n1 ^ 
was unnecessary to refer, when making the seoond demand, to tne 
that the first demand had been made. In the Full Bench oaso ”_ 


(1) (1898) I. L. R. 20 All. 499. 

(2) (1890) I. L. R. 17 Cal 543. 


(8) (1884) I. L. R. 10 Cal. 1008 . 
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held that it is absolutely neoessary that at the time of making* this 
demand the seoond demand) reference should be made to the faob 
that the talab-i-matoasibat had been previously made, and this necessity 
is not removed by the fact that the witnesses to both demands are the 
Same. We oan well understand why the law in this respect should be 
so strict. The seoond demand ifl not made for the information of the 
witnesses, but for the information of the vendee or vendor, to whom it 
happens to be made. If the witnesses to both the immediate and second 
demands be the same, it naturally does seem unnecessary to repeat the 
same thing to them ; but then at the seoond demand not only may the 
same witnesses be present, but also a third party, namely, the vendee or 
vendor must be present, and it is for hie information that at the second 
demand reference is required to be made to the faot that the first and 
immediate demand had been made. The only authority against thiB 
view of the law whioh has been cited to us is that of Ghotu v. Eusain 
Bakhsh ( 1). To that case our brother Aikman, to whose judgment in 
the latter case we have referred, was a party. In another case— Sahib- 
zadi v. Alahdiya Khan (2)—our brother [163] Aikman, with another 
learned Judge of this Court, was a party to a judgment affirming practi¬ 
cally the judgment in the case of Abid Eusen v. Bashir Ahmad. So that 
the weight of authority of this Court is in favour of the view taken in 
the last-mentioned case, and the authority of the Calcutta High Court 
also favours the same view. Iu view of this preponderance of authority 
we are nob prepared bo hold that the view expressed by the lower appel¬ 
late Court is inoorreob. We must therefore, affirming it, dismiss this 
appeal with costs. 

Appeal dismissed. 


27 A. 163 (=1904 A. W..N. 202=1 A. L. J. 503.) 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 

Mahesh Prasad and others (Plaintiffs) v . Ranjor Singh 

(Defendant).* 

[13bh July, 1904.] 

rivil p roC edur6 Code, section 13— Res judicata-Estoppel— Suit in Civil Court for 
ejectment of defendant as a trespasser-Effect of previous litigation in Revenue 

Courts. 

Plaintiff** applied to a Rent-Court to eject defendant, alleging that he was 
their tenant, but their application was ultimately rejected on the finding that 
defendant was either the owner or a rent-free tenant of many years standing. 
A Rain plaintiff* applied for enhancement of rent in respect of the same land 
from whioh they had previously sought to ejeot plaintiff, but were again 
defeated on the finding that the defendant was in adverse possession. Subse- 
auently’ plaintiffs sued in the Civil Court to eject defendant as a trespasser. 
Held that the plaintiff* were not debarred from having reoourse to the Civil 
Court. Baldeo Singh v. Imdad Alt (3) distinguished. 

THE facts of this case are as follows:— 

In April 1895 the plaintiffs applied to a rent Court for dispossession 
of the defendant, alleging that he was their tenant. The defendant 

* First ^Appeal No. 10 of 1904, from an order of Syed Muhammad Ali, District 
Jndffe of Jaunpur, dated the 23th of November 1903. 

(1) Weekly Notes, 1898, p. *101. (3) (1893)1. Jj. R. 15 All. 189. 

(2) Weekly Notes, 1902, p. 147. 
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1904 resisted the application, denying that he was a tenant, and aa« B rH B , 

JDLY18. that he was the owner of the fields the subject of the notice S 

Appellate ^aetant Collector gave the plaintiffs an order for ouster of the defen 
Civil. daDfc, but on appeal to the Collector that order waa get amta aot* 

27 — fields Nos 1166 and 1168. The Collector found that the “ fen 5 

1 63 u 7 ^ a8 elther the owner or a rent-free tenant of many years’ standing 

N 202 = 1 a'. naV'h" 1 ^^ 9 aPP r e f, ly eub “ itted fc0 the order of the Collector 
L.J.503 [184] but afterwards they made an application to have rent asseised 

the Ass 7 fr n r 8 ' 77 1 7 8 - This a PPfi° a tion was refused^ 

the Ass.s ant Collector, who found the defendant to be in adverse nos 

session of those two plots. The plaintiffs then instituted the preset 

suit in the Civil Court asking for the ejectment of the defendant us 

trespasser, not only in respeot of plots Nos. 1166 and 1168 but in res¬ 
pect of two other plots Nos. 1160 and 1167. The Court of first inst.noe 
(Muneif of Jaunpur) dismieaed the suit altogether. But on appealthe 
District Judge whi st upholding the finding of the lower Court .s to 
plots Nos. 1160 and 1168, remanded the suit under seotion 662 of the 

?° nh!rs° 1V 'I, Pr 00 ! d “, r ® 7 r deoi8ion on the irierits as regards the other 
two plots. The plaintiffs thereupon appealed to the High Court against 
the order of remand. 


Pandit Sundar Lai and Munshi Gokul Prasad for the appellant!. 

Munshi Mangal Prasad Bhargava for the respondents. 

^is 19 aQ appeal against an order of remand under 

section 562 of the Code of Civil Procedure, passed by the learned Judge 

of Jaunpur. The suit in whioh the order was passed was one for ejeot- 
ment preferred by the plaintiffs appellants agaimst the defendant on the 
allegation _ that the latter was a trespasser. Before entering into the 
laots of this appeal, I would refer to oertain previous litigations whioh 
took place between these parties. In April 1896 the plaintiffs applied to a 
Rent Court for dispossession of the defendant, alleging that he was their 
tenant. The defendant resisted their application, denying that he wai 
a tenant, and asserting that he was the owner of the fields, the eubjeot 
of the notice. Tbe Assistant Collector gave the plaintiffs an order for ous- 
ter of tbe defendant, but on appeal to the Collector that order was Bel 
aside as to the fields Nos. 1166 and 1168. The Collector found that the 
defendant was either the owner or a rent-free tenant of many years’ 
standing. The plaintiffs apparently submitted to the order of the Col¬ 
lector, but afterwards they made an application to have rent assessed on the 
two plots Nos. 1166 and 1168 mentioned above. This application was re¬ 
fused by the Assistant Collector who found the defendant to be in adverse 
[105] possession of those two plots. The present suit was instituted in 
January 1903. It prays that the defendant Ranjor Singh be ejeotedfroffl 
possession of the two fields Nos. 1166 and 1168, and also from some other 
fields. The Court of first instance dismissed the suit. On appeal the 
learned District Judge, for reasons whioh commended themselves to him, 
has apparently confirmed the judgment of the first Court as to the fields 
Nos. 1166 and 1168, bub remanded the record, under section 662, as re¬ 
gards the other fields. Now, as to this order of remand, I may at onoe 
say it is bad and cannot stand. In the case of Banwari Lai v. Sflwnws 
Lai (I), it has been distinctly laid down that seotion 562 of the Code of 
Civil Prooedure authorizes a remand only where tbe entire suit, and nol 
merely a portiou of it, h as been disposed of by the Cour t below on a Pg ; 

(1) (1889) I. L. R. 11 All. 488. 
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11 mi nary point. That deoision has been followed in several subsequent 
oases in this Oourt and in other Courts. We have no doubt that it is a 
oorreot exposition of the law. Applying it therefore to this oaBe, it is olear 
that the remand order made by the learned Judge is a bad order and it 
mast be set aside. 

As to the merits of the case, the learned Judge, after setting out at 
length the previous litigations, continues thus “ It has been urged on 
behalf of the defendant that the two decisions of the Rent Courts allud¬ 
ed to above bar the present suit under eeotion 13 of the Code of Civil 
Procedure, and also that the plaintiffs, having more than onoe admitted 
that the defendant was their tenant, oannot now turn round and say that 
he was a trespasser." 

Now in this view of the law, I am of opinion that the learned Dis¬ 
trict Judge is in error. Section 13 of the Code of Civil Procedure, as has 
been frequently laid down by this and other CourtB, only applies in oases 
where the Court whose deoision is oited as a res judicata was competent 
to try the second case. This suit, being a suit in ejeobment for dispos¬ 
session of a trespasser, is one which no Rent Court oould try. It follows 
therefore that no deoision of a Rent Court can, as a res judicata, bar the 
hearing of this suit. 

[166] The case oited by the learned District Judge is in no way in 
point. The oase is that of Baldeo Singh v. Imdad Alt (l). The faots in 
that case are very different from this. In that oase the plaintiffs served 
notice on the defendants under section 36 of the Rent Act and treated 
them as their tenants. So far therefore as the plaintiffs and the defen¬ 
dants were concerned, the relation existing between them was stated by 
the plaintiffs to be that of landlord and tenant. In the course of the 
proceedings in the Rent Court it was held by that Court that the defen¬ 
dants in that case were oocupanoy tenants, that is to Bay, the Rent Court, 
the only Court empowered in that behalf, made the declaration that the 
defendants were the ocoupancy tenants of the plaintiffs. It is in this 
respect that the case differs from the one now before us. In that oase 
the plaintiffs did not submit to the order of the Rent Court, but institu¬ 
ted a suit in a Civil Court. That suit was praotioally nothing more or 
less than an appeal from the decision of the Rent Court, as it prayed a 
Civil Court to eject the defendants as trespassers. It was held in the case 
just cited that a Civil Court had no power to touch a matter in which the 
Bent Court alone waB the competent tribunal. In the present oase, how¬ 
ever it is different. The plaintiffs have submitted to the deoision of the 
Bent Court, accepting its 6nding that the defendant is not a tenant, and 
they have now oome to the Civil Oourt, asking that Court to eject him as 
a trespasser. In this way this oase differs in toto from the case in 15 
Allahabad. Here we have the plaintiffs accepting the order of the Rent 
Court and* asking further relief from the Civil Court in pursuance of that 
order while in the case in 15 Allahabad we had a plaintiff attempting to 
contest in the Civil Court an order whioh the Rent Court alone was em¬ 
powered to pass. The two cases are in no way similar. I have no 
hesitation in ruling that neither that case nor seotion 13 of the Code of 
Civil Procedure has any bearing on the present case. 1 must hold that 
the District Judge was entirely wrong in deciding that a portion of 
the olaim in this suit was barred by res judicata. Therefore, setting 
aside the deoree of the lower Co urt and the order of remand, w hich is 

-- (1) (1893) L L. R. 15 AIL 189. 
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1904 [167] manifestly an improper order, I would deoree this apneal 

JULY'S, direct the record to be returned through the District Judge to the Com-fc 

Appellate ?! fir0b 1 . D8fcanC0 to be replaced on the file of pending suite and deoided on 
Civil. tne merits. wu 

97 TV 1 fcbink fche app0llanli is entitled to his costs of this appeal. 

2 .„ry * 6 ?-- Blair, J.—I conour. 

1904 A. w. t» —. 

N. 202=1 a. . By the Court. 

L. J. 503. * 8 ordered that this appeal be allowed, that the order of remand 

of the lower appellate Court be set aside, and that the record be remand¬ 
ed under section 562 of the Code of Civil Procedure through the lower 
appellate Court to the Court of fireb instance to be replaced in its original 
number on the file of pending suits and decided on the merits The 

defendant respondent must pay the costs of this appeal; the other costs 
will follow the event. 

Appeal decreed. 


27 A. 167 (=1904 A. W. N. 203.) 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 

Jagan Nath ( Plaintiff ) v. Bhawani and another (Defendants)J 

[15th July, 1901.] 

Act (Local) No. 11 of 1901 ( Agra Tenancy Aci) t section 202 —Question of tenant right 

tn Ctvtl Court—Question decided by Civil Court—Appeal—Procedure. 

Where in contravention of the provisions of section 202 of the Agra Tenanoy 
Act, 1901, a Civil Court heard and determined a suit in whioh a question of 
tenant right was raised, and on appeal the lower appellate Court remanded the 
suit under section 562 of the Code of Civil Procedure, it was held that the lower 
appellate Court ought not to have remanded the case, but should itself hare 
passed the order required by section 202 of the Tenancy Act, and the High Court 
made such an order. 

In this case the plaintiff, a zamindar, brought a suit in the Court of 
the Munsif asking for the ejectment as trespassers of certain persons from 
lands in their possession situate in mauza Alapur. The defendants plead¬ 
ed that under titles aooruing in various manners they were ocoupanoy 
tenants of the lands in suit, and denied that the plaintiff bad any right 
to ejeot them. The Court of first instance (Munsif of West Budaun) tried 
the suit, and finding against the defendants upon all the issues fixed, gave 
a decree in favour of the plaintiff. [168] The defendant appealed. The 
lower appellate Court (Disbriot Judge of Shahjahanpur), holding that the 
Munsif ought to have taken aotion under section 202 of the Agra Tenanoy 
Act, 1901, remanded the oase to that Court under section 562 of the Code 
of Civil Prooedure. Against the order of remand the plaintiff appealed 
to the High Court. 

Dr. Tej Bahadur Sapru t for the appellant. 

Maulvi Muhammad Jshaq , for the respondents. 

Blair and Burkitt, JJ.—The facts of this oase are as follows. The 
plaintiff appellant, Pandit Jagan Nath, who is admittedly zamindar of 
mauza Alapur, sued four persons, the defendants, respondents here, pray* 
ing that they should be ejected from certain lands in their possession in 
that village, the plaintiff alleging that they were trespassers and had no 

* First Appeal No. 57 of 1904, from an order of C. D. Steel, Esq., District Judge of 
Shahjahanpur, dated the Sth Marob, 1904. 
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right bo continue in cultivation of the land. To this the defendants 
pleaded that under titlea aooruing in varioua manners they were 
oooupanoy tenants of the land in question, and denied the plaintiff's title ^ 
to eject them. The Court of first instance fixed four issues for trial, and P ($vil. 

in a very careful judgment, in which it came bo a finding on all the issues - 

fixed, deoided in favour of the zamindar. On appeal the learned District 27 A, 167= 

Judge remanded the case under seofcion 592 of the Code of Civil Procedure 

to be determined " in aooordance with law.” Henoe this appeal. The 

order of remand clearly oannot be supported. There was no preliminary 

point deoided by the Court of first instanoe, nor did the learned District 

Judge reverse the decision of the first Court on any suoh point. The 

OOurse whioh both Courts should have adopted is olearly pointed out in 

aeotion 202^ of the Agra Tenancy Act, No. II of 1901. That seotion 

provides:— M If in any suit relating to an agricultural holding instituted 

in a Civil Court” (this suit has reference to an agricultural holding, and 

has been instituted in a Civil Court” “ the defendant pleads that he 

holds the land as the tenant of the plaintiff” (this is the plea raised 

by the defendants here) “ the Civil Court shall by order in writing require 

the defendant to institute within three months a suit in the Revenue 

Court for the determination of suoh question.” These latter words point 

out the course whioh the Court below should have adopted. The [169] 

judgment of the Munsif is no doubt very excellent and gives good 

reasons for all the findings at whioh he arrived, bat unfortunately for him 

aeotion 202 of the new Act deprives him of jurisdiction to hear such a oase 

until after the expiry of the time allowed to the defendant within which 

he should institute a suit in the Rent Court. For the above reasons we 

must set aside the decisions of the two lower Courts, and we direob by order 

in writing that the defendants respondents Bhawani, Tundi, Chiddu and 

Musammat Laohman be required to institute within three months from this 

date a suit in the Revenue Court for the determination of the question 

raised by them in their written statement. We make no order as to 

oosts. 

Appeal decreed. 


27 A 169 (=1 A. L. J. 625=1904 A. W. N. 222.) 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 

Pahlwan Singh and another (Defendants) v. Ram Bharose 

[Plaintiff].* 

[15th July, 1904.] 

Possession—Title—Nature of merely possessory title. 

A person-whose title to immoveable property rests upon meie possession is 
oompetent to deal with such property as if he were the owner, and his acts will 
be good as against all persons other than the true owner. If suoh a possessor 
executes a registered deed of gift of the property, he is aubjeot to the rule that 
no one oan derogate from his own grant. Govind Prasad v. Mohan Lai (1) 
followed. Phul Chand v. Lakkhu (‘2) referred to. 

[Ref. 29 All. 52=3 A. L. J. 775=1906 A. W. N. 264 ] _ 

* Second Appeal No. 499 of 1903 from a decree of L. Stuart, Esq., District Judge 
of Fatebgarh, dated the 6th of May 1903, reversing a deoree of Maulvi Syed Muham¬ 
mad Tajammul Husain Khan, Subordinate Judge of Farrukhabad, dated the 10th 

Deoember 1902. 

(1) (1901) I. L. R. 24 All. 157. (2) (190B) I. L. R. 25 All. 958. 
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The faobs out of whioh this appeal arose are as follows . 

__ One Lochan Singh died some sixteen or eighteen years' before rail 

Appellate J»vwg a widow Ba] Kunwar and an infant son Tilok Singh. At The 
Civil. tlme of 1118 death Koohan Singh was owner in possession of a 2i hi«w» 
— share in mauza Alinagar and a 3-biswa share in manza Kan*™ ai. 

A I J 69 625 u T f han , SiD A h / 8 deafch ' f Ti w SiDgh ' 8 name Waa entered in aspect oft 

=1901 i. W. ba , 0 ^ D y 0 fche properfcy left by his father, and the widow’s (Raj Kun- 

N. 222. war s) name was entered in reBpeot of the other half. Tilok Sinsh 
died some nine or ten years before suit, and the name of his widow 
Surja Kunwar was entered in [170] respect of the property standing 
in his name. On the 23rd of March 1898, Raj Kunwar made a gift 
by means of registered instrument, of the half share in respeot o! 
which her name was entered in favour of Ram Bharose her step, 
daughter s bod bub she did nob get mutation of names effeoted in favour 

' remained in Possession as before. 

On the 6th June 1902, Raj Kunwar sold the whole of the property in 

question to her nephew Pahlwan Singh and her son-in-law Godhan by 
means of a registered sale deed ; she put the vendees in possession and 
got mutation of names effeoted in their favour. Henoe the present suit, 
which was brought by the donee Ram Bharose to recover possession 
from the vendees Pahlwan Singh and Godhan. The Court of first 
instance (Subordinate Judge of Farrukhabad) dismissed the suit, holding 
that the plaintiff had aoquired no title under the deed of gift exeouted in 
ifl avour by Ra] Kunwar. On appeal by the plaintiff the lower appellate 
Uourb (Dietnot Judge of Farrukhabad) reversed the decision of the Sub¬ 
ordinate Judge and deoreed the plaintiffs olaim. The defendant! 
vendees appealed to the High Court. 

Messrs. W. K. Porter and W. Wallach for the appellants. 

Babu Jogindra Nath Chaudhuri and Pandit Sundar Lai for the 
respondent. 

Blair and Burkitt, JJ.—In our opinion this oase is governed by 
the decision of a Ben°h of this Court in the case of Qovind Prasad v. 

Mohan Lai (1). The facts are briefly as follows On the death of her 
husband Lochan Singh, leaving an only son, his widow Musammat Baj 
Kunwar in some way or other was recorded as the owner of half of the 
property left by her husband, and would seem to have obtained posses¬ 
sion. The son was recorded as owner of the other half. The widow 
having thus got possession has retained that possession for many year!. 
The husband, we are informed, died more than 20 years before the institu¬ 
tion of this suit. The possessory title she thus aoquired is a title which 
is good against all the world exoept the true owner. In this litigation 
the true owner has not appeared. The possessory title she thus aoquired 
[171] Musammat Raj Kunwar, on the 23rd of Maroh 1898, granted by 
deed of gift to the plaintiff respondent Ram Bharose a minor child, and 
she completed his title by exeouting a registered deed in his favour. The 
registration of this deed of gift, as ruled by this Court in the oase of 
Phul Ghattd v. Lakkhu (2) completed the title of the donee} and, if ^ 
be true that the donor remained in possession, it must be held that her 
ppssession fchenoeforbh was that of the minor donee. Subsequently, by » 
deed of sale, dated the 6bh of June 1902, Musammat Raj Kunwar pur¬ 
ported to sell to two men, Pahlwan and Godhan, both of them being re¬ 
latives of her own, but not of her husband, the possessory title of which 


(1) (1901) I. L. R. 24 All. 157. 


(2) (1903) I. L. R. 25 All. 358, 
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60 tha pI . aiQtiifl - Thereupon these two ven- 190 , 
session of Ul ? ^. U0a “ ma * ; ® a i Kunwar and her donee from pos- Jopy 16 . 

Henoe this 11 ,,i fc Pr0 ^ e - rt 7 , m dl8pnte and took poesession of it themeelves. - 

r 8 r , nl ' Wh ,’° b haa b66n br °»sht by a guardian of the minor to AP ™5P ATE 
a delrL in f °« ?u 0 P , roperfcy - The low « appellate Court baa given °±I!_ L - 

possession wh?nh M the P ’ *° d We think that deoree U ri S ht - The 27 A - 169=1 
. whioh Musammab Raj Kunwar had of the property was, as A. L. J. 628 

Q Dave already stated a possession good against all the world but the =1 l°* L* 
r w 0,fI ! er - and * a . 0 held in the case of Govind Prasad v. Mohan Lai (l), N ‘ 222 ‘ 

&a * J 8 u P° 90e801OQ ari ©state whioh she might dispose of in any way 
asitsne had an absolute indefeasible title to it. Having onoe disposed 
ot the whole of that estate by gift to the plaintiff, it was no longer in her 
power, in derogation of the gift, to sell the same property bo the defen- 
an s. That sale gave them no title whatever to possession of the pro* 

***** e * 0Ob fche don0e * The law ou fchia will be found fully 

set forth in the case cited above. For the above reasons we think the 

aeoision of the Court below was right. We therefore dismiss this appeal 
with costs. 

Appeal dismissed 


27 A. 172 (=1 A. L. <J. 686=19041 A. W. N. 206=1 Cr. L. J. 807.) 

[172] MISCELLANEOUS CRIMINAL. 

Before Mr. Justice Knox, Acting Chief Justice. 

In the Mattes op the Petition of Mithu Khan.* 

[18th July, 1904.] 

Criminal Procedure Code, sections 110, 112,190,191 and 526— Transfer-*Security for 
good behaviour. 

Where a Magistrate refused to admit to bail a person against whom proceed¬ 
ings were pending under seotion 110 of the Code of Oriminal Prooedure on the 
ground that “the acoused is said to be a dangerous and violent man who might 
use his liberty for the purpose of intimidating witnesses," the High Court 
declined to direot a transfer of the proceedings. Magistrates are left a very 
wide discretion as to the kind of information upon whioh they may act in 
instituting proceedings under Chapter VIII of the Code, and they are not bound 
to diaolose its source. The provisions of seotion 190 (c) and seotion 191 do not 
apply to auoh proceedings. 

[Sec also. 29 Cal. 892=6 C. W. N. 695.] 

In this oase one Mithu Khan was called upon to show oause why 
he should not be bound over to be of good behaviour. Pending the 
proceedings under Chapter VIII of the Code of Criminal Procedure, he 
was arrested, and when he applied to be enlarged on bail, bail was refused 
on the ground that he was Baid to be a dangerous and violent man who 
might use hia liberty for the purpose of intimidating witnesses." Mithu 
Khan applied to the High Court for the transfer of the proceedings 
pending against him to some other Court, upon the ground that the 
aotion taken by the Magistrate indicated some prejudice against the 
applicant; and it was further urged that inasmuch as the Magistrate’s 
order indicated that he had received some private information, other than 
the information contained in the report of the Polioe Sub-Inspector who 
was in charge of the case* the acoused was entitled under the provisions 

* Miscellaneous No. 119 ef 1904. 

(1) (1901) I, L. R. 24]A11. 157 
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lan . 0 { geotion 190 (o) ana seotion 191 of the Code of Criminal Prooedure to 

Jot* 18. have hia case transferred to some other Court._ _ 


MIS CEL- * 

laneous mu Government Advocate (Mr. A. E. Byves) t for the Grown. 
Criminal. Acfeing c j ^—This is an application praying for the transfer of 

27 A. 172=1 certain proceedings under seotion 110 of the Code of Cri “ lnftl Prooedure 
A. L. 3. 688 h . h ar0 p en ding in the Court of the Joint Magistrate of Mirzapur, and 
=1904 A. W. hi u auo ti [173] Magistrate has required one Mithu Khan to show 

\ i0 % oaiwe why heshould not be ordered to execute a bond for good behaviour. 
1. J. 80 . o &UB0 E ^ D y , f x wer0 t0 aooepfc fche affidavit aa being a good and proper 

affidavit all that it dieoloaea pertinent to the matter before me is that 
upon an application made for the release of Mithu Khan on bail, the 
Joint Magistrate reoorded the following order Refused aa the aooused 
ia said to be a dangerous and violent man who might use his liberty for 
the purpose of intimidating witnesses." Further that the affirman from 
this order and refusal of bail believea that the Magistrate haa aoted on 
information reoeived informally and unofficially. For this reason the 

acouaed does not expect a fair and impartial trial. 

Seotion 110 of the Code of Criminal Prooedure lays down that 

whenever a Magistrate empowered to do so receives information tha a 
neraon ia one of the olaas from whom security for good behaviour should 
be required be is to make an order in writing Betting forth the substance 
of the information reoeived. The words used are aa wide as possible, 
there is no limit as to the nature of tbe information, no limit as to the 
source'* rom which it may be derived. It is obvious that if a Magnate 
ia to set out for tbe information of the person summoned the names of 
the Deraons from whom be reoeives information and the nature of the in 
ormat on given very few self-respecting persons in this country would 

is not as if this information were any evidence against the P erB °n 
corned ‘this of course it can never be. The substance of ^e information 
informs the person oonoerned what iB the matter upon whioh 
show cause To infer thab because the Magistrate has heard this infer 

mation, and has reduced it to writing that therefore hei u' o[ 

biased against the person summoned and there is no Ukpliboo “ & p gla( 

the person informed against getting an impartial ea g ^f ag i B brato 
upon the Magistrate, whioh I am not prepared to do. The Mag.str _ ^ 

has been particularly guarded in his language ; he «■ ««*“ „ y Th9 
fn he a dangerous and violent person who might use, etc. 

learned vakil who appears for Mithu Khan cf 

[174] the Magitrate had reoeived information otherwisei tns, ‘ h# 

the forms seb out in seotion 190 of the Code of Criminal th# 

was bound to inform Mithu Khan that he was entitled *° for 

matter heard by another Court. No authority haa ee i8ioD8 of 

this, and I am not prepared without authority to ap P l y P e 
seotion 190 and limit by them the wide and unfettered la 8 B b| , 
sections 110 and 112 of the Code of Criminal Prooedure. Nothi g 
been shown to me from whioh I could rightly infer that the parse 
formed against will not get a fair and impartial trial. 

I rejeot the application. 


i ms case crauBionoi. --- - .. 

Mr. G W. Dillon and Babu Satya Chandra Mukerj% t for the appli¬ 


cant. 
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27 A. 174 (=1904 A. W. N. 207=1 A. L. J. 628.) 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt . 


Basawan Kurmi ( Defendant) v. Nakchhedi Pande (Plaintiff)* 

[2lat July, 1901.] 

Suit for "maintenance" of possession—Pleadings—Cause of aetion—Suit virtually to 

procure rectfication oj an erroneous decree. 

Plaintiff in a suit for possession as usufruotuary mortgagee of 18 bighas had 
to redeem five prior usufruotuary mortgages comprising part of the 18 bighas 
mortgaged to him and some 15 bighas in addition: but the deoree whioh he 
obtained was drawn up erroneously and gave the plaintiff a right to the posses¬ 
sion of 13 bighas only, and not of the whole 28 bighas. Plaintiff never appealed 
against this decree, nor did he apply in review to have the error in the deoree 
oorreoted, but he subsequently brought a suit in whioh he asked, first, for 
"maintenance" of possession in respeot of the 15 bighas, and, secondly, for 
recovery of possession, if he should be found not to be in possession. He alleged 
in his plaint that he was in possession and that one of the defendants at the 
instigation of another was interfering with his rights. It was found that 
plaintiff had never obtained possession of the 15 bighas. Held that the suit 
did not lie. If.the suit was for maintenance of possession no cause of aotion 
appeared, and in any other view tbe suit was one virtually to set tighten 
erroneous deoree, whioh oould not be done by means of suoh a suit. 
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[Pol. 68 I. C. 690 ; Ref. 37 I. C. 671.] 


The faobs of this case are aa follows:— 

One Nakchhedi waa mortgagee from Parmeahar Kurmi and 
others of 13 bigbaa of land under a usufructuary mortgage-deed 
of the 26th of March 1901. The land being aubjeot to a prior £175] 
mortgage held by one Gobind Singh, dated bhe 29th of July 1878, 
Nakohhedi aued to redeem that mortgage. At the hearing of the suit it 
waa objected on behalf of Gobind Singh that he waa the holder of four 
other mortgages ranging from Deoember 1886 to October 1900, and he 
claimed that those mortgagee must also be redeemed before the plaintiff 
oould redeem bhe mortgage of bhe 29th of July 1878. Theae four mort¬ 
gages affeobed an area of 15 bighaB, besides part of the 13 bighas 
comprised in the mortgage of the 26th of March 1901. Nakohhedi 
obtained a deoree for redemption conditional on hia paying the aum of 
Ba. 5,276-14-0 bo Gobind Singh, that being the aum adjudged payable for 
redemption of the five mortgages held by the latter. Nakohhedi paid that 
money into Court and afterwards applied in execution to be pub into 
possession of the whole 28 bighas. To this it waa objected that under 
the deoree Nakchhedi was only entitled Co possession of 13 bighaa, whioh 
in fact was bhe oase, the deoree having been wrongly framed, Nakohhedi 
never attempted to get the decree put right bub brought a suit for 
maintenance of possession of the 15 bighas, alleging that he had lawfully 
obtained possession thereof, but that, at the instigation of Gobind Singh, 
one Basawan Kurmi had interfered with the plaintiff's possession and 
prevented him from ploughing. The plaintiff asked for a deoree for, 
* k maintenance of possession,’’but with an alternative prayer that if he 
was found to have been dispossessed) a deoree for possession might be 
given. The Court of first instance (Subordinate Judge of Jaunpur) 

•Second Appeal No. 726 of 1903, from a deoree of L. Marshall, Esq., Dlstriot 
Judge of Ghazipur, dated the l6th of May 1903, reversing a deoree of Bai Anant Ram, 
Subordinate Judge of Ghaeipur, dated tbe 81st of January, 1908. 
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dismissed the plaintiff’s suit, bat that deoree was on appeal reversed by 
the'jJDistriot Judge. 

The defendant thereupon appealed to the High Court. 

Mr. Abdul Majid, for the appellanb. 

Mr. Agarwala and Pandit Sundar Lai, for the respondent. 

Blair and Bukkitt, JJ.—This is an appeal from a deoree of the 
District Judge of Ghazipur reversing the deoision of the Subordinate 
Judge of that district, who had dismissed the plaintiff’s suit. In para¬ 
graph 4 of the plaint it is alleged that the plaintiff had lawfully obtained 
possession of 15 bighas odd of land and had it cultivated, bub that at the 
instigation of defendant No. 2, namely, one Gobind Singh, the defendant 
[176] No. 1, one Basawan Kurmi, interfered with plaintiff’s possession 
and prevented him from ploughing. The plaint then goes on to olaim 
that the plaintiff is entitled to “ retain possession” of the land as repre¬ 
sentative of defendant No. 2, Gobind Singh, and in the prayer for relief 
the plaintiff asked for a deoree for “ maintenance of possession" in 
respect of the 15 bighas odd, and goes on to say that “if in the opinion of 
the Court it is deemed proper to pass a decree for reoovery of possession, 
then a deoree for reoovery of possession may be passed.” Now the facts 
found by the lower courts as regards the allegations in the plaint are 
that the plaintiff was never in possession of the land in suit, and there¬ 
fore was never ejected. Those are findings of fact behind whioh in second 
appeal we cannot go. Paragraph (6) of the prayer for relief asked for any 
other relief, but this we think must be some relief arising out of the oause 
of action. Now the oause of action as set forth here was lawful possession 
of a oertain area of land by the plaintiff and unlawful dispossession of 
the plaintiff therefrom by the defendant. The Courts have found that 
no such oause of action ever acorued. That being so, in our opinion the 
suit fails and should have been dismissed, and for that reason we allow 
this appeal, and, so far as the defendant appellant Basawan is concerned, 
we dismiss the plaintiff’s Buit, restoring so far the deoree of the Subor¬ 
dinate Judge. 

The oause of action set forth above, we may add, was entirely 
abandoned at the hearing by the learned advocate for the respondent. 
He took his stand on oertain proceedings which, ended in a decree for 
redemption, dated the 18th of March 1902, and on those proceedings be 
contended that his olient waB entitled to retain the deoree now 
appeal. The facts attending those proceedings are that the plaintiff, 
Nakohhedi was mortgagee from Parmeshar Kurmi and others of 13 bighas 
of land under a usufructuary mortgage-deed of the 26th of March 1901. 
The learned District Judge is wrong in saying that Basawan was one o 
those mortgagors and was their “ fighting man.” The land being subjeol jjo 
a prior mortgage held by one Gobind Singh, dated the 29th of July 107 • 
Nakohhedi sued to redeem that mortgage. At the hearing of the suit it was 
objected [177] on behalf of Gobind Singh that he was a holder ot four 
other mortgages ranging from December 1886 to October 1900, ® 

claimed that those mortgages must also be redeemed before the Pl* lD 1 
could redeem the mortgage of the 29th of July 1878. Those four 
admittedly affeoted an area of 15 bighas and also part of the 13 big 
affected by the mortgage of the 26bh of Maroh 1901. Nakohhedi obtain^ 
a deoree for redemption conditionally on his paying the Bum 
Ba. 5,276-14-0 to Gobind Singh, that being the sum whioh the 
adjudged him to pay for redemption of the five mortgages, that is 
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jS.TSath 0 .'., »™"b“"o?;,; rwamrspr/* 

iT’bUrT 0 " «v n >JZ2iL* & ■* 

Of tihfl Gnnrf l * __ 1 Ifc waa objeoted that under ftha d'eoree app bllate 

\rrullX '.1 T enblbled b0 posseasioa of the 13 bighas SSLOn 0mi " 

sss ? 0 2S*?St£ s*ik 

.. P° fl0 0SB»on as mortgagee of the 16 bighaa\^Thfl N 207=1 A. 
p aintiff a application was accordingly rejeoted as far as the 15 hlhhao L. J. 628. 

were concerned. Now at that time on the passing of that order tfiS 

St] r' 0 | 0P6D , t0 Na ) k ° hhedi - If hB B ^«dered the exeoutil 

' ^ interpreted the redemption deoree. he might have 

E" agaln9b hat 0rder under 8eotlOQ 2i4 . <* if he considered that 
the deoree was wrong, as it manifestly wsb, in not giving him possession 

aa mortgagee of the 15 big has, he might either have appealed against the 

deoree aa it atood or have applied to the Court in review to amend the 

. 1 k n A 6 ii, aPPar ®!“ li ° D th ®. faos of the deoree. He did neither, but haa inati- 
tuted this amt, in whioh on a talse allegation of faots he aakad for 

reoovery of possession of the lo bigbaa, and it is to be noted he does 

nob ask for possession of that area as mortgagee, but apparently ask 
for proprietary possession, to whioh he oerbainly would nob be entitled 
even if the redemption deoree had been properly framed. It appears 
to ns then that this present suit is virtually a suit, the object of whioh is 
to have the redemption deoree amended and to have the order in 
execution refusing possession of the 15 bighas set aside. Such a 
LI *8J suit is in our opinion entirely misconceived and not maintainable. 

We are unable in any way to oonour with the view of the law 
taken by the Distriot Judge in this matter, while, on the other 
hand, we think the view taken by the Subordinate Judge is oorreob. 

Therefore, for these reasons as well as those given in an earlier part 
of this judgment, we allow this appeal as far as the appellant Baswan 
Kurmi is concerned. We set aside the deoree of the lower appellate 
Court, and bo the same extent we restore the deoree of the Court of first 
instance, dismissing the plaintiff's suit with costs in all Courts. 

Appeal decreed. 


/ 


27 A. 178 (=1904 A. W. N. 208=1 A. L. J. 579.) 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 

Rugad Singh (Plaintiff) v. Sat Narain Singh and others 

(. Defendants ).* 

[21st July, 1904.] 

Act No. IV of 1882 {Transfer of Property Act), sections GO, 88, 95 -Redemption of 
mortgage—Clog on equity of redemption—Parties to suit for redemption—Effect 
of payment of mortgage money into Court. 

Alter the execution of a usufructuary mortgage the mortgagor executed a 
bond, whioh, in addition to the usual stipulation for repayment of the money 
secured thereby, oontaiued a covenant to the affect that the mortgaged property 

• Second Appeal No. 853 of 1903, from a deoree of J. Sanders, Esq., Distriot Judge 
of Benares, dated the 19th of May 1903, confirming a deoree of Babu Man Mohan 
Saayal, Munsil of Benares, dated the 10th of Deoember 1902. 
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should not be redeemed until fcbe prinoipal money and interest due under the 
bond had been paid oS. 

Held that such a provision amounted to a olog or. fetter on redemption pi*, 
cing in the way of the mortgagee a bar to the exeroise of the right of redemption 
which the law gave him, and therefore a provision not to be enforoed. Sho 
Sankar v. Parma Mahlon (l), followed. 

Held also that whether the purchaser of part of the equity of redemption 
comes into Court seeking to redeem the whole mortgage, and pays into Court 
the entire amount due at the time upon that mortgage, the rights of a purcha¬ 
ser of another portion of the equity of redemption claiming only to redeem hia 
proportionate share in the mortgage, cannot be dealt with in that suit, for upon 
payment by the plaintiff of the full amount due the mortgage has oeased to 
exist. 

[Ref. 9. C. W. N. 789 ; 7 A. L. J 185=32 All. 216=6 I. C. 269 : Cons. 31 All. 482.] 

This was a suit for redemption of a mortgage brought by the pur¬ 
chaser of a portion of the equity of redemption. The plaintiff 
asked for redemption of the whole mortgage and, under the [179] pro¬ 
visions of seotion 63 of the Transfer of Property Aob, 1882, paid into 
Court the whole amount then due under the mortgage. When nofcioe of 
this deposit was given to the mortgagees they objected, nob that the 
deposit was insufficient, that they held a certain simple money bond 
given by the mortgagors, and that this bond had to be paid off before the 
mortgage could be redeemed. Amongst the defendants was one Shakal 
Narain Singh, who pleaded that he was the purchaser of a five-sixth share 
of the equity of redemption, and prayed that he might be made a plaintiff 
and given a deoree for redemption of his share. The plaintiff on his part 
objeoted to Shakal Narain Singh being made a plaintiff, his oause of ao- 
tion and the relief sought by him being different from the cause of aofcion 
of and the relief sought by the original plaintiff. The Court of first in¬ 
stance (Munsit of Benares) passed a deoree for redemption, first in favoar 
of the plaintiff, and, seoondiy, in favour of the defendant, Shakal Narain 
Singh, conditional in each case on the plaintiff, or Shakal Narain Singh, 
paying, in addition to the amount due upon the mortgage in suit, the 
amount secured by the simple money bond set up by the mortgagees 
defendants. On appeal by the plaintiff the lower appellate Conri 
(District Judge of Benares) affirmed the deoree of the Munsif. The plain* 

tiff thereupon appealed to the High Court. 

Bandit bundar Lai and Munshi Qokul Prasad , for the appellant. 
The Hon'ble Pandit Madan Mohan Malaviya , Dr. Satish Chandra 
Banerji , Munshi Gulzari Lai and Dr. Tej Bahadur Sapru for the re 8 

pondents. . , . . 

Blair and Bobkitt, JJ.—This is an appeal against a decision 

the learned Distriot Judge of Benares in a suit for possession of oer a 

property on redemption of a mortgage executed on the 7th of bep&eni ^ 

lb69. The plaintiff, Rugad Singh is assignee by purchase of a port 

of the equity of redemption. As such he was a person enti e 

redeem the whole mortgage. Accordingly with a view to _so 

he, on the 29th of May lyOl, under the provisions of section M 0 

Transfer of Property Act, deposited in Court a certain sum o ^ 

which in the course ot these proceedings, has been found, an ^ 

[IttOJ hearing ot this appeal was admitted by the learned va i 

respondent, to be sufficient to diBobarge the sum due on the m 

mentioned above. Notice of the deposit having been servedIon* ^ 

gagees, they d eolined to aooepti it aB sufficient not beoau gej^g^.—- 

(l) (1904) I. L. R. 26 All. 559. 
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S' TJiTAf 01 - -* 

srs Ciriidi'iTb 

tember 1869 ooulfboLied T the of 7th Sep- 

one Shakal Narain Singh, alleged^ T th" ' °' pO8fl t 058ion . to w hioh 

of the equity of redemption, was made S tT ° th ° r D ° r6i ? 09 
pleaded as a defendant, alleged in hfsdin™ thJ^YVT' ^ 

iss P*- 

5itf=i!assf imSI* Mrs 

Mm. Finally h. „M .k.i JSjSTSriW 

nlif tiff op P ortan,b / ot nbbainins redamptino of hi. abate The 

! Ru f d Sl °2 h r ® , ?" dto °° D80nt »o this man being added as a oo- 

Sineh has lfc W f t thmk nght y ’ /° r the pUintiff ana thia Shakal Narain 
Sm„h had not the same oause of aotion, Eaoh of them had a separate 

cause of aotion, the plaintiff by his purohase of a share in the equity of 
redemption from one Sher All, and Shakal Narain, by bis purohase from 
other sharm-B in that equity. The oauseB of aotion were different, and 
the relief they sought was not the same. The plaintiff sued for posses¬ 
sion of the whole property on redemption of the whole mortgage and 
rightly so sued, while Sbakal Narain desired only to redeem his share 
In the lower Courts two points were decided, 6rst that this property could 
not be redeemed until the bond of July the 24 th, 1874, had been paid 
off, and, seoondly, that Shakal Narain was entitled to a deoree for 
redemption of 6ve-aixths of the property. The plaintiff Rugad Singh 
appeals against; these decisions. 

<Mn. W f 0 T W i U1 iSS? as to whether the bond of the 

24th of July 1874 had the effeofc of postponing redemption [181] of the 

mortgage of 1869 until it had been paid off. We think both the lower 
Courts were wrong in their decision on this point, We have oarefully 
considered the provisions of the bond of the 24th of July 1874 wbioh ie 
described by the parties to it as a “ simple bond.” It provides, no doubt 
in very strong language, as follows Therefore we agree that the 
principal and the interest due under this simple bond shall be paid before 
the amount due on the usufruotuary mortgage is paid. The creditor 
may refuse to accept payment of the amonnt due under the usufructuary 
mortgage bond before the amount due under the simple bond is paid up " 
It is contended that these words, coupled with words of almost exaobiy 
similar import at the conolusion*.of the mortgage-deed of September 1869 
create a charge on the mortgage property, and that that oharge aooord- 
ing to the contract made by the parties must be paid off before redemp¬ 
tion of the bond of 1869. In our opinion it does not create any charge, 
and amounts.to no more than a clog or fetter on the equity of redemp¬ 
tion. It seems to us that this case is entirely governed by the deoision of 
a Bench of this Court in the case of Sheo Shankar y, Parma Mahton (l). 
In that G&B6 it was held that provisions in a bond resembling very much 
those in the bond before us, were a olog or fetter on redemption placing 
in the way of the mortgagor a bar to the exeroise of the right of redemp¬ 
tion which the law gave him, and therefore provisions whioh could not 
be enforoed. Wi can see no distinction between the faots of that case 
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and the oase before ns. We are bound by the rule of law laid down in 
it and following that rule we must hold that the Courts below were 
wrong in the oonolusion they arrived at, that the bond of 1874 must be 
paid off before the usufructuary mortgage of 1869 oan be redeemed. 

As to the seoond point also, that is to say, the right of Shskal 
Narain to a redemption deoree in this suit, we think the lower Courts are 
wrong When the plaintiff deposited the sum whioh is now admit¬ 
ted to have been the full amount then due on the mortgage of 1869, the 
effeot of that payment was in our opinion to satisfy and discharge the 
mortgage fully. Thenceforth there was no longer any subsisting 
mortgage whioh could be enforced [182] or redeemed. Nothing further 
remained to be done by the mortgagor depositor but to take possession 
of the mortgaged property if the mortgagee consented, or, in oase of a 
refusal to sue for possession of that property. The mortgage, we hold, 
had been satisfied, and therefore no longer existed. The plaintiff as i 
part owner of the equity of redemption was fully justified by law in 
redeeming the whole mortgage ; in faot it is doubtful whether he oonli 
have done otherwise than redeem the whole. Shakal Narain, the alleged 
holder of another portion of the equity of redemption, did not make his 
appearance on the soene until after the mortgage had, in our opinion, 
been satisfied. Therefore when in his written statement he prayed1 to be 
allowed to redeem his Bhare of the mortgage of September 7th, 1869, he 
asked for redemption of that whioh did not then exist. We think that, 
having deposited under section 83 the full amount due on the mortgage, 
the plaintiff appellant Rugad Singh thereby became entitled to possession 
of the entire mortgaged property and is now entitled to a deoree for pos¬ 
session of it. As to that property he will of oourse hold as absolute pro¬ 
prietor, whatever may have been his fractional interest in the equity ot 
redemption, and as to the rest he will hold, as laid down by this Corn , 
as lienor, liable to be paid off in respeot of it by anyone entitled to t e 
eauity of redemption on payment of an amount of the mortgage money 

proportionate to the share of that person and of the expenses properly 

incurred by the plaintiff in redeeming and obtaining possession, »> « 

provided by section 95 of the Transfer of Property Act. We do not say 

vhat Shakal Narain’s interest is. His learned advocate contended th. 

' that the Distriot Judge had said so. 

The meaning of the Judge is olesr. 

made by the respective parties, and 

centioned tnac onasai u.»iu had olaimed a five-sixth ishare, n 
he Judge came to no contusion as to that matter. It is not a q 
Shioh oodd be decided in this suit. We trust that Shakal 
he plaintiff appellant will be able to oome to an amicable art ge 
s to the amount to be paid to the plaintiff by Shakal Namnt l^b ^ 
.is interest from the charge given to the plaintiff bypotion ™ aeoi . 
183] Transfer of Property Aot. For these reasons wei modi 1? t ^ ^ 
ion of the two lower Courts, we set aside as muoh of the jon „[ 
lourts as directs the bond of 1874 to be paid before the 
he mortgage of 1869, and we further set aside as ouk ol # ^ 
if those Courts as gives the defendant respondent, S “ atc . h - t tion for 
iree for redemption of five sixths of the property In nW t 

hose orders we, finding that the deposit made by the plaintm P ^ 

inder the provisions of seotion 83 is admittedly raffiow ° ^ # foo- 

nortgage of the 7th of September 1869, give the piaintiff appal' ^ 
ee for possession of the whole of the property affeoted by 


u uuwaat -- 

le was entitled to five-flixths ana 
Juoh, however, is not the case. 
3 e was setting forth the claims 
oentioned that Shakal Narain 
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And for mesne profits from the 29th of May 1901, the date on whioh the 
plaintiff appellant made his deposit in Court under section 88 of the 
Transfer of Property Aot, up to the date on whioh he obtainB possession, 
the amount to be ascertained in the Execution Department. The plain¬ 
tiff appellant is entitled to his costs of this appeal against both sets of 
respondents and in both the lower Courts. 

Decree modified. 


27 A. 183 (=1904 A. W. N. 204.) 

APPELLATE CIVIL. 
Before Mr. Justice Blair. 


Muhammad Abdul Hai and another (Plaintiffs), v . Nathu 

(Defendants) * 

[22nd July, 1904.] 

Ac* {Local) No. Ill of 1901 {U. P. Land Revenue Act), sections 56 and 88—Cess— 
Rent—Payment recorded in wajib-ul-ara as “ muhatarifa ." 

Held that certain dues recorded as payable to the zamindars by a olass of 
residents in the abadi other than agricultural tenants, and described in the 
village wajib-ul-arz as 4 muhatarifa 4 were payments to be made by way of 
rent, and not cesses such as required the general or apeoial sanotion of the 
Local Government for their validation. 


[Ref. 1907 A. W. N. 247 ; 97 I. 0. 813.3 

THE plaintiffs in this oase sued as zamindars of the village of Tibri 
in the district of Moradabad to reoover from the defendants the sum of 
Ra. 4-8-0 as rent due to them for three years in respect of a dwelling- 
house and a store-house occupied by him in the abadi of the said village. 
The olaim was based upon village oustom reoorded in the wajib-ul-arz. The 
Court [184] of first instance (Munsif of Nagina) held that the so called 
rent olaimed by the plaintiffs was in reality a cess not recoverable unless 
sanctioned by the Local Government; but it nevertheless allowed the 
plaintiff's olaims to the extent of annas 8, the defendant having admitted 
that this amount was due by him. On appeal by the plaintiffs the lower 
aoDeHate Court (Subordinate Judge of Moradabad) dismissed the appeal, 
finding that the ‘ muhatarifa ’ olaimed by the plaintiffs was not rent but 
a * profession tax,’ and not exigible without the sanotion of the Local 
Government. The plaintiffs appealed to the High Court. 

Dr. Tej Bahadur Sapru for the appellants. 

Munshi Qokul Prasad for the respondent. 

BLAIR J._This appeal raises a question whether certain persons of 

.. ohbipi oaafee and occupation residing in a village abadi are bound to 

the zamindars certain specified sums by way of rent. The village 
P nears to have two olasses of oooupants, and two only. The one, no 
.Kt, fhfl large body, are agricultural tenants, who are entitled to occupy 
h b in the abadi as an incident of their tenure of agricultural land, 
aud that else a i« not liable to pay any rent It ie plain to see aa a prao- 
Mnal oueetion that the rent whioh ie paid by them, nominally only for 
their Q zamindari land, is really and enbatantiaily paid by them for their 


—-T-■, Nrt 409 of 1903, from adeoree of Babu Mata Prasad, Subordinate 

a dated the 29th of January 1908, condrmmg a deoree of Maulvi 

Nagina,Idated the 29th of September 1902. 


546 


1904 

JULY 21. 

Appellate 

CIVIL. 

27 A. 178= 

1904 A. W. 
N. 208=1 A. 
L. J. 879. 


A II-M 



27 Ail. 160 


INDIAN HIGH COURT REPORTS 


1904 

July 22. 


Civil. 

27 A. 183= 
lb04 A. W. 
N. 204. 


- t¥d. 

agricultural land and the inoidenta attaching thereto, one of thoae inoi 

_ ^ entB bein g 9 to ocoupy houees in the abadi. The other olaaa ' 

Appellate Chb >P‘«- 9 ''e liable to make an annual payment, which ia called in iZ 

- wajib ul-arz muhatanfa. That ia a word whioh ia very oommonlv in 

use in Madras and Bombay. It indioatea, among other things a trad 
tax. There are oases in whioh there ia a poll-tax, a tax upon certain 
occupations, a tax upon looms and a tax upon tradesmen's shops That 
word, however, is not a word whioh has ourrency in this district 
has it been shown to me that it has any ascertained meaning This m 
pulation of Chhipis is an exoresoenoe of the village community and it 
would be surprising if the agricultural tenant, by virtue of his ’holding 
bound to pay some consideration direotly or indireotly, should be in 
a worse position then the Chhipis, who, upon the oontention of [185] 
the defendant, are not bound to pay any rent at all and have ac¬ 
quired a right to perpetual oooupation of the land. The Chhipi brings 
nothing in to the zamindar in any way exeoept the small payment 
deaoribed in the wjib-ul-arz aa ‘ muhatarifa ,' whioh, in my opinion, only 
means rent paid by anybody other than agricultural tenant. The con¬ 
tentionia that the payment ia by way of cess. It seems to mo dear that 
the primary notion of a cess ia a payment, not for the benefit of the 
landlord, but a payment for some purpose of publio convenience, each 
as sanitation, polioe, and the like. It would appear that the Land Beveue 
Aob of 1901 has attributed to the word 1 oesB * a meaniDg quite different 
from that whioh is ordinarily attaohed to it. It speaks of aoess as some* 
thing payable by tenants on aooount of the oooupation of agricultural 
land. I confess I should like to be told by some definition or competent 
authority what is meant by the word ' cess’ in that section of the Aot. 
But all these words rent ‘cess’ and so forth, must be interpreted with 
reference to the meaning attached to them at the time for which these 
payments are claimed and for the period during whioh this wajib-ul-arz 
made before the passing of the new Aot was the authority for the village 
custom. I see no reason to doubt that the payment to be made by the 
respondent here was of the nature of rent. That being so this appeal 
must be deoreed with costs. The judgment of the Courts below are set 
aside, and the case will be remanded under the provisions of section 662, 
Civil Procedure Code, through the Court of first appeal to the Court 
of first instance for restoration to its original number in the register 
and trial upon the merits. Other oosts bo abide the event. 

Appeal decreed and cause remanded. 


27 A. 180 (=1904 A. W. N. 210.) 

[186] APPELLATE CIVIL. 

t 

Before Mr, Justice Blair and Mr. Justice Burkitt, 

Durga Prasad and another (Plaintiffs) v. Purandak SiNdfl and 

others ( Defendant s).* 

[25th July, 1904.] 

Act No. VII of \%10-{Court-Fees Act) section 17— Court-Fee— M Distinct wbjects"- 
Pr exemption—Suit for pre-empttofi of two villages out of a larger number convtytd 
by the same sale-deed. __ _ 

• Second Appeal, No. 842 of 1908, from a deoree of B. J Dalai, Esq, District Jfljj® 
of Banda, dated the 30th July 1903, confirming a decree of Pandit Girraj 
Subordinate Judge of Banda, dated the 9th of March 1903.* 



WiflA PRASAD V. PUtlANDAR SINGH 27 All. { fit 

Tb© plaintiffs sued for pre-emption of shares in two villages out of a larger 
number sold m one and the same transaction. They paid court-fees on their 
plaint calculated on five times the aggregate amount of the Government revenue 
payable by eaoh of the two villages. Held that this was a proper mode of oalou- 

a !° a ’ t ^ w0 _ vl Uftges were not “distinot subjects " within the meaning of 
seotion 17 of the Court-Fees Aot, 1870, and court-tees were not therefore leviable 
mrespeot of oaoh village saparately. Chamaili Rani v. Rum Dat(lU Mul 

O/ianrt v. Sni6 Chnrati Lai (2) and Reference under the Court Fees Aot 1870, 
Seotion 5 (3) followed. 

The plaintiffs in this case sued for pre-emption of shares in two 
villages, which had been Bold along with other villages to persona, some 
of whom, aooording to the plaintiffs, were strangers. For the purpose of 
paying the court-fee ou their plaint the plaintiffs calculated the amount 
of the purchase money attributable to the two villages which they desired 
to pre-empt, and the amount of the Government revenue assessable on 
those villages ; then, adding together the latter two sums, they paid on 
the plaint the court fee assessable on five times that amount. The plaint 
was passed as oorreob by the Munsarim, but when the defendants appeared 
they took exception to the court fee paid by the plaintiffs, oontendiDg 
thab it ought to have been calculated on eaoh village separately, under 
section 17 of the Court Fees Aot. Their contention was aocepted by the 
Court, whioh ordered the deficiency to be made good at once, and it was 
made good the Bame day. When the case oame on for hearing, the defen¬ 
dants again took exception to the amount of the court-fee, and pleaded 
thab at the time the deficiency was made good the suit was already 
barred by limitation. The Court of 6rst instance (Subordinate Judge 
of Banda) upon this ground dismissed the suit, aud upon appeal 
[187] by the plaintiffs to the District Judge the deoree of the Subordinate 
Judge was upheld. The plaintiffs thereupon appealed to the High Court. 

Pandit Sundar Led and Baba Durga Charan Banerji for the 
appellants. 

Pandit Mott Lai Nehru and Munshi Gulzari Lai for the respon¬ 
dents. 

BLAIR and BURKITT. JJ.—This iB an appeal in the initial stage of 
a pre-emption suit. The suit was one for pre-emption of certain shares 
in two villages called Girwan and Chaksar in the district of Banda. The 
allegation of the plaint was that in a sale whioh had been made, and in 
whioh these villages were inoluded, some of the vendees were strangers 
to the oo-paroenary body of co-sharers of the village, and therefore the 
sale was bad and the plaintiffs as co-sharera in the villages possessing a 
right of pre-emption as such were entitled to pre-empt. Several villages 
were inoluded in the sale as to which there was no right of pre-emption. 
Accordingly in their plaint the plaintiffs calculated the amount of the 
purchase money attributable to the two villages they desired to pre¬ 
empt and the amount of Government revenue assessable on those 
villager; then, adding together the latter two sums, they paid on the 
plaint the oourb fees assessable on five times that amount. The plaint 
was filed on the 2nd of July 1902. It was passed as oorreob by the 
Munsarim and was admibbed on the register of regular suibs and notice 
issued bo the defendants. On the appearance of the defendants they 
took objection to the oourb fees paid on the plaint. Their objeotion is in 
these words “the plaintiff has in ba d faith muoh underpaid the Court fee. 

(3) (1894) I. L. R. 16 All. 401. 
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Under section 17 of Act No. VII of 1870 he should have M l nn l * j 
separate^ the oourt fee on five times of the revenue of each villa?, 
paid the total amount thereof as court fee The plaintiff haa ’if 8 a J^ 

fi „ ti „„ ,"„ 0 ™ 0 f 

dispute. This suit should not be entertained because of fVi« a*p> • g 
the oourt fee." This matter was taken up bythe^Subordinate 

thaVf 6 *d r ‘ f ated th9 20th of , 1 F ® bruary 1903 - held that the oontention'of 

the defendants was correct, and finding that the court fee paid on the nil 
was [188] short by Bs. 7-8-0 direoted the plsintiff to pay that amount into 
court. His order was obeyed the same day. On the 9th of Maroh of 
the same year the suit came on for disposal before the suooesBor of the 
Subordinate Judge who had passed the order of the 20th of February 
In bis Judgment we find this passage " The defendants vendees infer 
alta, pleaded that the plaint was insufficiently stamped and that the suit 

was barred by limitation. On the 20th February 1903, my learned 

predeoessor finding that the court fee paid on the plaint fell short of the 
proper amount of oourt fee payable by the plaintiffs by Rs. 7-8 ordered 

P ? lDtl ® 8 p * e8dar *> “ ak «up the deficiency of the court fee at once, 
and the plaintiff s pleader filed court-fee stamps worth Rs. 7-8-0 that 

very day. Now the defendant's pleader contends that as the plaint waa 
no. properly stamped on the date of the institution of the suit and the 
additional oourt fee was paid after the expiration of the period prescribed 
for the suit by the Indian Limitation Aot, the suit is barred by the limits- 
turn. On this plea raised by the defendants the learned Subordinate 
Judge found himself constrained to oome to the oonolusion that he wsi 
bound by rulings of this Court to hold that the plaint was barred by 
limitation. On appeal the learned District Judge came to the same oon¬ 
olusion and for muoh the same reasons as those whioh commended 
themselves to the Subordinate Judge. The plaintiffs appeal. 


The first plea argued in support of the appeal is that the plaint was 
properly stamped and that the two lower Courts were wrong in holding 
that an additional oourt fee was required. The objection raised by the 
defendants in the Court of first instance was based on the wording of 
section 17 of the Court Fees Aot. That section provides that “where a 
suit embraces two or more distinct subjects, the plaint or memorandum 
of appeal shall be chargeable with the aggregate amount of the fees to 
which the plaints or memorandum of appeal in suits embracing separately 
eaoh of suoh subjects would be liable under this Act.” What haB hap¬ 
pened here is that two villages, or portions of two villages, being part 
of the pre-empted property, the court-fee has been calculated on five 

a o£>regabe Government revenue and not on five times the 
L189J revenue on each separately, whioh makes a difference of Bs. 7-8-0 
in the aggregate oourt-fees. Now it has been ruled by this Court in 
Chamaili Rani v. Ram Dai (1) and in Mul Chattel v. Shtb CharanLal (2), 
both of ( which are judgments of a Full Bench, that the words “dietinot 
subjects in section 17 must be taken to mean * distinct causes of action. 

A similar view was taken by this Court in Reference under the Court Fees 
Act 1870, section 5 (3). The question then we have to deoide, following . 
those rulings, is are there two distinct causes of action inoludedio bheplwnl 
in this case? We think not. There is in our opinion one, and only one, oanse 
of action, and that cause of aobion is made up of the plaintiff’s right to 


(1) 

( 2 ) 


S L L. I 8 in. 676. (3) (1894) 1 L - *• 16 m 401t 
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pre-empt and the sale by other co-sharers to persons who are strangers j 9 Q 4 
to the village oo*paroenary body. This is the whole oause ot action, and July 25. 
it is in oar opinion a single cause of action and nob two distinct causes of 
aotion. The mere faob that two areas or Bharoa of land, which formed 

part of the property sold by one and the same sale-deed, are situated in - 

villages bearing different names does Lot in a suit for pre emption 27 A. 180= 
constitute two causes of aotion when those arrears or shares are sold by 19 ^4 
one and the Bame conveyance. TbiB being our opinion, we must find 
that both the lower Courts have been wrong in the interpretation which 
they pub on seotion 17 of the Court Fees Act. We find that the amount 
of oourt fees originally paid on the plaint by the plaintiff was sufficient, 
and that the Subordinate Judge and after him the District Judge were 
wrong in dismissing the suit because of a supposed deficiency in court 
feeB. We muBt therefore allow this appeal; we set aside the concurrent 
decisions of the two lower Courts aud we remand the record through the 
lower appellate Court to the Court of the Subordinate Judge, to be 
replaced on the file of pending suits and disposed of on the merits. 

Under these oiroumBtances we think the plaintiff appellants should have 
their costs of this appeal and the appeal in the Court of the District 
Judge. Other costs will follow the event. 

Appeal decreed and cause remanded. 


27 A. 190 (=1904 A. W. N. 212.) 

[190] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt . 

Beni (Defendant) v. Puran Das (Plaintiff)* 

[26th July, 1904) 

Construction of document—Lease—Admissibility of evidence—Dismissal of suit on 
account of inadmissibility of document relied on by plaintiff. 

The plaintiff sued to ejeot the defendant from a certain shop, basing his case 
upon a dooument put forward as a “ kiraya-namab ” or lease. This document 
was ruled inadmissible for want of registration and the plaintiff’s suit there¬ 
upon dismissed. Held that even if the decument were inadmissible in evidence, 
its rejection did not involve the dismissal of the plaintiff's suit. 

The dooument in question wa3 in the following terms “I take the shop on 
a rent of Rs. 60 pec annum without any limit of time forever. . . I shall pay 

the rent month by month rateably to Mahant Puran Das. . . On non pay¬ 
ment of rent aright to ejeot the tenants shall at once accrue to the owner of 
the shop.” Held that this was not a lease, nor even a counterpart of a lease, 
but a mere statement of the intention of the writer which might be given in 
evidence for what it was worth. 

rill Lease—Construction: Ref. 30 Mad. 322=17 M. L- J. 395=2 M. D. T. 270 ; SI All. 
*•' ' 276=6 A. L. J. 167=5 M. L. T. 347: Diet. 35 Mad. 95 ; (2) Suit, dismissal of— 

inadmissibility of dooument relied on by PI2. Fol. 87 1. C. 395=15 A. L. J. 

317.] 

THIS was a suit brought for ejectment of the defendant from a shop 
and for reoovery of arrears of rent. The suit was based on a document, 
the material portions of whioh are as follows :—“ I take the shop on a 
rent) of Ea. 50 per annum without any limitation of time forever. . . 

I shall pay the rent month by mo nth ra teably to Mabanb Puran 

•"pirst Appeal No. 12 of 1904 from an order of B. J. Dalai, Esq., Distriot Judge of 
Banda, dated the 17th of November 1908. 
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JULY 26. ati onoe accrue to the owner of the shop.” The document bore .It 

■ of 8 annas. The Court of first instance (Subordinate TnHao d" 

Civil held khat this do °u m ent, which it termed a “kiraya-namah ’’ wasinadm* 

- sible in evidence, as being insufficiently stamped, and also for want r 

27 * 1 0 O= registration, and so finding proceeded to dismiss the plaintiff's suit n 
A. H. appeal the lower appellate Court (District Judge of Banda) held that the 
document, which it called a lease," was sufficiently stamped and did 2 
require registration. That Court accordingly set aside the deoree of the 
Court of first instance and remanded the oaBe under the Droviuinna 
section 562 of the Code of Civil Procedure. From this order of remand 
the defendant appealed to the High Court. ftDd 

Munshi Gulzari Lai , for the appellant. 

Munehi Gokul Prasad , for the respondent. 

t and ■^ JR ^ ITT * JJ-—This is an appeal against an order 

of the District Judge of Banda remanding the oaee for trial on the merits 

under the provisions of section 562 of the Code. We think the order of 
the District Judge was right, bub not altogether for the reasons given by 
him. A oertain document was produced before the Court of first 
instance, ^whioh that Court called a " kiraya-namah " and the District 
Judge a lease. The Subordinate Judge held that the document in 
question was written on insufficiently stamped paper, as it should hive 
been written on a stamp paper of Rs. 5 and that it should also have been 
registered. As to the deoision that the document should have been regis¬ 
tered on a stamp paper of Rs. 5, the Collector certifies that the 8-anni 
stamp, on which it has been written is sufficient. The Subordinate 
Judge, on aooounb of non-registration and the insufficient stamp, refused 
to admit the document in evidence, and then, strange to say, dismissed 
the suit. Why he did so is not clear, for this document, whatever be its 
name, was produced as part of the evidence in the case, and we do not 
understand why, beoause that piece of evidence was inadmissible, the 
Court should have refused to take any other evidence. The Distriot 
Judge decided that the document did not require to be registered, but, 
strange to say, He persistently throughout his judgment described this 
document as a lease. It is not a lease. It is nob even a counterpart 
of a lease, for as there was no lease in existence, there could be no 
counterpart. This document is nothing more or less than a unilateral 
statement drawn up by the predecessor in title of the defendants, in 
whioh he sets out his intentions as to various matters. This dooument 
is not addressed to anyone* It is not accepted by anyone, and no one 
bub the exeoubanb is a party to it. Why the Judge should describe as a 
lease a document to which no one is a party as a lessor we cannot under¬ 
stand, nor can we understand how the Court of first instance desoribed 
it as an agreement to pay rent. An agreement implies consent of two 
parties. In it we have no one but the exeoutant, who sets out what he 
intended to do. We therefore think that that dooument was admissible* 
whatever may be its worth, in evidence, and the Court of first inatanoe 
was wrong in [192] rejecting it, and we also think that Court was sfiU 
more in error in refusing to accept other evidence because it considered 
this dooument inadmissible. We therefore for these reasons dismiss this 
appeal with ooBtB. 

Appeal dismissed . 
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27 A. 192 (=1901 A. W. N. 227=1 A. L. J. 697.) 

REVISIONAL CIVIL, 

Before Mr. Justice Atkman . 

MoOarron (Da/endani) v. F. Welti (PJainte//), * 

[lab August, 1904.] 

let No. IX of 1887 (Provincial Small Cause Courts Act) t section 26—BovwioH —Powers 
of High Court-^Civil Procedure Code , section 622. 

Held that the powers o! revision given to the High Court by section 25 ol 
the Provincial Small Cause Courts Aot, 1887, are more extensive than those 
exeroiseable by the Court under the provisions of seotion 622 of the Code of 
Civil Procedure as at present interpreted. Sarman v. Khuban (1) referred to. 

[Ref. 5 A. L. J. 296=1908 A. W. N. HI.] 

In this case the plaintiff brought a suit against the defendant in the 
Court of Small Causes at Mussoorie asking for damages for alleged wrong¬ 
ful dismissal to the extent of Rs. 499-12-0. Summons for final disposal 
of the Bolt was served on the defendant on the 2nd of May for the next 
day. The defendant seems not to have at oooe looked at the date given 
for appearanoe in the summons, and in consequence did not appear in 
Court on the 3rd of May. In consequence of her failure to appear a 
decree was passed against her ex parte. She applied under Beotion 108 
of the Code of Civil Prooedure to have this ex parte decree set aside, but 
her application was dismissed upon the ground that, if she did not in 
faot, which the Judge seemed to doubt, look at the date fixed in the 
summons for her appearanoe, she ought to have done so, and had she 
done so, mighb have appeared, if only to ask for an adjournment. 
Against this order the defendant applied in revision bo the High Court. 

Mr. IT. Wallach, for the appellant. 

Mr. E. A. Howard , for the opposite party. 

AlKMAN, J.—This is an application asking this Court to deal 
under section 25 of the Provincial Small Cause Courts Aot [193] of 
1887 with a case disposed of by the Court of Small Causes at Mus- 
soorie. The plaintiff, Mr. F. Welti, brought a suit against the applicant 
to recover Rs. 499-12-0 for wrongful dismissal. The applicant was 
served with the summons on the 2nd of May last. By the summons she 
was directed to appear within lees than twenty-four hours from the 
time of service to answer the suit, and she was warned that Bhe must be 
prepared to produce all her witnesses on the following day. The appli¬ 
cant did nob appear, and an ex parte decree was passed against her. 
She applied under seotion 17, sub-section 1, for an order bo set aside the 
ex parte decree. The application was refused, and the applicant move 
this Court to set aside the order of refusal. The learned oounsel for the 
opposite parby raises a preliminary objection that thiB Court has 
no authority under seotion 26 of the Provincial Small Cause Courts 
Aot to interfere, and contends that the discretion to interfere is 
governed by the principles embodied in seotion 622 of the 
Code of Civil Procedure. Having regard to what was said in the Full 
Benoh case of this Court Surman Lai v. Khuban (1), I am of opinion 
that this Court, has greater pow ers of i nterference under Beotion 25 of 

* Civil Revision No. 24 of 1904. 

U) (1894) I. lu R. 16 All. 476. 
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1904 the Provincial Small Cause Courts Act than it has under seotion 622 
Aug. l. 0 { the Code of Civil Procedure, at least as now interpreted. In my 
Revisional op * n * on to* 8 i8 a case in which I can and ought to interfere. The appli- 
Civil. cant stated on oath that she bad not looked at the date in the summons. 

- The learned Judge of the Court below is not inclined to believe this, and 

27 A. 192= holds that, if she did not look at the date, she was bound to do so, and 
N 1 2°27=l^A ^hat k 0r omission to look at the date is no excuse for her failure to 
L. J. 697. attend in compliance therewith. No doubt the applicant is to blame 

for not having looked at the date, but, seeing that the order was for the 
final disposal of the suit, and that she was told to be prepared to pro¬ 
duce all her witnesses, I think that it is very probable that it never 
struck her that she was being given less that twenty-four hours to do this. 
I think she may well have imagined she had several days, a week at least, 
to appear, answer and produce witnesses. In my judgment the learned 
Judge ought to have granted the application. But as the applicant was 
undoubtedly guilty of a certain [194] degree of carelessness, she must, 
even though that carelessness was not altogether inexcusable, pay the 
coets of the other side. I accordingly reverse the order of the Court 
below refusing to set aside the ex parte decree and direot the Court 
below to fix another date for the trial of the suit. This order is condi¬ 
tional on the applicant paying into the Court below all the taxed costs 
hitherto inourred up to this date by the plaintiff, exclusive of the Court 
fee on the plaint. These costs must be paid in within a fortnight from 
the date on which this order is received in the Court below. If the costs 
are not paid in within the time fixed, this application willstand'diamiBsed 
with oosts. 


27 A, 194 (=1904 A. W. N. 273=1 A. L. J. 646.) 

APPELLATE CIVIL. 

Before Mr. Justice Burkitt. 

Khuda Bakhsh (Plaintiff) v. Aziz Alam (Defendant).* 

[cth August, 1904.] 

Civil Procedure Code , section 317 —Execution of decree—Suit based on the ground thet 
the certified purchaser is not the real purchaser— Benamidar. 

One Habib Alam in exeoution of a deoree for money against Masud Al» m 
attaobed and brought to sale the one-third share of Masud Alam in certain nouia 
property, and it was purchased by Aziz Alam, the son of the judgment-debtor. 
Subsequently the same property was again attached and sold at the instance o 
Habib Alam, and this time was purchased by Khuda Bakhsh. Khuda BaM® 
was obstructed in obtaining possession of the property, and thereupon broagc 
a suit for possession to which he made Masud Alam and others, alleged to 
co-paroeners in the property, parties defendants, but not the auction pu^nase * 
Aziz Alam. Aziz Alam was, however, added as a defendant under seotion , 
the Code of Civil Procedure. Held that to these faots section 817 of tbe 
was applicable and that the suit must be dismissed. 

[Dist. 19 I. C. 90.1=19 C. L. J. 830.] 

The facta out of which this appeal arose are as follows 
One Habib Alam obtained a deoree for money against MaiBua Ala • 
In exeoution of that deoree Habib Alam put up for sale the one-third s * 
of Maeud Alam in some house property. The property was 

* Second Appeal No. 585 of 1903, from a deoree of Babu Jai Lai, Subordinate 
of Azamgarh, dated the 23rd, April 1S03, reversing a deoree of Babu Murari La* 

•f Muhammadabad Gohna, dated the 24th of January 1903. 
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auotiion and was purohaeed by Aziz Alam, the son oi the judgment-debtor. 

r?o«V lm0 . er Habib Alam attaohed and pub up again for sale the 
L105J same interest in the same house property which had been attaohed 
and sold under the former decree. At this second sale the property was 
purchased by one Khuda Bakbsh. Bub when Khuda Bakhsh attempted 
to obtain possession under his purchase, he was obstructed, and he 
thereupon brought a suit for possession against the decree-holder and 
Masud Alam and two other persons who were alleged to be oo-purohasers 
in the house property. Aziz Alam was nob originally a party to the suit 
but his name was added to the array of defendants under section 32 of 
the Code of Civil Procedure. The Court of first instance (Muusif of 
Muhammadabad Gohna) deoreed the plaintiff's claim, but on appeal that 
deoree was reversed by the Subordinate Judge of Azamgarh, who found 
that the suit as against Aziz Alam the appellant, before him, offended 
against the provisions of seobion 317 of the Code of Civil Procedure.- 
Against this decree the plaintiff Khuda Bakhsh appealed to the High 
Court. 

Maulvi Muhammad Ishaq for the appellanb. 
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appellate 

CIVIL. 


£7 A. 194= 
1904 A W. 
N. 273= i A. 
L. J. 646. 


Mr. Ahdur Raoof and Maulvi Muhammad Zahur for the respondent. 

BURKITT, J.—This'is in some respects a peouliar suit. One Habib 
Alam, who is a cousin of the defendant respondeat, Aziz Alam, obtained 
a decree for money against Masud Alam, father of Aziz Alam. In exe¬ 
cution of that deoree he pub up for Bale the one-third share of Masud 
Alam in some house property. It was sold by auction and purchased by 
the defendant Aziz Alam, son of Masud Alam. The purchase money at 
the auction was duly deposited in Court and was paid to the deoree- 
bolder, Habib Alam. Some time afterwards Habib, probably hearing 
that the auction purchaser was the son of the judgment-debtor, thought 
that he might try to get some more money out of this property, and so 
he attaohed and pub up again for sale the same interest in the same 
house property which had been attached and sold under the former 
deoree. It was purchased by the plaintiff appellant, Khuda Bakbsh.' When 
the latter attempted to obtain possession under his purchase, he was ob- 
• struoted, and he thereupon brought a suit for possession against the deoree- 
holder and against Masud Alam and two other persons who were alleged 
to [196] be co-parceners in fcbe house property. Aziz Alam was afterwards 
made a defendant under section 32 of the Code of Civil Procedure. The 
suit was deoreed by the Court of first instance, bub on appeal that decree 
was reversed by the learned Subordinate Judge, who most absurdly 
found that the suit was barred by the seoond clause of section 317 of the 
Code of Civil Procedure. The learned Subordinate Judge evidently failed 
to observe that this suit was not one bo obtain a declaration. His 
reason therefore for dismissing the suit cannot be supported. But I am 
of opinion that for other reasons the suit must stand dismissed. The only 
defendant impleaded as a respondent to this appeal is Aziz Alam, and I 
have to consider the suit only as against him.. Now on the frame of the 
suit in the original array of parties the plaintiff, perhaps, nob unwisely, 
avoided aDy mention of Aziz Alam, but it was perfectly clear that, as Aziz 
Alam was the certified purchaser, the suit could nob be fought out with¬ 
out his presence. He was therefore made a defendant. Ib was conten¬ 
ded for the defendant before the Subordinate Judge bhab the suit was one 
which is forbidden by the first clause of section 317 of the Code. I- am 
of opinion, though not without some slight hesitation, that suoh is the 
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1901 cage. The suit; as against the defendants other than Aziz Alam is not at 
Auq 5 - aI1 affected by seotion 117, and in fact they are only nominal defendants 

appellate Bat Whan we ooma to owe °f Aziz Alam and look to 8 ee what is the 
Oivil. r el 1 et whioh the plaintiff must be considered to seek against him, it ig 

- dear that as regards Aziz Alam, the suit can be maintained only on the 

JLA-* 94 = ^ round febafc the purohase of the one-third share in the house property 

N. 273=1 A* made by . Alam wa9 made 0n behalf o{ his father. The plaintiff 
L. J. 618. a PP 0 Hant being the auction purchaser at the second sale of oourse oould 

have no title against Aziz Alam if the purchase by the latter had been 
from his own funds and for his own purposes. But it has been found ag 
a fact that the purchase by Aziz Alam was not a purchase for him¬ 
self, but was a purchase for his father, and that the funds with 
which he made the purchase were supplied by his father. Aziz 
Alam admittedly is the certified purchaser of this property, and from 
what I have said above, it is clear that this suit oan succeed against 
him only on the ground that it has been proved that the [197] pur¬ 
chase made by Aziz Alam was a benami purohase in his fafeher’g 
interest. To use the words of section 317, the suit as against Aziz 
Alam is maintainable only on the ground that the purohase wai 
made on behalf of another person. That I think is the misohief aimed 
at by the firtt clause of seotion 317. It is perfectly clear that, unlegs 
Aziz Alam was made a party, the suit could not possibly succeed, and 
that on his being made a party it oan succeed only on it being proved 
that he was benami for his father. That is the kind' of suit whioh geo- 
tion 317 forbids. For the reason given above, although I may say that 
I disagree with everything oontained in the judgment of the lower Court, 
I must dismiss the appeal with oosts. 

Appeal dismissed. 


27 A. 197 (=24 A. W. N. 224.) 

APPELLATE CIVIL. 

Before Mr. Justice Knox, Acting Chief Justice , and Mr. Justice Aihman . 


Babu Lal {Plaintiff) v. Asi Kunwar and another ( Defendants ) 

[5th August, 1904.] 


Act No. VII of 1870 {Court Pee Act), section 10-(2 )—Court fee—Net profits or market 
value torongly estimated—Limitation. 


Where aotion^ is taken by a Court under seotion 10 of the Court Fees Act, 
1870, the CourtJs not bound, as in the oause of action taken under seotion of 
the Code of Civil Prooedure, to fix a time within the period of limitation for th# 
suit within which the defioienoy in the Court fee must be made good, this Mo¬ 
tion applying to a different stage of the suit from that contemplated by seo- 
tion 54 of the Code of Civil Procedure. Valin Kesava Vadhyar v. Svppa*" 
nair (1) followed. Jainti Prasad v. Bachu Singh { 2 ) and Balkharan Bei r- 
Oovind Nath Tiioari (8) distinguished. Durga Singh v. Bitheshar DayalW 
referred to. 


[Ref. 1907 A. W. N. 18 ; 29 All. 749. F. B.] ' 

* Seoond Appeal No 90 of 1903 from a deoree of L. Marshall, Esq., Officiating 
Diatriot J udge of Ghaeipur, dated the 12th of December 1902, reversing a deojje of 
Rai Ananfc Ram, Subordinate Judge of Ghaiipur, dated the 12th of September 1902. 

(1) (1880) I. L. R. 2 Mad. 808. (3) (1890) I. L. R. 12 All. 189. 

(2) (1898) I. L. R. 15 All. 66. (4) (1902) I. L. R. 24 AIL 218. 
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( Thr plaintiff in this oase oame into Court asking, first, for the can¬ 
cellation of a oertain sale deed, and Beoondly, for possession of the pro¬ 
perty oovered by the sale deed, or, in the alternative, for a decree for 
maintenance of possession. The plaintiff valued the property olaimed at 
Rs, 1,299, and stamped his plaint accordingly. One of the pleas taken 
in the wribeu statement was that the property was undervalued and 27 A. 197- 24 
the plaint in consequence insufficiently stamped. An issue was framed A. W N. 224. 
[198] on this question, and after inquiry the Court found that the true 
value of the property was Rs. 1,851. The Court thereupon took 
aotion under section 10 of the Stamp Aot, 1870, and stayed the suib, fix¬ 
ing a time within which the additional oourt fee was to be paid in. The 
additional oourt fee was to be paid within the time fixed: the suit was then 
heard on the merits, and the Court deoreed the claim, giving the plaintiff 
a deoree for maintenance of possession, as it found him to be already in 
possession of the property in suit. On appeal the lower appellate Court 
(District Judge of Ghazipur) allowed the appeal and diemissed the suib 
on the ground that at the time when the additional court fee was paid by 
the plaintiff the suit was barred by limitation. The plaintiff thereupon 
appealed to the High Court. 

Mr. Abdul Majid and Munshi Oobind Prasad, for the appellant. 

Mr. A. E. Ryv63, for the respondents. 
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KNOX, Acting, C. J.—The suit out of which thiB second appeal has 
arisen was instituted, on a plaint in whioh the plaintiff prayed for two 
reliefs, first, that the sale deed, dated the 9th of March 1896, mighb be 
declared null and void as against the plaintiff and, secondly, that the 
plaintiff’s possession might be maintained over the property oovered by 
the sale deed; and if the plaintiff were found to be out of possession, the 
prayer was that the defendant be dispossessed and the plaintiff be put in 
possession The plaintiff valued the property at Rs. 1,299, and he stamp¬ 
ed his plaint accordingly. One of the pleaB taken in the written state¬ 
ment was that the Buib had been undervalued and the oourt fee paid was 
inadequate. An issue was framed on this question, and after an inquiry 
the Court found that the value of the land in dispute was Rs. 1*851. The 
Court then acting under the provisions of section 10 of the Court Fees 
Aot staved the suit until the additional fee rendered necessary by the 
Court’s finding on the value of the property was paid in. The additional 
fee was paid in wibbin the time fixed by the Court. The Court then heard 
the suit on the merits, set aside the sale deed, and finding that the plaintiff 
was in possession, gave him a deoree for maintenance of possession 
onlv The defendants appealed. They did nob in the memorandum of 
ri99l appeal take any objection bo the aotion of the Court in fixing a 
bime for payment of tbe additional oourt fees. It appears, however, when 
fbpi case was argued in appeal before the learned Judge, a verbal objeotion 
W the period of Umitationfaaa expired before the ac¬ 

tional oourt fee was paid in. the euit should have been held barred. The 
learned District Judge sustained this objection, and without going into 
the merits, dismissed the plaintifi's suit. The plaintifE comes here in 
__. n nd ftDDeal For the respondent reliance is placed on the decisions of 
ZcourHn JaMPrasadV Bachu Singh (1) Balkar anRar v.Gohnd 
mh ZariW and Durga S.ngh v. Bisheihar DayaH 3 This last 
mentioned oase is in point. But it is to be noted that m that oase the 

-- “ (8) 11902) I. L. R. 24 All 218. 




(1) (1898) I. L R. 15 All. 68. 

(2) (1890) I. L. R. 12 All. 129. 
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provisions of section 10, clause 2, of the Court Fees Act Nn vrr , 
were noc referred to. I have consulted the learned Chief ’ W° ^ 
appellate , Wa8 “ party ^ this judgment, and have hi, authority for saying that h ! 

have been different. The other two oases on S r de< T° D mi gbt 

A W Tm Ph °1 T “®? ishable from the presen, casein LreZl thar" 
A. N. 224. on0 o( th em the pIal n t ., and in the other the memorandum ^ ln 

not been admitted when the question of the proper oonrt fee'toto’ 

was raised. In the present case the question of the oonrt fee to be 1 
was not raised until after the nlaint had h„„n .j ? Ie ® co be P»'“ 

The court fee paid was adequate! hayl regard to' h “f rtgi8te / 8d ' 

the plaint. It is clear that section 04 of the Code of '1 

section 10 of the Court Fees Act have reference to diffe - f 

suit. In this view I find the Madron rr- l, r *. . ren ^ stages of a 

Kesava Vadhyar v. Supp anna „ ( ^ U ^ ^ 

ing. A plaintiff tnay make a bona fide mistake as I n f-h« I t fk 
property which he claims, and it would TnmT u 1u6 ° f fch0 

s iafrss r>, ■ 

actT^ T Ca8Q Lk0 • blB bhab 8eeliion 10 of the Court Fees Act was 'en- 
acted. In my opinion the learned Judge was wrong in the view he tort 

I allow this appeal and remand the ease for decision on the merits 

Chief Justice ^ T** 1“ ? 8t ba8 bo0Q 8ftid by the learned Acting 

n W«fl k0d f0r a r de “>a^tory decree and in the alternative for, 
^P aio U t„° 0 rr ih Ife baB b66 “ bold by this Court that it is open to 

that whin t k ! D f ° Sam , 9 8ulfc ,or two 8uoh reliefs. It is quite dear 

period of limbi' S <a ,r ^ asksd ^ or ' Sa ° b may b 0 governed by a different 

■ was eon end ih n ' ™ ^ firat rel,ef ' viz - lor declaratory decree. 

BufficienllJ f d ' the q p aIUt Was ft dequatcly stamped. But it was not 

for possession^*Th a ° fi ° Ver ‘ he 8eooc d alternative relief, viz., a decree 
made ennd wnil . ® deficient oourt fee on the olaim for possession was 

sion Thio ' Wlt ' n tbe pen °d °f limitation fixed for a suit for posses- 
annellJ r \“ y V,0W ’ l8 - aDOther reason why the order of the lower 

iSKflSK :r.V ' mmaM - 1 b ,hi " k, " £ “ 

allowed f h E 9 0TJRT ;“ Tb , 0 °™ er of fc he Court is that the appeal be 
allowed, the decree of the lower appellate Court be set aside, and the 

theVnT a r d6( ^ W1 ? dlreo f ioD0 fc0 fche *<>*er appellate Court to readmit 

annnr^f 6a *. U ^ der lb ri ° rigma ^ num ^ er in fche register and dispose of it 
aooording to law. Costs here and hitherto will abide the result. 

Appeal decreed and cawse remanded . 


UJ (1880) I. L. R. 2 Mad. 308. 
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, 27 A. 200 (=1904 A. W. N. 227.) 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr, Justice Banerji. 

Hans Raj ( Defendant ) u, Ratni alias Jwala Dei ( Plaintiff)* 

„ _ „ _ C5th August, 1904.] 

(sivtl F r °cedure Code % section 588— Sutt of the nature cognizable bv a Oourt of Small 
Causes—Appeal. * 

Tho plaintiff sued as widow of a deceased Brahman priest to reoover from 
the defendant certain books containing lists of the olients of her late hue- 
band and also a sum of Re. GO, on the allegation that the defendant had been 
£201J entrusted with the books and had realized the money as her agent for the 
purpose of oarrying on the business of her deceased husband, and, contrary to tho 
terms of the agency, had not handed over the money whioh he had obtained 
from the olients to her. Held that this was a suit of the nature cognizable by 
a Court of Small Causes within the meaning of seotion 596 of the Code of Civil 
Procedure. 

[Ref. 5 A. L. J. 295 ; 24 M. L. J. 693=14 M. L. T. 46=1913 M. W. N. 879=20 I. O. 
518 : Fol. 19 I.C. 628.] 
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THE plaintiff in this Buit alleged that her late husband had been a 
priest, and &8 suoh owned several books (called pothis) containing lists of 
his clients. She herself, being a womaD, was not able to oarry on her 
husband’s business in person, and had therefore banded over the books 
to the defendant in order that the defendant might carry on the business 
of purohit on her behalf and make over the proceeds to her. The defen¬ 
dant, however, had realized money from the jujmans and had not made 
it over to her according to the agreement between the parties, and the 
plaintiff therefore olaimed restoration of the books and a Bum of Rs. b0 as 
money realized on her behalf by the defendant from the jujmans. The 
Court of first instance (MunBif of DeobaDd) on a construction of the 
agreement between the parties deoreed the plaintiff ’s olaim for the money, 
bub dismissed it so far as restoration of the books was asked for, and 
this decree was confirmed by the lower appellate Court (Assistant Sessions 
Judge of SaharaDpur with powers of a Subordinate Judge). The plaintiff 
appealed to the High Court where, the appeal coming on for hearing 
before a single Judge of the Court, an objection was taken that the suit 
was one of the Dature cognizable by a Courb of Small Causes, and there- 
fore no appeal lay by reason of section 686 of the Code of Civil Procedure. 
The learned single Judge, however, held that the suit was one for reaoiB- 
• b’iod of a contract, and therefore not within the oonguizance of a Court of 
Small CaueeB. He heard the appeal and varied the decree of the Court 
below by ordering restoration of the books. Against thiB decree the 
defendant preferred an appeal under section 10 of the Letters Patent of 

the Courb. 

Pandit Sundar Lai and Pundit Baideo Bam for the appellant. 

Mr. A. E. Byves for the respondent. 

BLAIR and BakerJI, JJ.—The first contention raised in thiB 
appeal iB that the suit was one of the nature* cognizable in £202] a 
Courb of Small Causes, and that, the value of the Bubjeot-matter being 
below Rb. 600, no second appeal lay, and that the learned Judge of the 
Courb wafl wrong in entertaining the appeal. In our judgment this 
contention ifl valid. The plaintiff sued to reoover possession of certain 
books containing lists of olients, which the plaintiff stated she had made 
over to the defendant. She also olai med a sum of Rs. 60, w hioh eh e 

* Appeal No. 29 of 1904 under seotion 10 of the Letters Patent. 
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1904 alleged the defendant had collected on her behalf. The claim was thug 

aug. 5. one for the recovery of moveable property and of money, and was, on the 
face of it, of the nature cognizable in a Court of Small Causes. The 
learned counsel for the respondent contends that the suit oame within 
one of three exceptions mentioned in the seoond aohedule appended to the 
Provincial Small Cause Courts Aob, namely, exceptions 16, 18 and 15. 
Exception 15 relates to suits for the speoifio performance or rescission of i 
oontraot. It is conceded that this is nob a suit for the speoifio perfor¬ 
mance of a contract. The contention aooepted by the learned Jadge of 
this Court is that it waB a suit for the rescission of a oontraot. We are of 
opinion that the suit cannot be regarded as one for the rescission of i 
oontracb. So far from being a suit for the rescission of a oontraot, the soil 
was brought by the plaintiff to recover money in pursuance of a oontraot. 
There is no prayer for the rescission of any oontraot, nor is any allega¬ 
tion made in the plaint from whioh it may be inferred that the plaintiff 
sought to resoind the agreement whioh she filed with the plaint if 
agreement it was. Article 15 therefore has no application to the 
oase. Article 18 is still more inapplicable, as this is not a case of 
trusb. On the contrary, the suit was brought against a so-oalled 
agent for reoovery of property placed in his hands and of money 
received by him on the plaintiff's behalf. Article 31 oannot apply, ai 
the suit cannot by any Stretch of reasoning be said to be one for an 
aocount. The mere faob that aooounts may have bo be taken for the pur¬ 
pose of ascertaining the amount due to the plaintiff oannot give the suit 
the character of a suit for an aocount. The value of the subject- 
matter of the suit must be determined by reference bo the value put by 
the plaintiff upon it in the plaint not only for fisoal purposes but also for 
[203] purposes of jurisdiction. That value in this oase being below 
Rs. 500, section 586 of the Code of Civil Procedure forbids the entertain¬ 
ment of a seoond appeal in suoh a suit. We are of opinion that do 
seoond appeal lay. We accordingly allow this appeal, and, setting aside 
the judgment and decree of this Court, dismiss the appeal to this Court 
with costs. 

- Appeal decreed. 

27 A. 203 (=24 A. W. N. 244=2 A. L. J. 720.) 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight , Chief Justice , and Mr. Justice Burhiti 

Sarabjit Partap Bahadur Sahi and another (Plaintiffs) 
Indarjit Partap Bahadur Sahi and another (Defendants). 

[24th May, 1904.] , 

Hindu law—Faviily custom —Impartible raj—Evidence—Separate acquisition* °J 
holder of impartible raj—Presumption. . . . m y T 

One Raja Fateh Sahi was the owner of a “ raj*riasat " to which by 
oustom the incidents of primogeniture and impartibiffty applied, the 
sons receiving portions of the estate by way of M babuai M allowance, 1 
of the property of the riasat was situate in the district of Saran, but t ^ 
also a not inconsiderable portion in the district of Gorakhpur. After t ^ 
of Buxar in 1764 the property in Saran was confiscated by the British ^ 
ment ; but the Gorakhpur property was then in territory belonging ^ 

Nawab Wazir of Oudh, which was not ceded to the British Governm ^ 

1801. Held that the application of the customs of primogeniture ao 
bility to the Gorakhpur property was unaffected by the confis^tio n ° 

* First Appeal No. 214 of 1901 from a deoree of Babu Ramdhan Mukerji Additk®*! 
Subordinate Judge ohGorakhpur, dated the 3rd of August 1901. 
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P®rby in Saran ; and wnble that even if (whioh, however, was found not to have 
toon the case) the Gorakhpur property had been altogether acquired a (ter con¬ 
fiscation o( the property in Saran these oustoms, being part o! the personal;law 
of the family, would still govern such after acquired property. 

It is of the essenoe of family usages that they should be certain, invariable 
and continuous, and well established discontinuance must be held to destroy 
them. "Where, however, suoh a oustom has been proved the onus is upon the 
party who alleges the disoontinuanoe thereof to prove that fact. Raj Kishen 
Singh v. Ramjoy Surma Mosoomdar (1) and Sooreutiaro Nath Roy v. Mussamai 
Heoramonee Burmoneah (2) referred to. But suoh a disoontinuanoe was held 
not to be established by one instanoe in whioh a female having no title had 
usurped possession of the family property and had then gone through the form 
of making, by way of a compromise, a gift of it to the rightful heir, there being 
otherwise dear and oonsistent evidence of the existence of the oustom. 

A compromise between members of a Hindu family whereby “ babuai '* 
allowance is fixed and a dispute with regard to the family property is [204] 
terminated will, if just and legal, be binding on the minor ohildren of the 
parties thereto. Pitam Singh v.Ujagar Singh (8) and Ghanvirapa v. Danava. 1 2 4) 
referred to. 

If the owner of an estate the devolution of wjiioh is governed by family 
oustom aoquires separate property, but does not in his life-time alienate the 
property so acquired, or dispose of it by his will, or leave behind him some 
indioation of a contrary intention, the reasonable presumption is that he 
intended to incorporate it with the family estate. Lakshmipathi v. Kanda- 
4 am* (6) and Namasam* Kamaya Naik v .Sun&aralingatami Kamaya Naik (6j 
referred to. 


♦ 


[Rtf. 20 I. 0. 810=18 O. W. N. 55 ; 2 Pat. L. J. 239 ; Pol. 011. C. 242=89 M. L. J. 
529=1920 M. W. N. 660=28 M.L.T. 365=44 Mad. 1—Family oustom —Separate 
acquisition in Impartible estate ; 

Ref. 19 M. L. J 4=4 M. L. T. 288; 6i I- C. 623=2 Lab. 114 : Pol. 24 I. 0. 491 
Compromise by parents how far binding.] 

The following pedigree will illustrate the relationship between the 
parlies to this litigation. ^ 

I 


Arimardan Sahi= Dalmardan Sahi. Shamsher Sahi. Ram Bahadur 

Bad am Kuari. I _!_ Sahi- 

Dalip Sahi=U*med | ^ | 

Kuari Jagjit Sahi. Sawant Sahi 

=Ram Char&n 
• Kuari. 

__L 

I « I 

Sidheshwari Prasad Ganjashwari Prasad Rajeshwari Prasad 
Narain Singh._ Naraio Singh. _ Natain Singh. 

1 I 

Plrthipat Sahi. Dalthamman Sah L 

1 

Kharag Bahadur Sahi 
=Tileshwari Kuari. 


Krishan Partap Bahadur Sahi 
Kamal Kuari (Defendant No. 2) 


I 


Satrujit Partap Bahadur Sahi 
(deoeased)=Padam Kuari. 

Indarjit Partap Bahadur Sahi 
(Defendant No. 1). 


1 

Sarabjit Partap Bahadur 
Sahi (Plaintiff No 1). 

Chhatarpat Bahadur Sahi 
aliaa Hira Sabai, minor 
(Plaintiff No. 2). 


(4) (1894) L L. R. 19 Bom. 598. 

(5) (1892) I. L. R. 16 Mad. 54. 

(6) (1898) L L. R. 17 Mad. 422. 
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(1) (1879) I. L. R. 1 Cal, 186. 

(2) (1868) l2|Moo. I. A, 81. 

(8) (187S) L L. R. 1 All. 651. 
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The suit was on© for partition of a large number of villages situate 
in the districts of Gorakhpur, Gaya and Basti, known as theTamkohi Raj. 
The plaintiffs claimed to be entitled to a share in the estate along with 
the defendant Indarjit Partap Bahadur Sahi by right of inheritance accor¬ 
ding to the ordinary rules of Hindu Law. They also put forward alter¬ 
native claims to portions of the property described in various schedules to 
the [209] plaint. As regards the properties mentioned in schedules Bl, B2 
and B3, they alleged that Kharag Bahadur Sahai, grandfather of the 
plaintiff No. 1, was the absolute owner of bhqse properties, and that he 
shortly before his death gave a moiety of them to his wife MuBammab 
Tileshwari Kuari ; that subsequently Musammat Tileshwari Kuari ac¬ 
quired by purchase the properties mentioned in schedule 0, and that she 
was entitled to the properties mentioned in schedule D under a gift from 
her father at the time of her marriage. They also alleged that Kristian 
Partap Bahadur Sahi, the father of plaintiff No. 1, aoquired the pro¬ 
perties set forth in schedule E and owned the same independently of the 
Baja and free from any family custom governing the devolution of the 
Raj. To a share in all these properties the plaintiffs laid claim as being 
properties of Krishan Partap Bahadur Sahi, which descended upon his 
death to the members of his family according to the ordinary rules of 
Hindu Law. 

The defenoe of the principal defendant Indarjit Partap Bahadur 
Sahi, whose estate was under management of the Court of Wards, was 
that all the property in dispute formed part of the Tamkohi Baj ; that 
the Baj was au impartible raj, devolving upon the death of the Raja in 
aooordance with a well-established family ousbom upon the eldest son, 
the younger son or sons, as the oase might bo, obtaining maintenance in 
recognition of his or their rights as a Babu or Babus; that he as the only 
son of the late Baja Satrujit Partap Bahadur Sahi was entitled bo the 
Raj, and the plaintiffs were only entitled to Babuana or maintenance. 
He also relied upon an agreement dated the 20th of July, 1805, which 
was entered into between his father and plaintiff No. 1 shortly after the 
death of their father Raja Krishan Partap, as a bar bo the plaintiff’s 
claim. In this agreement the ousbom of the family was deolared, 
namely, that after the death of the Raja oooupying the gaddi his 
eldest son became the owner and possessor of the entire property 
appertaining bo the Raj-riasat, and the other sons lived with and 
were maintained by him, but that if they wished bo beoome separate from 
the Raja, they gob their rights as Babus out of the property. Then 
it was stated that after the death of Raja Krishan Partap Bahadur 
[206] Sahi, Satrujit Partap Bahadur Sahi beoame the oooupanb of the 
gaddi of the Raj-riasat of Tamkohi according to the practice of the 
family, and the owner of the wholfi property. Then it was agreed 
between the parties that Sarabjib Partap should live aooording to old 
custom with his brother and be maintained by him, but that if at any 
time he wished to separate from his brother, a one-eighth share of the 
entire property of the Raj-riasat should be given to him. It was also 
agreed that if Raja Satrujit should have no male issue, or if, there being 
male issue, they should thereafter fail, then Sarabjib and his male 
descendants should become the owners and oooupy the gaddi of the 

Raj-riasat. 

In the plaint this agreement was mentioned, but there was no 
prayer to have it set aside or cancelled. It was alleged bhat the minor 
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3d fhTVJ? t0 th . 9 0Sme i he hftviD « baan I®"* a month laM 

d lfc0 exeouti,oni Asfco Plaintiff No. 1 it was pleaded ivf!v°L 

wa* t wH e hnT 0m0Dt nob . bindin g bi “. the allegation being that it — 
J h - j a u yOO j Bld ? ratlOn:th! ‘ tth0OOD * 6nfc o( thi0 Plaintiff to it, Appellate 
was obtained by nodi 8 influence, and that it was executed under a mil- 0lTO " 

!&£*£ a ra'r ily oustom 9ocoraiDs fco whioh the - WT 

m .(,J he / S T-Z« 0 « nd ^ Mu8amms(i Ram Kamal Kuari, who waa the »• 244=2 A. 
mother oi plaintiff No. 1, filed a written statement in which she supported L J ‘ 72 °- 

the olaim of the plaintiffs. She also laid claim to some of the villages in 
dispute, as well as to some other villages, under a will alleged to have 
been made by Raja Kharag Bahadur, the father of Raja Krishan Partap 
Bahadur, in favour of his wife Musammab Tileehwari Kuari, and a 
subsequent gift by Tileehwari Kuari to hereelf. 

\ u^» t j^ 0Ur ^ 3 * D0baD00 (Additional Subordinate Judge of Gorakh¬ 

pur; held that there was no foundation for the olaim of the eeoond 
efendant, and disallowed it, and she did not appeal from that degree, 
ihe Oourfc also held that the property in dispute formed an impartible raj, 

i the agr60m0nb o{ th ? 20fch o( July. 1895, was binding upon plain- 
1» though not upon his eon, he being no party to it. Ab regards 

ToArji erDat - ive ° la . im of fche P laintiiff fcbe Courfc h ® Id that all the property 
L207J mentioned in the eohedules to the plaint formed part of the raj 

and descended in aooordanoe with the family oustom set op by the 
principal defendant. The suit was accordingly dismissed, and from this 
decree the plaintiffs appealed bo the High Court. 

Sir Walter Colvin , Babu Jogindro Nath Chaudhri and Munshi Jang 
Bahadur Lal y for the appellants. 


The Hon’ble Mr. Conlan, Mr. G. A. Wood, Pandit Sundar Lai and 
Pandit Moti Lai Nehru, for the respondents. 

Stanley, C, J., and BURKITT, J.—This is ao appeal against a 
decree of the Additional Subordinate Judge of Gorakhpur, dismissing the 
plaintiffs' olaim. The plaintiffs are Sarabjib Partap Bahadur ’Sahi, 
younger son of the late Raja Krishan Partap Bahadur Sahi, and Chhatar- 
pat Bahadur Sahi, his minor son ; aud the defendants are Raja Indarjib 
Partap Bahadur Sahi, the minor son of the late Raja Shatrujib Partap 
Bahadur Sahi, who was fche eldest son of Raja KriBhan Partap Bahadur 
Sahi, and Musammat Ram Kamal Kuari, mother of plaintiff No. 1. 


, This suit is one for the partition of a large number of villages, 
situate in fche districts of Gorakhpur, Gaya and Basfci, known as fche 
Tamkohi Raj. The plaintiffs claim fco be entitled fco a Bhare in fche estate 
along with the defendant Indarjib Partap Bahadur by right of inheri¬ 
tance according fco fche ordinary rules of Hindu Law. They also pub 
forward alternative claims fco portions of the property deeoribed in fche 
eohedules to the plaint. As regards fche properties mentioned in schedules 
1 B2, and B3, they allege that Kharag Bahadur Sahi, grandfather of 
plaintiff No. 1, was absolute owner of these properties, and that he 
shortly before hiB death gave a moiety of them to his wife Musammat 
Tileshwari Kuari ; that subsequently Musammat Tileehwari Kuari 
Required by purohase fche properties which are mentioned in eohedule 
and that she was entitled to fche properties mentioned in eohedule 
B under a gift from her father at fche time of her marriage; also that 
Krishan Partap Bahadur Sahi, the father of Plaintiff No. 1, acquired the 
properties set forth in ischedule B and owned the same independently 
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490 i of the Raja and free from any family custom governing the devolution 
May 24. of tbe Raj. To a share in all these properties [208] the plaintiffs lay 

- olaim as being properties of Krishan Partap Bahadur Sahi, which 

Appellate deacended upon his death to the members of his family according to 

C ^‘ the ordinary rules of Hindu Law. 


27 A 2° 3 = Th0 de{enO0O f tbe principal defendant, Indarjit Partap Bahadur 

fl 2 244=^2 A Sabi, whose estate is under the management of the Court of Wards, he 
L. J. 720. being a minor, is that all tbe property in dispute forms part of the Tam- 

kohi Raj and that this Raj is an impartible Raj, devolving on the death 
of a Raja in accordance with a well-established family oustom upon the 
eldest son, the younger son or sons, as the case may be, obtaining main¬ 
tenance in' recognition of his or their rights as a Babu or Babus, and that 
as the only son of the late Raja Satrujit Partap Bahadur Sahi, he is en¬ 
titled to the Raj and the plaintiffs are only entitled to Babuana, or 
maintenance. He also relies upon an agreement, dated the 20th day of 
July 1895, which was entered into between his father and plaintiff No. 1, 
shortly after the death of their father Raja Kishan Partap, as a bar to 
the plaintiffs’ olaim. In this agreement the custom of the family is dec¬ 
lared, namely, that after the death of the Raja occupying the gaddi 
his eldest Bon beoomes the owner and possessor of the entire property 
appertaining to the Raj-riaeat, and the other sons live with the eldest son 
and are maintained by him ; but that if they wish to beoome separate 
from the Raja, they get their rights as Babus out of the property. Then 
it is stated that after the death of Raja Krishan Partap Bahadur Sahi, 
Satrujit Partap Bahadur Sahi became the oocupant of the gaddi of the 
Raj-riasat of Tamkohi according to the practice of the family and the 
owner of the whole property. Then follows the agreement of the parties 
that Sarabjit Partap should live aooording to hold custom with his bro¬ 
ther and be maintained by him, but that if at any time he wished to se¬ 
parate from his brother a one-eighth share of the entire property be¬ 
longing to the Raj-riasat should be given to him. It was also agreed 
that if Raja Satrujit should have no male issue, or if, there being male 
issue, they should thereafter fail, then Sarabjit and his male descendants 
should become the owners and oooupy the gaddi of the Raj-riasat. In 
the plaint this agreement is mentioned, but there is no prayer to have 
it set aside or cancelled. It is alleged, as is the oaae, that plaintiff 
[209] No 2 was no party to the same, he having been less than a month 
old at the date of its execution. The plea is advanoed that this 
agreement is not binding on plaintiff No. 1, the allegations being that it 
was without any consideration; that the oonsent of plaintiff No. 1 to is 
was obtained by undue influence and misrepresentation and that it was 
executed under a mistaken notion that there was a family custom 
according to which the properties form an impartible raj. The defendant, 
Musammat Ram Kamal Kuari, who is the mother of the plaintiff Sarabjit 
also filed a written statement, and in it. 6he supports the olaim of the 
plaintiffs. She also lays olaim to some of the villages in dispute and 
also to a share in some other villages under a will alleged to have been 
made by Raja Kharag Bahadur, the father of Raja Krishan Partap 
Bahadur, in favour of his wife Musammat Tileshwari Kuan, and a 
subsequent gift by Musammat Tileshwari Kuari to her. 

The Court below held that there was no foundation for the olaim of 
fchie last mentioned defendant, and disallowed it, and she : has not 
appealed from the deoree. It also held that ‘the property in* dispute 
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k™ ed a V“ P . ftTtible Ra * and fchat tbe agreement of the 20bh of July 
1905 was binding upon plaintiff No. 1, bub was not binding upon hi b eon, Mat 24. 
he being no party to it. Ab regards the alternative claim of tbe plaintiffs, — 
the Court below held that all tbe property mentioned in tbe schedules AppELLAT E 
to tbe plaint formed part of the Raj and descended accordingly in 
accordance with the family custom set up by the principal defendant. 27 A 203 = 
It will be convenient here to give the family pedigree beginning ^ A. W. 
with Raja Fateh Sahi. It is not necessary for the purposes of this suit ^ 

to trace it further baok. The parties to this suit are the great-great- L 720, 
grandsons of Ram Bahadur Sahi, who waB the youngest of the four sons 
of Raja Fateh Sahi. 


[210] MAHARAJA FETEH SAHI. 


Arimardan Sahi 
=Badam 
Kuari. 


I 

Dalmardan 

Sahi. 

1 

Dalip Sahi 
=Usmed 
Kuari. 


I 


I 

Shamsher 

Sahi. 

I 


Jagjit 

Sahi. 


I 


1 

Ram 

Bahadur 

Sahi 


Sawant 
Sahi= 
Ram Charan 
Kuari. 

i 


I 

Sidheshwari 
Prasad Narain 
Singh. 


I 

Ganjeshwari 
Prasad Narain 
Singh. 


I 

Rajashwari 
Prasad Narain 
Singh. 


* 

I 


Pirthipat Sahi. 

1 

Kharag Bahadur 
Sahi=Tileshwari 
Kuari. 

1 

Krishnan Partap Bahadur Sahi 
—Kamal Kuari (Defendant No. 2) 

1 


I 

Dalthamman Sahi. 


Satrujit Partap Bahadur Sahi 
(deoeased) 

=Padam Kuari (widow). 

Indarjib Partap Bahadur Sahi 
(Defendant No. 1). 


1 


Sarabjlb Partap Bahadur Sahi. 
(Plaintiff No. 1). 

I 

Chhatarpat Bahadur Sahi alias 
Hira Sahi. minor 
(Plaintiff No. 2). 


We shall firBt deal with tbe question of impartiality. The Tamkohi 
estate belonged to Raja Fateh Sabi and is situate in territory whioh 
formerly belonged to the Nawab Wazir of Oudb, but was ceded to the 
British Government in the year 1001. Whether the entire of this estate 
was acquired by Fateh Sahi or part only was acquired and part inherited 
by him from his ancestors is a matter in controversy in this appeal. It 
lies on the west side of the river Gandak. On the opposite bank of this 
nver lies the Raj formerly known as tbe Hansapur Raj, now the Hatwa 
Baj, in tbe district of Saran, whioh belonged to Raja Fateh Sabi and to 
bis ancestors before him for many generations. This territory formerly 
belonged to the kingB of Delhi. After the battle of Buxar, in tbe year 
1764, when this territory fell into the hands of the East India Company, 
Baja Fateh Sahi refused to acknowledge allegiance to the British, 
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and in consequence was obliged to leave his estates in that [211] 
territory. He crossed the Gandak and settled on property situate 
on the west bank of the river, which was formerly described as Bank 
Jogni. The Haneapur estate in the diatriot of Saran is admittedly an 
impartible Raj. Owing to the hostility of Raja Fateh Sahi it was con¬ 
fiscated by the British Government and iet out to'farmers until the year 
1790, when the Government conferred it upon Raja Chattardhari Sahi, 
at that time the eldest surviving member of a younger branch of the 
family of Raja Fateh Sahi. 

The sons of Fateh Sahi made several ineffectual appeals to the 
British Government for reinstatement in this part of their ancestral pro¬ 
perty. At a later date litigation ensued between two of the grandsonB of 
Raja Chattardhari Sahi on the one side and a great-grandson on the other. 
The grandsons claimed to be entitled by inheritance in accordance with 
the ordinary rules of Hindu Law to a moiety of the entire property left 
by their grandfather. The great-grandson disputed their right to any 
share, alleging that the Raj had come to him as a member of the eldest 
branoh of the family in accordance with the well-established oustom of 
the family. The litigation closely resembles that in the present case. It 
was held by the appellate Court confirming the decision of the Court 
below that the Haneapur property was a Raj and that by the rule of the 
family it descended entire to a single heir ; that the Government by 
setting aside a particular branoh of the family did not in intent or in fact 
confiscate the property and thereby extinguish the rights of every mem¬ 
ber of the family ; that the family oustom and the oustom of the Raj 
were not destroyed by the infringement of the oustom by virtue of whioh 
Raja Chattardhari Sahi aoquired the estate (see Special Number Weekly 
Roporter, 97). This decision was upheld upon appeal by their Lordships 
of the Privy Council (12 Moore's Indian Appeals, 1). This litigation 
established th8 fact that the Hanaapur estate was an impartible Raj, and 
this indeed is not denied. The oase for the plaintiffs appellants is not 
that Raja Fateh Sahi did not formerly possess an impartible Raj in the 
district of Saran, but that the property whioh he inherited or acquired on 
the west bank of the river Gandak, and which belonged at the time of 
[212] acquisition to the Nawab Wazir of Oudh, formed no part of that 
Raj and was not impressed with the character of imparbibility. It is 
said it was his self acquisition, with whioh he could deal as he pleased. 
The litigation to which we have referred, it is bo be observed, had no 
concern with any property Bituate out of the district of Saran, but only 
to the property in Saran whioh had been confiscated by the British 
Government. The Gorakhpur district was at this time in the territory 
of the Nawab Wazir. For this reason, no doubt, we do not find in the 
reports of the above mentioned suit any special reference of the posses¬ 
sions of Raja Fateh Sahi out of the district of Saran. We notioe, however, 
that in the judgment of their Lordships a reference is made to the estate 
of Raja Fateh Sahi situate in the dominions of the Nawab Wazir. 

The information given as to this family in this historical records of 
the district is meagre. Few matters are stated in them, and some of 
these, as we shall presently Bhow, are inaccurate. In the Settlement 
Report of the Gorakhpur district of 1871 we find the following passage 
at page 131:—“Talooka Bank Jogni belongs to the Raj of Tumookoee 
(Tumkohi). The original founder, a relative of the Hatwa Raja, is said 
to have crossed the river Gundak from the adjoining district of Saran 
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lf iD tW ° vilUge9 ' BRQk Josunee, whioh be 
porohaaed from tbs former proprietors. In those days, when a state of 

warFare and internal strife was the normal oondition of this uargana, the 

M, a l tU „ ral /°? 9 < eqaen i- e ° f * powerfu! obtaining such a footing in it was 
gradual formation, partly by violent usurpation and partly by volun¬ 
tary transfers of weak and powerless zemindars, of a large talnfca, whioh 
in time oame to inolude all the villages in the vioinity whioh the talukdar 
considered worth possessing. This taluka has the reputation of always 
having been well managed. The late Raja Khurak Bahadoor (Kharag 
t- ? whose. systematic good management was a model to other 

a uk ars in this district, died about a year before the present revision of 
settlement and the present Raja was then a minor. It is gratifying, 
however, to be able to record that sinoe the death of Khurak Bahadoor the 
estate has been equally well managed without the intervention of the Court 
of Wards by Rani Talessur Kuari, the mother of the minor Raja.” 

In his Statistical Aooount of Bengal, Vol. XI, p. 369, Sir W. W. Hunter 
writeB in regard to the Hatwa family as follows:—'When the East India 

Company obtained the financiaUdminisbration of Behar in 1765, Fatti 

Sahai, then Raja of Hatwa, refused to pay revenue to the Company. On 
being pressed by the English troops, he retired to a large tract of forest 
between Gorakhpur and Saran, whenoe he frequently invaded the British 
territory. His inroads constantly interrupted the collections of revenue 
in 1772, and he is supposed to have killed one Gobind Ram, who then 
rented the property of Husepur. The Collector finding that the revenue 
of the Hatwa 6fltate could not be collected recommended that the Raja 
should be pardoned on the promise of his raceiving an allowance from 
Government. This proposal was sanctioned. The Raja came to Patna 
and promised that he would remain quietly with hie family at Husepur. 
This promise, however, he soon broke; and up to 1775 committed con¬ 
stant depredations on the Company’s territories/’ In the Historical 
Aooount of the North-WeBtern Provinces, edited by Mr. Atkinson in 
1881, at p. 450, Vol. VI, we find the following account of this district:— 
The terrible state of insecurity in the Sidhua Jogna pargana gave the 
opportunity for the rise of the two principal talukas which still comprise 
between them the greater portion of the pargana. The first of theBe was 
Bank Jogni taluka or Tamkohi Raj, whioh was founded by Fateh Sabi 
Bhuinhar, Raja of Boshyarpur (Haneapur) in Saran. He claimed descent 
from Mayyura, founder of the Majhauli Raj by a Bhuinhar wife ; and his 
descendants are still recognised as connections by the Majhauli family. 
Refusing to acknowledge British authority, he was, after the battle of 
Buxar, expelled from Saran and settled on an estate he had bought a few 
years before in tappas Bank and Jogni. He brought with him a large 
amount of treasure and received also the support of the Majhauli Raja, 
who was wise enough to see the advantage of retaining a friendly power as 
a rampart between himself and the BaDjharas. By usurpation, or more 
oommonly by voluntary transfers from weaker zamindars, be extended hiB 
possessions swiftly and widely over the south-east of Sidhua Jogna, and 
[214] before his death was recognised as talukdar of nearly a hundred 
villages.” These extraots are relied upon by the appellants as showing 
that the possessions of Raja Fateh Sahi in the district of Gorakhpur 
were aoquired by him after bis accession to the Raj of Hanaapur, and 
that no part of the Tamkohi estate came to him by descent, and the 
contention is that the property so aoquired by the owner of an impartible 
Raj and dealt with by suoh owner in the manner in whioh Raja Fateh 
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Sabi dealt; with the Tamkohi estate cannot; be regarded ae impartible or 
subject to the family custom which governs the devolution of the Raj. 
The Hansapur Raj, it will be observed, is situate in territory which 
belonged to the king of Delhi, whilst the Tamkohi estate is in territory 
which was ceded to the British by the Nawab Wazir of Oudh, but we do 
not think that anything turns on this. 

The argument advanced by the appellants is that Raja Fateh Sahi 
was Raja of the Hansapur estate alone, and that when he was expelled 
from this Raj he was a Raja without any Raj; that the property acquired 
by him in Gorakhpur was a reoent acquisition to which the family custom 
could not be said to afctaoh ; and that the respondent cannot pray in aid 
of the alleged impartiality of that property a ouston which was inoidenb 
to the Hansapur Raj. It was further contended on behalf of the appel¬ 
lants that if bhe ouetom did ever exiet as an inoidenb bo the property, it 
was discontinued. On behalf of the repondent it is contended that bhe 
Hansapur estate extended into the distriob of Gorakhpur and embraoed a 
considerable territory in that district long before the time of Raja Fateh 
Sahi, and that it is an error bo suppose that all the Tamkohi esbate was 
the self acquisition of Raja Fateh Sahi. Now that bhe respondent is a 
Raja is not and cannot be disputed. He is officially recognised by Govern* 
ment as an hereditary Raja and is known as the Raja of Tamkohi. The 
question is, is he a Raja without a Raj ? We shall first then consider 
whether the Hansapur Raj extended into and embraoed property in 
Gorakhpur, and also whether bhe custom of impartiality, whioh 
was incident to the Hansapur Raj, also beoame or was inoidenb 
to the Tamkohi estate and was an invariable and continuous custom, 

bearing in mind that “it is of the essence of family [215] usages^ that 
they should be oertain, invariable and continuous.” and that well 
established discontinuance mu6t be held to destroy them.' Raj Kishen 
Singh v. Ramjoy Surma Mozoomdar (l). 

The information given in the historical records, to whioh we have 
referred, in regard to the Hansapur Raj, shows no brace of deep re¬ 
search or investigation, and it is doubtful if any great value can be 
attached to it. One might be led by it to suppose that no property in 
Gorakhpur was possessed by the Rajas of Hansapur before the time of 
Raja Fateh Sahi, and that it was only upon his expulsion from Saran 
that Fath Sahi acquired property in Gorakhpur. On examination of the 
evidence before us, however, this does nob appear to be the case, for there 
is documentary as well as oral evidence whioh leaves no doubt on our 
minds that Raja Fateh Sahi and his ancestors owned property in Gorakh¬ 
pur long before his expulsion from Saran, and that these properties were 
of considerable extent and value. As evidence of this we may first refer 
to a letter, dated the 6bh February 1777 (No, 1734 of the record) whioh 
was addressed by the Proviooiaf Council of Patna to the Governor-General 
(Mr. Warren Hastings) and Council, on the subjeob of these estates. In 
this letter it is stated that “ Futty Saw Fateh Sahi) holds the 
zamindari of Bank Jogni in Sirkar Gorakhpur adjoining to the district of 
Hussajpur, and from bhe collusion whioh has always prevailed between 
him and the different Ammils of the Nabobs in that country, we have 
reason to believe that the Nabob himself is defrauded of his just revenue 
at the eame time that Futty Saw seoures to himself a retreat and keeps 
the whole district Huesypur in a oontinual alarm. The zamindari of 

" (1) (1872) I. L. R. 1 Cal. 186. 
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OnUflinr * eTe 0O “ 9 5 ' 9ar8 ag0 hold under the same 

OoUeobor and the Nabob b offioers revived their revemio Irom tho Ammil 

of Hussy pur till the former found it more to their own private advan¬ 
tage to Beparate them We therefore think it this expedient should be 

again adopted, it would be more likely than any other to effeot the 
pnrpoae of securing the person of Futty Saw by destroying his 
mnuenoe in the only plaoe where he now finds protection. The [216] 
present farmer of Haesypur, we understand, would readily engage and 
give seourity for the regular payment of the rents of that part of 
Futty Saw s zamindari in the Nabob’s dominions on a fair reasonable ad¬ 
justment, taken either from the a medium of the last four or five years 
or from a new equitable valuation.’* The meaning of this is that Raja 
Fateh Sahi should be turned out of his Gorakhpur territories and that 
those territories should be handed over bo the farmer of the Hansapur 
estate.^ It is later on stated in this letter that the usual (i.e., annual) 
valuation of Bank Jogni was at that time Rs. 25,000. Now an estate of 
the annual value of Rs. 25,000 in 1777 must have been one of consider¬ 
able extent, for it is common knowledge that in those days lands were 
assessed at a low value and that since, under British rule, property has 
enormously inoreaeed in value. It is not possible to regard property of 
suoh annual value as being insignificant. It afforded Raja Fateh Sahi 
the means, when he was driven out of Saran, with the aid of his retain¬ 
ers and followers of committing depredations and raids in British terri¬ 
tory, and in faot of waging war, no doubt on a Bmall scale, upon the 
servants of the East India Company. The estate of Fateh Sahi is des¬ 
cribed in this letter as being part o] his zamindari, it is nob treated as 
being separate and distinot from the Hansapur Raj, and both estates 
were, it is to be noticed, held for some years under tho same Collector. 
This letter, which deals with the condition of things so long ago, coming 
as it does from an authoritative source, furnishes valuable evidence. 
After the expulsion of Raja Fateh Sabi several petitions were presented 
bo Government by his sons with a view to the recovery of the Hansapur 
estate, and in these the property in the distriot of Saran, as also talukas 
Bank Jogni and Bishanpura, are described as the ‘ ancestral property of 
Fateh Sahi and his sons.” The first of these is a petition presented by 
all the four sons bo the Governor-General in Counoil on the 9th of April 
1808, through the Secretary to Government in the Judioial Department 
(No. 148 of the record). In that petition referring to the settle¬ 
ment whioh had been made by Government with Chhatardhari Sahi, 
the petitioners state as follows:—“ It has ever been the custom in 
[217] our family that while the eons of the Raja are in existence the 
sons of the Babu (or youDger brother) oannot have any title to the 
zamindari. Chattardhari Sahi is the eon of the Babu, and we are the 
sons of the Raja. To us, as such, has a lease of pargana Jogni Bank in 
Gorakhpur, whioh also is our hereditary zamindari, been granted by the 
Collector of that zila, efco. 1 * The petition is sigued by Arimardan Sahi 
aa Raja and by his brother as Babu, Another petition is that of Raja 
Arimardan Sahi, dated the 24th of September 1816 (No. 147 of the 
reoord) in whioh the parganas of Kalyanpur, Kawadi, and Sipah and the 
villages in pargana Paohlaka in the distriot of Saran, talukas Bank Jogni 
and Bishanpur, etc., in pargana Sidhua Jobna in the distriot of Gorakh- 
pur, etc., are described as the ancestral property of Raja Arimardan Sahi 
under a Royal Farman. In another petition of the same Raja, dated 
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the 21st of May 1821 (No. 146 of the reoord) the same villages are 
described as the “ancestral zamindari Raj property of the petitioner who 
has in his possession the Farmans of the Kings.” This petitioner states 
that his forefathers and the petitioner have continuously been in posses¬ 
sion of them “ without interruption and participation on the part of 
anyone else.” These petitions indicate that there was ancestral pro¬ 
perty in the district of Gorakhpur and that this property was regarded 
by the sons of Raja Fateh Sahi as parb and parcel of the Hansapur 

Rij. 

A not unimportant dooument whioh was given in evidenoe on behalf 
of the defendant respondent without objection in the Court below, but to 
which at a late stage of the hearing of this appeal, namely in the reply 
of the learned advocate for the appellants, objection was taken as nob 
having been legally proved, is a copy of a list of villages comprised in 
taluka Bank Jogni, the zamindari property of Raja Kharag Bahadur Sahi, 
taken from the settlement volume of 1883. A certified copy of this list 
was admitted in evidence without objection in the Court below. The 
objection taken to ib before us is that is does nob appear by whom the 
list was prepared and that it is not properly attested. Having regard to 
the fact that this objection was taken at a time when the respondent 
could not supplement his evidenoe, it seemed to us proper to send to the 
1218] Collector’s Court for the original settlement volume of 1833, and 
it has been produced before us. From a perusal of ib ib appears that 
this list was prepared on the 7th of January 1832 by one Rioha Ram, 
who was at the time the Mukhtar of Rani Rajeswari Kuari, the mother 
and guardian of Raja Kharag Bahadur Sahi, on the occasion and for the 
purposes of an GDQuiry by the Collector into the zamindari of the Raja 
of Tamkohi in respect of the villages forming taluka Bank Jogni, and that 
the list was verified by a deposition of Rioha Ram, whioh is filed with 
it in the settlement volume. Being of opinion that under the oiroum- 
stances the list and deposition should not be shut out we admitted them 
in evidenoe under the provisions of seotion 568 of the Code of Civil 
Procedure, and we gave directions that certified copieB of them should 
be prepared by the Court officers and be attached to the reoord. Baja 
Kharag Bahadur Sahi, on whose behalf the list was prepared, was the 
grandfather of the plaintiff Sarabjib. From the list in question, whioh 
no doubt gave acourate details, having been made by the agent of Rani 
Rajeshwari Kuari, the guardian of Raja Kharag Bahadur, ib appears 
that there were no less than 213 villages in Gorakhpur appertaining to 
the Raj, which were ancestral villages of Raja Fateh Sahi. The names 
of these villages are all mentioned in it. Other villages are mentioned 
as having been parchased by Raja Fateh Sahi, as well as villages whioh 
were in the possession of Dalmardan Sahi and Ram Bahadur Sahi as 
Babus. The evidenoe furnished by this dooument lendB considerable 
gupport to the view that the Rajas of Hansapur owned large possessions 
in the district of Gorakhpur, and that it is not the case that the property 
in this district was only acquired by Raja Fateh Sahi after his expulsion 
from Sarac. That this estate was of large extent and value is also indl- 
oated by a judgment (No. 118 of the record) delivered in a suit which 
was brought by Shamsher Sahi against Raja Arimard Sahi in respect 
of his Babuai ilaka. Appended to the deoree is a list of villages men¬ 
tioned in the Sanad granted by Raja Fateh Sahi to Shamsher Sahi, 
with the area of the villages. Acoording bo this the area of the 
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Bank Toeni, 1 Vw. r°° rdlDg the Ievoa ™ ofthe entire taluka of 

-Dank Jogm ab this time amounted bo upwards of 65 000 runees Tho 

evidenoe thus supplied shows beyond any doubt that propeTform^ng 

to tb° f ° r ap P ur6a f an “°' 6be Han0apur Ra i was acquired and belonged 
liTf? 0f a Ra3a Fateh Sabi ' and that Ra i a Fateh Sahl was 
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Some witnesses, who are related to or oonneoted with the HansaDur 

hTr e ^ ele eX fT in ,1 T b8h « al! °! the defendaDt ' aQ h in the course of 

^ detailed from family tradition matters which also go to 

establish that in the time of the ancestors of Fateh Sahi the Raja of 

Uansapur possessed many villages in Gorakhpur whioh formed part of 

the Hansapur Raj, villages situate in Gorakhpur having been given by 

way of Babuai allowance bo cadeb branohes of the family. This evidence 

wag received in the Court below without objection and only at a late stage 

o the hearing of this appeal, namely, in the reply of the learned advocate 

nt 6 ?? - lantJB ’ WaB any ob i eobion a0 b0 ifca admissibility raised. Mr 
1V% ' ° n b0haH ° f fche app0llaafc8 * contended that the statements 
ot these witnesses were not admissible in evidence, being made merely 

from hearsay. Now, under section 49 of the Evidence Act, [2201 
when the Court has to form an opinion as to the usages of a* family 
the opinions of persons having speoiarmeans of knowledge thereon are 
relevant facts. So far as the evidence objeobed to can be held to fall with¬ 
in this seobion, it is no doubt admissible. Commenting upon evidence of 
this description in the case of Oaruradhwaja Prasad v. Superundhwaja 
M.i* their Lordships of the Privy Council say, at pages 51 aud 

seobion 49 when the Court has to form an opinion on (inter 
alta) usages of any family, the opinions of persons having speoial means 
of knowledge thereon are also relevant. Bub by section 60 if oral evi¬ 
dence referB to an opinion or the grounds on whioh that opinion is held 
it musb be the . evidence of the person who holds that opinion on those 
grounds. Their Lordships think it is admissible evidence for a living 
wibnesa to state bis opinion on the existence of a family custom and 
state as the grounds of that opinion information derived from 
aeoeased persons, and the weight of the evidence would depend on the 
position and character of the witness and of the persons on whose state* 

? , 8 b »s formed his opinion.” Bearing in mind this rule, we shall 
with the evidenoe of these witnesses. Their evidence is direoted to 
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establish the oase of the respondent and to prove that the Tamkohi 
estate is an impartible Raj and has been held by a lon^ suooession of 
Raias from a period lorn? anterior to the expulsion of. Fateh bahi from 
Siran If it be a fact that villages in Gorakhpur were given by the prede¬ 
cessors in title of Fateh Sahi to cadets of the family by way of Babuai 
ailowano^s this would go some way to prove that the family oustom 
Governed the Tamkohi as well as the Hansapur estate. Two Rajas are 
mentioned in the course of this evidence, namely, Raja Rudra Sahi and 
Raja Sardar Sahi, the latter of whom was the father and immediate pre¬ 
decessor in title of Raja Fateh Sahi, while Raja Fateh Sahi, was the 
eighth Raja in succession to Raja Rudra Sahi. Babu Mahesh Prasad 
Sahi, an old gentleman of 70 years, is one of the witnesses to whom 
we refer. He is related to the Hatwa family (i.e., the Hansapur family), 
being a descendant of Sumer Singh, one of the four sons of- 
Raja Rudra Sabi. He says that Sumer Sahi lived at Gaura, a village 
[221] which he had obtained along with two other villages in the dis¬ 
trict of Gorakhpur from Raja Rudra Sahi by way of Babuai allowanoe. 
The other villages are Dubni and Katwa, and the witness says they are 
still in hie possession. He mentions other instances in which other vil¬ 
lages in Gorakhpur were given to cadet branohes of the Hansapur family 
These Babas. ha says, belong to the branoh of Gambhir Sahi, who was 
the son of Raja Rudra Sahi and brother of Sumer Sahi, and were settled 
in tho villages of Tirman Saha, Badraon, Pakba and Banbira in the 
Gorakhpur distriot. He then described how a Raja lived and ruled at 
Tamkohi and observed all the ceremonials whioh are usual in the oase of 
a Raj His knowledge as regards the grants made by way of Babnai 
allowance was altogether derived from family reputation.. He says that 
he heard of the grants from his grandfather Ardhwan Sahi and from his 
uncle Narain Sahi; the former lived at mauza Tirman Saha, while the 
latter lived at mauza Pakba. The evidence of this witness is clear, de¬ 
finite and precise. In no reBpeot was he shaken in cross-examination, 
and we have no reason to doubt that his statement faithfully records 
what he had learnt from the members of his family of an older gener¬ 
ation. According to his evidenoe, so far back as the time of Raja Rudra 
Sahi, five generations or so before the time of Raja Fateh Sahi, villages m 
Gorakhpur were given to the younger members of the family by way of 
Babuai allowance. Another witness who gives evidence to the same 
effect is Babu Ram Prasad Sahi, an old zamindar of the age of lb years, 
residing at Suria in the district of Gorakhpur, also related to the 
Tamkohi family. He says the village of Suria in the Gorakhpur disbric 
was given by Raja Sardar Sahi, the father of Raja Fateh Sahi, to his 
great grandfather Baijnath Sahi on the occasion of the marriage of the 
latter to the daughter of Raja Sardar Sahi. This witness was subjected 
to a long cross-examination, but was in no respect shaken in ms 
evidenoe. In answer to a question put to him by the-, pleader for 
defendant No. 1 he mentioned another instance in which a village m 
the district of Gorakhpur was given by Raja Sardar Sahi as dower 
on the marriage of a daughter. He eayathat ™™**™*™ 
given as dowry to Talihar Sahi, ancestor [222] of Babu Billar Sahi, 
at the marriage of the daughter of Sardar Sahi and that this vil¬ 
lage is still in the possession of the family Talihar Sahi. He give 

further evidence in regard to the Tamkohi family and m proof oi 
the carrying out of the ceremonies cf tilak and gaddi-nashmi on we 
succession to the estate of a Raja. Babu Narain Sahi, the next witness 
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Marnath bahi, be (the witness) was descended ; that the descendants J 244=2 A - 

to Palh^ 80D ® ° f , Gambb ' r 9ahi settled in mauza Tirman Sahu, another L ’ 1 720> 
n Pakha, a third in Pharenda and the fourth in Banbira all in fho 

bhh“sahi“ r a'' 0t "°A a ^ d , a11 tb f e villag0S ba, ‘ b00Q in fcbe family of Gam- 
Harnath V^V ° f Gambhir 8ab i J bis own ancestor 

all of 6 wh S V b reCel f V n Vl ’ lagefl ' also 'n the Gorakhpur district, 

'l 1 ° f wh ‘ oh are still held by bun. In answer to a question in 

oross-exAmination he mentioned the names of the six villages which 
ad been given by way of Babuai allowance, namely, Pakha Ram- 
nagar, Korbiewa Buzurg, Malehwa, Bhanpur and Lohraulia. All these 
villages are in the Gorakhpur district. This witness is a man of 
meana and position. He says that the inoome from the villages owned 
y imgelf and th6 descendants of his two brothers amounts to Rs 20 OQQ 
annually ; and that in addition to this a money-lending business is carried 
on the profits of which amount to Rs. 2,800 annually. He further 

!r 1 he hl “ 8elf had P urohaaed zamindari property worth 

tfa. 1,42,000. Nothing was elioited in oross-examination which throws 

any doubt upon his reliability and veracity, and we have not the 
slightest hesitation in accepting his evidenoe as altogether reliable, 
it and bhe evidence of the two other witnesses to whom we have 
referred cannot, we think, be wholly rejected as inadmissible. It 
ln aubstanoe represents the opinions of persons having special [iJ23] 
means of knowledge based on information derived from deceased mem¬ 
bers of the family, and canDob be treated as of no value. It goes bo 
show that the Rajas of Hansapur, prior to the time of Raja Fateh Sahi, 
owned a considerable extent of property in the district of Gorakhpur’, 
and that) that property was treated as forming part of the Hansapur Raj 

and as suoh subject to bhe oustom as to devolution prevailing in the 

family. 


The plaintiffs appellants rely on the evidence afforded by the histori¬ 
cal records to wbioh we have referred and also upon the evidence of a 
number of witnesses as showing that the possessions of Fateh Sahi in 
Gorakhpur were acquired after bis expulsion from Saran. The records 
*re aketohy, and, as the evidence to which we have referred, we think, 
shows, are inaccurate. In view of the documentary evidence which the 
respondent has adduced, they oaDnot be accepted as by any means esta¬ 
blishing the case that Fateh Sahi or his ancestors had no property in 
Gorakhpur prior to the date of bhe battle of Buxar. No doubt after the 
retreat of Fateh Sahi from SaraD he added to his possessions in Gorakh- 
Pnr, but that he had large possessions there previously is to our minds 
Proved beyond any doubt. Three witnesses, namely, Gokul. Marain Sahi, 
** a . ra \ n ^ahi and JagdeBh Narain Sabi, were examined on behalf 
Of the plaintiffs appellants to prove that their anoeBbore held portions 
S u- bub were driven out therefrom by force by Fateh 
? T* re ^ reftt from Saran. The first named sayB the zamindars 

°* Bank Jogni were his ancestors and that Fateh Sahi forcibly book 
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inn* the /amindari from his ancestor Bhikam Sabi when he was turned 
m 1y *4. out of Hansapur. This, he says, he heard from his father He also 

- said that be made the statement because he had got papers ln oonn0 °; 

Appellate ti ith the ^ a tnindari. What these papers are, or contain has not 

°™ L ' transpired, for they have not been produced P.are Narain Sah. gives 

27 4 203 = evidenoe to the same effect, as does also £ a ^ e9h Naral °^ ahl ' H 

214. W. this evidenoe oame to be admitted it is difficult to see. The witnesses 

H. 211 = 2 4. , it that no attempt was ever made by petition to Government or 
L J ' 720 ' otherwise to recover the property so alleged to have been forcibly taken. 

We think that the learned Subordinate Judge properly attached no 
credit or weight to their evidenoe. It savours of tutoring, L221J and 
is worthless. The plaintiffs appellants also rely on the evidence of 
. the defendant Rani Ram Kamal Kuan, the widow of Raja Kriahan 
Partap and mother of the plaintiff Sarabjit, as showing the tradition 
of the family in regard to the acquisition of this property. In the oourse 
of her evidenoe, which was taken by commission, she stated this, 
estate has been in existence from the time of Raja Fateh Sabi, 
was founded by Raja Fateh Sahi. Fateh Sahi acquired it by the force 
of bis arms. This lady throughout her evidenoe betrayed a strong bias 
in favour of the plaintiffs appellants and is not in our opinion 
reliable. In no case, however, oould weight be attaohed to her vague 
and general statement. After careful consideration of all the evidenoe 
furnished on this bead we have come to the conclusion that Raja bated 
Sahi and his ancestors owned property of considerable extent and value 
in the distriot of Gorakhpur, and that it is a mistake to suppose that 
only after the expulsion of Raja Fateh Sahi was property acquired in 

Gorakhpur. 


Now let us see how Raja Fateh Sahi dealt with his properties. It 
appears that be gave up his property in Gorakhpur in or about the year 
1799 to his sons and beoame a faqir. He had offered a determined 
resistance to the British, but was ultimately forced to retire across tbe 
Gandak. From that retreat he made inoursions into the adjoining 
territory which had fallen into the hands of the British and is Bald o 
have been responsible for the death of at least one of the farmers to 
whom the Hansapur Raj was handed over by Government. Conscious, 
no doubt, of the hopelessness of attempting to recover his estate and i 
despair of retrieving his fortunes he beoame a faqir. Before taking CD 
step, however, he granted three sanads to his three younger sons ot 
shares in bis property. To his seoond son, Dalmardan Sahi, he gave a 
3i-anna share, and to each of the younger sons a 2-anna share, thus 
leaving for his eldest son, Arimardan Sahi, who beoame the Raja, an 
Sianna share. The disposition made by him is relied upon by botb 
sides ; by the appellants as showing that he did not regard the estate a 

being impartible, but divided it among his sons; and by the responden 

as, on the contrary, establishing its impartiality and indicating a cl 
[ 225 ] intention on his part that the property should be treated as an 
impartible Raj. The saDads are not forthcoming, and this is untor 
nate, as they undoubtedly would have thrown some light ^e 

situation at the time when they were granted. It appears that upon 
the death of the defendant’s father, Raja Satrujit Partap Bahadur Sahi, 
on the 10th of October 1898, the then manager of the estate,, a 
Mr. Dallas Campbell, improperly gave over all papers which were in m 
custody of Raja Satrujit to the appellant Sarabjit. From his own evi 
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denoe Mr. Campbell appears to have acted very disloyally in this matter 
v** q 0 l 6nd . ft “ b ; booamo aware, he says, soon after the 

death of Raja Sabrujib that his brother Sarabjit had designs upon the 

estate and was endeavouring to avoid the effect of the iqrarnama which 

he had executed. He actually accompanied Sarabjit to Calcutta to bake 
legal ftojioe in the matter and lent him a thousand rupees in Caloutba 
and paid his own travelling expenses out of the Raja’s estate. He says 

that Sarabjit told him before going down to Calcutta that he was going 

bo claim an 8-anna share in the estate. It ia evident from this that he 
played into the hands of Sarabjit. The result of his oonduot in handing 
over the papers belonging to the Raj is that the defendant has loBt the 
oontrol and custody of undoubtedly valuable documents, and, amongst 
others, the originals, or at least oopies, of the sanads which were granted 
by Fateh Sabi to his three younger sons. That Sarabjit obtained the 
originals or copies of these sanads there can be no doubt, but he has 
suppressed them. On the 5fch of October 1899 he and his oo-piaintiff 
appellant bled, under section 69 of the Code of Civil Procedure, a list 
of the documents which they Considered necessary to produoe in support 
of their olaim. Amongst these documents is the following item :— 
No. 66 sanads relating to partition, written by Fateh Sahi in favour 
of hiB sons.” The defendant oalled for an inspection of these and other 
documents under section 131 of the Code of Civil Procedure, the 
sanads being numbered 42 in the list accompanying the notioe. At 
this time we may conjeoture that the plaintiffs had realized that the 
sanads were not favourable to their case, for we 6nd that they refused 
to give inspection of them. Their reply to the application for inspection 
[ 226 ] was “ paper No. 42 referred to in your notice is not still in my 
possession. It also oan be traced from the case book of the Buit between 
Babu Bir Partap Sahi and Maharaj Rajendro Partap Sahi,” This reply 
that the Banads were nob then in his possession shows that he had at 
one time or other possession of them. He has not accounted for their 
loss. The only excuse made for the ncn-produotion of these documents 
|b a very lame one, and is a mere conjeoture of his learned counsel. It 
is that Sarabjit may not have had the sanads when the list of documents 
was filed and that the insertion of them in the list may have been due 
to the “ bungling ” of a clerk. This we cannot aooepb. In our opinion 
the Banads have been deliberately suppressed by the plaintiffs, as has 
also a copy of a judgment of the Sadar Court, in the oase of Dalmardan 
Sahi v. Pirthiput Sahi, which is mentioned in the plaintiff's list of 
documents, and which also would have thrown light upon the oase. The 
original judgment is npt forthcoming, having no doubt been destroyed in 
the Mutiny, and the defendant respondent bas been unable to prooure a 
copy of it. It is fortunate that there is some evidence forthcoming as to 
the nature of the arrangement which was made by Fateh Sahi when he 
determined to give up his property to his sons and became a faqir. It is 
to be found in a petition whioh was tiled by one Jbumak Lai on behalf 
of one of Raja Fateb Sahi’s sons, Shamaher Sahi, on the 17th of 
February 1812. The petition was for separation of the Bhare of Sham- 
sher Sahi, whioh was allotted to him by his father, Raja Fateh Sahi, 
from the share of hie brother, Raja Arimardan Sahi. In it it is stated 
that Raja Fateh Sahi ” having regard to the old age, and with a view to 
•▼old future disputes” sent for his four sons in 1206 Fasli (corresponding 
to the year 1798-1799) and gave to his eldest son a share of his entire 
Property and to his other sons also shares ” by way of Babuai right ” 
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It further atafcee that Eaja Fateh Sabi gave to his younger eons deeds of 
partition and told them to enquire of their brother, Raja Arimardan Sahi, 
if he accepted the partition made by him, and that the three brothers 
went to Raja Arimardan Sahi and that he agreed to the partition 
according to the old custom of the family. It further [227] contains 
a statement as follows;—'Now, the said defendant {i.c., Raja 
Arimardan Sahi) having been installed in the gaddi oi the Raja, the 
Government revenue suffers for want of care on hie part, and on 
account of the arrears of the Government revenue the entire taluka is 
advertised for sale every year. Under such circumstances there is a 
great apprehension that, God forbid, the entire taluka may be sold by 
auotion for arrears*, and by reason of the property being joint the plain’ 
tiff’s share may also be sold by auotion.” The prayer of the olaim is that 
the plaintiffs name may be entered in the public settlement records in the 
plaoe of the defendant in respect of certain villages and the defendant’s 
name expunged therefrom, so that the plaintiff might be enabled to pay 
the Government revenue and preserve the property. ’ A similar petition 
was filed on behalf of another son, Dalmardan Sahi, on the 5th of March 
1812. In accordance with the prayers contained in these two petitions 
certain villages were allotted to these two brothers, and the appellants 
rely upon this dealing with the property as strongly supporting their 
case that the estate was not impartible and waB never treated as 
suoh. 

It appears to us to be dear from the judgment of the Court in the 
matter of the petition of Shamsher Sahi that the Court did not regard 
the application as one for the partition of the Raj as of right under 
Hindu Law, but merely as a claim for the separation in the settlement 
records and for possession of the Babuai ilaka to whioh the petitioner 
was entitled. In the judgment of the Court, dated the 4th of January 
1813 (No. 118 of the record), we find a passage whioh clearly shows 
what was in the mind of the District Judge who decided the case. 
It runs as follows :—“ Another objection of the defendant that the 
Raj could not, under the Hindu Law, be partitioned is altogether 
irrelevant, beoause the Hindu Law is consulted in a case in whioh the 
plaintiff claims a share by the partition of the Raj. In this suit the 
plaintiff's olaim is merely for the separation of settlement and posses¬ 
sion of his Babuai ilaka, all the Bahus get Babuai villages from the Raja,” 
and later on we find the following passage :—“ Under such circum¬ 
stances the District Judge deems proper that the settlement number of the 
[228] villages mentioned in the sanad filed by the plaintiff, of whioh he 
is in possession and enjoyment, be separated and entered in his name 
and the separation of the plaintiff’s ilaka from that of the defendant is 
not calculated to cause any loss to him (i.e., the defendant).” These 
petitions show, we think, that Raja Fateh Sahi regarded his Gorakhpur 
property as being a Raj and subject to the custom of impartiality whioh 
prevailed in his family. Whilst he purported to give to his eldest son an 
8J-anna share, he gave to his younger boob smaller shares, and that by 
way of Babuai allowance only ; moreover, he required the younger sons 
to obtain the assent of his eldest son to this arrangement. We also 
gather from these petitions that the petitioners, Babus Shamsher Sahi 
and Dalmardan Sahi, admitted that their eldest brother was the Baja 
and had been installed on the gaddi and that the separation of the shares 
to which they were respectively entitled for maintenance was carried out 
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ivlbh bhe sole objeob of enabling bhe petitioners to pay the Government 
revenue directly to Government and so relieving them from the apprehen¬ 
sion of bhe sale of the property for arrears of revenue. This goes bub a 
short way in establishing the partibility of the estate, if it helps bhe 
plaintiffs at all in their contention that the estate is partible. The Courts 
may have given more to Shamsher than he was sbriotly entitled to ; but, 
be this as ib may, the claim was advanced by Shamsher Sahi under 
bhe sanad granted by his father and on the basis of that sanad, and the 
sanad dearly indicated that the share of the estate was given to him by 
way of Babuai allowance. Mr. Mayne in bis Treatise on Hindu Law 
says of these maintenance grants as follows:—" The obligation imposed 
upon the head of a family to maintain its members is generally dis¬ 
charged either by defraying out of bhe common fund the expenses 
of those who live in the family house or by allotting to them sums 
of money payable periodically ; sometimes, however, portions of land 
of separate villages are assigned to particular members to be held 
by them for their own support ” (6bh edition, page 60S). He cites as 
an authority for this the case of Runjeet Singh v. Koer Gujraj Singh (l). 
He then proceeds :—“ Prima facie land so granted is [229] resumable 
at the death of the grantee. Sometimes by special usage suoh grants 
are resumable at the pleasure of bhe grantor. Sometimes they are resum- 
able on the death of the grantor by his suooessor. Where the head 
of the family is bhe owner of an impartible estate, it is not un¬ 
common to find. an alienation of villages made for the maintenance 
of a junior member and his direct male line, and in suoh a case it does 
not revert to bhe principal estate until that line becomes extinct. A 
further possibility is that the grant may have been absolute and irrevo¬ 
cable in full satisfaction of all olaims bo future maintenance. Suoh a 
grant if properly made out vests in the grantee not only a heritable bub 
an alienable estate, and undisturbed possession for successive generations 
may justify a presumption that the grant was of suoh a nature. Some¬ 
times the transaction takes the form of partition between the senior and 
junior members, which has the same effect. It appears to us that, 
whatever was the nature of the grants made by Fateh Sahi in favour of 
his younger sons, these grants W6ro made as maintenance grants, and 
even if they took the form of absolute and irrevocable grants, no inference 
oan be drawn from them in support of the plaintiffs appellants conten¬ 
tion. Again, we find that a suit, which was instituted by Dalmardan 
Sahi, bhe seoond soq of Fateh Sahi, to have an alleged adoption of 
Pirbhipat Sahi by Baja Arimardan Sahi set aside was on the basis that the 
estate of Raja Fateh Sahi was a Raj. This will be seen from a rubkar 
dated the 23rd November 1827 (No. 121C of the record). The appellate 
judgment in this suit, upholding the claim of Dalmardan Sahi, would no 
doubt disclose valuable information.but unfortunately cannot be procured. 
The original was, no doubt, destroyed in the Mutiny. The plain¬ 
tiffs had, as we have said, a copy of it, but they have failed to pro¬ 
duce it. It is disclosed, as we have above pointed out, in the list of 
documents which was filed by him in this suit. On the defendants 
applying for inspection, the answer was that the papers which in¬ 
cluded the copy in question are simply copies. You also oan 
obtain copies from public offioes." Plaintiffs now allege that these 
papers are not in their possession. It is, as we have pointed out, 

" " (l) (1873) 1 I. A. 9. 
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a matter beyond doubt that bhey had bhe documenba which [280] 
are mentioned in this list, and we oan come to no other conclusion 
than that they have been suppressed. Evidence was given on behalf of 
the plaintiffs appellants to establish that the ceremonies of tilak and 
gaddi-nasbini were not observed in recent years, and reliance was placed 
upon it as showing that the Rajas of Tamkohi were Rajas in name only 
and not in reality. Rani Ram Kamal Kuari in^ the^ course of her 
evidence said that the estate was an ordinary zamindari and that she 
knew this to be so beoause partition book place and the ceremonies of tilak 
and gaddi were nob performed. She says that she learnt^ this from her 
husband's paternal grandmother, Rani Rajeshwari Kuari, and from her 
mother-in-law, Rani Tileshwari Kuari, and also from her husband and 
the members of his brotherhood. She further says that upon the death 
of her husband, Raja Krishan Partap Sahi, Sabrujib did nob reoeive the 
tilak or gaddi, and that after the death of Satrujib his son, the defendant 
Indarjib, did not reoeive the tilak or gaddi. Then in cross-examination 
she assigns as her reason for knowing that the estate is an ordinary 
zamindari, that partitions are made, and she gives as an illustration that 
Fateh Sahi had four sons, and that partition was made among them. 
This witness, as we have said, throughout her evidence shows a strong 
bias in favour of her son Sarabjit, and we are nob disposed to think that 
any weight can be attached to it. Rani Padam Kuari, the widow of 
Sabrujib, gives evidence which is in direct oonfficb with it. Neither of 
these ladies, however, were likely to have muoh knowledge in regard bo 
the matter, and we do nob think that their evidence can be regarded as 
important. Rani Padam Kuari deposes to a conversation which, if her 
evidence be true, and we see no reason to doubt its truth, throws dis¬ 
credit upon the evidenoe of Rani Ram Kamal Kuari. Referring to the 
dispute whioh arose after bhe death of Raja Krishan Partap between 
her husband Sabrujit and his brother Sarabjit in reference to the estate, x 
she says that Sarabjit used to come inside (i.e., into the zanana) and hold 
ooversation with his grandmother Rani Tileshwari Kuari and his 
mother Rani Ram Kamal Kuari in her presence and beg them to reason 
with Sabrujib in regard bo bhe properby, begging them bo get his name 
entered [231] in respect of a moiety of it, and that Rani Tileshwari 
Kuari and Rani Kamal Kuari bold him that they could not reason with 
Satrujib “inasmuoh as it (the estate) was a Raj and was impartible; that 
he was only entitled to the Babuai righb, whatever might be proper for 
maintenance, and that they should go to Gorakhpur and after consulting 
some vakil or mukhtar should do whatever they, deemed proper. 

A number of witnesses were examined in support of bhe plaintiff 8 
case, but we oannot say that bhey throw muoh light upon the issues for 
our determination, or to any great extent help the plaintiffs. Of these, 
Mangal Prasad Sahi, who is distantly related to the Tamkohi family, 
stated that he kuows the Tamkohi estate and that it is ‘ an ordinary 
zamindari ” and that so far as he knows it is partible. Later on .he says 
that in Tamkohi when a proprietor dies “ neither tilak nor gaddi is given 
to another proprietor,” and that after the death of Raja Krishan Partap 
Sahi nobody received tbe tilak or was installed in the gaddi. In oross* 

examination he admitted that he considered Raja Satrujib Partap Sahi, 

the father of the defendant, as the Raja, and used to call him Raja. He 
also admitted that “Tamkohi is a big estate” and that in suoh an estate 
people gather together and offer nazar when a new man becomes a Baja. 
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Hfi stated that] he attended the Darbar of Raja Satrujib, and that he 1904 
found the Bame rule observed in his Darbar as that observed in the Darbar M ay 2 4. 
of Raja Kriflhan Partap, and he says that after the death of Raja Safcrujit AppBLLATH 
he regarded his son as the Raja. The next witness is Gaya Prasad Roy, civil. 

whose evidence is to the same effeob. He says that the Tamkohi estate —- 
exiBtB from the time of Fateh Sahi and is “an ordinary zamindari and is 2 2 ^ 
partible," and that when a proprietor of the estate dies his eucoessor doeB ^ 244: 1 2 ^ 
not receive tilak or gaddi. In cross-examination, however, he admits that l j 720 . 
he attended the Darbar of Raja Krishan Partap Sahi several times and 
that he used to look upon Krishan Partap as a Raja, but he says that no 
one became Raja after the death of Krishan Partap. Be would not admit 
that Raja Krishan Partap used to sit on a gaddi at the Darbar, but would 
only admit that he sat in a ohair. In answer to a question in cross-exami¬ 
nation [232] he let Blip the answer that Fateh Sabi was the Raja of both 
Tamkohi and Hansapur. Ha says Fateh Bahadur Sahi had another 
estate Hansapur, besides the Tamkohi estate. Fateh Bahadur was the 
Baja of both Tamkohi and Hansapur. He was expelled from Hansapur 
and then he came to Tamkohi." We do not think that the pahntiffs 
case is assisted by eyidenoe such as this. Kali Prasad Sain gave .evidence 
to the same effect. In*cross-examination this witness also admitted that 
he attended the Darbar of Raja Krishan Partap on several occasions, but 
he refused to admit that Raja Krishan Partap Sabi was a Raja. He 

0ay( • —" I consider Raja Krishan Partap Sahi a nominal Raja and not an 
installed one ’’ Comment upon evidenoe of this olasa is unnecessary. Kali 
Charan Roy said that Raja Fateh Sahi was a nominal.Raja (whatever 
he means by that), and that the Tamkohi estate is an ordinary zamin¬ 
dari " and is "partible." Asked to explain how he came to know this, 

visits to the Place that the esta e .. P« ble it is d o Bftja . 

In cross-examination h a d^ ! tte^ha m tAr.ma mbar ^ ^ Tamkohi f#mily 

but he goes on to 8 y th b statement is manifestly untrue. Another 
is called a Raja. 1 hi relied is Ram Dal, a pabwan of 

witness on whose evidenoe the p Krishan Partap. He had 

Pipraghat, a village which biiionge^^R ^ K ^ the Tamkohi 

previously been patwar baar d this from his father and 

estate is a partible one and that he the death of 

grandfather; that no one orafter the death of Raja 

Kharagjit (t.e., Raja Kharag admitted that these persons 

Krishan Partap or Raja Satrujit he h “^.“ Kriaban Partap , who 

were called Rajas. He would not a ^ J ^ ^ gft ddi,though he 
was the owner of the estate for 36i y , distinction 

admitted that he sat «*.««» JJ* maBQa d. Th meaa tbe 

in the meaning of the wor g oth0r p 0rBiaa In anBWer to 

same thing, one .being Hindi an ^ Kr ishan Partap 

the question:- For how “ * .!<> x oannob t6 ll about his [233] 

Sahi sit on the gaddi ? He the owner and Raja of the estate 

sitting on the g^i.but he t g&w Raja Kri0han Pftrfcap Blt on 

for 36 years from 1268—1 dO u80 d to hold Darbars. Those who 

the maenad; Raja Krishan PaP ? to their rank an d position." 

came to his Darbars would a t accord ^ ^ q( & gmal , zamin d ari , 

S^^S^KS^Sghters’ sons become its owners. 
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1904 Kishan Dayal Rai, who is also a small zamindar, abated from hearsay 
May 24. that bhe esfcabe was an ordinary zamindari, his means of knowledge being, 

Appellate a9 ' n GaS0 ot " ^ a8 * 3 w ^ De09 » r ^bbs of daughters’ sons are 

Civil. reoognised and women become its owners. He also stated that bhe cere- 
— monies of tilak and gaddi were nob observed on bhe accession of a Raja. 

27 A. 203= Evidence such as this needs no comment. It is nob merely worthless as 

K 2 244 -J?'k evidence, bub it is overborne by the oral and documentary evidence 
L. .J. 720. fco w hich w e have already referred. The witness Ram Prasad, to por¬ 
tions of whose evidenoe we have already referred, testifies to bhe per¬ 
formance of the tilak ceremony in the case of Raja Krishan Parbap, he 
himself having been preeent on bhe occasion. After the performance of 
the tilak ceremony, he says Raja Krishan Parbap took his seat on the 
gaddi whioh was used by his father Raja Kharag Bahadur. He also 
Rays that on the 12th day ceremony after the death of Raja Krishan 
Parbap a turban was tied on the head of Satrujib Parbap, and his mother 
and grandmother, i.e., Musammab Ram Kamal Kuari and Musammab 
Rajeshwari Kuari made tilak on his forehead, and that afterwards Satru¬ 
jib occupied the gaddi which his father had ocoupied before him. On 
that oooaaion, he says, Sarabjib presented a gold mohur to Satrujib, and 
other Babus also made him presents, he himself doing likewise. He also 
says that on the 12th day ceremony after the death of Satrujib the same 
ceremonies ware observed in bhe case of his son, the defendant. He also 
states that whenever Satrujit went out (presumably on ceremonial oooa* 
sione) he was attended by macebearers and trumpeters, and so forth, and 
that he saw the same display in the time of Raja Krishan Parbap, Raja 
Kharag 1*234] Bahadur, and Raja Dalin Sahi. The plaintiff Sarabjib him¬ 
self in his evidence admitted that his father was regarded as a Raja, and 
recollects that a turban was tied round cbe head of his brother, and'that 
so far as he recollects it was tied by fiis grandmother, Rani Tileshwari 
Kuari. Although he would not admit that his brother was installed on 
the gaddi, he did admit that gaddi-nashini was reoognised in the family. 
He says “ we have gaddi in our family. I saw my father sit on bhe 
gaddi and holding court, and also darbars used to be held in his father’s 
time whioh were attended by Babus and respectable persons.” Mahesh 
Prasad, who is related to the family, says that on two occasions he was 
present when Raja Krishan Partap sat on the gaddi and held Darbars. 
Babu Narain Sahi, who is also related to the family, says that he was 
present when the tilak and gaddi ceremonies were performed in the case 
of Raja Krishan Partap. The witnesses Babus Ram Prasad, Mahesh 
Prasad and Narain Sahi are men of respectability and position, whose 
veraoity has not and could nob well be impeached. The plaintiffs’ wit¬ 
ness, Dallas, Campbell, admitted that the gaddi ceremony took place 
after Satrujib’s death, and he says that Satrujit “ lived as a Raja and 
was also treated as such by others.” That the ceremonies of tilak and 
gaddi-nashini were continuously performed in this family from genera¬ 
tion to generation, the evidence leaves no doubt. It is highly improba¬ 
ble that iD the case of a family owning a title whioh was and is officially 
recognised by the Government as hereditary the observances attendant 
upon the accession of a Raja would be overlooked. 

We must not leave this branch of bhe oase without referring to 
what in the case of the plaintiff Sarabjib at all events appears to us to 
be strong and cogent evidence. After the death of Raja Krishan Parbap 
the plaintiff Sarabjib set up a claim to a moiety of the Tamkohi estate. 
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HU brother Satrujit resisted this claim on the ground that the estate 
was an impartible Raj and that his younger brother was only entitled 
out of it to Babuai allowance. Ultimately, after consultation with 
a number of lawyers, a compromise was come to which was embodied 
in the agreement to whioh we have already alluded, of the 20th of 
[235] July 1895. At the date of this agreement the plaintiff Chbatar- 
pat was about a month old. In this agreement Satrujit is described as 
the proprietor of the estate of Tamkohi and the eldeBt son of Raja 
Krishan Partab. The agreement contains a statement, declaration and 
agreement whioh are introduced by the following words:—“ We, both 
the exeoutants, make the following statement, declaration and agreement 
and they will be binding upon us, the executants, and our male descen¬ 
dants.” Then oome the following declarations:—‘‘(l)Tha last Raja 
of the estate named Tamkohi, district Gorakhpur, was Raja Krishan 
Partab Bahadur Sahi, who died on the 31sb of December 1894. We, the 
two exeoutants, are his sons ; and of us Raja Satrujit Partab Bahadur 
Sahi is the elder and Sarabjit Sahi is the younger son. (2) According 
to the Hindu Law and the oustom of this family) after the death of the 
Raja occupying the gaddi his elder son beoomee the owner and possessor 
of the entire property, moveable and immovep-ble, appertaining to the 
Raj Riasat, and if there are also other eons of the deoeased Raja, all of 
them live with and are maintained by their elder brother, i.e., the Raja 
occupying the gaddi, and when they wish to become separate from the 
Raja for the time being, they get their right as Babus out of the whole 
property, moveable and immoveable, appertaining to the estate existing 
at the time of separation. (3) Accordingly after the death of Raja 
Krishan Partab Bahadur Sabi, I, Satrujit Partab Bahadur Sahi, the elder 
son, beoame the oooupant of the gaddi of the Raj Riasat of Tamkohi, 
mentioned above according to the Hindu Law and practice and oustom 
of the family and am the owner in possession of the whole property, 
moveable and immoveable, appertaining to tha Raj Riasat. Then | 0 ^' 
lows a declaration on the part of Sarabjit to the effect that he is living 
and will continue to Live according to the old custom with his elder 
brother Raja Satrujit and will be maintained by the Raj Riasat and 
that Raja Satrujit is and will remain the owner in possession oi the 
entire property appertaining to the Raj Riasat, but that if at any time 
in the future Babu Sarabjit or after bun bis male descendants desire 
to become separate from Raja Satrujit or his mate^ descendants 
oooupying the gaddi of the Raj Riasat then Baja [286] ha raj.t 
or his male descendants oooupying the gaddi would give Satrujit 
or hiB male descendants a three-eighth share out ol the eotire pro¬ 
perty, moveable and immoveable, appertaining to the Raj Biaeat 
existing at the time ot separation. Later on it is explained that at 
the date of separation Babu Sarabjit or his male descendants should 
receive a three-eighth share not merely out of the moneys then existing 
but also out of all moneys which might be saved between tne date of the 
agreement and the date of separation. After other provisions the agree¬ 
ment oonoludes with the following words Both of us, the exeoutants, 
have mutually executed this deed of agreement of our own accord and 
freewill in a sound state of body and mind, and we and our male 
descendants are and will be bound by it. This Baja Satrujit Partap 
Bahadur Sahi or his male deeoedauts shall have no right contrary to the 
conditions and contents of this document, to object in giving to Babu 
Sarabjit Partap Bahadur Sahi or hie male descendants at the time of 

579 


1904 
MAY 24. 

Appellate 

Civil. 


27 A. 203-= 
24 A W. 

N. 244=2 A. 
Li. J. 720. 



27 All. 237 


INDIAN HIGH COURT REPORTS 


[Yol 


CIVIL. 

27 A. 203= 
24 A. W. 


1904 separation the one-eighth share detailed in paragraph 4 of this dooument, 
May 24. with the exception of the property mentioned in olause E of that para* 

- graph. In the same way Babu Sarabjit Partap Bahadur Sahi or his 

^ P nSS ATB male descendants shall have no right at the time of separation to claim 

more than the property detailed in paragraph 4 of this dooument, from 
which the property mentioned in clause E of that paragraph is excluded." 
Wo may mention that the property which is excluded from the agree- 
N L 2 J 4 720 A ment5 aa 8 * fcllafce fc k 0 district of Muzaffarpur, which was 

acquired by Raja Satrujit from his father-in-law. Now no dooument 
eouli more clearly express the existence of the family custom upon which 
the defendant relies, or the faot that the Tamkohi estate was an 
impartible Raj. In view of this document it is difficult to oonceive 
how the plaintiff Sarabjit oame to advance the present claim. He 
has not in the plaint sought to have this agreement cancelled, but 
he has set up the case that the execution of it by him was procured 
by undue influence, misrepresentation and mistake, and that he 
was induoed by his elder brother, in whom he reposed confidence, 
to sign it. Now we shall assume that the Court can disregard this 
agreement and give the plaintiff Sarabjit the relief which he [237] 
claims, notwithstanding that there is no prayer for the cancellation 
of it, and shall consider the grounds whioh he has put forward for asking 
the Court to treat it as a nullity. His learned oounsel have abandoned 
the case that its execution was procured by undue influence or misrepre¬ 
sentation, and properly so, for there is not a shred of evidenoe to sup* 
port suoh a oase. It is, however, contended that the document was 
executed in the mistaken belief that the Tamkohi estate was an imparti¬ 
ble Raj, and so having been executed under a mistake of faot may be 
disregarded. Let us see the circumstances under which it was exeouted. 
After the death of his father Raja Kriahan Partap, Sarabjit conceived 
the notion that he was entitled to one-half of the estate, and this notion 
was no doubt encouraged by the fact that in the time of his grand¬ 
father, Raja Kharag Bahadur, Rani Tileshwari Kuari was reoorded 
as owner of a moiety. He says in his evidenoe that after the death of 
his father he and his brother had a conversation on the subjeot, when 
it was arranged that they should consult pleaders at Gorakhpur. They 
(the two brothers) accordingly went to Gorakhpur and held a meeting. 
Amongst other pleaders who were invited to the meeting was Munshi 
Chofcu Lai, who gives a detailed account of what ooourred. He says 
that Mr. Read, Babu Bhairon Prasad, Munshi Gobind Ram Das, 
Karim Khan, Lala Harihar Datt and himself were present, and he 
also has a faint recollection that Mr. Nundy, Barrister-at-law, was 
present. Sarabjit wanted, he said, to have his name reoorded in 
respect of half of the Riasat, while Raja Satrujit refused to give him 
anything except maintenance and would not allow his name to be re¬ 
corded in respect of any portion of the estate. The matter was debated 
for an hour and-a-half or two hours and the history of the family 
was disouased. The terms of the iqrarnama were then, he said, arranged 
and the witness was deputed tc prepare a draft. He says that whilst 
he was making the draft the employees of the Raja and of Sarabjit 
used to be present and assisted him. Shiamdhari and Ram Lakhan 
Tewari represented the Raja, and Tannu Babu and Indarjifc Lai re¬ 
presented Sarabjit. Eight or ten days were occupied in the preparation 
of the draft and some few points of difference remained open, which 
[238] were subsequently settled ; and amongst others a condition was 
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added to the effeot that if the Baja should die without leaving male issuo, 
the Raj Bhould go to Sarabjit or his male descendants, and that if Sarah- 
jit should die without leaving male issue, then the Raja or his male 
issue should take Sarabjit’s Bhare. He Gays that during the settlement 
of terms one material point on which the brothers differed waB that 
Sarabjit asked that the shares whiob were given oolleotively to the three 
younger sons of Fateh Sabi as Babuai allowances, i.s., a seven and a 
quarter (7l)-anna share should be given to him. Ac that time, he says, 
Sarabjit admitted that he was entitled to Babuai allowance only, and 
that “ the Raj and the custom of the family were admitted,” that there 
was no question whether the Raj was partible or impartible, the only 
point in dispute was how much Babuai allowance Bhould be allotted to 
Sarabjit. Sarabjit says in his evidence that if he had known before sign¬ 
ing this agreement that Raja Fateh Sahi had given shares of the property 
to his three younger sons he would never have signed it. In this he is 
confuted by the evidence of Munsbi Chotu Lai and other evidence, and 
it is highly improbable that this matter was not mentioned. He further 
says in the course of his evidence that at the mooting of the pleaders, 
Mr. Read, turning to his brother, said :—“ If Tamkohi is a Raj, then the 
younger brother is entitled to get simply Babuai allowance : and if 
Tamkohi is a Raj zamindari, then the younger brother is entitled to a 
half share in it.” He says that no pleader except Mr. Read said any¬ 
thing in hiB presence ; there was no question put to any pleader ; that he 
sat in the room for from 5 to 10 minutes, and that the meeting was over 
in ten minutes. This is clearly not true. Later on he says that he did 
not utter a single word at the meeting, nor did bis brother ; that after the 
pleaders had gone away his brother said to him that the pleaderB were of 
opinion that be should get a 2-auna share and that an agreement should 
be executed in whiob the share should be entered, and that he said 
in reply :—“ If the opinions of the pleaders were in accordance with 
the custom of the family, and such was tbs custom of the family, 
there was no need for the execution of an agreement ; that bo this his 
[289] brother replied that :—“ As regards this also he would obtain 
opinions of pleaders whether an agreement should be executed or not, 
and that bis brother told him that “ the opinions of the pleaders was in 
accordance with the custom of the family.” Nand Kishore Lai, a 
mukhtar, who has been acquainted all hiB life-time with the Tamkohi 
estate, his father having been Peahkar of Raja Kharag Bahadur Sahi, 
and he himself having transacted the business of the estate as Court 
mukhtar from the time when be obtained bis certificate in lb85, proves 
beyond question that Sarabjit knew more about the family history than 
he admitted in his evidence. ThiB witness attended the funeral feast of 
Raja Krishan Partap on the invitation of Raja Satrujit, and he says 
that at the instance of the Raja he had a conversation with the plaintiff 
Sarabjit in reference to his claim. He Bays that Sarabjit told him that 

he wanted the Raja to have his name entered as owner of half of the 

estate, but that the Raja was only willing to givo him maintenance 
allowance. The witness aBked him bow he came to claim a half share 
in the estate, and told him that Raja Fateh Sabi gave a 7i-anna share 
to hiB three younger children for maintenance, to which Sarabjit replied 
“ that he knew that.” The witness asked Sarabjit to consider over the 
matter, and went away, and a day after renewed the oonversauion, bub 
nothing was decided. In the end, he says, Sarabjit told him that he 
was going to Salemgarh, where the descendants of SbamBher lived, bo 
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make enquiry there, and on his return would state what he would do. He 
went, he says, to Salemgarh and returned on the following evening, and 
on the following morning the witness went to him and asked him what 
he had decided to do. Sarabjit told him to go to his brother and ask him 
to give him a 7i-anna share as Fateh Sahi bad given to his three younger 
eons. The witness went to the Raja and represented this to him, but the 
Raja refused to comply, and said that if Sarabjit wishes to have some 
villages for his maintenance, he would have no objection to give them to 
him. Then the witness says that he gave the brothers the following 
advice :—“ Both of you brothers had better go to Gorakhpur and there 
convene a meeting of the pleaders and take their adivce as to what each 
brother [240] should get in the estate. Except loss, there is no profit 
in litigation." The brothers, he says, consented to this and hence the 
meeting of the pleaders at Gorakhpur to which we have referred. We 
have no reason to doubt the complete truthfulness of this evidence. It 
is manifest from it that Sarabjit was aware of the arrangements made by 
Fateh Sahi in regard to his estate, and that he consulted his relatives at 
Salemgarh in reference to the matter and then abandoned his claim to a 
moiety, contenting himBolf by putting forward a claim to the same share 
of the estate which had been allotted to the three younger sods of Fateh 
Sahi. He was no doubt satisfied upon enquiry that the estate was im¬ 
partible and that he was ODly entitled to Babuai allowance. Being so 
satisfied, no doubt, and Beeing that it was in the discretion of hia brother 
to give him merely suoh monthly allowance as he might think tit, he 
came to the conclusion that he would act wisely in accepting the terms 
which were embodied in the iqrarnama. Shiamdhari Tewari, who had 
been in the service of the Tamkohi estate for 9 or 10 years, accompanied 
Raja Satrujit and Sarabjit to Gorakhpur on the occasion when they 
consulted the pleaders, and he corroborates the evidence of the two 
witnesses for the respondent to which we have referred. He says that 
Sarabjit inquired of him who were good pleaders in Gorakhpur in 
addition to the pleaders who had been invited to the meeting. The 
witness mentioned the names of Lala Harihar Dat and Munshi Karim 
Khan as good men and also Mr. Nundy. Sarabjit then told him to speak 
to the Raja and ask him to invite these three persons to the meeting, and 
this was done. He says that at that meeting the Raja had a pedigree of 
his family in his hand and told the pleaders that the ancestor of his 
family was Fateh Sahi. He was the Raja both of HanBapur and 
Tamkohi, and that he had given the Raj to hiB eldest son and Babuai 
allowance bo his other three sons. Sarabjit then said that Fateh Sahi 
had given 8f-anna share to his eldest son, 3i-annas to his second son and 
2 annas to eaoh of his two other sons and, therefore, he should get 7i- 
anna share in lieu of his Babuai allowance. After a long conversation, he 
says, which lasted for an hour and a half the pleaders were of opinion 
|_24l] that the Raja should give Sarabjit a 2-anna share of the estate 
juBt as Fateh Sahi had given to ShamBher Sahi. The Raja at first 
objeoted to this, saying that he did not want to have the share of the 
Kuar Sahib ascertained in annas and pies, but eventually yielded to the 
views expressed by the pleaders. Later on, he says, Sarabjit objected 
that his name would not be mentioned in the mutation proceedings, and 
that there was no guarantee that he would get the 2-anna share. The 
pleaders then said that he ought to obtain an agreement from the Raja, 
and it was thereupon settled that Lala Chotu Lai Bhouid draw up a draft 
of the agreement. This evidence leaves no doubt on our minds that the 
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iqrarnama was deliberately exeoubed by Sarabjit after full and oareful 
consideration of the oircumsbances of the family and with as full 
knowledge of its history as was in the possession of any member of the 
family. After consultation with his relatives at Salemgarh be abandoned 
the position which he at brat took up, that the estate was partible, 
which was the real matter in dispute between the brothers. If the 
Baj was an impartible Raj, then the plaintiff was dearly only entitled 
to Babuai allowance. If the estate was partible, he was entitled to the 
half of the estate. This was the matter in issue between the brothers, 
and this was then finally decided and an agreement drawn up on the 
basis that the younger brother had abandoned this olaim and was 
willing to accept the position taken up by his elder brother that the Raj 
was impartible. The question of the impartibility of the Raj was 
intended to be set at rest on this occasion. The iqrarnama opens with 
a solemn declaration as to the family custom, and it seems to us now 
idle for the plaintiff Sarabjit to avoid the consequences of a deliberate 
and solemn aob. It is to be noticed that no attempt was made bo 
impeach this agreement during the life-time of Raja Sabrujib. Ib was 
only upon his death, whan the eBbabe oame into the possession of his 
infant ohild, that the idea of procuring its oanoellabion ooourred to him. 
The admissions made by Sarabjit in this agreement are the strongest 
evidence against him. 

"We have now referred to the documents and oral evidenoe which 
have been mainly relied upon by the respective parties [242] in support 
of their oaBes. After oareful consideration of them the conclusion 
at which we have arrived is bbat Fateh Sahi before his expulsion 
from Saran held a considerable amount of the property in the district of 
Gorakhpur and that that property formed and was treated as portion of 
the family estate, and that the oustom of the family whioh is admitted 
to have prevailed in connection with the Hansapur Raj also extended to 
the estate lying on the west side of the Gandak. We hold therefore thab 
the esbabe which devolved upon Raja Arimardan Sahi on the abdica¬ 
tion of his father in his favour and withdrawal into seolusion was im¬ 
partible. 

Ib has been contended on behalf of the respondent that even if it 
were the case that neither the ancestors of Fateh Sahi nor Fateh Sahi 
himself owned any territory in Gorakhpur prior to the expulsion of Fateh 
Sahi from Saran, none the less the family custom would attend and follow 
the family and govern the devolution of any property whioh it or the 
head of the family might acquire. 

This argument appears to us to have force, but having regard to the 
conclusion at whioh we have arrived upon the question of fact it is un¬ 
necessary to determine it. In India questions relating to every kind of 
property are governed by the personal law of the owner, and it has con¬ 
sequently been held that a Hindu who migrates from one part of the 
country bo another will retain the law by whioh he was governed at the 
time of migration unlesB ho elect to ohange his family custom and adopt 
the oustom of tbe district into whioh he has migrated. In other words, 
a family which has family customs and usages will nob necessarily lose 
them by migrating. The presumption is that the family whioh has 
moved from one distriot to another carries with it its family customs, 
and the onus is upon a party who alleges the discontinuance of any suoh 
oustom to prove that fact— Soorendro Nath Roy v. Mussamut Eeeramonee 
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Burmoneah (1). As was pointed out by the Privy Council in the case 
which we have oitod, orientals are commonly tenacious of their usages 
and customs, and therefore on the ordinary principles of viewing evi¬ 
dence a continuance of the existing [243] state of things is presumable. 
Well established discontinuance of family customs will, however, destroy 

them. 

This brings ur to the further argument which was advanoed on 
hphalf of the appellant, namely, that, assuming that Raja Fateh Sahi did 
hold property in Gorakhpur, and that the same was governed by the 
family custom of impartiality which it is admitted governed the devolu¬ 
tion of the Hansapur estate, that custom has been discontinued and no 
longer oan be regarded as binding. There is no doubt that a family 
custom may he discontinued. In the oase of Raj Kishcn Singh v. Ram- 
joy Surma Mozoomdar (2), the following passage appears in the judgment 
at page 195 “ Their Lordships cannot find any principle or authority 

for holding that in point of law a manner of descent of. an ordinary 
estate depending solely on family usage may not be discontinued so as to 
let in the ordinary law of succession. Suoh family usages are in their nature 
different from a territorial custom which is lex loci binding all persons 
within the local limits in which it prevails. It is of the eesenoe of family 
usages that they should he certain, invariable and continuous, and well 
established discontinuance must be held to destroy them. This would 
he so when the discontinuance has arisen from accidental causes; 
and the effect cannot he less when ifc.has been intentionally brought 
about by the concurrent will of the family. Ib would lead to much 
oonfusion and abundant litigation if tho law attempted bo revive and 
give effeob to usages of this kind after they had been dearly abandoned 
and the abandonment had been, as in this oase, long aoted upon. 
Let ns see then whether the family usage in this oase has been aban¬ 
doned. Ib is neoessary here to adverb to the pedigree and to see in what 
way the succession has devolved since the death of Raja Fateh Sahi. After 
his abdication his eldest son Arimardan Sahi, became the Raja, his younger 
brothers having been allotted shares by way of Babuai allowance under 
the sanads granted by Raja Fateh Sahi. Raja Arimardan Sahi died 
on the 21st February 1S25 and was suooeeded by his nexb brobb ® r * 
Dalmardan Sahi. Raja Dalmardan Sahi died in the -year [244] 1833 
leaving a son. Dalip Sahi, who became the Raja. He died without issue 
some time before the year 1844, leaving a widow Musammab TJsmedh 
Kuari. Upon his death Shamsher Sahi, the third son of Raja Fateh 
Sahi, was dearly entitled bo suoceed as Raja. He, however, had, as 
we have already pointed out, instituted a suit for partition of the 
share which was allotted to him by Fateh Sahi and had succeeded in 
obtaining a deoree whioh possibly gave him more than he was striotly 
entitled to. Whether it was that he considered that he had thus beoome 
separated from the family and had forfeited bis right to suoceed to the 
estate or not we oannot say. He does not appear to have advanoed any 
claim on the death of Raja Dalip Sahi, but allowed Musammat Usmedh 
Kuari to have her name recorded as owner. He died on the 23rd of 
Tune 1847, and the only son who survived him, Sawant Sahi, died on the 
19th of November 1848 without male issue. The person entitled on the 
death of Sawant Sahi to the estate, according to the family custom, waB 
Kharag Bahadur Sahi, the grandson of Ran Bahadur Sa hi, the fourth son 

( 1 ) (186S) 12 Moo. I. A. 81. (2) (1872) I. L. R. 1 Oal. 186. 
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°* R . ] He ,O0t) no 6im 0 ^ putting forward a claim to the im 

^ k TJ 118 oUlm 1 w JJ 8 compromised by an arrangement made in 1851, May 94. 

whereby MuBammab Usmedh Kuari purported to give him the property, - 

reversing to herself a life-estate in certain villages. There is no doubt App * LLATE 
that Muaammat Uemedh Kuari under the family ouetom had no title 
whatever to the property. In taking poesession after the death of her 27 A. 903= 
Bon she undoubtedly committed an act of usurpation. This aot is 2 < W N. 

strongly relied upon by the appellants as establishing a discontinuance of 24 V 2™' L 
the family oustom. 72 °* 


Hani Usmedh Kuari was a sister of the then Maharaja of BenareSj 
and appears to have been a olever woman. She, no doubt, on the death 
of her husband believed that she was entitled to the estate and she had 
her name accordingly recorded as owner. The witness, Bam Prasad 
Sahi, to portions of whose evidence we have already referred, Bays 
that on the death of her husband she forcibly took possession of the 
gaddi and that thereupon Raja Kharag Bahadur was about to insti¬ 
tute a suit against her for recovery of it, when she consulted her 
brother, the Maharaja of Benares, who sent to her two persons of the 
[246] name of Gurdat Chaudhri and Durga Singh Chaudhri, and they 
effected a compromise. The terms of the arrangement are embodied in 
the document No. 1015 of the record, dated the 3lst of May 1851, wbioh 
is described as a deed of gift. It reoites that tbe fifth settlement of 
talukaBank Jogni was made by Government with her father-in-Isw Baja 
Daimardan Sahi as his ancestral zamindari and on his death all the pro¬ 
perties left by him were recorded in the name of her husband Dalip Sahi; 
that afterwards Musammat Rajeshwari Kuari, mother of Raja Kharag 
Bahadur, recovered possession of a 7th share in all the villages and lands 
of the said taluqa under a deoree of the Court. Then follows a recital 
that Rani Usmedh Kuari has sinoe tbe death of her husband been in ex¬ 
clusive possession of all the properties left by her deoe&sed husband, 
except the share of Rani Rajeshwari Kuari, but that as she was aparda- 
nashin female, and had to look after the management of the estate and 
the collections and payment of the Government revenae and other pay¬ 
ments, she had no time to perform worship, recite religious books and 
other matters of this kind. Then follows the statement that she has no 
other heir than Raja Kharag Bahadur, son of Raja Pirthipat Sahi, Then 
in the operative part of the instrument she purports to reserve 54 entire 
villages and Rs. 700 of malikana allowance from the birt villages for her 
necessary expenses during her life and to 'make an absolute fcranfer by 
gift of the remaining 87 villages, 33 entire pieces of land, and malikana 
allowance amounting bo Rs. 1,440 9-6 to Raja Kharag Bahadur. On the 
same day Raja Kharag Bahadur signifies in writing his acceptance of the 
gift made to him by Rani Usmedh Kuari and tbe berms contained in it. 
In thab document is a recital in the following words :— After the death 
of the aforesaid Raja Dalip Sahi, my paternal aunt, Usmedh Kuari, is up 
to bhiB date in possession and enjoyment of the property by right of 
inheritance, with the exception of one eleventh share of my mother, and 
pays Government revenue.” These two documents are strongly relied 
upon as establishing strong evidence of the discontinuance of the alleged 
family oustom. The admission of Raja Kharag Bahadur that Rani 
Usmedh Kuari obtained the property by right of [246] inheritance is 
said to be wholly inconsistent with the continued existence of that 
oustom. On behalf of the respondent it is said thab it was immaterial 


1904 

Mat. 24. 

Appellate 

Civil. 

27 A. 203= 
24 A. W. N. 
2i4=2 A.L.J. 
720. 


27 All. 247 


IND1AK HIGH COUBT BBPOBT8 


[Vol. 


to Raia Kharag Bahadur whati the nature of the dooument was under 
whioh Raui Usmedh Kuari waived her claim to the estate that, 
lot unnaturally, she would not admit that she had usurped the 
TOBSession of the estate, and that it was to save appearanoes that she 
made as it were a gift of the estate to the rightful owner We) think 
that there is a good deal in this explanation. No doubt Ram Usmedh Knar 
claimed the estate by way of inheritance.^ believing that she wag entitled 
to it, and it was a matter of little or no importance to Raja Kharag! Ba¬ 
hadur what form her release of her olaims took. The reason assigned in 
the deed for the gift, namely, that as she was a parda-nashin female 
and had to look after the management of the property, and therefore 
had no time for other matters, was evidently not a true one, for the 
management of the villages whioh she reserved for herself would entail 
little less expenditure of time and trouble than the management of the 
whole estate. It was this usurpation by Ram TJsmedh Kuan whioh ha 
in the main afforded to the plaintiffs a peg upon which to hang the 
argument that the family custom was abandoned. 

The plaintiffs also, as we have mentioned, relied upon the fact that 

Raia Fateh Sabi divided the property amongst his sons, and the argu¬ 
ment is that this disposition also was contrary to the family custom and 
evidence of its discontinuance. We have, however, almost contempora 
neons evidence to prove the nature of that disposition m the petition 

which was filed by the sons of Raja Fateh Sabi on the 9„b' 1 ' 

when they were endeavouring to recover from Government the Hansapur 
estate, and in the later petitions whioh were filed by Raja Arimardan 
Sahi, to whioh reference has already been made in an earlier part of o 
judgment. These documents Bhow that the estate was regarded as an im 
nartible Raj If the estate had not been so regarded, then on the death 
of Raja Arimardan Sahi his brothers Dalmardan and ShamBher Sabi and 
nenhew Pirthipat Sabi, son of his brother Ran Bahadur, who was then 

C b.« Jointly .otitl.1 to it «.hi. 1 w 

[247] Sahi alone succeeded to the estate and became the Ra a. On bis 
death his son Raja Dalip Sahi succeeded,_ and then follo ^ ed ^ 
usurpation of his widow Rani TJsmedh Kuan. Then when litigation 
was imminent between her and Raja Kharag Bahadur who was then 
the rightful heir to the property, she gave up the estate to him m .SSI, 
reserving to herself a life estate in portion of it. Raja Kharag Bahadur 
was succeeded by his only son Raja Krishan Partap. the father o the 

plaintiff Sarabjit Partap. Under such circu“ 8 \* T nc0B ,;' e ^ 
hold that the break in the succession caused by TJsmedh Kuan s usu p 
tion, or any other circumsfcauoes upoD *hich the plaint-ifis rely, es 
tabliehes a discontinuance or abandonment of the pre-existing and long 

established custom. 

We now come to consider the effect of the iqrarnama. We shall 
assume for the moment that the estate was not an impartible Ra] and 
come to consider the effect of this agreement. That it was enured in 
with the utmost deliberation there can bo no doubt The plaintiff 
Sarabjit made a claim to half the estate. The answer of Raja Satrujit 
to this o”aim was clear and precise, namely, that the estate was im¬ 
partible and that Sarabjit was only entitled to Babuai allowance. 
this Sarabjit consulted his relatives at Salemgarh, and evidently met 
with no encouragement from them, for on bis return we find he 
abandoned his olaim to the half of the estate and sought a share of the 
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estate equal to the shares wbiob Raja Fateh Sabi had given to bis igQ 4 
younger sons. This olaim Raja Satrujit considered extravagant, and May 24 
refused. Then it was that the two brothers held the consultation with App ~ LATE 
the pleaders which we have fully stated and the agreement was drawn cmL< 
up and signed. The basis of the negotiation was in reality the admission 
of Sarabjit that the Raj was an impartiblo Raj. Sarabjit admits in his 
evidence that he read the agreement before be signed it and understood 
that a 2-anna Bhare was being given to him and a 14-anna share to his 
brother, and be further says that, at the timo he signed it, he was not 
dissatisfied or displeased with the division of the property. It was later on, 
after the visit of Sarabjit to Calcutta, where ho went to consult counsel, 
that he conceived the notion that the agreement was based upon a mistake 
of faob [248] and should be set aside. Mr. Chaudhri admitted that be could 
not mention any matter which came to the knowledge of the plaintiff 
Sarabjit from the date of the execution of the iqrarnama down to the 
date of the institution of the suit which would entitle him t-o have the 
iqrarnama cancelled, unless it were the opinion of Sir CbarleB Paul, 
whom he appears to have consulted, and what he heard from his 
mother. We may point out that the agreement was prepared and 
executed in the interests and for the protection of Sarabjit. He was 
apprehensive that as his name would nob be recorded as owner of any 
part of the estate he might have difficulty in getting possession of the 
2-anna share when he should deeire to become separate from biB brother. 

It was to Batisly his apprehensions on this score that the drawing up 
of an agreement was suggested. In the oourse of his evidence Shiam- 
dhari, who was present at the negotiations, says As regards mutation 
of names it was settled that it would be effected in favour of Raja Sahib. 

Thereupon Kuar Sahib (i.e., Sarabjit) saidMy name will not be 
mentioned in the mutation proceedings. I will get the two annas when 
I will beoome separate. What guarantee then ha76 I that I will get 
the two annas ?’ The pleaders said that he ought to obtain an agree¬ 
ment to that effect from the Baja f Sahib, and it was arranged that 
Chbotu Lai should draw up the draft. Under the agreement it to 
be observed Sarabjit secured for himself property of the annual value of 
about Rb. 30,000, a very substantial allowance for a younger brother. 

According to the custom of the family his brother might have fixed his 
allowance at, say a monthly sum of Rs. 250. It was m bis diacre on 
to do so. In addition to this under the iqrarnama he will on separation 
be also entitled bo a one-eighth share of all the moveable property, inclu¬ 
ding any savings which there might he from the da e of the a Sr eeme nt 

unto the date of separation. There is not, as we have before said, the 

slightest foundation for the allegation of Sar ^^ it rr] J hat . 1 th ® 1 -^w^ud 
this agreement by him was procured improperly. The allegation of fraud 

and misrepresentation has been withdrawn, and properly .^thdrawn for 

there was not a tittle of evidence to support it, and lfc .. ou ^ b 
to have been made. The agreement was entered into wti the [24 9] 

utmost deliberation and with as full knowledge ou b0 part J 
Sarabjit of all the circumstancesof the.family as was avaffable. It w 

idle therefore to set up a case oi miflja e an , differences 

aside an arrangement made for the purpose ot a j , This 

between the two brothers and preserving the peace ® 

agreement, we hold, is certainly binding on tne plaintiff bara^^^ 
also binding upon his eon, Chhatarpat, who was no party to it? The lawn 
ed Subordinate Judge has given a reply in the negative to this question. 
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We are unable to agree with him in this. It i8 dear that the two brothers 
intended that the agreement should be binding upon their descendants. 
In the opening part of it is the declaration tbat it shall be binding upon 
them, the exeoutants, and tbeir male descendants. Later on in the deed is 
the following passage:—‘Both of us, the executants, have mutually 
executed this deed of agreement, of our own acoord and free will, in a 
sound state of body and mind, aDd we and our male descendants are and 
will be bound by it. This Raja Satrujit Partap Bahadur Sahi shall have 
no right contrary to the conditions and contents of this dooument to object 
to giving to Babu Sarabjit Partap Sahi or his male desendants at the 
time of separation the one-eighth share detailed in paragraph 4 of this 
dooument, with the exception of the property mentioned in clause E of 
that paragraph. In the same way Babu Sarabjit Partap Bahadur Sahi 
or his male descendants shall have no right at the time of separation to 
claim more than the property detailed in paragraph 4 of this document.” 
Mr. Mayne in his work on Hindu Law, 6th edition, at page 623 and fol¬ 
lowing page says:—“It is now quite settled that a partition made during 
the minority of one of the members U.e., members of a joint Hindu 
family) will be valid, and if just and legal will bind him. Of course 
his interest ought to be represented by his guardian or some one aoting on 
his behalf, though I imagine that the fact of his not being so represented 
will be no ground for opening up the partition, if a proper one in other 
respeots.” We may also refer to West and Buhler’s Digest, page 672, and 
Dr. Jolly’s History of the Hindu Law, pp. 99*100, 138 and 129. It is diffi¬ 
cult to see how a partition could in many oases take place if this were 
[250] not so. If a father can bind his minor son by partition proceed¬ 
ings, a fortiori, as it seems to us, he can bind him by a compromise 
whereby Babuai allowance is fixed and a dispute in regard to family pro¬ 
perty is terminated. In the oase of Pitam Singh v. Ujagar Singh (1) it 
was held that a son who was not a party to a suit brought by his father 
in respeot of property in which the son had an interest was bound by a 
compromise entered into by his father and by a decree passed on that 
compromise. Pearson and Turner, JJ., in delivering the judgment of 
the Court in an appeal from a deoree of the Subordinate Judge of Main- 
puri observe as follows:— Assuming, which is not certainly proved, 
that the family remained joint until 1867, the respondent's father for all 
intents and purposes represented the interest in the estate whioh devol¬ 
ved and would on partition fall to the separate share of himself and bis 
children, and the respondent must be bound by his aots unless he can 
show such fraud and collusion as would entitle him to relief on those 
grounds.” In the case of Chanvirappa v. Danava (2), it was held that 
a partition made by a mother as the guardian of her minor son who was 
a member of an undivided family is valid, and if just and legal will bind 
the minor. Holding, as we do, that the estate in dispute is an imparti¬ 
ble Raj, it is obvious that the compromise entered into between the two 
brothers was altogether favourable to the interests of the minor plaintiff 
Chhatarpat; and even if there existed at the time of the execution of the 
iqrarnama some more solid foundation for the claim of Sarabjit than that 
upon which his olaim was based, the compromise cannot, we think, be 
said to be unreasonable or unjust. It was we think a just and fair settle¬ 
ment of a family dispute—dispute whioh might have led to disastrous 


(1) (1878) I. L. R. 1 All. 651. (2) (1894) I. L. R. 19 Bom. 593. 
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litigation. For these reasons we hold that the iqrarnama is binding, not 
only on Sarabjit, bub also on the minor plaintiff. 

We have now disposed of the principal questions raised in this 
appeal, and we come to the alternative case set up by the plaintiffs. 
They allege that Raja Kharag Bahadur derived his title to part of 
the property in dispute under a gift from Rani [251] Usmedh Kuari and 
that hifl mother Rani Rajeshwari Kuari purchased some villages with 
funds supplied to her by her father and that these villages were re- 
OOrded in the name of her husband Raja Pirthipat Sabi and devolved 
upon Raja Kharag Bahadur as absolute owner, and that he, a few days 
before hiB death, executed a deed of gift, in favour of his wife Rani 
Tilesbwari Kuari of a moiety of these villages. These properties are 
set forth in sobedules B1 and B3 appended to the plaint. Raja Kharag 
Bahadur is also said to have been absolute owner of the villages men¬ 
tioned in schedule B2. 

[A portion of the judgment, dealing merely with the evidence as to the title to 
oertain speoiflo properties claimed by the plaintiffs appellants, is here omitted—Ed.] 

Sohedule E comprises property which is said to have been the 
Self-acquired property of Raja Krishan Partap, and so to be property 
whioh would devolve upon members of his family in aooordanoe with the 
ordinary principles of Hindu law and not according to family custom. 
It appears that this property was thus acquired. Rani Rajeshwari 
Kuari, grandmother of Raja Krishan Partap, was sister of Babu Benode 
Narain, who held zamindari property, known as Raj zamindari Tikari, 
in the distrust of Gaya. Raja Krishan Partap laid claim to this property 
by right of inheritance against Ram Bahadur Sahi, who claimed to be 
the owner of it. His suit was dismissed by the District Judge of Gaya, 
whereupon an appeal was filed by him to the Caloutta High Court. A 
compromise was oome to whereby Krishan Partap relinquished hie 
olaim to the property in dispute on the terms that Benode Narain 
should grant to him a mukarrari lease of the villages comprised in 
schedule E. In accordance with this compromise the mukarrari lease 
waB granted and the property has since been held under it. The plain¬ 
tiffs contend that this property oannot be regarded as part of the Tam- 
kohi estate or subjeot to the custom governing the devolution of that 
estate. It Beems to us that it was quite open to Baja Krishan Partap 
upon the acquisition of this property to have treated it as separate 
private property or to incorporate it with and treat it as part of the Tam- 
kohi estate. But the only objeot of acquiring property as private property 
would [282] be for the purpose of alienation, and we think that if the 
owner of an estate, the devolution of whioh is governed by family ouetom, 
does not in his life-time alienate the property so acquired, or dispose of 
it by his will, or leave behind him some indication of a contrary intention, 
the reasonable presumption is that he intended to incorporate it with the 
family estate (see Lakshmipathi v. Kandasami (1), and Ramsami Kamaya 
Naik v. Sundatalingasami Kamaya Naik (2). The plaintiff barabjit in 
his evidence admitted that he regarded this property as included in and 
forming part of the Tamkohi estate at the time he signed the iqrarnama. 
He says "I believed that all the properties situate in the ^districts of 
Gorakhpur, Bast! and Gaya formed part of the Tamkohi Raj. It \b oiear 
from the language of the iqrarnama that this property was not excluded 
from its operation. The only property whioh was excluded is mentioned 


(1) (1892) L L. R. 16 Mad. 54. 


(9) (1893) I. L. K 17 Mod. 492. 
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in paragraph E of that document], namely, the Muzaffarpur property, 
which Raja Satrujifc obtained from hie father-in-law. Munshi Indarjit 
Lai, who had been making collections on behalf of the Raja of the whole 
of the zamindari property since the year 1880, in the course of his evidence 
said that the whole of the zamindari estate in whioh collections were 
made we*e in his charge, including mukarrari villages, and that be was 
by an order of the Raja, dated the 8th of April 1882, directed to submit 
an account of receipts and disbursements to the Maharaja s agent 
Mr. Braidwood, and was also by another order directed to apply money 
in his hands under the order of the agent, and that he attended to these 
orders. Whatever profits, he says, came to bis hands, which would 
include the profits oi the Gaya property, were sent by him to the manager. 
This shows that the profits of the Gaya property, were not separately 
dealt with, but were mixed up with those of the other properties bo as to 
form a common fund. In the power of attorney by which Mr. Dallas 
Campbell was appointed manager of the estate by Raja batrujit and Rani 
Tileshwari Kuari, dated the 2nd oi June 1895, the zamindari is described 
as including not merely the property in Gorakhpur and Basti but also the 
property in Gaya [253] and S&ran. Mr. Campbell was appointed general 
attorney and also manager of these properties. There is no suggestion 
here that the Gaya property did not form part of the estate. Paragraph 2 
of the iqrarnama emphasizes the view whioh the plaintiff Sarabjit had 
formed upon this question, and shows beyond doubt that he regarded all 
the property then in the possession of the Raja, with the exception of the 
Muzaffarpur property, aB part of the Raj. Not merely did he regard the 
immoveable property but also the moveable property, whioh his brother 
possessed, as forming part of the Raj. Under that agreement he will be 
entitled on separation to a one-eighth share of the entire property, 
moveable and immoveable, appertaining to the Raj riasat existing at the 
time of separation. It is dear we think from what we have pointed out 
in the evidence that Raja Krishan Partap did not treat or regard any 
portion of the property whioh is now claimed as separate and distinct 
from the Raj property, and this applies to the moveable as well as the 
immoveable property claimed. He did not in his life-time make any 
disposition of the estate, nor did he in any way indioate an intention on 
his part to treat any portion of it otherwise than as part and parcel of or 
appurtenant to the Raj. He did not execute a will, but allowed the 
property to devolve in accordance with the old and well established 
family custom. On his death the plaintiff appellant Sarabjit did not 
suggest that any part of the property was held on a distinct and separate 
title from that of the Raj. On the contrary he deliberately, and after 
obtaining legal advioe in regard to his position, exeouted the iqrarnama 
on the basis that all the property now in dispute formed portion of the 
estate and descended in accordance with the family oustom. In regard 
to the moveable property we agree in the view entertained by the learned 
Subordinate Judge that it is appurtenant to and part of the Raj estate, 
and as such passed to the defendant Raja Indarjit. This point it would 
be unnecessary to deoide, if we be right in thinking that the iqrarnama is 
binding on both the defendants, for if it be, it is obvious that the claim 
in regard to the moveable property oan no more be supported than the 
olaim to the immoveable property. The plaintiffs appellants have whol y 
failed to [254] satisfy us that the learned Subordinate Judge has come to 
a wrong oonoiusion on any oi the matters aealt with in his exhaustive 
judgment. We differ with him only in the opinion which he expressed 
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that the minor plaintiff is not bound by the iqrarnama, but in other res- 1901 ^ 

peots we entirely agree in his conclusions. b t— 

For these reasons we hold that the appeal fails, and we dismiss appellate 

Attrrr.. 


with costs. 


Appeal dismissed. 


27 A. 251 (=21 A. W. N. 236=1 A. L. J. 649.) 

APPELLATE CIVIL. 

Before Ur. Justice Blair and Ur. Justice Banerji . 

Ganga Bam (. Plaintiff) v. Kanhaiya B aland others (Defendants).* 

[8th August, 1904.J 

u "W£Z:;\i: zrz 

No. IV of 1882 (Transfer of property Act), section 9 . . . 

lu a usuftuotaary mortgage of aP * e^SbeeSuanHyMld to 

s &ssrjsrssn 

brought a suit to reoover the mortg ge * arid the dwelling house. 

certain repairs to the Aop, by m > * tiv6S 0 uhe mortgagor, who con- 

This suit was decreed as against tne rep h , er , 0 j the house as prema- 

fessed judgment. bat dismiss* pUiatiS brought a 

ture. After the expiry of the term oi £ HpH that this second suit 

second suit asking for sale of the dwe :ing °^ *. formerly pleaded that the 
was not barred. The defendants par*....»■ his present claim 

plaintiffs suit was ^“ tud neither section 90 of the Transfer of 

ought to have been ^uded m . . ^ Code of civU Procedure appl.ed^ 

are these:—On the 6 th ot Aug the term 0 { the mortgage 

made a uenfruotuary mortgage of mortf , ag0 deed that the usu- 

being 20 year*. It wae agreed m .Jej. M ^ [2 58] redemp- 

fruot was to be taken nftVrt , 0 nt of the principal. The mort- 

tion was to take place on pay evenfc of feh0 0hop proving 

gage deed further stipulated t he mortgagee was to reoover 
insufficient for the discharge ^ houB0 v?hich was specified in the 

any balance due to him rom * | m iead it is admitted, that the dwelling 
mortgage deed. It >8 ole,r property . Tbab house w.b sold 

hoase was a part of the exooution of a simple money deoree, 

subsequently to the Dft08e d to the defendants respom 

subject to the mortgage, an< expiry of the term of the mortgage, 

dents. In the year 1888 . before toeWW ^ the money soared by the 

the plaintiff brought a sm v?hich he said he had spent in 

mortgage, and a further Th claim embraced a prayer for the 

repairing the mortgaged eb p. of the proceed0 0 f that sale being 

sale of the shop, aud, m . mortgage money, for fcbesale of the 

insufficient for the satisfactio • t ^ the heirs of the mortgagor, 
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1901 who had aied in the meantime. On the oontrary, some of them appeared 
Augjj. an a confessed judgment. The present defendants respondents resisted 
APPELLATE Cl , a l m '. mainly on the ground that no oause of aotion had aoorued to 
Civil. the plaintiff and tha suit brought before the expiry of the 20 years term 
— of ths mortgage was premature. The Court of first instance found in 

21 4. W N. th0 ' r f!WOar ind h8ld 6hati the P laintiff ha3 no right to bring his suit 
286=1 4 . L. batore th0 e^Pify °f the 20 years. It aooordingly dismissed the olaim 
J. 619. against the present defendants, but having regard to the faot that some 
of the heirs of the mortgagor had admitted the olaim, it made a deoree 
against those heirs for the sale of the shop with whioh the mortgagor 
was oonoerned. The plaintiff appealed, and his appeal was dismissed 
by the. lower appellate Court, that Court agreeing with the Court 
of first instance that no oause of aotion for the suit had arisen and 
that the suit was premature. The Court, however, made a deoree 
against all the heirs of the mortgagor for the sale of the shop and 
dismissed an objection preferred by the defendants under seotion 561 
of the Code of Civil Procedure, to the effeot that upon the Court’s 
finding that the suit was premature the whole suit ought to have 
been dismissed. That deoree of the lower appellate Court [236] 
beoame final, and in execution of it the mortgaged shop has been sold 
and a sum of Es. 425 has been realized. The plaintiff brought the pre¬ 
sent suit to recover the balance due to him out of the total mortgage 
money, that is to say, the principal, interest and costs, and for the Bale of 
the dwelling house oomprised in the mortgage as mentioned above and 
now in the possession of the defendants. The Court of first instanoe 
made a deoree in favour of the plaintiff for a part of the amount 
olaimed, but the lower appellate Court gave him a decree for the full 
amount olaimed. The defendants appealed to this Court, and the learned 
bingle Judge of this Court; before whom the appeal oame dismissed the 
suit, mainly on the ground that the plaintiff’s remedy was an application 
for a deoree under seotion 90 of the Transfer of Property Aot, and a 
seoond Buit was consequently not maintainable. We are unable to agree 
in that view. It is manifest from the terms of the mortgage deed, and 
is indeed conceded, that the dwelling house is a part of the property 
comprised in the mortgage. That being so, no application could be made 
under seotion 90 of Aot No. IV of 1882 for the sale of the dwelling 
house, ife being a part of the mortgaged property. Seotion 244, Code of 
Gm\ Procedure, could not apply, inasmuch as the Court having dismissed 
the plaintiff b olaim for the sale of the dwelling house, the plaintiff oould 
not in execution of that decree apply for suoh sale. We have there¬ 
fore to consider whether there is any other bar to the maintenance of 
the present suit. Having regard to the terms of the mortgage and to the 
findings arrived at in the first suit it is clear that that suit was premature 
and could nob be brought until after the expiry of the full term of the 
mortgage. No order could therefore be made in the previous proceed¬ 
ings for the sale of the dwelling house. That is what the Court held 
m that case, and in so far as the Court in the former proceedings 
made a deoree for the sale of the shop whioh was a part only of 
the mortgaged property, it probably aoted erroneously. But whether 
it aoted rightly or wrongly, the Court held as regards the property now 
in dispute that no cause of aotion had then aoorued to the plaintiff. 
That is a deoision binding between the parties, and upon the terms 
of the morbgage it is dear that the plaintiff’s oause of [257] aotion in 
regard to the property which he now seeks to sell only arose onjthe 
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expiry of the term of the mortgage and on the prooeede of the sale of f g 0 4 
the shop mentioned in the mortgage deed proving insufficient for the Aug. 8. 

satisfaction of the plaintiff’s claim. What the plaintiff ought to have - 

done was to have brought a suit after the expiry of the term of the APPELLATE 


OrviL. 


J. 649. 


mortgage for the recovery of the mortgage money by sale of both 
the properties mentioned in the mortgage, the Court declaring the order 27 A. 254 = 
in whioh each of those properties was to be sold. However, in the first 24 A. W. N. 
suit the plaintiff got a deoree for a part of his claim, namely, for the sale 
of one of the two properties the sale of whioh he bad olaimed in his suit. 

That deoree cannot be a bar to the maintenance of the present suit. In¬ 
deed, it would be working great hardship and injustice to the plaintiff if 
the defendants were allowed to defeat the first suit on the ground that it 
was premature and to defeat the present suit on the ground that the 
present olaim ought to have been included in the first suit. The mere 
fact that a deoree was passed iD respect of this mortgage does not in our 
judgment extinguish the plaintiff’s security in regard to the property 
whioh was exoluded from the decree in the prior suit. We think that 
the Courts below were right in holding that the plaintiff’s suit was main¬ 
tainable. We are also of opinion that the lower appellate Court has 
rightly deoreed the whole of the plaintiff s olaim. Under the mortgage 
the plaintiff is entitled to recover from the houBe such balance as might 
remain due to him upon the mortgage, for principal, interest and oosts, 
besides oosts of repairs, after the sale of the shop. It is this balance 
whioh the lower appellate Court has decreed to the plaintiff, and we 
think that Court was rigbb. We accordingly allow the appeal, and, 
setting aside the deoree of this Court with oosts, restore that of the lower 
appellate Court. 

Appeal decreed. 


27 A. 258 (= 1 Cr. L. J. 896=24 A. W. N. 229=1 A. L. J. 595.) 

[258] REVISIONAL CRIMINAL. 

Before Mr. Justice Aikman. 

Emperor v. Ganeshi Lal.* 

’ [8th August, 1904.] 

Act No. XLV of 1860 (Indian Penal Code), section l$%—Attachment—Warrant not in 
the possession of the amin at the time of making the attachment—"Lawful autho¬ 
rity" 

It is the intention of the law that when a publio servant attaches property 
under a warrant in execution of a deoree, be must have the warrant with him, 
otherwise the taking of tho property is not lawful. Empress of India v. Amar 
Nath (1) referred to. 

[Diet. 27 All. 499 ; Ref. 59 I. C. 411=22 Cr. L. J. 107 ; 60 I. C. 834= 1920 Pat. 285 = 22 
Cr. L. J. 222.] 

IN this oase the facts found by the oonvioting Magistrate were as 
follows. One Gobind Prasad, a qurq amin of tahsil Sardhana, went on 
the 23rd of October 1903 to mauza Maharmati to attach some moveable 
property in execution of a deoree of the Court of Wards against Sami 
Khan. He attached two buffaloes whioh were pointed out to him by a 
Bervant of the Court of Wards as being the property of Sami Khan and 
took them away bo the village o haupal, where he was proceeding to write 

• Criminal Revision No. 365 of 1904. 

(1) (1889) I. L. R. 6 All. 818. 
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a description of them, when one Ganeshi Lai oame up. Ganeahi Lai 
claimed the cattle as his own, saying that they were temporarily in the 
possession of Sami Khan for grazing purposes only, and thereupon re¬ 
moved them from the custody of the amin, without, however, using any 
unnecessary violence for that purpose. When he made the attachment, 
the amin had not in possession the warrant which had been issued to 
him for that purpose. The Magistrate was of opinion that 'the absence 
of the warrant was in the present case not material “as no resistance 
was made at the time of the attachment, but after the attachment.” The 
Magistrate oonvicbed Ganeshi Lai under section 186 of the Indian Penal 


Code and fined him Re. 40. Against this order Ganeshi Lai applied in 
revision to the High Court. 

Mr. XV. XVallach, for the applicant. 

The Assistant Government Advocate (Mr. XV. K. Porter), for the 
Crown. 


AiKUAN, J.—On the 15th of October last a warrant was issued 
to a qurq amin for the realization of a sum of Rs. 32-14-8, [259] 
together with Rs. 6-1-7 costs, due from Sami Khan under a decree 
of the Rent Court. The money was to be realized by attachment of the 
judgment-debtor’s moveable property. The warrant was returnable on 
the 23rd of October. On that day the qurq amin attached two buffaloes 
as the property of the judgment-debtor. As a matter of fact the buffaloes 


did nob belong to the judgment-debtor, hub to the applicant Ganeshi 
Lai. Ganeshi Lai resisted the taking away of his buffaloes ; for this he 
has been convicted under seotion 186 of the Indian PeDal Code of 


voluntarily obstructing a publio servant in the discharge of his public 
functions, and sentenced to pay a fine of Rs. 40, or in default to undergo 
two weeks’ simple imprisonment. Application has been made to this 
Court for the revision of this order on the ground that the amin had no 
warrant with him at the time of attachment, also thab the two buffaloes 
belonged to the petitioner and not to the person whose moveable property 
the amin had been ordered to attaoh. Ib is quibe clear from the faots 
set out in the judgment thab the case was one falling properly under 
section 183 and not under section 186 of the Indian Penal Code. It is 
an admitted fact that the amin when he attached the property had nob 
the warrant with him. This in my opinion renders his taking of the 
property illegal. I hold this following the principles laid down in the 
case of Empress of India v. Amar Nath (1). When an amin attaches 
property under a warrant he must be in a position to show the exact 
amount for whioh the property is attached, as ib is the privilege of the 
judgment-debtor bo prevent the attachment by payment of the amount, 
and without having the warrant with him, the amin is not in a position 
to satisfy the judgment-debtor as to the amount he has to pay, and so 
enable him to exercise his right. I therefore hold thab it is the intention 
of the law that, when a public servant attaches property under a 
warrant in execution of a deoree, he must have the warrant with him, 
otherwise the taking of the property is not lawful. For these reasons 
I think that the application must be granted. I may add that on the 
facts found, and especially with reference to the statement made by the 
[260] Magistrate that no violent assault or criminal force was used, the 
punishment in any case was absurdly severe. For the reasons given 
above I quash the conviotion and direot the fine, if paid, to be refunded. 


(1) (1883) I. L. R. 5 AIL 918 at p. 921. 
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REVISIONAL CRIMINAL. 

Before Mr. Justice Atkman. 


Emperor v. Ganga Prasad.* 

[8bh AuguBfc, 1904.] 

Act No. XLV of 1S§0 {Indian Penal Code), section 405 —Criminal breach of trust— 
Definition. 

A clerk in a reoord room made over a document forming part of a record in 
his custody to a person who was entitled to the document, but who would 
otherwise have had to present an application on stamped paper in order to 
seoure its return in a legal manner. Held that the clerk was under the above 
oiroumstanoes rightly oonvicted under seotion 400 of the oflenoe of oriminal 
breach of trust by a publio servant. 


The aocused in this oase, one Ganga Prasad, was a olerk in the re¬ 
cord room of the Meerut Colleotorate. On a reoord in that record room 
relating to the village of Begamabad wae a copy of a certain Bale certifi¬ 
cate. That sale certificate one Bhagwan Sabai had been summoned to 
produce in a Civil Court on the 23rd of May 1904. On that day Ganga 
Prasad was seen by the record-keeper, Muhammad Mohsin, passing out 
to Bhagwan Bahai, through a, hole in the netting protecting one of the 
windowa of the record room, a paper. The record-keeper at once follow¬ 
ed Bhagwan Bahai, and obtained from him the paper, which he had in 
his hand, and which proved bo be the copy of the sale certificate above 
referred to. Both Ganga Prasad and BhagwaD Sahai were convicted, 
the former under section 409 and the latter under seotion 409 read with 
seotion 109 of the Indian Penal Codo. Ganga Prasad appealed bo the 
Sessions Judge, who reduced the sentence of imprisonment passed on 
him from nine months to six, bub otherwise dismissed the appeal. Ganga 
Praead thereupon applied in revision to the Sign Court. 

Mr. C. B. Alston , for the applicant. ^ 

The Assistant Government Advocate vMr. W. K. Porter) for the 


Grown. _ . . 

[261] Airman, J.— The applicant, Ganga Prasad, was an employe 

in the reoord room of the Collector of Meerut. He was convicted by a 
Magistrate of the firBb class oi an offence under seotion 409 ot the Indian 
Penal Code (criminal breach of trust by a publio servant) and sentenced 
to nine months' rigorous imprisonment, reduced on appeal to six months. 
In this application for revision it is contended by the learned counsel for 
the applicant that the faots do not establish the offence of criminal 
breach of trust aB defined in section 405 oi the Penal Code I cannot 
sustain this contention. I am ot opinion that it is proved that the appli¬ 
cant being entrusted with a Government reoord disposed oi a paper on 

that reoord in violation ot an implied oontract touching the discharge of 
his trust. That he did so dishonestly there oan be no doubt. By his 
action the Government was deprived of money, it may be a small amount, 
which it would have received had return of the document been applied for 
in the usual manner, and there can be little doubt that the appl cant d d 
get some gratification for banding the document over. I am therefore 
of opinion that no sufficient ground is made out for interfering with the 
conviction. The learned counsel addressed me on the question of 
sentence. Taking into ae oount the facts that the applicant will los e 

• Oriminal Revision No. 1464 of 1904. 
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hla appointment, that he has been already for a month in confine¬ 
ment and that the person to whom he handed the document ia found by 
the learned Judge to have been entitled to get it baok, I think some 
effoot may be given to the plea as to the punishment. I reduce the term 
of imprisonment to that already undergone, and in addition I sentenoe 
the applicant to a fin3 of Rs. 25, or in default to two months’ additional 
rigorous imprisonment. I allow the applicant ten days from the date on 
whioh this order is received by the District Magistrate within which to 
pay the fine. If the fine is not paid within tbe time allowed, the applicant 
must surrender or be arrested to undergo the term of imprisonment 
impoeed in default of payment of fine. 


27 A. 262 (=1 A. L. J. B93=-24 A. W. N. 230) 

[262] APPELLATE CRIMINAL. 

Before Ur. Justice Knox, Acting Chief Justice , and Ur. Justice Aikman . 


Emperor v . Udmi and others.* 

[9th August, 1904.] 

Criminal Procedure Code, section UO Security jor good behaviour—The taking of 
sureties without personal bonds or recognizances illegal. 

Held, that there is no provision of law by svhioh a person required to find 
security to be of good behaviour oan be oalled upon to provide sureties for his 
good behaviour without at the same time entering into bis own bond for that 
purpose. 

These were certain petitions purporting to be petitions of appeal 
submitted from jail by eight Sansias, who had been called upon to furnish 
seourity to be of good behaviour for a period of three years, and in de¬ 
fault had been sent to prison. These petitions originally oame before 
Burkitt, J., who referred them to a Benoh of two Judges for the reasons 
given in the following order :— 

Burkitt, J.—A ourious point arises in this case. A Magistrate, 
acting under sections 110 and 112 of the Code of Criminal Procedure, 
issued notice to the applicants to show cause why they should not furnish 
sureties for their good behaviour for a certain period ; but, by some 
omission, whether accidentally or otherwise I cannot say, the Magistrate 
did not call on the applicants to show oause why they should not exe¬ 
cute personal recognizances or bonds for their good behaviour. He 
simply made an order on them bo show oause why they should not fur¬ 
nish sureties. Nevertheless when the applicants appeared to show oause 
the order passed by the Magistrate under seotion 118 included an order 
to give personal recognizances as well as surety bonds for a term exceed¬ 
ing one year. The proceedings having beeD laid before the learned 
Sessions Judge, under the provisions of clause (2) of section 123 of the 
Code, that officer, noticing thiB irregularity in the procedure, while 
ordering the applicants to furnish sureties for their good behaviour, did 
not order them to give personal recognizances. The question then is, is 
the order bad because the summons to show oause did not call on the 
applicants to show cause why they should not be called on to enter into 
personal recognizances ? The question is a novel one, which, as far as 

* Criminal Appeal No. 481 of 1904. 
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I know, it nob governed by any authority. I am nob prepared bo say 
that the order passed by the Sessions [263] Judge under section 123 is 
a bad order because of bhe omission of any demand of personal recogni¬ 
zances from bhe applicants, but I think the question is one which deserves 
consideration, I tborefore direot that for that purpose bhe record be laid 
before a Benoh of two Judges. 

The order of the Division Benoh was as follows :— 

KNOX. Acting 0. J., AIKMAN, J.— Under section 110 of the Code of 
Oriminal Procedure a duly qualified Magistrate can call upon a person 
to show cause why he should not be ordered bo exeoute a bond with 
sureties *, bub there is no provision empowering him to call upon suoh 
person bo provide sureties for his good behaviour without his at the same 
time giving his own bond. In the present oase the persons from whom 
seouriby was demanded were oalled upon to find sureties only. This order 
is a bad order and is nob contemplated by the Code. We have no 
alternative but to set it aside. We quash the order. Any of the appli¬ 
cants who are imprisoned under the order will be at onoe released, and 
any sureties furnished under the order will be discharged. 
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APPELLATE CIVIL. 

Before Mr. Justice Knox, Acting Gkeif Justice, and Mr. Justice Aikman. 

Kuber Singh (Judgment-debtor) v. Shib Lal ( Decree-holder.)* 

[9th August 1901.] 

QMl Procedure Code, section 3104. W-Appeal-No appeal from an order telling 
aside a sate under section 8104. 

Held, that no appeal lies from an order under section 3104 of the Code of 
Civil Procedure setting aside a sale, whether the auction purchaser is the 
SEJtoJtat £ an^outsider. KM Lal v. Bhujja Singh (!) referred to. 

£Rel. 30 All. 879=5 A h. J. 557=28 A. W. N. 157-3 

In this oase certain property belonging to one Kuber Singh wae sold 
. .. •_nf a. decree against him held by obib Dal. ine 

Betook place on the 20th of September 1901. On the 26th of September 

“x the L r « 

Th 12^4?decree holder who had himself bought the property at tbe first 

.j JV" A n anplioafcion for revision was filed in the 

High Court! which was dismissed on the 4th of Deoember 1902. Within 
. , ■« , „j nr n f the High Court, namely, on the 23rd of 

December 1902, the judgment-debtor applied under section ^lOA of the 

Code of CWil Procedure TbeCou 8 rt of first 

application the the application. On appeal the 

instance (Muns.f o Jalesar) gra' or(ier on the ground that 

. XT qkq ,qo3 from a decree of J. H. Gumming, Esq , District 

Judge omfgarh!d a ated the 17th of July 1003 reeersing au order of Babu lehr. Prasad, 

Munaif ol Jalesar, dated the 28 th of Apri 

( 1 ) Weekly Notes 1896, p HO. 
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order the judgment-debtor appealed to the High Court, pleading that no 
appeal lay from the order of the Munsif which had allowed hie applica¬ 
tion and set aeide the sale. 

Mr. E. A. Howard and Babu Lalit Mohan Banerji , for the appellant. 

Mr. Abdul Baoof and Babu Parbati Gharan Chatter ji t for the res¬ 
pondent. 

Knox, Acting C.J., and Airman, J.—In this case the appellant’s 
property was sold in execution of a decree. The sale took plaoe on the 
20th of September 1901. On the 26th of September 1901 the Court of 
its own motion set aside the sale and ordered a re-eale of the property. 
The Seoond sale took place on the 20th of November 1901. The decree- 
holder, who had himself bought the property at the first sale, successfully 
appealed against the order of the 20th September 1901, setting aside the 
sale. An application for revision was tiled in this Court, whioh was 
dismissed on the 4th of December 1902. Within 30 days of the order 
of this Court, i.e. t on the 23rd of December 1902, the judgment-debtor 
applied under section 310A to have the sale set aside, depositing with 
hie application the necessary amount. The Court of first instance gran¬ 
ted this application ; on appeal the learned District Judge set aside the 
Munsif’s order on the ground thab the application was barred by 
limitation, and dismissed it. The judgment-debtor comes here in Seoond 
Appeal. The first plea taken here is that no appeal lay to the Disbriob 
[265] Judge. We think this plea must suoceed. When in 1894 the 
Legislature introduced the new provision of law embodied in section 310A, 
it did not see fit to add a clause to section 588 giving a right of appeal 
from an order under the new seotion. It has been held by the Caloubta 
and Madras High Courts that, when the auobion purchaser happens to be 
the decree-holder, he has a right of appeal under the provisions of 
seotion 244 (c) of the Code of Civil Procedure. With all deference to the 
learned Judges who have adopted this view, we think that it would be a 
straining of the language of clause (c) of section 244 bo hold thab it is 
wide enough bo give an appeal from an order passed on an application 
under section 310A. No appeal lies when an outsider is the purchaser 
and we see no reason why an appeal should-lie merely because the decree- 
holder happens to be the person who has bid the highest amount at the 
sale. We note that in the case Mendai Lai v. Bhujja Singh (1) a Bench 
of this Court entertained an application for revision of an order under 
seotion 310A, remarking thab seotion 310A makes no exception in the 
oase of the decree-holder being the purchaser. Had an appeal been 
allowable in such a oase, the Court oould not have dealt with the oase 
under seotion 622 of the Code of Civil Procedure, as it undoubtedly did. 

For these reasons we sustain the first plea raised in this oase. We 
allow the appeal with oosts, aud, setting aside the decree of the lower 
appellate Court with oosts, we restore the order of the Court of first 
instance. 

Appeal decreed, 

[See also Bashir-ud-din v. Jhori Singh (I. L. R. 19 All. 140 )—Ed.] 


(1) Weekly Notes, 1895 p. 140. 
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[268] APPELLATE CIVIL. 

Before Mr. Justice Aikman. 

Alice Mary Hill (Plaintiff) v. William Clarke (Defendant) * 

[10th August, 1904 ] 

Act No. IX of 1872 (Indian Contract Act), section 24—Act No. I of 1872 (Indian Evi¬ 
dence Act), section 92 prov. \1)—Contract —Unlawful consideration—Pleadings. 

When it is brought to the nofcioe of a Court that the consideration for a con- 
traot whioh it is asked to enforoe is, in whole or in part, an unlawful considera¬ 
tion, such Court is bound to give eSeot to the fact thus brought to its notioe, 
notwithstanding that the oontcaob may appear upon the face of it to be a 
perfectly legal oontraot, and that the unlawfulness of the consideration therefor 
was never pleaded by the defendant. Holman v. Johnson (1), Scott v. Brown, 
Doering, McNab & Co. (2), Oedge v. Royal Exchange Assurance Corporation (8) 
and Benyon v. Nettle fold (4) referred to. 

In India, adultery being an offence against the criminal law, cohabitation, 
past or future, if adulterous, is not merely an immoral but an unlawful con¬ 
sideration. Man Kuar v.Jasodha Kuar (5) and Dhiraj Kuar v. Bihramajit 
Singh (6) referred to- 

[Ref. 64 I. 0. 18 ; 3 Lah. 92.] 

THE plaintiff in tibia case waa a married woman living Beparate from 
her husband, and she sought to reoover from the defendant, a married 
man aeparated from bis wife, the earn of Rb. 550, arrears of a monthly 
allowance of Rs. 50, alleged to be due to the plaintiff under an agree¬ 
ment purporting to have been executed by the defendant on the 20th of 
November 1899. The material part of this agreement waa aa follows 
" Whereas the latter (ie., the plaintiff) has devoted the best part of 
her youth (for over the last fifteen years) in my service in looking after 
my houBe at Agra and in always keeping it clean, neat and tidy, and my 
servants in order, and always giving me my meals in time to my satis¬ 
faction, ao that I have never missed my train (the defendant was an 
engine driver) and has always attended to me in sickness, out of grati¬ 
tude to her, and with the view that she may oontinue in my eervioe, I 
bind myself, in oase I may dispense with her servioes, to pay to her so 
long as I may be alive, Rs. 50 per mensem." In addition to this monthly 
allowance, there was further provision for a payment to the plaintiff of 
Rb. 5,000 in case of defendant’s death. 

[207] The defendant denied execution of the agreement sued on ; but 
this was found against him. No question was raised by the pleadings as 
to the possible illegality of the consideration for the agreement; but the 
defendant in cross-examination stated that he had always been address¬ 
ing the plaintiff as “ Mrs. Clarke,” and that they had been living as 
husband and wife from 1891 to 1901. Upon this the Court of first instance 
(Munsif of Agra) framed the following additional issues, viz , (7) Cao the 
plaintiff being a married woman sue for maintenance on past cohabita¬ 
tion V (8) Can the plaintiff change her oase as disclosed in the plaint; 
h as she really done so V” The Man Bif f ound that past oohahitation was 

* Second Appeal No 342 of 190 , from a deorea of W. F. Wells?, E*q., Distriot 
Judge of Agra, dated the 2nd of March 1903, reversing a deorea of Babu Baidya Nath 
Las, Munsif of Agra, dated the 29th of November, 1902. 

(1) 11775) 1 Cowper, 841. ( 4 ) (1850) 3 MaoN. and G. 94. 

(2) L. R. 1892, 2 Q. B. D. 724. (5) (1877) I. L. R. 1 All. 478- 

(3) L R- 1900, 2 Q. B. 214. (6) (1881) LLE. 8 AIL 787. 
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parb of the consideration, but held that the agree m 0 n ^ wa * n ob thereby 
invalidated, even though future cohabitation was in the contemplation of 
the parties. Tn the result the Munif gave the plaintiff a decree for 
Rs. 150. The defendant anpealed. The lower appellate Court (District 
Judge of Agra) held that future cohabitation was part of the considera¬ 
tion cf the contraot, and that as this involved the commission of an 
offence, namely, adultery, this part of the consideration was not merely 
immoral, bib unlawful, and that under section 24 of the Contract 
Aot this rendered the agreement void. The Court therefore allowed the 
appeal and dismissed the plaintiff’s suit. From this decree the plaintiff 
appealed to the High Court. 

Mr. R. K. Sorabji , for the appellant. 

Mr. G. Dillon , for the respondent. 

AlKMAN, J.—This appeal arises out of a suit brought by the appel¬ 
lant, Alice Mary Hill, a married woman, living separate from her hus¬ 
band, to recover from the defendant respondent, William Clarke, a married 
man, separated from his wife, the sum of Rs. 550, arrears of a monthly 
allowance of Rs. 50 alleged to be due to the plaintiff under an agreement 
purporting to have been exeouted by the defendant on the 20th of 
November 1899. The material part of the agreement is as follows : 

The defence raised various pleas ; amongst them there was a plea that 
the document sued on bad never been exeouted by the defendant. The 
defendant stated on oath that the signature on the agreement was not 
his. The learned Munsif found that f268] the signature on the agreement 
was Clarke’s. When the oase was taken in appeal by the defendant to 
the learned District Judge, no attempt was made in the argument to 
impugn the Muneif's finding as to execution. 

The agreement on the face of it is a perfectly good agreement. 
Notwithstanding this, it would have been upon to the defendant to seek 
to invalidate it by showing that the consideration or part of the con¬ 
sideration was in reality an illegal consideration— vide Proviso (1), 
section 92 of the Evidence Aot. No such plea was taken in the written 
statement, and in the issues, as framed at first upon the pleading, no 
suob question was raised. 

It was left to the plaintiff's pleader to spoil his olient’s oase by 
putting to the defendant, when examined as a witness for the plaintiff, 
the following questions, which, having regard to the pleadings and the 
issues whioh had been framed, were absolutely irrelevant:— 

“How have you been addressing the plaintiff ? Were you not living 
with Mrs. Hill as husband and wife?” 

Objection was taken to these questions on the parb of the defendant, 
who further olaimed privilege on the ground that the answers would 
incriminate him. But, being compelled by the Court to reply, he said 
he had always been addressing the plaintiff as " Mrs. Clarke,” and 
that they had been living ag husband and wife from about 1891 to 1901. 

Thereupon the following issues were added to those already framed:— 

“ Can the plaintiff, being a married woman, sue for maintenance 
based on past cohabitation?” 

“ Can the plaintiff change her case as disolosed in the plaint?'’ 

“ Has she really done so ?” 

The learned Munsif found that past cohabitation was^parb of the 
consideration, and relying on the deoisions in Man Kuar v. 
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Contraot Aofc this rendered the agreement) void. 

The plaintiff oomes here in second appeal. 

I have taken time to consider my judgment, as it appeared to me 
doubtful whether, having regard to the pleadings, which raise no question 
of immoral or illegal consideration, and to the fact that on the face of it 
the agreement is a good one, it was open to the Court below to hold that 
the agreement was void as having been made for a consideration whioh 
was in part unlawful. 

That the relations between the defendant and the plaintiff were not 
merely those of a master and his house keeper is proved by the evidenoe 
of the defendant, and by the language of the letters, from the defendant 
to the plaintiff, whioh have been put in by her. There c*n, I think, be 
no doubt that the defendant and plaintiff cohabited aB husband and wife. 

The Courts below have found that this cohabitation was in the 
minds of the parties as forming part of the consideration for [270] 
the agreement, and sitting as a Court of seoond appeal,, I oannot 
say that it was not open to the Courts to come to this conclusion on the 
materials before them. As to the question whether the Courts could 
oome to suoh a finding, although the agreement was on the face of it a 
perfectly legal agreement, and notwithstanding the faot that no plea was 
raised by the defendant as to the illegality of the consideration, tho 
authority of English cases is clearly against the pleas urged on behalf of 
the appellant. 

Leake, in his well known work on Contracts, 4bh Ed., p. 551, 
Bays:—" Though the contract is apparently valid in form or matter, 
extrinsic evidenoe is always admissible in variance of or in addition to 
the oontraot to show that the transaction is illegal and therefore void, 
even in the case of a covenant or oontraot under seal. (This is also the 
law in India:—section 92, Proviso 1, Evidenoe Aot.) He goes on to 
say:—"The faots showing illegality either by Btatute or common law 
muflt be pleaded, bub when the illegality appears from the plaintiff s own 
evidence, it is the duty of the Court to take judioial notice of the faot, 

(1) (1877) LLR.1 All. 478. (2) (1881) I. L. R. 3 All. 787. 
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Jasodha Kuar (1) and Dhiraj Kuar v. Bikramajit Singh (2), he held 
that the agreement was nob thereby invalidated even though future 
oohabitabioQ was in the contemplation of [269] the parties Here 
I think the learned Munsif was in error. The cohabitation in the 
o&fles relied on by him is not shown to have been adulterous. In England 
a covenant founded on past cohabitation, even though adulterous, is 
valid in law. But in England, adultery is not an offence under the 
criminal law, whereas in India it is. If then adultery, past or future, is 
the consideration or an indivisible part of the consideration for an agree¬ 
ment entered into in India, this would, I hold, make it nob merely an 
immoral but an illegal agreement, and the oontraot would be void. 

In the result, the MunBif gave the plaintiff a decree for Rs. 150. 

The defendant took the oase in appeal to the learned District Judge, 
who allowed the appeal and dismissed the plaintiff’s suit. 

The learned Judge held that oobabitafcion was at least part of the 
consideration for the agreement; that the words in the agreement with 
a view that she may continue in my service ” showed that future cohabi¬ 
tation was a part of the consideration, and that as this involved the 
commission of an offeDce, to wit, adultery, this part of the consideration 
was not merely immoral, bub unlawful, and that under seotion 24 of the 



A II—T 6 


INDIAN HIGH COURT REPORTS 


27 All. 271 


[«oL 


1904 and to give judgment for the defendant, although the illegality is not 
AUG. 10. raised by the pleadings." 

- In support of the last proposition the following authorities may be 

Appellate 

Civil oited. ,, 

_‘ In Eolman v. Johnson (1), Mansfield, L. J., said:— If from the 

27 A 236=1 plaintiff's own stating or otherwise tbe oause of aotion appears to arise 

A. L. J. 632. ex turpi causa or the transgression of a positive law of this oounbry, 

there the Court says he has no right to be assisted." In the case of 

Scott v. Brown , Doering , McNah & Go. (2) Lindley, L. J. says “ No 

Court ought to enfore an illegal contract, or allow itBelf to be made the 

instrument of enforcing obligations alleged to arise out of a contraot or 

transaction which is illegal, if the illegality is duly brought to the notice 

of the Court, and if the person invoking the aid of the Court is himself 

implicated in the illegality. It matters not whether the defendant has 

pleaded the illegality or whether he has not. If the evidence adduced 

by the plaintiff proves the illegality, the Court will not assist him." 

[271] Again, in the case of Gedge v. Royal Exchange Assurance Cor¬ 
poration (3), it was held that when on tbe trial of an aotion the plain¬ 
tiff’s case disoloses that the aotion which is the basis of his olaim is 
illegal, the Court cannot properly ignore the illegality or give effect to 
the olaim, even if the illegality be not pleaded or relied on by the defen¬ 


dant. 

It is not, as was observed by Lord Mansfield in the oase of Eolman 
v. Johnson , for the sake of the defendant, that in such oases the Court 
deolines to enforoe the oonbraob. It is on the grounds of public polioy, 
namely, that those who violate the law must nob apply to the law for 
protection. ” Truro, L. C. in Benyon v. Nettlefold (4). 

The Court below having found that part of the consideration for 
the agreement, the basis of plaintiff’s suit, is unlawful, I am constrained, 
although I have no sympathy with the defendant, to hold, for the reasons 
and on the authorities eet forth above that the appeal fails, and I dis¬ 
miss it. I make no order as to oosts. 

Appeal dismissed , 


27 A. 271 (=9 C. W. N. 479=8 0. C. 153=32 I. A. 113=15 M. L J. 157=8 Sar. 772). 

PRIVY COUNCIL. 


Achal Ram (Defendant) v. Kazim Husain Khan (Plaintiff),* 
[18th, 22nd, 24th November, 1904, and 9th February, 1905.] 

[On appeal from the Court of the Judicial Commissioner of Oudh.\ 

Vendor and purchaser—Sale by person out of possession but entitled to possession— 
Hindu Law—Champerty and maintenance—Docd of sale of share of taluq in 
consideration of funds for suit to recover it—Public policy—Evidence of adoption . 

In order to provide funds to prosecute his claim to the Birwa Mehnon taluq a 
deed of sale, in favour of the respondent, of a moiety of the taluq wa3 in 1883 
exeouted whilst out of possession by a person who (if the adoption as suocessor 
to the Mankapur Raj of the head of a senior branch of the family in 1G31 were 
proved) was entitled to suoceed to the taluq as being the son of the collateral 
who was the nearest heir when the sucoassion opened out in 1879 on the death 
of the daughter of the original taluqdar whose husband, the appellant, then 

• Present LORD MAONAGHTBN, LORD LINDLEY, SIR ANDREW SCOBLB and 
SIR ARTHUR WILSON. 

(1) (1775) l*Cowper, 841. 

(2) L. R. 1892, 2 Q. B. D. 724. 
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(8) L. R. 1900, 2 Q. B. D. 214. 
(4) 1850, 3 Mao N. and G. 94. 


Acc. No •_ 


Call No-. 


"™* b "“ ~vr.r,J°,“r 

?s:r c- ^»« -- —_ 


HAM SINGH. 


I 

Uddayat Singh. 



Bhawani Singh 


Barwand Singh. 


Azmat Singh 
(adopted and succeeded to 
Mankapur estate.) 


Mangal Umed Harnam Pahlwan 
Singh. Singh. Singh. Singh. 


Sheo 

Prasad 

Singh. 


Jai Singh. 


1 I I 

Danyapat Hindupat Mahadeo 
Singh. Singh. Singh. 


Oopal 

Singh. 


Indarjit 

Singh. 


Laohman 

Singh. 


Bahadur 

Singh. 


Jubraj 

Singh 


Phor,kal 

Singh. 


Mahipat 

Singh. 


Sardawan 

Singh. 


Sheo 

Singh. 


Sangram 

Singh. 


I 

Mardan 

Singh. 


Pirthi 

Singh. 


Pirgbijai 

Singh. 


Jagat 

Singh. 


Guraan Daljit 

Singh. Singh. | | 

Indarjit Samara 
Singh Singh. 

Debi Bakhsh 
Singh — 

Daraj Kunwar Pirthipal 
(widow, alive.) Singh= 

Sarfaraz 

Kunwar 

(widow). 


Bakht 

Singh. 


Kfaben 

Singh 


Brijraj Kun\var= 
ACHAL RAM, 
Defendant. 


Pirthi Singh. 
Rani Saltapat 
Kunwar (in 
possession of 

Mankapur) 

(wtdow alive 
on $9i 
February 1P79) 


Jai Parkash Arjun Kanhia Partab 
Singh Singh. Bakhsh Singh. 
Narpat (alive on 23 rd Singh. 

Singh. February 
1879). 


Harbbagat 

Singh. 


Chandika 

Bakhsh 

Singh. 


I 

I 

Radhika 

Bakhsh 

Singh. 


Narindar 
Bahadur 
Singh 
(alive on 

23 rd Febru¬ 
ary 1879). 


Tara 
Singh 
(alive on 
29 rd 

February 

1879). 


Chandika 
Bakhsh 
Singh 
(alive on 
28 rd 

February 

1879). 


Chattarpal 

Singh. 


Arjun Singh. 


Mahipat Mar j ad 

Singh Singh 

(alive on (alive on 
23 rd 28rd I 

February February Ranmast 

1879). 1879). Singh. 


SMftbjit 

^ingh. 


Kishendat 

Singh. 


Umrao 

Singh. 

I 

I 


Kali 

Prasad 

Singh 


Jai 

Parkash 

Singh. 


Bindeswari 
Bakhsh 
Singh 
(alive on 
23rd 

February 

1879). 


Bhawaneshwari 

Bakhsh 

Singh 

[alive on 23rd 
February 
1879). 


Addya 
Bakhsh 
Singh 
(alive on 

23 rd 

February 

1879). 


1st wife=Jubraj Singh=2nd wife 
(alive on 23rd 
February 
1879). 


•» K 


(Jdey Partab 
Addya Dat 
Singh, Raia of 
Bhinga (alive 
on 23rd 
February 1879) 


Jagdamba Rajendra 
Partab Singh Bahadur. 
(alive >on 23rd 
February 
1879). 


ARDAWAN 

SINGH 

Plaintiff 


Bban Tartab 


(alive on 23rd Singh (alive 
February on 23rd 

1879). February 

1879). 


Rampal 

Singh. 
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obtained possession. The taluq whs one in lists 1 and 2 under Aot I of 1869 and 
devolved on a single beir. though not descending by tho rules of lineal primo¬ 
geniture. The respondent as [272] co-plaintiff wiih his vendor brought a suit 
against the appollant to reoover possession of the taluq, The vondor entered 
into a compromise and withdrew liom tho suit which was prosecuted by tho 
respondent alone. The validity of the deed of sale was impeached by the appel¬ 
lant on the ground that it was cbampertous and contrary to public policy it 
boing contended that tho suit was therefore not maintainable. Held by the 
Judioial Committee iaflirming the decision of the Court of the Judioial Com¬ 
missioners of Oudh) that the transaction was a present transfer by the vendor 
of a moiety of his interest in tho taluq giving a good title to the respondent on 
which it was competent to him to sue. The vendor oould not havo prosecuted 
his claim to the estate without assistance ; there was nothing extortionate or 
unreasonable in the terms of the bargain, no gambling in litigation, and noth¬ 
ing contrary to public polioy. 

Held also, with regard to the adoption, that notwithstanding it took plaoe so 
long ago that it was impossiblo to prove that all requisite ceremonies were duly 
and regularly performed, and although no ohange of gotra oocurred, evidence 
in favour of the adoption preponderated : a body of strong and persistent tradi¬ 
tion preserved in the wajib-ul-arz of the Mankapur Rai and recorded in the 
Oudh Gazetteer and Gonda Settlement Report was in favour of it: it had been 
supported by the appellant in former litigation ; and no claim to the Rirwa 
Mehnon taluq had ever been set up by any member of the Mankapur family 
with which the adoption had been made. The decision of the Judioial Com¬ 
missioners* Court upholding the adoption was therefore affirmed. 

[Ref. 2 I. C. 954; 18 C. W. N. 44; 20 C. L. J. 148; Expl M I. C. 646; Disk 19 G. h_ J. 
239=23 I. C. 813 ; 12 C. W. N. 409 ; Fol. 35 Cal. 490=12 C \V. N. 893-35 
I. A.48=7 C. L. J. 335=18 M. L. J. 1C0=10 Bom. L. R. 230 = 5 A. L. J. 184 ; 
2 I. C. 385=14 C. W. N. 191. Foi. 51 I. C. 12b=29 C. L. J. 241 ; [Champerty] 
Ref. 33 Cal. 915 ; 1916 (1) M. W. N. 474=81 M. L J. 96 ; I. C. 686 ; 17 
C. W. N. 1173=21 1. C. 2o3 ; Dist. 5 C L. J. 188; 35 I. C. 455 ; 23 C. L. J. 122, 
22 0. L. J. 383; 35 All. 273 ; Appl. 13 C. W. N. 692.] 
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Appeal from a judgment and decree (June 7th, 1899) of the Court 
of the Judicial Commissioners of Oudh, which reversed a decree (April 
29th, 1896) of the Additional Civil Judge of Luoknow by which the res* 
pondent’s suit had been dismissed. 

The question in the appeal was as bo the right of succession to the 
taluq of Birwa Mehnon in the diBtriob of Gonda in Oudh, the last male 
owner of whioh was Pirthipal SiDgh, with whom, after the confiscation 
of Oudh by the proclamation of 16th March 1858 the second Summary 
Settlement of the taluq was made in February 1859. On the prepara¬ 
tion of the lists of taluqdars under section 8 of Act I of 1869 Pirthipal 
Singh’s name was entered in lists 1 and 2 the taluq therefore devolving 
to a single heir bub not neoessarily according to the rule of primogeni¬ 
ture. He died on 3rd November 1859 and was succeeded by bis widow 
Sarfaraz Kunwar: she died on 20th February 1870 and was succeeded by 
her daughter Brijraj Kunwar. Aohal Ram, the appellant, was the hus¬ 
band of Brijraj Kunwar who died on 23rd February 1879, and by an 
order of the Deputy Commissioner of Gonda, dated 27th February 1879, 
Aohal Ram was put into possession of the taluq. 

The following pedigree explains the relationship between Pirthipal 
Singh and the various claimants to the taluq. 

[273] After the death of Brijraj Kunwar, Udey Partab Singh, the 
Raja of Bhinga, brought a suit ou 24th of April 1879 against Aohal Ram 
for possession of the taluq, claiming to succeed by the rule of lineal pri¬ 
mogeniture. That suit was dismissed by the Disfcnot Judge,, decreed in 
favour of the Raja of Bhinga by the Judioial Commissioners Court, and 
finally dismissed by the Privy Council on 30th November 1883, on the 
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ground that though the taluq was desoendible to a single heir, it did not 
necessarily descend by lineal primogeniture ; that a custom of lineal 
primogeniture must therefore be proved, and, there being no proof of 
suoh custom, the suit must fail: see Achal Ram v. Odai Partab Addiya 
Dat Singh (1). Before this deoieion the Raja of Bhinga had obtained 
possession of the taluq in execution of the decree of the Judioial 
Commissioners’ Court. A suit was brought against him by Narindar 
Bahadur, the son of Harbhagat Singh ; the olaim was dismissed by the 
District Judge on 19th July 1882, but decreed by the Court of the Judi¬ 
cial Commissioner on 13th August 1883, and Narindar Bahadur obtained 
temporary possession, being subsequently dispossessed by Aohal Ram in 
execution of the deoree of the Privy Council dated 30th November 1883. 

Narindar Bahadur then sold a half share in the taluq to Raja Kazim 
Husain Kban, the present respondent in the benami name of Amin-ud- 
din, and on the 8th January 1886 Narindar Bahadur and Kazim Husain 
Kban jointly sued Acbal Ram ior possession of the taluq. That suit was 
dismissed by the Courts in India and an appeal to the Privy Council was 
dismissed on 3rd February 1893, the Judioial Committee holding that a 
family oustom set up which would exolude daughters was not proved 
that the succession therefore did nob open when Sarfaraz Kunwar died, 
but on the death of Brijraj Kunwar, at whioh time Narindar Bahadur and 
Jubraj Singh were the nearest surviving collateral heirs of Pirthipal 
Singh, and that as Jubraj Singh waB descended from the elder line, the 
taluq, as descendible to a single heir, would go to him in preference to 
Narindar Bahadur : see 'Narindar Bahadur Singh v. Achal Ram (2). 

[274] On 11th August 1888 Ardawan Singh, the son of Jubraj Singh, 
sold a moiety of the taluq to Raja Kazim Husain Khan, the respondent, 
for Rs. 1,50,000, part of the consideration being that Kazim Hussain 


Khan was to pay the costs of a suit against Achal Ram ; and the deed 
recited that a lakh of rupees had been paid to Ardawan Singh, but there 
was no proof that such payment was ever made. The suit was brought 
on 21st February 1891 in the Court of the District Judge of Fyzabad. 
The relief claimed in the plaint was possession of the taluq and of 
the village of Pirthipal Singh as appurtenant thereto. On 11th Decem¬ 
ber 1891 Ardawan Singh executed a deed in favour of Achal Ram by 
which he withdrew from the suit. He also presented a petition of com¬ 
promise under seotion 375, and on 14th December 1891 a further peti¬ 
tion under seotion 373 of the Code of Civil Procedure (Aot No. XIV of 
1882). On the 22nd March the District Judge of Gonda, to whose Court 
the case had been transferred, struck off the name of Ardawan Singh 
from the plaint and on the appeal of Kazim Husain Khan from that 
order the Judioial Commissioners decided on the 19th September 1894, 
that he could in this suit reoover the half share assigned to him if he 
could establish the title of Ardawan Singh. 

On 22nd March the defendant 6led his written statement in which 
he pleaded that Pirthipal Singh left a will dated 22nd October 1859 be¬ 
queathing all his property to his widow Sarfaraz Kunwar, who became 
thereby the absolute owner of it; that Sarfaraz in her liie-time transfer¬ 
red two villages to her daughter Brijraj Kunwar by a deed dated 8th 
December 1869, and by a will dated 15th December 1869 Bhe left the rest 
of her estate to her daughter, who became the absolute owner of the 


(1) (1683) b. &. 111. A. 51; I. L. R 

100*1. 3U. 


(2) (1893) L. R. 20 I. A. 77 ; I. L. R. 
20 Cab 649. 
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tftluq, which on her death devolved upon Achal Earn ; that the Govern¬ 
ment had by an order of 6th August 1869 in certain settlement procee* 
dings conferred on Sarfaraz Kunwar lull proprietary title, and that there- 
fore she and not Pirthipal Singh should be considered the stock of 
descent^ that daughters were excluded by custom and the suit was there¬ 
fore barred by limitation; that the next heir on an intestaoy would be Jai 
Prakash SiDgb, a descendant of Azmat Singh, who had never been adop¬ 
ted into the [276] Mankapur family; that even if Jubraj Singh was an heir 
he had transferred all his interest in the taluq to the Raja of Bhinga by 
a deed, dated 25th December 1872 ; that the deed of sale of 11th August 
1888 was ohampertous and fraudulent and conveyed no title to Kazim 
Husain Khan ; that Ardawan Singh having withdrawn from the suit it 
was not maintainable by Kazim Husain Khan ; that Pirthipalganj did not 
form part of the taluq ; and that under no oiroumstances would the suit 
lie for possession of the whole property. 

Twenty-four issues were settled, which raised all the questions in 
dispute on the pleadings. 

The Additional Civil Judge decided adversely to the plaintiff on two 
issues only, the 3rd and the 9th, and in the view he took of those held 
that it was unnecessary for him to dispose of the other issues. The 3rd 
issue was as to whether the deed of sale of 11th August 1888 (Exhibit A) 
was enforceable. On that issue after considering the authorities cited 
for the defendant the Judge said :— 

“ They have, I think, established the following principles, vie., that an assignee 
or vendee of a property is not entitled to recover ibe said property on the basis of a 
fihampertous contract, unless he oan show that he could recover it, if the property 
were in the hands of the assignor; that though the specific English Law of mainten¬ 
ance and ohamperty has not been introduced into India; and while fair agreements to 
supply funds to carry on litigation in consideration of having a share of the property 
if recovered should not be regarded as being, per se , opposed to public policy, yet such 
agreements should be carefully watched, and if extortionate and unconsoionable or 
made not with the bona jide objeot of assisting, for a reasonable recompense, a olaim 
believed to be just, but lor the purpose of gambling in litigation, or of injuring or op¬ 
pressing others by encouraging unrighteous suits they should be held to be contrary to 
pablio policy and should not be enforced. I therefore hold that Exhibit A does not re¬ 
present the contraot between the plaintifi Eaja and Ardawan Singh, and if it does the 
plaintiff Eaja has not oarried out completely the terms of the said deed, i.e. f there has 
been failure of consideration and Exhibit A could not be enforced as against Ardawan 
Singh, and Exhibit A was obtained by the plaintifi Raja purely for the purpose of 
gambling In litigation in order to have a second string to his bow if Narendar Bahadur 
failed," 

The 9th issue raised the question of the adoption of Azmat Singh 
into the Mankapur family, whioh took plaoe (as alleged) about 1861, and 
whioh, if proved, would make Jubraj Singh the [276] preferential heir 
on the death of Brijraj Kunwar. The evidence adduced by the plaintiff 
to support the adoption consisted of Exhibit P. 16, the wajib'Ul-arz of 
Aehrafpur, pargana Mankapur, prepared in the time of Bani Saltanab 
Kunwar of Mankapur and attested by one Mahfaz Ali described as the 
Mukhtar-am of the Bani. There waB a pedigree attached to it, and in the 
body of the document it was reoited that the last male bolder of Manka¬ 
pur of the olan of Bandhalgoti was Raja Chandra Sen. He died child* 
less, leaving a widow, Bani Bbagwani. The members of the clan desired 
the Bani to adopt one of them ; bus the Bani whose sister was married 
to Baja Dutb Singh, a Bisaiu, wished to leave the Kankapur Baj to one 
of the sons of her sister. Accordingly Bani Bbagwani went to Baja Dutt 
Biugb apd persuaded him to let her have his second son Azmat Singh 
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whom she brought borne and treated as her own child and left him the 
Ha]. In the pedigree attached to P. 15 against the name of Azmat 
Singh are the words " Eaum Cbbatri Bisain Raenaebin Banabalgoti, 
i.e., ‘ by birth a Bisain, by adoption a Bandbalgoti." Another document 
was P. 18, a letter dated 6th September, lb70, written by Brijraj 
Kunwar to the Deputy Commissioner with reference to the suit, brought 
by the Raja of Bhinga for possession of the taluq. The letter stated 
that ‘ s as Azmat Singh, the ancestor of Raja Pirthi Singh, was taken in 
adoption in another family hence be was separated from this family and 
became deprived of rightB. ” This letter was filed by Achal Ram in the 
suit brought against him by the Raja of Bhinga. P. 13 was a copy of the 
pedigree filed by the Raja of Bhinga in that suit : in that pedigree under 
the name of Azmat Singh were the words ‘ having been adopted succeed¬ 
ed to the Mankapur Raj. " Its coirectness was not denied by Achal Ram 
in that suit. P. 21, P. 25 and P. 26 were judgments of the District Judge 
and the Judicial Commissioners in the former suits brought against Achal 
Ram, P. 21 being the judgment of the Judicial Commissioners in the Buifc 
brought against Achal Ram by tho Raja of Bhinga, P. 25 the 
judgment of the District Judge of Fyzabad in the suit of Narindar 
Bahadur against Achal Ram, and P. 26 the judgment of tho Judioial 
Commissioner’s Court in the 6ame suit. The Oudh Gazetteer [277] and 
the Gonda Settlement Report were also cited in support of Azmat Singh s 
adoption. At page 560, Vol. I of the Oudh Gazetteer, there is the follow¬ 
ing passage oonoerning Dubt Singh 


“ Not content with having enlarged his own borders, his next oare was to pro¬ 
vide for the cadets of his family. His younger brother Bhawani Singh was sent to 
Bhinga nominally in order to defend it from its foreign enemies and put down the 
lawless banas of gipsies vhich have at difierent times and places cost the northern 
part of this district so much. His strong hand soon restored order; nor, when the 
service was done, did it relax its bo'd on the pargaca. Tho Janwar iord died without 
issue ; the claims of his kindred were disregarded, and Bhinga became henceforward a 
Bisain dependency under the rule of Bhawani bingh and his descendants. Not long 
after this a second son was born to Dutt bingh, of whom it was prophesied at its birth 
that within six days he should become a Baja. His father tearing for his own life 
and that of bis eldest son. ort ered the child to be at once murdered ; but before the 
cruel command was carried out the Baja cf Mankapur most providentially died ; his 
widow, a sister of Dutt Singh's Bani, adopted her infant nephew, and another Raj 
passed into the hands of Bisains.” 

In paragraph 37 of the Gonda Settlement Report Mr. BeDnet stated 
as follows:— 

“ Dutt Singh, under whom the Bisain power culminated, not content with the 
extension of the lands under his immediate sway, forced his younger brother Bhawani 
Singh on the Janwar chieftainship of Bhinga, and compelled the Bandhalgoti Rani 
of Mankapur to adopt his younger son. Azmat Singh, a stretch of tho custom of adop¬ 
tion in favour of a member of a totally difierent olan, while members of the adopter's 
own family were in existence which is without a parallel in the range of my 
experience." 

In Vol. II of the Oudh Gazetteer, page 458,it was stated 

“ The last of the line was Tartab Singh who left no issue at his death. His 
wife became a sati with her husband and her sati chabutra stands in mauza Bhitaura 
in this pargana. Rani Dhagwani. the mother of I’artab Singh, then adopted Azmat 
Singh, a son of Dutt Singh the Bisain Raja of Gonda, who was her sister’s husband. 
Thus the Mankapur Raj was acquired by the Bisain family.” 

As to all this evidence and that produced by the defendant the 
Additional Civil Judge said 

“ The entry in the Oudh Gazetteer, based probably on information gathered at 
the time of settlement is relevent and may be some evidence in support of the alleged 
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adoption of Azmat Singh, bat; it cannot ba conclusive proof That is all the evidence 
lor the plaintiff, I may here uote that it is significant that the plaintiff did not 
produoa as a witness the present taluqdar of Mankapur, who would have been an 
important witness. He could have told his family history much better than Exhibits 
P. 15 and P. 18 of the [278] Oudh Gazetteer. On the contrary the defendant has 
proved by amplo^ evidence that Azmat Singh was not adopted though he suoooodod to 
be Mankapur Raj The defendant has conclusively proved that Azmat Singh could 
not have been adopted by t.bo Rani of Mankapur. The defendant has produced as wit¬ 
nesses some members of the family of the baluqdar of Mankapur. They stato that 
they are Bisains and shave when a death ooours in the family of the Birwa Mehnon 
taluqdar. That the taluqdar of Mankapur is a Bisain is also proved by Exhibit 
P. 15 and the Oudh Gazetteer, page 505. If th'.re were no other evidenoo on the re¬ 
cord for the defendant than that Azmat Singh and his descendants were Bisains, I 
would have been of opinion that Azmat Singh oould not have been adopted by the 
Rani of Mankapur in the clan of Bandhalgoti. It is a contradiction in terms to say 
that Azmat Singh was adopted by a Rani of the Bandhalgoti* and still remained a 
Bisain. A hundred and fifty years ago when the hold of religion on the people of this 
oountry was muoh firmer such a thing was impossible. 

“ I am therefore of opinion that the plaintiff has failed to prove that Azmat 
Singh was adopted by Rani Bhagwani. He has also failed to show that on the death 
of Brijraj Kunwar the succession opened up to Jubraj Singh. On the 9th issue I hold 
that Jubraj Singh was not the next heir after the death of Brijraj Kunwar but Jai- 
prakash Singh was the next heir.” 

On these findings the Judge dismissed the suit. An appeal from 
that decision to the Court of the Judioial Commissioners was heard by 
Mr. Blennerhassett, the Judioial Commissioner, and Mr. Ross Soott, 
Additional Judioial Commissioner. On the issue as to the adoption of 
Azmat Singh, the Judioial Commissioner found, and the Additional 
Judioial Commissioner oonourred in the finding, that the adoption was 
proved and that Jubraj Singh was therefore the preferential heir to the 
estate on the death of Brijraj Kunwar. 

After considering the contentions of both parties and the evidence 
adduced in support of them respectively, the Judioial Commissioner said 
regarding the plaintiff s case as to the adoption 

« It is contended that these various traditions are so conflicting as to be of no 
value, and that neither the gazetteer nor the alleged admissions by the defendants are 
sufficient to establish the alleged adoption. 

** In my opinion the wajtb-ularz , the gazetteer, the admissions by Achal Ram, 
and the circumstances of the case sufficiently establish the adoption. 

“The wajib-ul-arz distinctly states that though Azmat Singh became by adoption 
a Bandhalgoti he remained known by his original caste Bisain. The Bandhalgoti clan 
being much inferior in social position to the Bisain clan, there would be many 
reasons for Azmat Singh retaining the name of Bisain. He might thus more readily 
retain an alliance with his own powerful cl m. He could more readily obtain suitable 
matrimonial alliances. On [279] this point Sultanat Kunwar has admitted that a 
hitch took place in her own matrimonial negotiations on the ground that marriage 
with a Bandhalgoti was unsuitable On it being ascertained that the Raja was a 
Bisain by race no further difficulties were raised. It is probably a fact that Raja 
Partab Singh’s wife became a *ati. The Mao kaput Raj was probably m substance 
acquired by force. Policy or necessity may have dictated an adoption as the best 
means of enlisting the sanctions of religion and law on the side of the conqueror- Or 
the adoption may have been used as a means of getting rid of an inconvenient pro- 
pheoy and of 9 aving the life of the child. 

“Whatever the motives, the historian all agree in stating that the adoption 
took place, and there seem- no reason to doubt that after the death of Partab bingh 
hie mother adopted Azmat Singh, who therefore appears in _ the pedigree as the son of 
Baja Chander Sen. her husband. The Bisain. having since held possession under 
this adoption, it must after this lapse of time be presumed to have been correctly 
oarriedout. The oonquest of one Baja by another was a matter of common oooureuce 
and was sufficient by itself to aooount for a change of dynasty. There was absolutely 
no neoeaeity for a conqueror of high oasto to lower his position by setting out his 
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adoption into a clan of a considerably lower degree unless the adoption took place in 
fact. The retention of the title of Bisain would sufficiently account for other Bisains 
continuing to observe the ceremonies of mourning, and there is authority in support 
of the view that those ceremonies are observed notwithstanding an adoption. 

“No member of Azmat Singh's branch has come forward to claim this estate. 
Had there been no adoption to bar suoh a olaim, it might have been made. Though 
the daughters of Bisains are married to Bandhalgotis, no suoh marriage can be 
shown to have taken place by any descendant of Azamat Singh's. The adoption has 
been affirmed by several judgments of the Courts in this country. It was not neces¬ 
sary for their Lordships of the Privy Counoil to deal with this adoption in their judg¬ 
ments on appeal. The adoption was very prominently stated in the pedigree, Exhibit 
P. 13, a dooument admitted by the defendant, and also in the letter of Brijraj Kun- 
war (Exhibit P. 18), a dooument put forward by Achal Ram. Had there been no 
adoption, Achal Ram oould, and should, have pleaded the jus tertii of members of 
that branch of the family as a oomplete defence to the Raja's suit. He did not do so. 
If his oonduot in this matter does not amount to a direct admission, and I think there 
was a direot admission, it is tantamount to an admission of the fact of this adoption." 


On the 3rd issue, however, the Judioial Commissioner and fche Addi¬ 
tional Judioial Commissioner differed in opinion, the former being of 
opinion that the sale deed of 11th August 1888 was valid in law to con¬ 
vey to Kazim Husain Khan one-half of the taluq ; while the latter held 
that the deed was ohampertous and did not operate to convey the half 
Bhare in the estate, but was only effective, if at all, as an agreement to 
convey after [280] Ardawan Singh had obtained a deorea. The Judicial 
Commissioner observed on the third issue:— 

“ On the authorities already referred to, the speoifio English law of maintenance 
and ohamparty has not been introduced into India. The defendant, therefore, oannot 
directly plead that the suit is unmaintainable on the ground of ohamperty. I fail to 
flee that this was other than a fair agreement on behalf of the plaintiff Raja to supply 
Ardawan Singh with the necessary funds. 

“ The Raja has no doubt laid himself opeu to the imputation of fraud by taking 
a reoeiptfor one lao of rupees not actually paid to Ardawan Singh. It is urged for 
him that this receipt was taken merely to aooentuate the faot that the deed was an 
actual deed of sale in prasenti and not an agreement for sale. It may be doubted 
whether this was necessary from a oonveyanoer'3 point of view ; a deed of deposit 
would have been more truthful, and it oan undoubtedly be said that after the lapse 
of years the Raja might have made use of that dooumeut to defraud Ardawan Singh 
of the lao of rupees due to him. There is, however, no direct evidenoe that the Raja or 
his advisers did oontemplate suoh fraud. 

" It has been shown that Ardawan Singh demanded the ’arrears of his monthly 
allowance. It has not been shown that he demanded payment of the one lao of rupees 
after the registration of the deed. In the present suit there has been no attempt to 
deny that the money will be duetto Ardawan Singh if the suit is finally suooessful, 
A claimant of small means wishing to sue an opponent in possession of a large 
estate has a difficult and doubtful task before him and he must of necessity pay some¬ 
what highly before any reasonable man will advance him money for suoh a purpose. 
I do not think the terms in this oase were extortionate or unconscionable. They are 
said to bo the same as those accepted by Narindar Bahadur, who eventually lost his 
oase. Ardawan Singh wa3 clearly interested in Narindar Bahadur's suit, and there 
probably was an agreement between them to divide the share.which either of them 
might suoceed in obtaining. Both of these men had very substantial olaims to the 
estate. The law is uncertain. Before the decision of their Lordships it was not easy 
to decide whioh had a superior claim. Neither of them unassisted had the means to 
oarry the litigation through to her Majesty in Council. If either of them succeeded 
in obtaining half the estate and one lao of rupees and any balance of Rs. 50,000 not 
spent ia litigation, I am not prepared to hold on the materials before me that that 
would have been an extortionate and unoonsoionable bargain, or that this was a 
gambling in litigation, or that Aohal Ram, who has hitherto defeated two opponents 
by pleading a jusi tertii , has been injured and oppressed by any unrighteous suit. So 
far as the oase has yet prooeded I failed to 869 anything oontrary to public polioy is 
the agreement between the plaintiff'Raja and Ardawan Singh. 
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. ** T ^° loarn8li 00u “ a ® 1 for tho defendant contends that this agreement is void ab 

i ll I cannob aooept that contention. Agreement* oaused by ooeroion, undue in¬ 
fluence, fraud, or misrepresentation are voidable at the option of the party whose eon- 

wa * tL “ s *>5°^ a bout. [-81] Ardawan Singh hL not elect, 
ed to avoid the agreement. On the contrary, for about 2$ year* after the agreement 

he maintained that agreement and aoted upon it. It appear* to me that the defen- 

dant m this case !* not entiUed to avoid this agreement, and he oannot raise for,the 

benefit of Ardawan Singh pleas which Ardawan Singh ha* not thought proper to Vat 
forward for hi* own benefit. 6 v v 1 
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refused to perform her part of the oontraot and would have failed in a suit for a speoifio 11L 
performance. The oase of Rajah Mohkam Singh v. Rajah R n p Singh (3) relied on by 
the defendant was a oase between the parties to the agreement. The present ease i* 
not one of that oharaoter. I find on issue No. 3 that the suit is maintainable. 

“ I would remit the case to the Court below, under section 566 of the Code of Civil 
Prooedure, for findings on the remaining issues with directions that no additional 
evidenoe is required.*’ 

The Additional Judioial Commissioner said 

“ I think the ease of Bhobosoondree Dasseah v. Issurchunder Dutt (2) is authority 
for holding that the oontraot of the llth August 1688, executed by Ardawan Singh did 
not operate as a present transfer of the property, but as an agreement to transfer half 
of so muoh of the estate as might be recovered in a suit to be instituted by Ardawan 
Singh and the plaintiff Raja. If this view is oorrect the plaintiff Raja’s suit for pos¬ 
session would fail even if Ardawan Singh transferred half the taluqa, but as I have 
stated, all he transferred was half his rights in the estate or half the right to sue for 
the possession of it. 

_ “ I therefore hold that whether the oontraot between Ardawan Singh and the 
plaintiff Raja be void or voidable or a valid and binding agreement, the plaintiff Raja 
oannot sue for possession of half the taluqa in the present suit. 

. “ I am also of opinion that the suit must fail as the agreement on which the 
plaintiff Raja now says he comes into Court is a gambling in litigation and opposed to 
publio polioy and therefore void- 

“ I would therefore dismiss the appeal with costs.” 


As there wa8 a difference of opinion on a question of law the appeal 
was referred to Mr. Spankie, Additional Judioial Commissioner, under 
seotion 575 of the Civil Prooedure Code. He was of opinion that there 
was a oontraot of sale between Ardawan Singh and the plaintiff 

Raja under which there was a transfer in prasenti to the plaintiff of a 
moiety of the taluq; that such oontraot could operate as a present 
transfer of the moiety to the plaintiff Raja ; and that auoh oontraot was 
enforceable against the defendant. And he therefore agreed with the 
Judioial Commissioner in holding that suit was maintainable, and that 
the oase should be remanded for trial of the remaining issues. 

The Buit was therefore remanded to the District Judge of Gonda for 
decision of the issues still undeoided. 

The Judge delivered his deoision on llth April 1899. On the 1st 
issue he held that the suit was not barred by limitation : on the 5bh 
issue that Pirthipal Singh was a taluqdar within the meaning of Aot I of 
1869 : on the 6th isBue that Sarfaraz Kunwar succeeded to a widow’s 
estate of inheritance, and on the 7bh and 8th issues that oa the death of 
Brijraj Kunwar the succession opened to the next heir of Pirtbipal 

(1) (1888) I. L. R. 12 Bom. 636. (3) (1893) I. L. R. 15 All. 352 L. R. 2 

(2) (1872) 11 B. L, R. 36. I- A. 127. 


A U—77 


609 



27 All. 283 


INDIAN HIGH COURT REPORTS 


[Yol. 


1904 

NOV. 18, 22, 
24. 

1905 
Feb. 9. 


Privy 

council. 


27 A. 271=9 
C. W N. 479 
-8 0. C. 155 
=32 I A. 113 
=15 M L. J. 
197=8 Bar. 
772. 


Singh. On the 10th and llbh issues, which related to thedeed alleged 
to have baen executed by Jubraj Singh in favour of the Raja of Bhinga, 
dated 25th Deoember 1872, the Judge held that the deed could not 
operate ae a transfer of an interest in the fcaluq as the succession did not 
open until the death of Brijraj Kunwar on 23rd February 1879 : on the 
12th issue he decided that no oustom was proved to exclude daughters 
from inheriting : on the 13bh and 14th issues that the alleged will of 
Pirthipal Singh was not proved: on the 15th issue that the settlement 
proceedings did nob confer on Sarfaraz Kunwar any larger estate than as 
widow of a taluqdar: on the 18th, 17th and 18th issue, which related to 
transfers of portions of the taluq alleged bo have been made by Sarfaraz 
Kunwar to her daughter Brijraj, be found the deeds proved but held that 
they were invalid to transfer more than the life estate held by Sarfaraz 
Kunwar • on the 19th issue he held that the alleged adoption of Bar- 
wand Singh was not proved : on the 20th issue that Pirthipalganj was not 
a portion of the taluq: and on the 22nd issue that the remaining pro¬ 
perty in suit constituted the taluqdari estate of Pirthipal Singh. 

On receipt of these findings the Court of the Judicial Commissioners 
delivered fcbeir final judgment on 7th June 1899, [283] confirming on all 
the issues tho findings arrived at by the District Judge of Gonda. In 
the result they reversed tho judgment of the Additional Civil Judge, pas¬ 
sed a decree for the plaintiff Raja for a half share of the taluq, and dis¬ 
missed the claim to recover possession of a half 6hare of Pirthipalgan], 

There were then concurrent findings od all the iesues except the 3rd 
and 9th namely, as to the legal effect and validity of the deed of 
sale of 11th August 1838, and as to whether or not Azmat Singh was 

adopted. ^ ^ 0ftl fchQ 3rd i0eU0 ^ a0 argued first as a preliminary point, 
as raising the respondent’s right to sue. 

Mr Haftoe, K G. Mr. W. C., Bonnerjet, and Mr. G. E. A. Boss for 
the appellant contended that the deed of sale of 11th August 1888 was 
a fictitious transaction and void and of no effeot against the appellant on 
three grounds: (1st) that the respondent had no right to sue in the 
absence of Ardawan : the appellant was not a party to the contract and 
could not get specific performance of it against Ardawan; (2nd) that a 

person out of possession could not give any title to property sold by him; 
tho contract to sell therefore did not operate as a present transfer of the 
property but was at most an agreement to transfer it, on the vendors 
oomin* into possession, a condition which was never fulfilled in this case. 
Such an agreement did nob give the respondent the right to obtain pos¬ 
session of the moiety of the taluq which was the subject of the deed of 
sale Reference was made to Bhobosoondree Dasseah v. Issurchunder 
Dutt (1) * (3rd) that the deed of sale was void as being cbampertous and 
contrary 5 to public polioy. Ardawan had no interest in the property, so 
cou'd confer none by the assignment. Tara Soondaree Ghowdhrain v. 
Collector of Mymensingh (2); Chunder Kant Mookerjee v. Bam Goomar 
Koondu (3); and on appeal Bani Coomar Goondoo v. Ghunder Ganto 
Mookerjee (4); and Debt Dayal Sahoo v. Bhan Pertab Singh (5) were re- 

f9rre Mr°* DeGruyther for the respondent contended that he bad nnde r 


(1) (1872) 11 B. L. R. 36. 

(2) (1873) 13 B. L. F, 495. 

(3) (1874) 13 B. L. R* 530. 


(4) (1876) L. R. 4 I. A. 23 : I. L. R. 2 
Oal. 283. 

(5) (1903) I.L. R. 31 Cal. 433. 
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the deed of sale of 11 th August 1888, acquired a good title to a half 1904 
Bhare of the taluq, and therefore had a right to [284] maintain the suit. Nov. 18 , 22, 
The oaBe of Lhobosoondree Dassenh v. Issurchunder Dutt (1) was based 21, 
on that of Raja Sahib Per hi ad Sein v. Baboo Budhoo Sing (2) and both F *^ s 9 

those oases were distinguished in the more recent case of Kali Das Mutlick -_L. 

V. Kanhya Lai Pundit (3) by the faot that "the ground of the decision Puivy 

in them was that the plaintiff was not entitled under the terms of the Council. 

contract of sale to possession." Here the respondent was entitled to ^ A 271=9 

possession ; and his claim waB not opposed by the donor, but by a third c.W.N 479 = 

party, the appellant. The only reasons therefore for the rule of Hindu 8 0 . C. 153= 

Law making delivery of possession necessary (namely, the prevention of j * 1 2 * 4 * 13 

difficulties arising on the denial of the transaction by the donor, and the * 

avoidauce of competing olaims) did not exist. Reference was made to 772 . 

Mayne’s Hindu Law, 6 th Edition, pages 494, 496. That the donor 

should be in possession was not absolutely necessary. If a complete 

title could bo made without possession there was no reason why the 

respondent could not sue, and even if by the Hindu Law possession were 

necessary that law had been abrogated by the Transfer of Property Act, 

and the registration of the deed of sale gave the respondent a complete 

title. The Transfer of Property Aot (IV of 1882), sections 3, 54 and 

123 ; Phul Chanel v. Lakkhu (4) ; Dharmodas Das v. Nistarini Dasi (5); 

and Bax Rarnbai v. Bai Mani ( 6 ) were referred to. As to the deed of 

sale being void on the ground that it was contrary to public policy, the 

law of champerty did not apply to India. Raghutiath v. Nilkanth (7), 

and Ram'Comar Coondoov. Chunder Canto Mookerjee ( 8 ), were oited. Nor 

waB this a ohampertous agreement. Fischer v. Kamala Naickcr ( 9 ) was 

referred to. The contract was not unconscionable or extortionate, and 

the question as to whether or not there was failure of consideration did 

not make the matter one of public policy. 

On the conclusion of the argument for the respondent on the preli¬ 
minary question their Lordships intimated that they would hear the 
appellant on the whole case. 


[285] For the appellant it was then contended that the adoption of 
Azmat Singh was not proved. All that was shown by the documents 
and authorities produced was that Azmat had suooeeded^ to the Mankapur 
Raj, but not that be had been adopted. No obange of gofcra had been 
shown, and this was absolutely Decessary for a valid adoption. Stoke 8 
Hindu Law Books, page 564, waB cited as to tbe meaning of the word 
“gotra." Azmat SiDgh after hia alleged adoption remained a Bisain,though 
he had become a member of a Bandhalgoti family; he was Dot therefore 
validly adopted* As to tbe position and status of an absolutely adopted 
son, his gotra and sapinda relationship, and his impurity on deaths in the 
family into which he has been adopted and in biB natural family, 
the Tagore Law Lectures for 1888 by Golap Chandra Sarkar, 
pages 387 388 and the Hindu Law authorities there referred to 
were cited/ The'word "rMniBhin” in the letter from Brijraj (Exhibit 
P. 18) meant “sitting in the adoptive father's seat; ’ that is, Azmat Singh 
book the Raj, but was not necessarily adopted. As to the pedigree (Exhibit 


(1) (1872) 11 B. L. R. 36. 

(2 (1869) 12 Moore’s I. A. 276 (292) : 

(306 : 2 B. L. R. P. C. (117, 125). 

(3 (1884) L. R. 11 X A. 219 (227, 

281): I. L. R. 11 Cal. 121 (181,185). 

(4) (1903) I. L. R. 25 All. 358. 


(5) (1887) I. L. R. 14 Cal. 446. 

(6) (lt>98) I. L. R. 23 Bom. 234. 

(7) (1893) I. L, R 20 Cal. 843. 

(8) (1876) L. R. 4 I. A. 23 ; 1. L. R. 2 
Cal. 238. 

(9) (1860) 8 Moore’s J. A. 170 (175). 
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P. 13) said to have been admitted by Acba Ram, in whioh Azmat Singh 
was described as having been adopted and succeeded toMankapur Raj, 
the case of Aumirtolall Bose v. Bajoneekant Mitter (1) was cited to show 
that such an admission (by implication on the pleadings) was not tanta" 
mount to proof 0 " the faot. Azmat Singh’s adoption not having been 
proved, Ardawan Singh, through whom the respondent olaimed, had no 
right to succeed to the taluq, Jai Prakash Singh, a descendant of Azmat 
Singh, being nearer in degree to Pirthipal Singh than Jubraj Singh, the 
father of Ardawan. It was also contended that under the Oudh Estates 
Act (I of 1869) Brijraj Kunwar took an absolute estate in the taluq. 
Seotions 2, 11, and 22 of the Aot, and the case of Brij Indar Bahadur 
Singh v. Bani Jankee Koer (2) were referred to. On the death of Brijraj 
the estate devolved upon her husband, the appellant, to the exclusion of 
the reversionary heirs of Pirthipal Singh. The issue as to the custom 
excluding daughters should have been decided in favour of the [^86] 
appellant, and in that case the suit would be barred by limitation. 


For the respondent as to the mode of devolution of the taluq were 
cited the cases of Achal Bam v. Udai Partab Addiya Dat Singh (3) ; 
Narindar Bahadur Singh v. Achal Bam (4); Dew an Bam Bijai Bahadur 
Singh v. Bae Jagatpal Singh (5); Jagatpal Singh v. Jogeshar Baksh 
Singh (6); and Sheo Partap Bahadur Singh v. Allahabad Bank (7). 
Brijraj Kunwar took only the restricted estate of a Hindu female, and 
not an absolute estate. The elder line succeeded where there were two 
collaterals in the same degree. The issue as to the custom of excluding 
daughters had been deoided by both Courts against the appellant. As 
to the adoption of Azmat Singh it was contended it was proved by the 
documentary evidenoe produced in support of it. Wilson s Glossary, 
page 438, was referred to to show that the meaning of “ rasnishin" was 
“ adopted son." The same meaning was to be given to it in the letter 
from Brijraj Kunwar (Exhibit P. 18) and in the pedigree (Exhibit P-15) 
Bisains were superior to Bandhalgotis whioh would aooount for Azmat 
Singh remaining a Bisain after adoption. Brijraj Kunwar s letter (Exhi¬ 
bit P. 18) was put in by the appellant in the suit brought against him by 
the Raja of Bhinga. No issue as to the adoption of Azmat Singh was 
raised in that suit because the pedigree stating it was put in and no ob¬ 
jection to its correctness was taken by the appellant. The production of 
Che pedigree before any dispute existed, together with the absence of any 
denial of its correctness amounted to an admission of it as being correot. 
Bejai Bahadur Singh v. Bhupindar Bahadur Singh (8) was cited. No 
heir of Azmat had at any time advanced any claim to the taluq 
when the suooession opened, and three inquiries had resulted in find¬ 


ings that the adoption had been made. There was no documentary 
evidenoe to show that the gotra was not changed, and the oral evidenoe 
as to that question was worthless. As to the eti’eot of adoption on the 
[287 j performance of ceremonies for impurity by members of the natural 
family of tiie adopted person on the death of a member of tire family 
into whioh he had been adopted reference was made to Mayne’s Hindu 


(1) (1873) L. R. 2 I. A 113 (125); 15 
B. L. R. 10 (23) 

(2) (1877) L. R. 6 1. A. 1. 

(3) (1883) L. Rw 11 1. A. 51; I. L. R. 
10 Cal. 511. 

(4) (1893) L. R. 20 I. A. 77 ; I. h. R. 
20 Cal. 649. 

(6) (1890) L. U. 17 I. A. 173 ; I. L. R. 


18 Cal. 111. 

(t) (1902) L. R. 30 I. A. 27 ; (29) L 
L. R. 25 All. 148 (150). 

(7) (1903) L. R. 30 I. A. 209 (213); I. 
L. R. 25 All. 476 (490). 

(8) (1895) L. R. 22 1. A. 139 ; I. L. 
R. 17 All. 456. 
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2 t? 3 ’ ° OW611 ' 0 Tagore Leotura (1870), page 

to tha DiiRh th ^ r BD u t BlW| Dag9 R 0 f 0r0n00 was also made 

nt 2 M Blua ® 00k ' Vo>. I. P*B 0 0 76, 266 and 506, as to the History 
Of the Mankapur Raj, and to records of former oases concerning the Raj 

m *hich the same pedigree (exhibit P. 15) had been produced in evidence. 

1905, February 9th. The judgment of their Lordships was delivered 
by Lord Maonaghtrn.— 


* 8 an a PP ea i from a judgment and decree of the Court of the 
Judicial Commissioner of Oudb, reversing the deoision of the Court below, 
and awarding to tbe respondent Raja Kasiro Hueain Kban possession of 
one-half of the taluq Birwa Mehnon. 


The taluq was granted to one Pirfchipal after the confiscation. It 
was plaoed in Classes 1 and 2, but nob in Class 3 of Act I of 1869. The 
taluq, therefore, is one that devolves upon a single heir, though not des¬ 
cending according to the rules of lineal primogeniture. 

Pirthipal died in the year 1859. He left a widow and a daughter, 
but no male issue. He was succeeded by bis widow. She died in 1870,' 
and then the daughter inherited the estate. Upon her death on the 23rd 
of February 1879, the succession opened to collaterals of Pirthipal. 
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The appellant Acbal Ram was the husband of Pirthipal’s daughter. 
On his wife’s death he took possession. He was beset by litigation. 
But with the exception of a short interval following his dispossession by 
a claimant who succeeded in the Court of the Judicial Commissioner, but 
failed before this tribunal, he managed to hold sole possession against 
all comers until the decree now under appeal waB pronounced. 

The respondent Raja Kazim Husain Khan olaims to be entitled to 
one moiety of the estate under a purchase from Ardawan Singh, who has 
been held to be the heir of the nearest collateral of Pirthipal living at 
the daughter’s death. 

[288] The present suit was brought by Ardawan and the Raja suing 
as co-plaintiffs. Ardawan afterwards withdrew from the case. He iB said 
to have been bought off by Acbal Ram. At any rate, at his own request 
and on the allegation that he was satisfied his case was baseless, hiB 
name was struck off the record. Then arose the question whether the 
Raja could Bue alone, and it was held that he could. 

A great number of objections were raised by Achal Ram by way of 
defence. All but two are disposed of, either by deoiBions of this Board or 
by concurrent findings which the appellant is nob in a position to contest. 
The two remaining objections are these In the first place it is conten¬ 
ded that the sale to the Raja was void as being ohampertous and a “gamb¬ 
ling in litigation ” contrary bo public policy. Then it is objected that 
there is a branch of the family senior to that to which Ardawan belongs, 
and that in it there are to be found collaterals nearer than Ardawan. 
This branch traces descent from a remote ancestor, Azmac Singh, the 
younger son of a powerful ohieftain oalled Dutb Singh, from whose 
brother Ardawan is descended. The Bole question on this part of the case 
16 whether Azmat passed out of the family by adoption. Od this point, 
as well aB on the question of champerty, the Court of the Judicial Com¬ 
missioner differed from the Court of first instance, which held the sale- 
deed void and the adoption not proved. 

The sale-deed is dated llbh August 1888. In it Ardawan states bis 
title by succession, the impossibility of recovering possession from Achal 
Ram without a suit, and his own inability to Bue owing to want of money. 
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“ So therefore,” he goes on to Bay, he has sold half the estate to the Raja 
for a lac and a half of rupees. He acknowledges the receipt of one lao. 
The balance of Rs. 50,000 is to remain on deposit with the Raja to be 
expended in prosecuting the proposed suit and in paying a monthly 
stipend of Rs. 50 to himself and Rs. 20 to a mukhtar. On the termina¬ 
tion of the litigation he is to receive the balance. In the suit the Raja 
and he are to act and work jointly and the Raja is given full power to 
oonduct the litigation and manage the expenditure. 

[289J Now at the date of the sale-deed the position of things was 
this. Achal Ram was in possession. A suit to recover the estate had 
been brought against him by one Narendra who apparently would have 
been entitled as the heir of his father Harbhagat Singh if the succession 
had opened on the death of Pirthipal’s widow. That suit had been 
dismissed by the Subordinate Judge on the ground of limitation. The 
dismissal bad been affirmed by the Judicial Commissioner on a different 
ground and an appeal was then pending to the Privy Counoil. It seems 
that the Raja had bought one moiety of the estate^ from Narendra under 
a deed of sale framed on the same lines as Ardawan’s deed while Narendra 
and Ardawan had oome to some arrangement for dividing the estate 
between them in case either the one or the other should succeed against 


Aohal Ram. 

The statement in the sale-deed to the effeot that one lac had been 
paid to Ardawan was not in acoordanoe with the fact. Indeed it seems 
inconsistent with the scope of the deed. It is hardly conceivable that 
anybody in the position of the Raja would pay down without 
any security so large a sum to a man confessedly without means. 
And besides it is obvious that if it had been intended the Ardawan 
should receive a lao of ruppees at once, there would have been no 
oooasion to provide a monthly allowance for his 1 personal expenses . 
Probably the statement was introduced by the draftsman under the 
notion that it might impart some additional solemnity to the instru¬ 
ment. Of course, at the first blush, the untrue statement throws 
suspicion upon the whole transaction. But after all, so long as the 
deed stands, it is no concern of Aohal Ram’s that Ardawan may 
have a grievence on the score of a misstatement in an instrument 
to which Aohal Ram is no party. Ardawan himself has taken no 
steps to impeach the deed. On the oontrary, in the course of the 
two years that elapsed between the date of the deed and the insti¬ 
tution of the suit (whiob was delayed as long as possible in order 
to await the result of Narendra’s appeal) Ardawan more than once 
affirmed the transaction, claiming and receiving his monthly allow¬ 
ance under the deed and urging the Raja’s agent to [290] commenoe 
proceedings without delay. It is not enough for Aohal Ram to make 
out that the sale-deed is voidable at the option of Ardawan. He must 
show that it was and is absolutely void. But now Achal Ram is in this 
further difficulty, that according to Ardawan’s petition of compromise 
which be puts forward aB part of his case, Ardawan has nothing to 
complain of, for he had nothing to sell. It may be added that the 
Raja did all in his power to procure the attendance of Ardawan at 
the trial, but he was kept out of the way. 

Apart from the untrue recital in the sale-deed there seems to be no 
flaw in the transaction. Without assistance Ardawan could not have 
prcseouted his olaim. There was nothing extortionate or unreasonable 
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in the terms of the bargain. There was no gambling in litigation. There 
was nothing oontrary to pablio policy. Their Lordships agree with the 
judgment of the Court of the Judioial Commissioner that the transaction 
was a present transfer by Ardawan of one moiety of his interest in the 
estate, giving a good title to the Raja on which it was competent for 
him to Bue. 

The question of Azmat* s adoption is not quite so simple a matter. 
The adoption, if it took place, occurred before the year 1631 A. D., when 
Azmat suoceedod to the Mankapur Raj. At this distance of time it is of 
oourse impossible to prove that all the requisite ceremonies were duly 
and regularly performed. On the one band, it is not disputed that 
Azmat and his descendants, successors in the Raj, remained Bisains, 
though the adoption, if it took place, was an adoption into the Bandhal- 
goti clan, a clan muoh inferior in social position to the Bisains. It 
appears that on the death of a member of the Mankapur family, the 
ceremonies usual on the death of a relative are observed among the 
Bisains of Birwa Mehnon, a circumstance unusual in the case of an 
adoption out of the family, though, it is said, not unpreoedent. 

On the other hand, there is a body of tradition strong and persis¬ 
tent in favour of the adoption, and there is a story still current which 
may possibly serve to throw some light on the transaction. It iB said 
that on Azmat’s birth there was a propheoy put about to the effect 
that the child would become [291] a Raja within eight days. His father 
Dutt Singh, alarmed for the safety of himself and his oldest son, con¬ 
templated removing the danger in a summary manner, but a better way 
was found of defeating or fulfilling the prophecy. The Rani of Mankapur, 
a Bister of Dutt Singh’s wife, whose son, Partab Singh, the last of his line, 

had recently died without issue, leaving a wife who beoame * satti with 

her husband, out of affection for her nephew or her nephew s mother 
or through fear of her powerful neighbour, was ready to adopt the child 

to succeed her in the Raj of Mankapur. ... . , 

The tradition of the adoption is preserved in the wajib-ul-arz of 
mauza Ashrafpur, Paragana Mankapur, and is to be found recorded in 
the Oudh Gazetteer and the Gonda Settlement Report. 

It is to be observed that in no previous litigation did Aobal Ram 
ever suggest that collaterals nearer in degree were to be found in Azmat s 
line. On the contrary, he filed evidence tending to show Azmat s 
adoption. It is still more significant that no claim to the Taluk 
Birwa Mehnon has ever been set up by any member of the Mankapur 

fftmi On the whole their Lordships see no reason to differ from the 
conclusion at which the Court of the Judicial Commissioner has arriv¬ 
ed. It seems to them that the evidence in favour of adoption prepon- 

derates 

Their Lordships, therefore, will humbly advise His Majesty that the 

appeal should be dismissed. . 

The appellant will pay tbe costs of the appeal. ^ 

Solicitors for tbe appellant-MesBrs. T. L. Wilson and Co. 

Solicitor for the respondent— Mr. B. T. Tasker. 
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[292] REVISIONAL CRIMINAL. 

Before Mr. Justice Knox. 

Emperor v. Shib Singh.* 

[11th August, 1904.] 

Criminal Procedure Cede, section 19b—Sanction to prosecute— Sanction to prosecute 
given by the District Magistrate as head of the Police— Revision—Act No.V of 1861 
( Police Act), section 4 ( l 4\ 

Held that the High Court has no power to interfere in revision where a 
District Magistrate has granted sanction for a prosecution under seotion 195 of 
the Criminal Procedure Code acting therein as head of the Police of the district. 
Ramasory Lall v. Queen-Empress (1) dissented from. 

One Shib SiDgh was alleged to have made a false report to the 
Polico at Bhongaon in the Mainpuri district. Application was there¬ 
upon made to the District Magistrate as head of the Police in the district 
for sanction to prosecute Shib Singh under section 182 of the Indian 
Penal Code. The District Magistrate granted sanction as prayed. Shib 
Singh applied to the Sessions Judge in revision to set aside the order of 
the District Magistrate. But the Sessions Judge dismissed the applica¬ 
tion under the following order :— 

“ This is an application to sot aside a sanction granted by the District Magis¬ 
trate for the prosecution of the applicant under section 182 of the Indian Penal Code. 
The Magistrate acted as head of the Polioe, and in'my opinion no revision lies to this 
Court. Further, no reason is shown to me to interfere. 

“ It was argued that as the Deputy Magistrate who tried the applicant's com- 
plaint ordered the applicant to pay compensation, the applicant has alredy been satis¬ 
factorily punished. I do not see what the order for compensation has to do with the 
offence committed by the applioant with respeot to the Police. 

“ I dismiss this application.” 

Shib Singh then applied in revision to the High Court relying on the 
ruling of the Caloutta High Court in Ramasory Lall v. Queen-Empress ( 1). 

Pandit Tej Bahadur Sapru for the applioant. 

The Assistant Government Advooato (Mr. IP. K, Porter ), for the 
Crown. 

Knox, J.—The view taken by the learned Sessions Judge ia in my 
opinion sound. The applioant relies upon Ramasory [293] Lall v. 
Queen-Empress (l), but it appears to me, with every respect to the learned 
Judges who decided that case, that they overlooked the provisions of 
seotion 4, paragraph (2) of Act No. V of 1861. I dismiss the application. 


27 A. 293 (=1 A. L. J. 601=24 A. W. N. 231=1 Cr. L. J. 912.) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Banerji, 


Emperor v. Balwant.I 

[17th August, 1904.] 

Criminal Procedure Code , section 110 and 118 —Security for good behaviour—Delega¬ 
tion of inquiry into sufficiency of security. 


* Criminal Revision No. 405 of 1904. 
t Criminal Reference No. 487 of 1904. 
U) (1900) I. L. R. 27 Cal. 452. 
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* Magistrate who hag passed an order under 
dnf J nf L l ! ! t th ? ?\ J Cn S 1 ? al Prooedure to delegate to another officer the 
mnff J u g ? t0 n th9 fl ^ ffiol ?°°y of the seourity tendered, but euoh inquiry 
mu.t be made by tho Court by which the original order was passed. Queen* 
Empress v. Ptrthtpal Stngh (1) and Emperor v. Tota (2) followed. 
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In this oase one Balwant was oalled upon by a Magistrate of the 
first olass under seotion 110 of the Code of Criminal Procedure to find 
seourity for good behaviour. In obedienoe to that order Balwant tender¬ 
ed two sureties, but they were rejected by the Magistrate on the strength 
of reports furnished by the Tahsildar and the looal polioe. Balwant applied 
in revision to the Sessions Judge against the order refusing to aocept his 
sureties on the ground that the Magistrate had no authority to delegate 
the duty of inquiring into their sufficiency to any other offioer, bub was 
bound to make such inquiry himself. This contention was accepted by 
the Sessions Judge, who accordingly referred the oase to the High Court 
under the provisions of seotion 438 of the Code of Criminal Procedure. 

The following order was passed :— 


BanerJi, J. —Balwant was ordered by a Magistrate to furnish seou¬ 
rity for good behaviour. He tendered two sureties, both of whom have 
been rejeoted by the Magistrate upon the ground that the Tahsildar and 
the police reported against the character of the sureties. The learned 
Sessions Judge has referred this case under seotion 438 of the Code of 
Criminal Procedure with the recommendation that the Magistrate's order 
[294] be set aside. The case clearly falls within the ruling in Queen - 
Empress v. Pirthipal Singh (l) followed in Emperor v. Tota (2). In those 
oaBes it was held that the Magistrate must satisfy himself by legal methods 
as to the sufficiency of the security tendered by the person against whom 
an order under sections 110 and 118 of the Code of Criminal Procedure 
has been made, and that he cannot delegate his functions in this respect 
to a subordinate, and cannot deoide the question of the surety being a 
fit and proper person upon a report furnished by another person. In this 
oase the Magistrate himself did not take any evidenoe as to the sureties 
tendered being proper persons or not. He justifies his aotion by referring 
to an order issued by the District Magistrate upon the 7bh April 1902. If 
the Distriot Magistrate has issued any such order, it is in the teeth of the 
rulings to which I have referred above, and the District Magistrate 
should consider the desirability of withdrawing such order. The aotion 
of the Magistrate in this oase is contrary to law. I therefore set aside 
his order, and direct that he do dispose of the matter in acoordaoce with 
law. 


(1) Weekly Notes, 189B, p. 164. 

A 11-71 


(2) (1903) I. L. R. 25 AIL 272. 
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27 A. 294 (=1 A. L. J. 601=24 A. W. N. 232=1 Cc. L. J. 1918). 

RIVI3IONAL criminal. 

Before Mr. Justice Barterji. 


[Yol. 


Emperor v. Aziz-ud-din.* 

[29th August., 1904.] 

Xct No. XLV of 1860 ( Indian Penal Code), section 170— Personating a public servant 

— Definition. 

Held that to constitute the oSence provided for by seotion 170 of the Indian 
Penal Code it is not neoessarv that the aot done or attempted to be done should 
be suoh an aot as might legally be dooe by the publio servant personated. 

Queen-Empress v. Wazir Jan (1) referred to 
The applicant, Aziz-ud-din, came one day from Saharanpur to Mu- 
zaffarnagar without a ticket, and was arrested in the aot of demanding one 
anna’s worth of fruit from a fruit-seller for one pice on the ground that 
he was a head-constable. He was tried by a Magistrate of the first class 
for an offence under seotion 170 of the Indian Penal Code, and, being con- 
vioted was sentenced to two years’ rigorous imprisonment and a fine of 
[293] annas 13-6 (this being the amount whioh he should have paid for 
his ticket). Aziz-ud-din appealed to the Sessions Judge, before whom it 
was contended that the oonviction under section 170 was illegal because 
the aot which the appellant did, or attempted to do, was not one which, if 
he bad really been a head-oonstable, he could legally have done. The 
Sessions Judge, however, with reference to the ruling of the High Court 
in The Queen-Empress v. Wazir Jan (1) did not aocept this argument, 
and confirmed the conviction and sentence. Aziz-ud-din thereupon 
applied in revision to the High Court. 

Babu Jogindro Nath Ghaudhuri (for whom Babu Satya Chandra 
Mukerji ), for the applicant. 

The Assistant Government Advocate (for whom Maulvi Muhammad 
Ishaq), for the Crown. 

BANERJI, J.—The applicant Aziz-ud-din has been oonvioted of the 
offence punishable under seotion 170, Indian Penal Code, and sentenced 
two years’ rigorous imprisonment and a small fine. The faots found are 
these 

The applicant oame by train from Saharanpur to Muzaffarnagar 
without a tioket, and was arrested when he was demanding one anna s 
worth of fruit from a fruit-seller for one pice on the representation that 
he was a head-oonstable, which in fact he was not. For this he has 
been convicted under seotion 170 of the Indian Penal Code. It is con¬ 
tended on his behalf that this was not a case which would fall within 
the purview of that section. I am unable bo agree with this contention. 
There oan be no doubt that the applicant pretended to hold a particular 
office as a publio servant, namely, the office of head-constable, knowing 
that he did not hold such office, and that in such assumed character he 
attempted to do an aot under colour of suoh office. It is nob in my 
opinion necessary for the application of the seotion that the aot done 
under colour of office should be a legal act on the part of the aooused. If 
be pretended to be a Police officer and as suoh Police officer tried to 
extort money or things from a fruit-seller, I think the offence under sec¬ 
tion 170 was committed. This view is supported by the ruling of this 

*'Criminal Revision No. 466 of 1904. 

(1) (1887) I. L. R. 10 All. 68. 
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Court in Queen-Empress v. [296] [Vazir Jan (1). The conviction under 
section 170 was in my opinion a proper one. But the imposition of 
the extreme penalty provided by the section seems to be uncalled for. I 
think the ends of justice will be sufficiently met if the sentence be 
reduced to that of one year’s rigorous imprisonment, to run from the 
date of the oonviotion, the fine beiug maintained. I order accordingly, 
and to this extent allow the application. 


27 A. 296 {=24 A. W. N. 234.) 

BEVI3IONAL CRIMINAL. 

Before Mr. Justice Banerji. 

In the Matter of the Petition of T. A. Martin.* 

[8th Oobober, 1904.] 

Criminal Procedure Code, section 146 (1)— Revision—Jurisdiction to interfere with an 
order purporting to be passed under section 146. 

Where an order purporting to be passed under seotion 145 (1) of the Code of 
Criminal Procedure after evidence recorded which satisfied the Magistrate that 
there existed a dispute likely to occasion a breach of the peace in respect of 
certain immoveable property was found to be insufficient or defective in the 
sense that it gave no information as to the subject of the dispute and left the 
persons to whom it was issued quite in the dark as to the property in regard to 
whioh they had to set forth their respective claims, it was held that the inade- 
quaoy of suoh order gave the High Court jurisdiction to interfere. Mohesh 
Sower v. Narain Bag (2) and Sukm Dosadh v. Ham Pergash (8) followed. 

[Ref. 30 All. 41=4 A. L. J. 705=1907 A. W. N. 265=6 Cr. L. J. 852 ; 4 A. L. J. 91= 
1907 A. W. N. 50.] 

THE petitioner in the case and his sister wore tenants of a house in 
Mussoorie, owned by a Mr. Willcoeks, the premises adjoining which 
belonged to a ohuroh. Disputes having arisen oouoerning the proper 
boundary between Mr. Willoooka’ house and the oburch property, one 
Mrs Donald alleging herself to be trustee of the eburoh property, pre¬ 
sented an application in the Court of the Deputy Magistrate at Mnssoorie 
setting forth the existence of a dispute as to the boundary between the 
ohuroh oompound and that of Mr. Willoocks’ house, and stating that 
in consequence thereof there wag likely to be a breach of the peaoe. 
On this the Magistrate, after reaordmg the evidence on oath of 
Mrs. Donald and the ohuroh chaukidar, made the following order 
“ From the evidenoe before me I oonolude 1297] that there is an 
apprehension that the peaoe will be broken. I therefore direct under 
seotion 146 C C. P-, that polices be served upon Mr. Martin, 
Mias Martin and Mr. Willoooks to appear in this Court on the Sbb 
of August in person or be represented by pleader m order to file 
written statements of their claims to the land in dispute. Notices were 
accordingly issued in terms of the Magistrate s order above set forth. 
Mr. Martin thereupon applied in revision to the High Court on the 
ground that the notice served on him did not comply with the provisions 
of seotion 146 of the Code of Criminal Procedure, and that therefore the 
Magistrate was acting " entirely without jurisdiction. _ 

* Miscellaneous No. 154 of 1904. 

(1) (1887) I. L. R 10 All. 58. (3) (1902) I. L. R. 80 Cal. 443. 

(2) (1900) I. L. R. 27 Cal. 981. 
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Mr. W. T Yallach for the applicant. 

The Assistant Government Advocate (Mr. TP. K. Porter) for the 
Crown. 

BanerJI, J.—This is an application praying for the revocation of 
an order passed under sub-section (1) of section 145 of the Code of 
Criminal Procedure on the ground that the order does not comply with 
the requirements of the suh-aection, and has consequently been passed 
without jurisdiction. There is a prayer in the alternative that the case 
may be transferred from the Court of the Magistrate in whioh it is 
pending to some other Court. It appears that one Mrs. Donald filed an 
application in the Court of the Deputy Magistrate of Muasoorie stating 
that there was likelihood of a breach of the peace in consequence of some 
disputes concerning the boundary between two plots of land. Thereupon 
the Magistrate, after recording some evidence, passed an order in the 
following terms :—'“ From the evidence before me I oonclude that there 
is an apprehension that the peace will be broken. I therefore direct 
under seotion 145 of the Code of Criminal Procedure that notioes be 
served upon Mr. Martin, Miss Martin and Mr. Willcooks to appear in 
this Court on the 5th of August in person or be represented by 
pleader in order to file wribfcen statements of their claims to the Land in 
dispute.” There can be no doubt that this order is not in oomplianoe with 
the provision of sub-section (1), section 145. It gives no information as to 
the eubjeot of the dispute, and it leaves the persons to whom notioe is 
ordered [298] to be issued quite in the dark as to the property in regard 
to whioh they have to set iorbh their respective claims. It has been 
repeatedly held bobh in this Court and in other Courts that an order 
passed under seotion 145 must be in strict compliance with the pro¬ 
visions of that seotion. As the Caloubta High Court observed in Mohwh 
Sowar v. Narain Bag (1), the written order Bhould be correob and 
complete in its terms. The order passed in this oase was wholly in¬ 
complete, and consequently failed bo comply with the requirements of 
the law. Upon this point I may also refer to the oase of Sukru Dosadh v. 
Bam Pergash Singh (2) and the Criminal Reference No. 189 of 1903 
decided by the Chief Justice of this Court on the 5th of June 1903. The 
order complained of not being in compliance with the provisions of 
Bection 145, I set it aside. 

27 A. 298 (= 24 A. W. N. 235=1 Cr.*L. J. 919.) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Banerji. 

Emperor v. Bazid and others.* 

[llth Ootober, 1904.] 

Act No. XLV of 1860 (Indian Penal Code), section 441 —Criminal tre$pas&m.Defi)ii- 
tion—Occupation by zamindars of house left by deceased tenant » 

A tenant of village S, who owned a house there but was temporarily residing 
in a neighouring village, died, and on his death the zamindars of S took posses¬ 
sion of the house in S adversely to the tenant’s widow, alleging that they were 
entitled to it. Held that the action of the zamindars could not be taken as 
amounting to criminal trespass within the meaning of seotion 441 of the Indian 
Penal Code. Emperor w.Jangi Singh (3), referred to. 

* Criminal Reference No. 654 of 1914. 

(1) (1902) I L. R. 27 Cal. 931. (3) (1903) I. L. R. 26 AIL 194. 

(2) (1902) I. L. R. 80 Cal. 443. 
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CR6f ' 10 CrL.' K LOwi’-Ti L°T 'Ef" " V' 1G1 =3 *■ L T. 183; 
1907 Cr.=ia P. K 1906 Cr] 4 Cr ' L ' J 293=54 P * L * 

The faots of this oase are as follows :_ 

of™ R C? arU r a9 fc u° fc8DaDfe 0f ' Bazid aQd obh0r0 * ^miodars 
Fa Knw 8 ? 1 and a0 auoh fc3QftQfc PO3SQ890d a house in the village. 

r 0 *^ 9 PaBfe had re0id0d Wlbh hi9 wife's ^mily 
hv lm ' 60 ' ?\ VIQfi th0 hou8e IQ Sawal ahub up, bub looked after 

SiWrv iQru 18 r ^u IV09 - Ra “ Sarup di « d of plague in Pulabru in 
February 1904, and thereupon the zamindars of Sawal book possession 

of the house there asserting their right to do so as zamindars. Ram 

roool • Wld °y 7 ^osammat Durgia subsequently returned to Sawal and 
instituted criminal proceedings against the zamindars, who were 
oonviobed by a Magistrate under seotion 448 of the Indian Penal Code, 
and this oonvicbion was affirmed in appeal by the Disbriot Magistrate. 

The zamindars applied in revision to the Sessions Judge, who, being of 

opinion that the conviction was nob sound, reported the oase to the High 
Court for orders under section 438 of the Code of Criminal Procedure. 
The following order wa6 passed :— 

Banerji, J. I agree with the learned Sessions Judge who has 
referred this case bhat the offenoe punishable under seotion 448 of the 
Indian Penal Code has nob bean committed by the aooused. The 
facts found are these. The aooused are zamindars of the village 
Sawal. One Ram Sarup was their tenant and oooupied a house 
m the village. For some time before his death he resided in another 
village, leaving the house in Sawal shut up, bub looked after by 
some of kia relatives. He died of plague in February last, and thereupon 
the aooused zamindars of Sawal took possession of the house on the 
ground that they were entitled to do so. Ram Sarup’s widow returned 
to Sawal some time after the death of her husband, and, finding bhe 
house in the possession of the accused, instituted oriminal proceedings 
against them. The Court of first instance convicted them, and this 
oonviofeion has been affirmed by the District Magistrate. As the learned 
Sessions Judge points out, this oase is very similar bo that of Emperor v. 
Jatigi Singh (1). The accused did nob outer into possession of the house 
with intent bo commit an offenoe, or bo intimidate, insult or ann y any 
person in possession of suoh property. They asserted a right bo it, and, 
whether they were right or wrong in doing so, it is manifest bhat they 
had no intention to commit an offence or to intimidate, insult or annoy 
anyone. The oonvicbion and sentence are set aside. The 6ne, if paid, 
will be refunded. 


27 A. 300 (=1 A. L. J. 618=24 A. W. N. 264.) 

[300] REVISIONAL CRIMINAL. 
Before Mr. Justice Banerjt. 


Emperor v. Rameshar and others.* 

[11th October, 1904.] 

Act No. XhV of 1860 (Indian Penal Code), section 43 i—Boundary marks ftzed by 
authority of public servant — Definition—Criminal Procedure Code, section 145. 

* Oriminal Reference No. 646 of 1904. 

(1) {1903) I. L. R. 26 All. 194. 
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A Magistrate making an order under seotion 145 has no authority to cause 
the property which is the subject of a dispute likely to oocasion a breach of the 
peaoe to be demarcated by boundary pillars and, consequently, if he does so, a 
person destroying or removing such boundary pillars is not liable to oonviction 
under section 431 of the Indian Penal Code. 

In this case a dispute took place between the applicants and others 
concerning the possession of a ghat, which gave rise to proceedings under 
section 145 of the Code of Criminal Procedure. Upon the application of 
the opposite party in these proceedings the Magistrate (Joint Magistrate 
of Benares) ordered ^boundary marks to be set up demarcating the 
limits of the property to whioh his order under section 145 related, 
and this order was oarried out by a kanungo. Ramesnar and others 
destroyed the boundary marks so erected, and were in consequence 
convioted under section 434 of the Indian Penal Code and fined Rs. 60 
each. They applied in revision to the Sessions Judge, who, being 
of opinion that the words in section 434 “ authority of a publio servant” 
meant “ lawful authority,” and that a Magistrate trying a ( matter 
under seotion 145 of the Code of Criminal Procedure had no lawful 
authority ” to order such boundary marks to be er9oted, reported, the 
case to the High Court under seotion 438 of the Code, with the recom¬ 
mendation that the convictions and sentences of the applicants should 
be set aside. 

The following order was passed :— 

BanerJI, J.—This oase has been referred by the learned Sessions 
Judge of Benares with the recommendation that the conviction of the 
aooused under section 434 of the Indian Penai Code be set aside. It appears 
that there was a dispute between the accused and some other persons 
as to the possession of a gbafc, and proceedings were held under seo¬ 
tion 145 of the Code of Criminal Procedure. The Joint Magistrate before 
whom the proceedings were held made an order under that section 
[301] declaring one of the parties to be entitled to possession until evic¬ 
ted in du8 course of law, but he also ordered boundary marks to be laid 
down defining the limits of the possession of the respective parties. These 
boundary marks having been removed by the accused* they have been 
convicted by the Joint-Magistrate under seotion 434 of the Indian Penal 
Code. I fully agree with the learned Sessions Judge that the authority 
of a publio servant referred to in that section must be understood to mean 
the lawful authority of a publio servant. We have therefore to determine 
whether the Joint-Magistrate in ordering the boundary marks to be laid 
down aoted in pursuance of law. Seotion 145 of the Code of Criminal 
Procedure did not authorize him to order boundary marks to be ereoted. 
The only order which under sub-sootion (6) of that seotion he was com¬ 
petent to pass was an order declaring one of the parties to the proceed¬ 
ings to be entitled to possession of the subject of dispute until eviobed 
bherefrom in due course of law, and forbidding all disturbance of such 
possession until suoh eviction. The seotion does nob empower the Court 
bo pub any party into possession or to lay down the boundary marks of 
the property, the subject of dispute. The learned Joint-Magistrate in his 
explanation says that seotion 517 of the Code of Criminal Procedure 
authorized him to make an order for the ereobion of boundary marks. It 
is manifest that that seotion has no application. It authorizes a Criminal 
Court to make an order lor the disposal of any property or document 
produced before it or regarding which any offence appears bo have been 
committed or whioh has been used for the commission of any offenoe. 
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The property in question was not in the ouetody of the Court, nor i fl ib pro- 
perby regarding which any offenoo was committed. The mere faob that 
Beotion 145 authorises the Court bo abbaoh the property in ease of emer¬ 
gency does nob empower the Court bo make any order for laying down 

boundary marks. It is also olear that the Joint-Magistrate did not pur¬ 
port to act under the provisions of the Land Revenue Act. Further, as 
the learned Sessions Judge points out, he was not an officer in charge of a 
sub-division appointed under seobion 18 of Act No. Ill of 1901. As for 
the above reasons [302] the boundary marks in question were not ereobed 
under the lawful authority of a public servant, the accused wore not 
guilty of the offence punishable under section 434 of the Indian Penal 
Code. I accordingly set aside bhe oonviotion and sentence and direct 
that the fine imposed, if paid, be refunded. 
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REVISIONAL CRIMINAL. 

Before Mr. Justice Bauerji. 

Gendan Lal ( Applicant ) v. Abdul Aziz Khan ( Opposite Party.)* 

[26th October, 1904.] 

Ad No. XLV of 1860 (Indian Penal Code )» section* 417, 420— Cheating—-Definition- 
Pre-emption—Failure to disclose existence of mortgage subsequent to purchase. 

The vendee defendant in a suit for pre-emption compromised the suit, the 
plaintiff agreeing to pay a certain sum in oash and to disobarge oerfcain in¬ 
cumbrances on the property in suit. Tt was subsequently discovered that 
the vendee had, after his purchase but before suit, mortgaged the property 
which was the subject of the suit for pre-emption. 

Held that the vendee could not, on acoeunt merely of his omission to 
disolose the existence of this subsequent mortgage, be held guilty of the 
offence of oheating. 

[Ret 11 Cr. L. J. 610=8 I. 0. 256=40 P. W. R. 1910 ] 

In this case one Dabir Khan sold certain property bo Abdul Aziz 
Khan on the 25th of February 1903. The amount of the consideration 
abated in the sale-deed was Rs. 2,750. In respect of this sale a suit for 
pre-emption was brought by one Hwarka Prasad, the plaintiff alleging 
that the actual consideration was Rs. 1,525 only. The defendant vendee 
on the other hand maintained that the true consideration was that 
entered in the sale-deed. This suit was compromised and a deoree was 
passed in accordance with the compromise. The compromise was to 
the effeob that the plaintiff should get a deoree for pre-emption on pay¬ 
ing to the vendee Rs. 1,575 in cash. The rest of the consideration was 
withheld for the payment of a prior mortgage and a charge which 
existed on the property at the date of the sale. Subsequently Dwarka 
Prasad and his brother Gendan Lal, who are members of a joint Hindu 
family, discovered that Abdul Aziz Khan had, on the 28th of August 
1903, that is, before the institution of the suit for pre-emption, 
[80B] mortgaged the property bought by him to one ChhaDge Lal. A 
complaint was thereupon filed by Gendan Lal charging Abdul Aziz Khan 
with the offence of cheating. The Magistrate who tried bhe oase being 
of opinion that the facts disolosed did nob constitute the offence of cheat¬ 
ing discharged Abdul Aziz Khan in respeofc of offences nnder seotions 417 

* Criminal Revision No. 622 of 1904. 
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and 420 of the Indian Penal Code, the offenoes alleged against him. 
This order was affirmed by the Sessions Judge, and Gendan Lai there¬ 
upon applied to the High Court asking for p« revision of these orders and 
for an order directing a oharge to be framed and the case to be tried. 

Babu Satya Chandra Muherji and Munshi Gulzari Lai for the 
applicant. 

Mr. C. Ross Alston, for the opposite party. 

BanERJI, J.—The facts out of which this application has arisen are 
these. One Dabir Khan sold certain property to Abdul Aziz Khan on 
the 25th of February 1903. The amount of consideration for the sale 
mentioned in the sale deed was Rs, 2,750. Dwarka Prasad, the brother 
of the applicant, Gendan Lai, brought a suit for pre-emption in respeot 
of the sale, and in that suit he stated that the actual amount of oonsi-. 
deration was Rs. 1,525. In answer to the olaim the vendee Abdul Aziz 
Khan contended, among other things, that the real consideration for the 
sale was the amount specified in the sale-deed. The oase ended in a 
compromise, and a decree was made in accordance with it. The com¬ 
promise was to the effect that the plaintiff was to get a decree for pre¬ 
emption, he having paid to the vendee Rs. 1,575 in cash and the balanoe 
having been withheld for the payment of a prior mortgage and a charge 
which existed on the property at the date of the sale. Subsequently 
Gendan Lai and his brother Dwarka Prasad, who are members of a joint 
Hindu family, discovered that Abdul Aziz Khan had, on the 28th of 
August 1903, that is, before the institution of the suit for pre-emp¬ 
tion, mortgaged the property bought by him to one Chhange Lai. 
Thereupon Gendan La), brought the present complaint oharging Abdul 
Aziz Khan with the otfenoe of cheating. The Magistrate who tried the 
oase, being of opinion that the facts disclosed did not constitute the offenoe 
of [304] cheating, discharged Abdul Aziz Khan of offenoes under seotions 
417 and 420 of the Indian Penal Code, the offences with whioh he had 
been charged. This order has been affirmed by the learned Sessions 
Judge and the present application has been made by Gendan Lai for 
revision of these orders and for an order directing a charge to be framed 
and the oase to be tried. 

I am of opinion that upon the faots disolosed, no oase of cheating 
was made out. It has not been found, nor has it been proved, that Gendan 
Lai would not have consented to pay the amount of consideration 
whioh he did pay had he been aware that the vendee, Abdul Aziz Khan, 
had oreated a oharge upon the property subsequently to his purohase. 
There was no obligation upon Abdul Aziz Khan to disclose the fact 
of the existence of that mortgage. It is oonoeded that for the pur¬ 
poses of the pre-emption suit, the existence of the mortgage made subse¬ 
quently to the sale was immaterial. It is doubtful whether that mortgage, 
whioh was a mortgage of a defeasible interest in the property, can be 
enforced against the pre-emptor. But apart from that question, unless it 
oan be 6hown that Abdul Aziz Khan by dishonest concealment of 
factB deceived Gendan Lai and fraudulently or dishonestly caused 
him to pay Rs. 1,575 he cannot be held to have oheated Gendan 
Lai. In the suit for pre-emption Abdul Aziz Khan was not under 
an obligation of the same nature as that whioh would havq existed 
had he effeoted a sale of the property to Gendan Lai or his brother. What 
he did was to consent to a deoree for pre-emption and to the substitution 
of Gendan Lai’s brother for himself as the purchaser of the property. There 
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being no obligation upon him to diaolnuA , , 

by himself, it oannot be said that he,W j°n° ^ flub r 90( i uenb . m o* , tg&ge 1804 
by not disclosing to them the exii^n G0n(3an Lal or hlB brother Oot. 26. 

Magistrate wae thereforrri 0 ht^n l !r 0n u 0 mort5 6&ge. The learned ^ — 

«*•„« 8l b. fc.T,,‘ aSiS"* "* “ a “• f«r 
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[805] APPELLATE CIVIL. 

Before Mr. Justice Burkitt and Mr. Justice Aikman. 

Ganga Baksh and others ( Defendants) v. Jagannath 

and OTHERS {Plaintiffs).* 

[13th November, 1904,] 

Ct }^'f ian Registration Jc ‘>. section 17 -Mortgage-Release of part 

tbZi-B,^Zul 0n P PaVm>nl ° f m ° rt9aSe ieH tlUcUd hy 

°!! rt y a ? 0P ”. 1 J* J he sab i eot of * mortgage, wa3 purchased by a 
ttangep to the bond, who paid ofl a portion of the mortgage debt, and on the 

bond the fact of payment together with the release of a speeded portion of the 

mortgaged property was endorsed. Held , that such an endorsement did not 

require registration. Ourdial Mai v. Jauhri Mai (1) followed. 

<^ HIB WaB a 0uifc for 9ale 00 a morfc £ a g 0 f o r 2,300 executed on 
fch® 21 at of January 1869, by Chunni, Horam and Nirpat in favour of 

ilun]i Mai and Dal Chand. The plaintiffs Jagannath and others were 
purchasers of the bond, and they olaimed to recover a sum of Rs. 5,500 on 
aooount of principal and interest. Amongst the defendants were the 
representatives of one Mohar SiDgb. Mohar Singh had purchased the 
share of Horam in the mortgaged property for Rs. 1.500, out of whioh 
Bs. 1,150 were said to have been left with the vendor for payment to the 
mortgagees, and were found to have been so paid on the 28bh of August 
1872. When the bond of the 21sb of January 1869 was pub in in the 
preBent suit it was found bo bear the following endorsement:—“Reoeived 
Bs. 1,870 from Mohar SiDgh, son of Kishan, caste Jat, resident of Kota 
Harnathpur, in lieu of 1 biswa 4 biswansis. The remaining amount is 
due by other vendees. There is no longer any claim against Mohar 
Smgh aforesaid.” The plaintiffs took exception to the genuineness of 
this endorsement, but produced no evidence in support of this plea. The 
defendants representatives of Mohar Singh, on the other hand, relying 
upon this endorsement, asked to be exempted from the plaintiffs' claim. 
The Court of first instance (Subordinate Judge of Meerut) found that the 
endorsement was genuine, but held that effeot could not be given 
Jo it for want of registration. The Court found that sumB amounting 
l806j to Rs. 2,550 had been paid part satisfaction of the mortgage debt, 
and that these inoluded the sum of Bs. 1,870 endorsed on the bond as 
having been paid by Mohar Singh, and be passed a decree for the balance 
n* the debt. The defendants, representatives of Mohar Singh, and other 

defendants appealed to the High Court. 

Pandit Moti Lai for the defendants. 

- * Fiwt Appeal No. 245 of 1902 from a deoreeof A. Rahaman, Esq., Subordinate 
of Meerut, dated the 4th of July 1902. 

(1) (1084) X. L. R. 7 All. 820. 
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Pandit; Sundar Lai , Pandit Baldeo Bam and Babu D . N . Ohdedar 
for the respondents. 

Bubkitt and Airman, JJ.—This appeal arises out of a suit for sale 
on a mortgage for Rs. 2,300 which was exeouted on the 21st of January 
1869 by Chuni, Horam and Nirpat in favour of Kunji Mai and Dal 
Cband. The plaintiffs have purchased this bond, and bring a suit against 
the transferees of the property to recover a sum of Rs. 5,600 on aocount 
of the principal and interest. The bond when pubjn by the plaintiffs 
was found to bear the following endorsement: Received Rs. 1,870 
from Mohar Singh, son of Kishan, caste Jat, resident of Kota Haranath* 
pur, in lieu of 1 biswa 4 biswansie. The remaining amount is due by 
other vendees. There is no longer any olaim against Mohar Singh 
aforesaid.” With reference to this endorsement the plaintiffs say in 
their plaint that the sum of Rs. 1,870 waB received on the 22nd of 
November 1878, but that ib "appears that the endorsement had been 
made contrary to the intention of the creditors in oollusion with the 
patwari,” Ib has to be remembered that the plaintiffs had no interest 
in the bond at the time the endorsement was made. The bond bore the 
endorsement when the plaintiffs purchased it. It does not appear what 
ground the plaintiffs had for saying that the endorsement was nob a 
genuine endorsement. Anyhow no evidence was called by the plain¬ 
tiffs to prove the collusion alleged in the plaint. On the strength 
of thi6 endorsement the repreeenbatlves of Mohar Singh, the purchaser 
of a portion of the mortgaged property, as to be exempted from the 
plaintiff’s claim. In regard to this the learned Subordinate Judge says: 
—"The endorsement on the reverse of the bond, the correctness of 
which is admitted by the plaintiffs, mosb distinctly shows that 
Mohar Singh’s share was exempted. Bub [307] according bo law suoh 
an endorsement cannot have any effect as regards immoveables, unless 
it is registered. I therefore hold that Mohar Singh’s share must also be 
held liable for the balance of the debt. ” In appeal here ib is urged that 
the decision of the Subordinate Judge on this question is erroneous 
and reference is made to a decision of the Court, i.e., Qurdial Mai v. 
Jauhri Mai (1). That decision, which we are bound to follow, was in a 
case similar to the present, and entirely supports the appellants 
contention. According to that case the endorsement did nob require 
registration. We sustain the appellant’s plea and hold thab the suit as 
against the representatives of Mohar Singh must fail, and as against 
them we dismiss it with coBts here and in the Court below. 

The next plea urged is as to the amount which had been paid under 
the bond. The lower Court finds that the payment of these items, 
Rs. 1,160, Rs. 400 and Rs. 1,000 has been proved. As to the item of 
Rs. 1,870, which the plaintiffs admit to have been paid on the 22nd of 
November 1878, the Court holds that this item is inoluded in the three 
items mentioned above. We find it impossible to accept this conclusion. 
The learned Subordinate Judge apparently omits to notice that the three 
items referred to were paid in 1872, upwards of six years before the pay¬ 
ment of Rs. 1,870 admitted by the plaintiffs. In his judgment the 
learned Subordinate Judge also assumes that all three payments were 
made by Mohar Singh, whereas the receipts filed show thab only one 
payment of Rs. 1,150 was made by him ; and, moreover, thab payment 
was made by him out of the purohase money left in his h ands by his 

(1) (1884) L L. R. 7 All. 820. 
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nf fh lth f l h ln t u e ) g u° Und9 0f appBaI the P> ea i0 taken that the 

fchUl™ S mortgage had been paid off, the learned vakil did not urge 
h e ground. As to thia item of Ba. 1,870 we allow the appealed to 
this extent we modify the decree of the lower Court by finding that in 
addition to the sums, payment of which is found proved by the Sub¬ 
ordinate Judge a further sum of R,. 1,870 was paid on the 22nd of 
November 1878, as admitted by the plaintiffs, and the defendants other 

‘ han r t aLi ePr ^ enta , 6 !.T e8 °‘ Mohar SiQ 8 h wH got credit for that amount. 
The [SOS] offioe of this Court will prepare a fresh deoree giving credit 

for this item. We extend the time for payment of the amount of the 

amended deoree to the 1st of March 1905. The appellants other than 

the representatives of Mohar Singh will reoeive and pay oosts in propor¬ 
tion to their success and failure. 

The objection filed by the respondents under section 561 of the Code 
of Civil Procedure is dismissed with costs. 

Decree modified. 


27 A. 30* (=24 A. W. N. 268.) 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr . Justice Banerji , 


Kirat and another ( Plaintiffs ) v. Debi Singh and others 

( Defendants .)* 

[4th November, 1904.] 

Mortgage—Prior and subsequent incumbrances—Rights of puisne mortgagee paying 

off a prior mortgage- 

On the 2nd of June 1863 Bikram mortgaged certain property by way of 
simple mortgage to Narain Singh. On the 17th. of June 1873 Rup Singh, one of 
the sons of Bikram, made a usufructuary mortgage of the property in favour of 
Tula Ram and Cheda Lai. In 1879 Narain Singh obtained a decree on his 
mortgage, to which, however, the seoond mortgagees were not parties, and the 
property was brought to sale, and was purchased by his heirs. The auotion 
purchasers, heirs of Narain Singh, thereupon sued the second mortgagees to 
recover possession of the shares purchased by them aod obtained a deoree upon 
the 21st of August 1889. Thereupon the heirs of the second mortgagees sued 
the heirs of Narain Singh, the first mortgagee, to redeem the mortgage of 1863, 
and got a deoree on the 9th of June 18 .<0. Finally Kirat and another, pur¬ 
chasers of the interests of Rup Singh and some of his brothers in execution of a 
simple money deoree, sued to recover possession of the property comprised in the 
mortgage of 1873 upon payment only of the amount due on that mortgage. 
Held, that the plaintiffs could not succeed without also paying off the amount 
due under the prior mortgage of 1863. 

The facts of this case sufficiently appear from the 'judgment of the 

Court. 

Mr. Muhammad Raoof and Maulvi Muhammad Zahur for the 

appellants. 

Babu Durga Charan Banerji and MuuBhi Gobind Prosad for the 

respondents. 

Stanley, C.J., and Banerji, J.—The judgment of the lower appel¬ 
late Court from whioh this appeal has been [309] preferred is very un¬ 
satisfactory and is not in compliance with the provisions of the law. 

• Seoond Appeal No. 1130 of 1902 from a deoree of W. A. W Last, Eaq., 
Diattiot Judge of Shahjahanpur, dated the 18th of Septempar 1902, confirming a decree 
of Kfcaaeadah Mohammad Musharraf All Khan, Munsif of Bisauli, dated the 80th of 
April 1902. 
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Had tbe question involved in the oase not been one purely of law, it might 
have been necessary for us to send baok tbe oase to the lower appellate 
Court for recording a proper judgment. However, having regard to the 
oiroumstanoes of this case, we do not deem it necessary to do so. The 
suit was one for the redemption of a usufruotuary mortgage, dated the 
17th of June 1873, made by one Rup Singh in favour of Tula Ram and 
Cheda Lai. Rup Singh was one of the five sons of one Bikram Singh 
who made a simple mortgage to one Narain Singh on the 2nd of June 
1863. In 1879 Narain Singh obtained a deoree for sale on the 
strength of his mortgage, but he did not join as defendants to his suit 
the puisne mortgagees Tula Ram and Cheda Lai. The plaintiffs are the 
purchasers of the interests of Rup Singh and some of his brothers in 
execution of a simple decree for money. In execution of the deoree 
whioh Narain Singh obtained upon his mortgage of 1863 three-fourths of 
the mortgaged property were sold and were purchased by the heirs of 
Narain Singh, who had in the meantime died. They sued the heirs of 
the puisne mortgagees Tula Ram and Cheda for possession of the share 
so purchased in the property mortgaged by Rup Singh, and obtained a 
decree on the 21st of August 1889. Thereupon the heirs of Tula Ram 
and Cheda Lai brought a suit against the heirs of Narain Singh for re¬ 
demption of the mortgage of lb63, obtained a decree on the 9th of June 
1890, and recovered possession of the property of the possession of whioh 
they had been deprived by the deoree of 1889. The plaintiffs, as we 
have stated above, have brought the present suit bo redeem the mortgage 
of 1873, and they seek to recover possession of the property comprised 
in that mortgage upon payment only of the amount of that mortgage. 
Tbe Court of first instance dismissed the suit on the ground that the 
plaintiffs were nob entitled to recover possession upon payment of the 
amount of the mortgage of 1873 only but were also bound to pay the 
amount of the mortgage which had been redeemed by the heirs of the 
puisne mortgagees, Tula Ram and Cheda Lai. This decree had been affir¬ 
med by the lower appellate Court. In our judgment the plaintiffs’ suit 
[3l0] has been rightly dismissed. The defendants are in possession 
nob only by virtue of the mortgaged obtained by them but also beoause 
they have redeemed the prior mortgage of 1863. They have stepped into 
the shoes of the holders of that mortgage and are entitled to hold up the 
amount of that mortgage as a shield against any olaim that might be 
brought against them for ousting them from possession of the mortgaged 
property. The plaintiffs did not in their suit offer to redeem the first 
mortgage, nor have they at any later stage of the proceedings ever con¬ 
sented to do so. Their suit has therefore been rightly dismissed, and 
we dismiss this appeal with costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Burkitt, 


Gobind Prasad and others (Plaintiffs) v. Inayat Khan and 

another (Defendants).* 

[llfch November, 1904.] 

Conifrucitou of document-Grant of camindari by Government to member of a icin' 
B,ndu family and another-Joint tenants-Tanants in common. ' 

In 1886 Government granted, as a reward for services rendered during the 
Mutiny, certain earnindan property to Jiwan Ram, Cbattarpat, and Nem Ram 
members of a joint Hindu family and to one Puse, a stranger to the family’ 
Puse shortly afterwards got his share separated. Nem Ram died leavW a 
widow Musammat Phulla. and after his death Jiwan Ram, ChattarpI an d 

isse iJl u'" S A 6 l g a a u° n °‘ ‘ e pr ° perty ' the object of the g?ant of 
1866, to one Nur Ahmad. Held, on suit by certain members of the joint Hindu 

family, who were not parties to the sale, to recover from the representatives of 

the vendees the share m the property sold which had been of Nem Ram in his 

life-time, that the grant of 1866 oonveyed the property to the grantees as joint 

tenants and not as tenants in common, and therefore the transfer impugned 
was valid. 1 6 

THE subjoined pedigree illustrates the relationship of most of the 
persons connected with the present suit. 


I 

Jiwan Ram 
(grantee). 


TULSEI RAH 

I 


! 

Puran Mai. 

I 

Chattarpat 

(grantee). 

1 


I 


I 

Misri Lai. 

I 

Gobind Prasad 
(plaintifl). 


I 


Ishri Prasad (plaintifl) Komila Trasad (plaintid). 


1 

Nem Ram 
(grantee) 
=Phulla. 


[311] In the year 1866 the Government of the North-Western 
Provinces, in recognition of loyal service, granted five villages to Jiwan 
Ram, Chattarpat, Nem Ram and Pose. The last mentioned who was a 
stranger to the family of whioh the other three grantees were members 
got his share in the grant partitioned shortly afterwards. In 1874 Nem 
Ram having died, Jiwan Ram, Chattarpat and Phulla, Nem Ram’s 
widow, sold their 7i biswas to Nur Ahmad, from whom the defendants 
derive title. Phulla died in 1896, and Chattarpat in 1899. In 1901 the 
plaintiff Ishri Prasad and Komil Prasad, sons of Chattarpat, and Gobind 
Prasad, son of Misri Lai, brought the present suit to recover possession 
of the share of Nem Ram, with mesne profits, alleging that Nem Ram’s 
widow, Phulla, had no power to alienate more than her life-interest in 
the property. The Court of first instance (Subordinate Judge of Bareilly) 
found that the four grantees did not take jointly, but severally, and in 
consequence deoreed the plaintiffs’ claim with mesne profits for three 
years. On appeal by the defendants the District Judge reversed the 
decree of the Court below and dismissed the plaintiffs’ suit, finding that 
the property in suit was the joint property of Jiwan Ram, Chattarpat 
>nd Nem Ram. The plaintiffs thereupon appealed to the High Court. 


• Seoond Appeal No. 167 of 1903, from a deoree of H. B- J BatAman t j 

8aW lly A fiated the 29th of November 1902, reversing a decree of Babu P^Daf 
Subordinate Judge of Bareilly, dated the 11 th of March 1902. g as> 
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Munsbi Gulzari Lai and Babu Sital Prasad Ghosh for fche 
appellants. 

Maulvi Ghulam Mujtaha for fche respondents. 

Stanley, C.J., and Bdrkiit, J.—-We agree with fche learned Dietriofc 
Judge in fche conclusion ab whioh he arrived in this case, bub nofc in fche 
reasons which he has assigned for his oonoluBion. The real question for 
determination is whether or nofc fche grantee under a sanad from 
Government executed in fche year 1866 in favour of four persona in 
recognition of services rendered by them to Government was a grant feo 
them as joint tenants or as tenants in common. The grantees are two 
sons of one Tulshi Bam, namely, Jiwan Bam and Nem Bam, also one 
Chp.tfcarpafc, a grandson of Tulshi Bam, son of a deoeased son Puran 
Mai, aDd a fourth person, who was a stranger to the family, named 
puee. It is admitted that shortly after fche execution of fche grant 
Pubs effeoted a partition of his interest in fche property [312] which 
was 10 biswas in a patti called Nasara pafcfci. There is nothing in 
the language of fche grant to indicate that the grant was made to fche 
grantees in specified or in equal shares; It is made to fche four 
grantees simply without specification of any shares. The learned Dis¬ 
trict Judge came to the conclusion that fche grant was really bo a joint 
family, and that the property was subject to all the incidents of joint 
family property. The Court of first instance on fche contrary found that 
fche grant was a grant to fche grantees as tenants in common. There is 
nothing in fche language of the deed to lead us to suppose that the grant 
was a grant to a joint family ; on the contrary, the fact that one of the 
grantees was a stranger to bhe family seemB to us to indioate that fche idea 
of a joint family did nob enter into the mind of the framer of the grant. 
There is further bhis fact that one of fche sons of Tulshi Bam who is 
found bo have been alive ab fche date of the grant, namely, Misri Lai, fche 
father of the plaintiff Gobind Prasad, is not mentioned in the sanad ab 
all. If it had been intended to make fche grant to the joint family of 
Tulshi Bam, it appears to us that bis name would nofc have been exoluded 
from fche grant. Now it appears that in fche year 1874 two of the 
grantees Jiwan Bam and Chatfcarpat, with whom Musammat Phulla, 
fche widow of Nem Bam who was then dead, joined sold their share to 
Nur Ahmad, from whom the defendants derive their title. If the grant 
was, as we think it was, a grant bo fche grantees as joint tenants, then 
on the death of Nem Bam his share lapsed to the other grantees Jiwan 
Bam and Chattarpat, Puee having previously effected a partition of. his 
share. It is said, however, that bhe fact that Musammat Phulla joined 
in the deed shows that fche parties regarded the interest of Nem Bam 
as the interest of a tenant in oommon. We do nofc think that there 
is any force in this contention. It may be that the purohaser for bhe 
sake of precaution asked that she should join in fche deed, and that she 
accordingly executed it. At all events, upon fche construction of bhe 
language of the sanad, we think that bhe grant made to bhe four grantees, 
three being nembers of one family and the other a stranger was a grant to 
them as joint tenants. This being so, on fche death of Nem Bam his share 
[313j lapsed to his brother and nephew, fche other grantees, and Misri 
Lai or his son acquired no interest whatever in the property. We there¬ 
fore for these reasons dismiss fche appeal with oosbs. 

Appeal dismissed. 


630 



II.] 


27 All. 314 


KHUDA BAKHSH V. ALIM-UN-NISSA 
27 A. 318 (=24 A. W. H. 273=1 A. L. J. 718.) 

appellate civil. 

Before Sir John Stanley , Knight, Chief Justice, and Mr . Justice Banerji. 


Khuda Bake3H and others ( Defendants) v. Alim-un-nissa and 

OTHERS {Plaintiffs).* 

[I6bh November, 1904], 

Mortgage-Usufructuary mortgage followed by lease to mortgagor-Suit for redemption 
treat8 oj rent sought to be included in the mortgage drbt—Diminution of security 

—Acquiescence of mortgagee in loss of part of the security. 

The day after the exeoution of a usufruotuary mortgage, the mortgagor 
entered into an agreement with the mortgagees to rent the mortgaged premises 
rom thorn. The qabuliat exeouted in pursuance of this agreement provided 
that the rent, a fixed annual, payment, should be a ohargo on the property leas¬ 
ed ; but the qabuliat was neither exeouted nor registered on the same day as 
the mortgage, nor were the terms of the two instruments coincident Held 
that the two transactions must be treated as separate, and the mortgagor could 
not be oompelled, as a condition precedent to redemption of the mortgage, to 
pay off the oharge created by the qabuliat. Tajjo Bibi v. Bhagwan Prasad (1) 
referred to. 

At the time of the mortgage one of the mortgaged villages was the subject 
of a suit for pre-emption whioh was ultimately successful and the villag e 
passed out of the hands of mortgagees. The mortgagees, however, made no 
effort to obtain any equivalent from the mortgagor, but remained in posses¬ 
sion of the rest of the mortgaged property for some years, apparently satisfied 
with the security. Held that the mortgagees were not under the oiroum- 
stanoes entitled to'olaim anything from the mortgagor or redemption on ao- 
count of the rents and profits of the village of whioh they had been so deprived, 
Partab Bahadur Singh v. Oajadhar Bakhsh Singh (2) referred to. 

[Fol. 3l All. 825=6 A. L. J. 247=2 I. G. 221; 44 Uad. 301=23 M. h. T. 234=40 M. L. 
J. 236=61 L 0. 612 : Dist 6C L. J. 74=11 0. W. N. 782 ; 14 C. L. J. 507 : 
Ref. 13 I. 0 156 ; 17 I. C. 829 ; 57 I. C. 834=1920 Pat. 250 ; 60 I. 0. 809=33 
0. L. J. 232=25 0. W. N. 129; 81 All. 402 ; 2 Pat. L. J. 353 ; 1917 M.W. N. 2 75.] 

On the 14th of March 1889, Masammat Kundan Begam mortgaged 
shares in several villages, and other property, by way of usufructuary 
mortgage to Khuda Bakhsh and others. The mortgage was registered on 
the 16th of March. The term of the mortgage was five years and it 
was redeemable in any subsequent year in the month of Phagun. Nothing 
was said about interest in the mortgage deed, the rents and profits of the 
[a 14] mortgaged property being taken in lien thereof. But there was 
a provision to the effeob that if the mortgagees were deprived of posses* 
sion of any parb of the mortgaged property they should be entitled to 
repayment of the mortgage money. On the 15th of March the mort¬ 
gagor exeouted a qabuliat in favour of the mortgagees acknowledging 
that she had taken a lease of the mortgaged property on a jama 
of Rs. 2,070-13-3 a year from Maroh 1889 to September 1893, i.e., a 
term somewhat less than that of the mortgage. By this qabuliat the 
rent payable was made a oharge upon the property. This qabuliat was 
registered on the 6bh of April 1889. Oat of the property mortgaged 
some portion, consisting of a share in the village of Adampur, was, at 
the date of execution of the mortgage, the subjeot of a suit for pre¬ 
emption brought by one Ashiq Husain against the mortgagor. In that 

• First Appeal No. 283 of 1902, from a decree of Lala Mata Prasad, Subordinate 
Judge o! Moradabad, dated the 13th of September 3 902. 

(1) (1894) I. L- R- 16 A. 296. 

(2) (1902) L. R. 29 I. A. U8, S. C. ; I. L. R 24 All. 521. 
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5904 suit the plaintiff obtained a decree, and the property deoreed waa handed 
No?. 16 . over to him. On the 1st of April 1902 the representatives of the morb- 

- gagor brought the present suit for redemption of the mortgage of 1889 on 

AP Cm I;A,IE P a y man t' °f the original mortgage money, Rs. 10,000. Amongst the 

_’ various pleas raised by defendants in their written statement were the 

27 4. 313= two following (1) “Musammab Kundan Begam paid the lease money 
24 A. W. N. only for a year to the answering defendants, and the lease money up to 

rabi 1301 Fasli, i.e., up to the time she was in possession, is still due to 
1 bbe answering defendants,” and (2) "out of the mortgaged property a 
15-biswa share in Adampur was taken possession of by Ashiq Husain 
Khan under a deoree for pre-emption during the ourrenoy of the lease and 
the answering defendants were deprived of the profits therefrom which 
amount to nearly Rs. 600 per annum.” Upon the issues framed on these 
pleas the Court of first instance (Subordinate Judge of Moradabad) found 
that the mortgage and the lease were separate transactions, and the defen¬ 
dants could not therefore recover arrears of rent, if there were any, 
in the present suit. As to the share in Adampur it held that the 
defendants had virtually acquiesced in the loss of this portion of 
their security, and were not entitled to olaim anything in respeob 
thereof, not having chosen to avail themselves of the stipulation in the 
mortgage deed thereanenb. The Court gave the plaintiffs a deoree 
[315] for redemption upon payment of Rs. 11,428-10-3. From this 
decree the plaintiffs appealed to the High Court. 

Pandit Moti Lai Nehru , Pandit Sundar Lai and Maulvi Muhammad 
Zahur t for the appellants. 

Babu Jogindro Nath Ghaudhri and Munshi Ookul Prasad for the 
respondents. 

Stanley, C.J.—In the view whioh I bake of the mortgage and 
qabuliat which have been referred to in this appeal, the main question 
raised in the appeal appears to me to present little difficulty. I am of 
opinion that the two documents oannot be read as together forming one 
transaction, but that they must be regarded as separate and independent 
transactions. It appears to me that the learned Subordinate Judge was right 
in the view which he took of this question. He says that the mortgage 
and the lease were different transactions, independent of eaoh other, carry¬ 
ing with them different liabilities and obligations. The mortgage is in 
fact a simple usufruobuary mortgage, containing the usual provision that 
the mortgagees shall be put into possession of the property and that they 
shall oontinue to hold such possession during the subsistence of the 
mortgage, that is, the mortgagees shall have aotual possession of the 
property so long as the mortgage subsists. The qabuliat, whioh was 
executed by the mortgagor the day succeeding the day of the execution 
of the mortgage, alters the relations of the parties to some extent. It is 
evidence of an agreement whereby the mortgagor was placed in posses¬ 
sion of the mortgaged property on his underbaking to pay a fixed jama of 
Rg. 2,070-13-3 out of the rents and profits to the mortgagees. Further, 
the qabuliat provided that the rent should be a oharge upon the property, 
the subjeob-matter of the lease. It has been pointed out in the course of 
the argument that the term of the lease does nob correspond with the 
term of the mortgage, and in no way, as it appears to me, oan the two 
documents be interpreted as representing one indivisible transaction. 
Now if this be so, the mortgage being a simple usufruobuary mortgage, 
the provisions of section 62 of the Transfer of Property Aob dearly 
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apply. That; seobion in the oase of a usufructuary mortgage enables 1904 
bho mortgagor, on paymenb of the amount due under [310] the morb- Nov. 16 . 

gage, bo redeem the mortgaged property. Ib has been decided in - 

the oase of Tajjo Bibi v. Bhagioan Prasad (l), that* where there is a AppELLAirB 

usufruotuary mortgage and a subsequent simple mortgage of the same _ 

property, in the absence of a speoial agreement that the two morb' 27 A. 313« 
gages shall be redeemed simultaneously the mortgagor is entitled 24 N * 
bo redeem the usufructuary mortgage without redeeming the Bimple L * 

mortgage. Now there is nothing in the qabuliat or in the mortgage 
to show that there was any agreement between the parties that 
the usufruotuary mortgage should nob be redeemed unless the charge 
oreated by the qabuliat was also paid off. Therefore ib appears to me 
that, on the main contention raised, the mortgagors are entitled to 
redeem the usufruotuary mortgage, independently altogether of any 
consideration of the subsequent qabuliat and the provisions contained 
in it, and oannot be compelled as a condition precedent to redemption 
bo pay off the charge oreated by the qabuliat. 

Another question, however, has been raised on behalf of the appel¬ 
lants and that is this. The mortgaged property comprised, among other 
villages, a village oalled Adampur. Of this village along with others the 
mortgagees were placed in possession, but shortly after, some time early 
in the year 1890, a party who waB entitled to pre-empt this property ob¬ 
tained a deoree for pre-emption, and on the 25th of May 1891, in pur¬ 
suance of his deoree, dispossessed the mortgagees. The effect of this 
was that the security of the mortgrgees was diminished by the loss of 
this village. The mortgagees in the present suit for redemption oontend 
that they are entitled to have an aooounb taken of what the pro6bs 
of the village Adampur amount to, and they claim that the usufructuary 
mortgage oan only be redeemed on payment of the amount of these 
profits in addition to the sum due on the mortgage. The answer to 
this contention is to be found in the fact that, notwithstanding that 
the mortgagees were dispossessed in the year 1891, they remained 
satisfied with their security, took no steps to enforce paymenb of the 
amount due under it, took no steps for an enhancement of the rents 
and profits of the remaining lands bo as to recoup them for the loss 
of Adampur, and in fact acquiesoed in the loss of this portion [317] 
of their seourity and remained content with the remainder of the 
lands in their possession. The oase is met by the deoision of their Lord- 
ships of the Privy Council in the oase of Raja Partab Bahadur Singh v. 

Oajadhar Bakhsh (2). In that oase, upholding a deoision of the Judicial 
Commissioner of Oudh, their Lordships held that where a usufruotuary 
mortgagee was dispossessed of several villages, shortly after the execution 
of the mortgage, and acquiesoed in his diminished seourity for upwards 
of 30 years, he could nob thereafter claim interest in lieu of the rents 
and profits of the property of which be was dispossessed by reason of 
the mortgagor’s failure bo secure his possession thereof. I am unable to 
distinguish this case from the one before us, aud therefore think that the 
contention of the appellants in regard to it fails. 

The only remaining question is the question of the costs of the suit. 

The Court below has given a deoree to the plainbiffs-respondents with 
costs. Now in a redemption suit the usual course is to give the mort¬ 
gagee his costs unless he has been guilty of suoh conduct as would 

(1) (1894) I. L. R. 16 All. 295. (2) (1902) L. R. 29 I. A 148. 
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disentitle him fco oosfcs. In this case, no doubt, be puts forward claims 
which were unfcen&ble, but he established big oiaim to a sum of upwards 
of Rs. 1,400 over and above the amount which the plaintiffs were 
willing to pay to him. Having succeeded to this extent, I see no reason 
to deprive him of the costs of the suit. The claim based upon the qabuliat 


27 A. 313= is apparently a perfectly just and a fair one. It is only because 
24 A W. WQ considered that it could not be entertained in the present suit that we 
N L 7 J^18^ k ftve rejected it. In my opinion the mortgagees were not guilty of such 

conduct as disentitled them to ooets in the Court below, and therefore I 


think that, whilst we uphold the deoree of the Court below for redemp¬ 


tion, we ought to modify that deoree by giving the appellants their 
costs in that Court. As regards the costs of this appeal, I think the 
parties should abide their own oosts respectively. 

BanerJI, J.—I too have arrived at the same conclusion as the 


learned Chief Justice. The suit was one for the redemption of a mort¬ 
gage made by one Kundan Begam in the year 1889. Shortly after the 
mortgage she made a waqf of the mortgaged [318] property, and the 
plaintiffs are the trustees under the waqf. The Court below has 


made a decree in favour of the plaintiffs declaring them liable to pay a 
certain sum in addition to Rs. 10,000, the principal amount of the 
mortgage. Tim appellants contend that they are entitled to two other 
sums, namely, (1) certain profits due fco them under a lease exeoufced 
in their favour by the mortgagor on the day following that of the 
mortgage, and (2) the profits of the village Adampur of the possession of 
which they were deprived shortly after the mortgage. They also raised 
the question of the costs of the suit and oonfcand that they are entitled 


to costs also. 

As regards the first point the defendants oannot claim in their suit 
arrears of what is really lease money payable under the lease exeouted 
by the mortgagor, unless they oan show that the mortgage and the lease 
represent one transaction, namely, a transaction of mortgage, the lease 
only providing the mode in whioh the interest upon the mortgage was to 
be paid. As was observed in the oase of Altaf Alt Khan v. Lalta 
Prasad (1), each case must be decided with reference to its own peculiar 
circumstances. We have therefore to see whether the lease in this case 
was really a part of the mortgage. There are considerations whioh lead 
me to the conclusion that the two transactions were one and the same. 
The lease was exeouted, not on the date of the mortgage, but on a sub¬ 
sequent date. The two documents were not registered at one and the 
same time, as they would have been had they formed one transaction. 
What is more important is that the two documents do not covert he same 
period. It is thus evident thab the intention of the parties was that the 
lease was not to be regarded as a part of the mortgage transaction. The 
remedy of the mortgagees for the money payable to them under the lease 
is distinob from the remedy open bo them under the mortgage, and for 
such money as is due to them under the lease they ought to resort 
to the remedy whioh the lease affords fco them. Under the terms of 
the lease the mortgaged property is hypothecated for the rent pay¬ 
able under it. If there are any arrears due, the mortgagees may. 
if so advised, seek to enforce the hypothecation and reoover [319] 
what is due to them, but they are not entitled in this suit to 
oiaim that, as a condition precedent to redemption, the plaintiffs must 


(1) (1897) I. L. R. 19 All. 496. 
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p »y the arrears o£ lease money. As the learned Chief Justioe has uo a 
p mbed out, the fact that they held a lien on the mortgaged property for Nov. 16. 

sue arrears cannot preolude the plaintiffs from redeeming the usufruc* - 

tuary mortgage of 1889 upon payment of what is due under the mortgage. AP ?S2t ATB 

The Court below was therefore right in refusing to allow to the appel- C _'* 

jants the amount which they claimed to be due to them as arrears of 27 A. 313= 
lease money. 24 A. W. 

. regards the pro6ts of the village Adampur, I fully agree with the N r 27 ?^} R A 
Chief Justice. The mortgage deed does not provide any specific rate of 
interest upon the prinoipai amount secured by it. The usufruct of the 
mortgaged property was bo be taken by the mortgagees in lieu of interest. 

The village of Adampur had before fehe mortgage been purchased at auo- 
tion by the mortgagor. A suit for pre-emption wag brought in regard to 
that purchase, and succeeded, with the result that the pre-emptor obtained 
possession of the village. At the time when the mortgagees book the 
mortgage the mortgagor possessed in regard to the village of Adampur 
only a defeasible right. After the deoree for pre-emption, and after the 
holder of that deoree obtained possession so far baok as the year 1891, 
the mortgagees made no attempt to obtain from the mortgagor an equi¬ 
valent for the security which they lost in oonsequenoe of the pre-emp¬ 
tion deoree. We must bake it that they acquiesoed in the loss of that 
seouriby and took and enjoyed the usufruot of the remainder of the pro¬ 
perty in lieu of the interest payable to them. It is difficult to distin¬ 
guish this oase from the principal of the Privy Council ruling to which 
the Chief Justioe has referred. The defendants therefore are nob 
entitled to the amount whioh they claimed in consequence of their nob 
having obtained possession of the village Adampur. 

As regards costa I have nothing further to add to what haB been said 
by the learned Chief Justice, and I fully agree with him. 

By THE Court. —The order of the Court is that the deoree of 
the Court below be varied to this extent that the defendants [320] 
appellants be allowed their costs in the Court below. In other respeots 
we affirm the deoree of chat Court. As regards the oosbs of this 
Court we direct that the parties respectively shall bear their own oosbs. 

We allow the respondents two monthB from this date for payment of 
suoh further amount as is due to the appellants. 

Decree modified. 


27 A. 320 (=9 C. W. N. 623=2 A. L. J. 513=2 C. L. J. 179=15 M. L. J. 261 

=32 I. A. 86=8 Bar. 788). 

PRIVY COUNCIL. 

Muhammad Munawar Ali ( Defendant ) v. Razia Bibi and others 
(Representatives oj the Plaintiff) and 4 other Appeals.* 

[On appeal from the High Court, North-Western Provinces.] 

[17th February and 16th Marob, 1905]. 

Muhammadan Lato— Endowment-— Waqf—-Illusory dedicatiorn—Settlement mainly /or 
benefit of descendants of settlors—Small charge on profits of estate for religious 
and charitable purposes- 

Where the substantial object of a deed was to maintain the name and dignity 
of the family of the executants, and to make provision for its members and 


Present Lord Davey, Lord Robertson and sir Arthur Wilson. 
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their descendants in perpetuity, and it created a mere charge of inconsiderable 
amount on the profits of the estate for some oharitable purposes, but made no 
dedication of the bulk of the property to any religious or charitable uses : Held , 
by the Judicial Committee (affirming the decision of the High Court) that the 
deed did not constitute a waqf valid by Muhammadan Law. 

[Ref. 53 I. C. /73 ; 704=90 C. L. J. 102—24 C. W. N. 18 ; (Mahomedan law-olauses in 
Waqf: family benefit) 29 Mad. 491 ; 36 Bom. 2J4 ; 82 Mad. 435 ; (adverse pos¬ 
session by enjoyment as trustee). 

Five appeals consolidated from a decree (3rd May 1899) of the 
High Court at Allahabad by which a decree (16dh September 1896) of 
the Subordinate Judge of Jaunpur was affirmed and two other deoreefl 
(^8bh June 1897 and 16th April 1898) of the same Court were reversed. 

The suits out of which the appeals arose were all brought to set 
aside a waqf-nama or deed of endownment jointly executed on 9th March 
1881 by Aiiat-un-niesa Bibi and her husband, Muhammad Qaim Ali, as 
being invalid by Mabammadan Law. 


Tbe faots are sufficiently stated in their Lordships’ judgment and in 

the judgment appealed from (BURKITT and Blaib, JJ.), whiohis reported 
in 1. L. B. 21 All. 329. p 

On this appeal. 

Mr. DeQruyther , for the appellant, oontended that on the * 
construction of the deed of endowment there was a sufficiently [321] 
substantial dedication to religious or oharitable purposes to consti¬ 
tute a valid waqf by Muhammadan Law. The faot that due provision 
was made for the support of the family of the settlors did not necessarily 
make the deed invalid as a waqf. Reference was made to Mahammad 
Ashanulla Chowdhry v. Amarchand Kundu (1); Abdul Fata Mahomed 
Jshak v. Rasamaya Dhuv Chowdhri (2); Mujib-un-nissa v. Abdur 
Rahim (3); Baillie’s Muhammadan Law, 595 ; Muzurool Eaq v. Puhraj 
Ditarey Mohaputtar (4); and Phul Chand v. Abbas Yar Khan (5). 

On the question of limitation it was oontended that the suit for 
Asima s share of the property of Aliat-un-nissa was barred, the possession 
of Qaim Ali having been adverse to the plaintiff. 

Mr. C. W. Arathoon, for tbe respondents, oontended that to constitute 
a valid waqf by Muhammadan Law there must be a substantial dedication 
of the property to religious or charitable uses. Here there was no dedication 
at all. The deed created a small oharge on the property for some oharit¬ 
able purposes, but imposed no obligation to pay it; and tbe substantial 
objeot of the deed was the benefit and support in perpetuity of the settlors 
family. Reference was made to Abdul Qafur v. Nizam-ud^din (6). 

As to limitation, it was contended that the possession of Qaim Ali 
after Aliat-un-nissa’s death had been permissive, and in no sense adverse, 
and this had been rightly held by the High Court. The suit for Asima’s 
share of Aliat-un-nissa’s property was consequently not barred. 

Mr. DeGruyther replied. 

1906, March 16th .—The judgment of their Lordships was delivered 
by Sir Arthur Wilson 

These consolidated appeals relate to a deed, purporting to be a waqf- 
nama, executed on the 9th March 1881 by a Muhammadan lady, Aliafa- 
un niesa Bibi, and her husband, Muhammad Qaim Ali. The larger part 


(1) (1889) L. K. 17 I. A. 28:1. L. 

R. 17 Cal. 498. 

(2) (1694) L.R. 22 1. A. 76; I. L. R, 
22 Cal. 619. 

13) (1900) L. R. 28 I. A. 16: I. L. R. 


23 AIL 283. 

(4) (1870) 13 W. R. 285. 

(5) (1896) I. L. R. 19 All. 211. 

(6) (1892) L. R. 19 I. A. 170; I. L. R. 
17 Bom. 1. 
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of the property affeoted by that [322] deed belonged to the lady,, the reat 
to her husband. She died on the 19th April 1881, and her husband 
remained in possession of the property from that time until his own death 
on the 11th February 1895. 

The executants of the deed had two eons and four daughters ; one 
of the daughters, Asima, died after her mother but before her father, the 
other children survived both their parents. On the death of the father 
the elder son, the now appellant, took possession of the property, 
claiming to be entitled to it as mutawalli under the deed of waqf. 

Three suits were thereupon brought by the three surviving daughters* 
in whioh they alleged that the deed created no valid waqf, but that 
the property descended to the heirs of their mother, and they claimed 
their shares accordingly against the defendant, now the appellant, 
with mesne profits. The defendant relied upon the validity of the waqf- 
nama, and upon his title as mutawalli under it. He also set up other 
defences whioh need not now be considered. The Subordinate Judge of 
Jaunpur, who heard these three cases, held that the deed created no 
valid waqf» and made deoreeB in favour of the plaintiffs. 

The next suit waB filed by the second son, in whioh he raised a 
claim exactly similar to that raised by his sisters in the first three suits, 
and was met by similar defences. That suit was dismissed on a ground 
whioh has since been abandoned. The case therefore now stands on 
exaotly the same footing as the previous cases. 

The last suit was filed by one of the daughters, who had been 
plaintiff in one of the first three suibs. It related to the share of her 
Bister, Asima (who, as has been mentioned, died after her mother but 
before her father) as one of the heirs of her mother, in which share the 
plaintiff in this last suit has acquired an interest by purchase. This suit, 
like the others, raised the question of the validity of the alleged waqf, 
but it was dismissed on the ground of limitation. 
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Against all these decisions appeals were brought to the High Court, 
and that Court affirmed the decisions of the First Court in the three 
oases in whioh it had iound in favour of the [323] plaintiffs, and reversed 
itB decisions in the two cases in whioh it had found for the defendants. 
Against thoBQ decrees of the High Court the present appeals were 
brought. 

The main question raised by the appellanb, the one question common 
to all the oases, and the only question in the first four of them, is 
whether the deed of the 9bh March 1881 oreated a valid waqf. Both the 
Courts in India have answered the question in the negative. They have 
laid down the rule of law by whioh they were guided, and for the purpose 
of applying it to the deed now in question have minutely examined the 
olauses of that deed. 

As their Lordships are of opinion that those Courts have oorreotly 
apprehended the law applicable to the oase, and as they agree in the 
view that has been taken as to the oharaoter of the deed, their Lordships 
think it unnecessary to discuss the law on the Bubjeot, whioh has already 
been more than once considered by this Board, or to examine in detail 
all the provisions of the deed. It will be sufficient to point out its oharac~ 
ter somewhat generally. It begins with recitals in whioh the intending 
settlors pat their own construction upon the deed, and state the objeots 
for whioh they exeouted it and the effect they intended it to have. They 
lay it is neoessary ' that sufficient provision be made for the thorough 
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1905 management of the entire property, and the imlak belonging to the exeout- 
Feb. 17. ante, and the income and profits therefrom (which, taken as a whole, forms 
March 16. a small estate), so that the property itself and the principal wealth of the 
Privy estat e naay always be preserved from all manner of partition, division, 
Council, transfer, and succession, and the management thereof in whole and in 

- part should remain for ever in the hands of one person, whereby our 

C ? W 3 n 2( T name an( ^ memory,^and the pomp and dignity of the estate, may con- 
==2 A L J 5 ki Que and that “the attainment of the above object is impossible 
513=2 C.L.J. exoept by a waqf.” 

179=15 M.L. Turning to the operative clauses of the deed, the first and the most 

A Mr-S* Bar geDera * * n ^ erma 18 paragraph 4, by whioh the executants “ make 
788 * wa< l^ ... in favour of our respective selves, and after the death 

of one of us (the executants) in favour of the surviving exeoutant alone, 
and thereafter in [324] favour of our descendants, generation after 
generation, so loDg as they exist, and in favour of the servants and 
dependants of the riasat (estate) aforesaid and in favour of the poor, the 
beggars and the needy for ever in the manner detailed below.” 

The numerous olauses that follow are entirely in accord with the 
purpose stated in the preamble and embodied in the fourth paragraph. 
The bulk of the property is not affected by aDy religious or charitable 
trusts. The rules laid down are almost all expressly directed to securing 
Qaim Ali in the full enjoyment of the whole estate as long as be lived, 
to keeping that estate in perpetuity entire and inalienable under efficient 
management by a single person, to maintaining the dignity of the family, 
and to making provision for its members. The religious and charitable 
clauses are no exception. They are ancillary to the real purpose of the 
deed *, they deal with matters naturally incident to maintaining the 
dignity of the family, and their secondary character is further apparent 
from the faot that while the deed purported to oreate the waqf as from 
its date, the religious and oharitable trusts were not to become obligatory 
till after the deaths of both the executants. The name and form of a 
waqf are avowedly adopted in the hope of gaining legal reoognitioD for 
a transaction whioh without them could have no validity. It Jollows 
that the deed oreated no valid waqf. And this disposes of the first four 
appeals. 

With regard to the fifth appeal another point was raised. It was 
said that Asima having died after her mother but before her father, those 
who now stand in her plaoe could at most olaim, as they do claim, her 
share in her mother’s estate, but, of course, no share in her father’s; 
and that her father, by his exclusive enjoyment of the mother’s estate, 
had acquired a title to it as against the heirs of the mother, and that, 
therefore the olaim to Asima’s share was barred. 

The answer to thiB contention is that it assumes the father’s posses* 
sion to have been adverse to the heirs of the mother. But the High 
Court has held that that possession was not adverse, and no reason has 
been shown to their Lordships whioh could lead them to dissent from 
that finding. 

[325] Their Lordships will humbly advise His Majesty that these 
appeals should be dismissed. The appellant will pay the oosts. 

Appeals dismissed. 

Solicitors for the appellant :—Messrs. Watkins and Lampriere. 

Solicitors for the respondents Messrs. T, L. Wilson & Co. 
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Q° PI Narain Khaona and OTHERS ( Representatives of the Plaintiff) v 

Bansidhar, {Defendant).* 

[24th and 28th February and 16th Marob, 1905.] 

[On appeal from the High Court, North-Western Provinces ] 

eXicuti ° n -Mortgage by conditional eale-Decree {or 
for foreclosure \ nnliF^i mortgagee defendant in prior mortgagee’s suit 

iZlnZsXeoeiF!u, a n'°* b »? uc \ P u ' me mortgagee for decree absolute for fore. 
-Tt No lvT 1883 # / f° r foreclosure—Civil Procedure Code, Jtion Hi 

rn. IV of 1882 (Transfer of Property Act), sections 74, 86-.Form of decree. 

In a suit brought by the respondent as prior mortgagee for foreclosure of a 

same^nronA^f 0011 ^ 1 ^ 1011 ^ 1 # 5 ' 3 !! 0, !n wh5oh the a P pelIant ' a s ^ond mortgagee of the 
infa?* mnfi?’ 7** * defe ^ant, a deoree was passed for foreclosure and allow- 
L 8 X7 fch , fo , r redemption, and a similar deoree was made in a suit brought 

thA fc m rt rf^ Qd0n ft and AU th0 7 J p P 0llant as aeoond mortgagees. Eventuallyfas 
the mortgagors (the other defendants) made no payment to seoure redemption, 

and in order to prevent a, deoree absolute for foreclosure against himself, the 
appellant paid into Court the sum due under the deoree in the first suit, and it 
was drawn out by.the prior mortgagee. The appellant then made an applica¬ 
tion to the Court in that suit that, as he had by his payment become, under 
seotion 74 of the Transfer of Property Aot, the representative of the prior mort¬ 
gagee, a decree for absolute foreclosure might be passed in his favour. The 
Court held that he was entitled to bring a suit for foreclosure, but that “ he 
had not aoquired the status of a decree-holder.” and that 44 while he was a 
defendant ha oould not execute the deoree as a deoree-holder," and the applica¬ 
tion was dismissed. Held by the Judicial Committee (reversing the deoision 
of the High Court) that a subsequent suit brought by the appellant for fore¬ 
closure was not barred by section 244 of the Civil Procedure Code, the questions 
between the parties not being suoh as oould have been determined by the 
Court m execution of the deoree in the former suits. 
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That decree (which appeared to be a transcript of the form of order given in 
eeotion 86 of the Transfer of Property Aot) did not provide for the exeroise by 
the puisne inoumbranoers of their successive rights of redemption, or for work¬ 
ing out the rights of the parties in the event of any puisne inoumbranoer, in 
front of the mortgagor, redeeming the mortgaged property. 

.[326] An appropriate decree for that purpose in use in the English Courts 
given in Seton on Decrees, 6th Edition. Vol. Ill, page 1979, referred to. 

[Fol. 24 L C. 794 ; Ref. 29 Mad. 491 ; 24 N. L. J. 28=1913 M. W. N. 969=18 I. C 
910( 87 I. C. 671 ; 34 All. 606 ; 49 l C. 466=1918 M. W. N. 902 ; C. 883=17 
A. L. J. 219; 63 I. C. 604; 32 Mad 485. 44 All. 60-] 

Appeal from a judgment and decree (Deoember 10th, 1901) of bhe 
High Court at Allahabad, which reversed a deoree (June 23rd, 1898) of 
the Subordinate Judge of Mainpuri. 

The present appellants are the representatives of the plaintiff in the 
fluib, in which the present respondent was a defendant. 

The suit was brought for foreclosure of a mortgage by way of 
conditional sale of a village, called Patara, by one Gaya Prasad aB 2nd 
mortgagee against Bansidhar, the present respondent and one Kunj 
Bohari Lai, prior mortgagees, Rani Indomati, widow and heir of the 
mortgagor, and one Prag Narain, son of one Nawal Kishore, deoeased, 

3rd mortgagee. 

The plaint asked for the following relief:— 

_ (a) T hat the Court may, without allowing redemption, pass a 

Present Lord davby, Lord robbrtson and Sib abthub Wilson. 
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1908 decree absolute, for foreclosure of village Patara, inolu^ng the hamlets 
Feb. 24, 28. (naglas) appertaining thereto, pargana Krahal, district Mampuri, in lieu 
March 16. 15 093, which the plaintiff alone paid, and acquired under seo- 

- tion 74, Act IV of 1882, according to law, the rights and interests pos¬ 
sessed by the prior mortgagees, the foreclosure deoree-holders in respeot 

of the dooument dated 2Qjh July 1889. 

“ (h) If the Court for some reason gives defendants 
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Nos. 3 and 4 
be passed by 
and 4 should 
of Bs. 15,093, 


27 A. 325—7 w/ Al - -- 

opportunity to redeem, thou a decree for foreclosure may 
H. 677=2 a! the Court with the condition that defendants Nos. 3 

L. J 336=8 deposit in the Court, for payment to plaintiff, the sum - - 

Sar. 799=2 w ; bh intare8t ati B a. 12 per oent. per annum from 3rd January 189b to 

_ C . „ L J r 173 the date fixed by the Court for payment, with the addition of oosts of 

791=32 I; L the suit; otherwise all the right to redeem the mortgage should be ex tin- 

123. guishea, aDd the village Patara, together with the naglas appertaining 

thereto, should be absolutely foreclosed in favour of the plaintiff and 

possession awarded to him. ... , . 

11 ( c ) if i n the Court's opinion a deoree for foreclosure as prayed in 

reliefs (a) and (6) cannot be given for some reason, then a sum of 

Es. 7,646-8-0 and interest at Es. 12 per oent. per annum from 3rd January 

1896 to the date of reoovery, with [327] the addition of oosts incurred in 

the Court, may be awarded against the person and property of Bansidhar, 

defendantNo. 1, alone. . 

“ (d) Any other relief whioh the Court considers to be benehoml to 

plaintiff according to law may be granted. " 

The faots of the case are stated in their Lordships judgment and in 

the judgment appealed 'from the High Courb (Sir J. STANLEY, 0. J. 

and BURKlTT, J.), whioh is reported in I. L. R. 24 All. 179. 

On this appeal 

Mr. O. E. A. Boss for bhe appellant contended that the suit was 
not barred by seotlon 244 of the Code of Civil Procedure. The appel¬ 
lant alone paid the entire amount of the foreclosure deoree of 22nd 
December 1894 passed in respeot of the prior mortgage, and he thereby 
aoquired, under seobion 74 of the Transfer of Property Aob (IV of 1882), 
all the rights and interests possessed by the prior mortgagees. Those 
rights and liabilities he applied to have determined in execution of that 
deoree. The present respondent opposed that application and the Court 
held that the decree having been satisfied no longer remained oapable of 
execution, and the appellant was relegated to a separate suit for that 
relief That deoree, it was submitted, was final between the parties and 
could not have been appealed from. The Transfer of Property Aot, sec¬ 
tions 2, 74, 86 and 89 ; Mallikarjunadu Setti v. Lingamurti Pantulu » 
Bam Kirpal v. Bup Kuari (2) ; and Mungul Pershad Dichit v. Qrija 
Kant Lahiri Ghowdhry (3) were referred to. On the construction of the 
deoree in the former suit it had been finally held, therefore, that the 
relief asked for in the present suit could not have been granted, so that 
fVlft nresent suit was not barred. Reference was made to an unreported 
rmflA Anand Samp v. Bahim Bakhsh, Suit 186 of 1899 deoided by Sir 
T Stanley C. J. and Burkibb, J. on 30bh April 1902. The appellant was 
af anv rate, entitled to the relief asked for in the third paragraph of the 
nraver of his plaint. In any event the deoree of the High Court was 
erroneous in setting [328] aBid e the deoree of the Subor dinate Jgdgeafl 
^^(19021X17^25 Mad. 244 (258). (8) (1881) L. R. 8 I. A. 1Q3 (131, lM); 

2) (1883) L. R. 111- A. 97 (40); IL I- L R. 8 Cal. 51 (60). 

R. 6 AH. 209 (274). 
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sgsinst the defendants who did not appeal from it. The Civil Prooedure 1MB 
Code, section 644, was referred to. Feb 24 , 28. 

Mr. Cowell for the respondent contended that in the former suits MarohW 

(if nob in suit 123 of 1893, then in suit 122 of 1893) all proper directions *- 

could have been given and accounts taken between the parties in order rnnNrir 
to adjust their relative rights aud liabilities. These ought to have been 
deoided in one or other of the former suits as being questions between 27 A. 325=7 
the parties relating to the execution of the deoree within the meaning of ® ora ' {*' 

section 244 of the Civil Procedure Code. The appellant should have ^ 577 = 2 A.* 

appealed from the order refusing his application in execution; instead of L. J. 836-8 
doing that he abandoned the suio, and there were now two suits on the Bar. 799=2 
file for the same relief, which was oontrary to seotiou 12 of the Code. Jj- 1? J 
All the partieB were before the Court in the former suit: that was obli- Tg 1=32 LA.* 
gatory under seotion 85 of the Transfer of Property Act. See Ghulam 123. 
Kadir Khan v. Mustakim Khan (1). A decree for foreclosure bad al¬ 
ready been passed in the former suit, and the appellant was not entitled 
to the same relief in this suit, which was therefore nob maintainable. 

The judgment of the High Court was correct and should be upheld. 

Mr. Ross replied. 

1905, March 16 th .—The judgment of their Lordships was delivered 
by Lord Davey 

This is an appeal from a deoree of the High Court at Allahabad, 
dated the 10th of Deoeraber 1901, by which the previous deoree of the 
Subordinate Judge of Mainpuri was reversed. The appellants are the 
representatives of the original plaintiff, Gaya Piasad, who died during 
the penoenoy of the suit. The case involves the consideration of some 
complicated mortgage transactions. 

On the 28th of July 1889, Cbaudhri Fateh Chand exeouted a mort¬ 
gage by conditional sale in favour of the respondent Bansidhar and Kunj 
•Behari Lai for Ra. 7,101. The mortgaged property consisted of two 
villages Patara and Bhabpura. 

[329] On the 22od of Ootober 1889 the same mortgagor exeouted a 
seoond mortgage by conditional sale in favour of Ananfc Ram and the res¬ 
pondent for Ra. 10,000 and interest. This mortgage comprised Patara 
and eight other villages, nob including Bhabpura. On the 1st of October 
1891, Anant Ram sold his moiety of this mortgage bo Gaya Prasad. The 
situation, therefore, as regards Patara was that the respondent and Kunj 
Bihari Pal were first mortgagees and the respondent and Gaya Prasad 
were second mortgagees. 

On the 17bb of September 1893 a suit (No. 123 of 1893) was 
Commenced in the Court of the Subordinate Judge of Mainpuri for fore¬ 
closure of the first mortgage. As ultimately constituted this suit was by 
the respondent and Kunj Bibar Lai, the first mortgagees on Patara, 
against Cbaudhri Raj Kunwar, son and heir of Cbaudhri Fateh Chand, 
then deceased, Gaya Prasad, and one Munshi Nawal Kishore, who appears 
to have held a third mortgage on the same porperby. Bhafcpura had been 
disposed of under a prior hypothecation and was exoluded from the suit 
by order. 

On the 27th of September 1893 another suit (No. 122 of 1893) was 
commenced in the same Court for foreclosure of the seoond mortgage. 

This suit, as finally constituted, was one by the respondent and Gaya 
Pragad againsb Ohaudbri Raj Kunwar and M unshi Nawal Kishore. 

(1) (1895) I. L. B. 18 All. 109. _ 
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1905 On the 22nd of Deoember 1894 decrees were made in both these 

Feb. 24 28. suits. By the deoree in the first suit it was ordered that on the defen- 
March 16. dant (sic) paying to the plaintiff (sic) or into Court on the 22nd of April 

Privy sum of Ra. 14,211-7-9, with future interest at the rate of eight 

Council, annas per cent, per mensem, the plaintiff should deliver up to the defen- 

- dant all documents in his possession relating to the mortgaged property, 

li ^ aD< ^ ®k° u ^ transfer the property to the defendant free from incumbrances 

427=9 C .W. orea ^ e ^ by the plaintiff, but if suoh payment were not made on the 22nd 
N. 577=2 A. April 1B95, it was ordered that the defendant should be absolutely 
L. J. 336=8 debarred of all right to redeem the mortgaged property. The deoree in 
Sar. 799=2 the seoond suit was in the same form mutatis mutandis. 

=15 M L. J. . ^30] Their Lordships will here observe that the deoree in the first 
191=321. A. 8U ^ does n . ob B0em fco be adapted to a suit by a first mortgagee against 
123. subsequent incumbrancers and mortgagor. It appears to be a tranoript 
of the form of order given in seotion 86 of the Transfer of Property Act, 
1882. That form contemplates a suit between one mortgagee and the 
mortgagor only, and should be treated as a common form not to be 
literally followed in every suit for foreclosure, but to be adapted to the 
particular ciroumstancos of eaoh case. The deoree does not provide 
for the exercise by the puisne inoumbrancers of their successive rights 
of redemption or for working oot the rights of the parties in the event 
of any puisne inoumbrancer in front of the mortgagor redeeming the 
mortgaged property so as to make a oomplete deoree. An appro¬ 
priate deoree for that purpose is well known in the Chancery 
Division of the High Court in England, and a form of it will be 
found in Seton on Deorees, 6th edition, Vol. Ill, page 1979. Probably 
it is considered that the rights of the puisne inoumbranoers are suffioi* 
ently protected by the provisions of sections 74 and 83 of the Transfer 
of Property Aot. But it deserves consideration whether a form of order 
suitable for use in the Indian Courts might, not be adopted in which those 
rights would be reoognised and provision made for the event of their 
being exeroised. The defendant” in the deoree before their Lordships 
apparently means the mortgagor only. 

The time for redemption on the decree was from time to time 
enlarged, but the money was not paid by the mortgagor. On the 3rd of 
January 1896, when the enlarged time was about to expire, Gaya prasad 
paid into Court the sum of Rs. 15,093, and that sum was taken out by 
the plaintiffs, the first mortgagees, in discharge of their mortgage. 

On the 3rd of August 1897 Gaya Prasad made an application to the 
Court that a deoree for absolute foreclosure of the mortgaged property 
might be prepared in his favour. This was successfully opposed by the 
present respondent. The Subordinate Judge was of opinion that as 
Gaya Prasad, defendant, paid up the amount due under the deoree and 
oomplied with the order embodied in the deoree, that deoree no longer re¬ 
mained [331], oapable of execution. He held that Gaya Prasad had 
become the representative of the prior mortgagee under Beotion 74 of the 
Transfer of Property Aob, and was entitled to bring a suit for foreclosure, 
but that he had not acquired the status of a deoree-holder, and that while 
he was defendant he could not execute the deoree as decree holder. The 
application was therefore, by an order dated the 6th November 1897, 
dismissed with oosts. 

Gaya Prasad, therefore, on the 3rd of February 1898, commenced 
the present suit against Bansidhar, Kunj Bibari Lai, the widow and heir 
of Chaudhri Raj Kunwar then deceased, and the representative of Munshi 


642 



27 All. 332 


QOPI NARAIN KHAUNA V t BAN8IDHAR 

Nawal Kiehore, then deceased. The plaint contains a statement of all 
the material circumstances, but the prayer of it is inartistioally framed, 
in the opinion of their Lordships, however, it was sufficient, with the aid 
of the prayer for further relief, to enable the Court to give the plaintiff 
the appropriate relief if he was otherwise entitled to it. 

The respondent alone appeared and defended. By his written state¬ 
ment he contended that the suit was barred by section 244 of the Civil 
Procedure Code, or (in other words) that the questions in issue should 
have been determined by order of the Court executing the previous decree, 
and not by separate suit. This contention was in direot opposition to 

that whioh he had euccesstully put forward before the Subordinate 
Judge. 

On the 22nd of June 1898 a minute was filed in the suit in whioh it 
was stated that a decree absolute for foreclosure had been made in the 
suit of the second mortgagees (No. 122 of 1893) on the 7th of May 1898. 
It was not thought necessary to make the mortgagor and third mortga¬ 
gee (defendants 3 and 4 in the suit) respondents to this appeal, and both 
appellant and respondent seem to be agreed that the effeot of the order 
for foreclosure absolute in the circumstances of the case was (aB stated 
in paragraph 7 of the respondent s oase) that the mortgagor and third 
mortgagee disappeared from the title, but the respondent retained a right 
to redeem a moiety of the mortgaged estate by paying to the appellants 
ft moiety of hiB deposit in Court in suit No. 123 of 1893, with, of course, 
subsequent interest on the principal of suoh moiety. 

[.332] In these circumstances the Subordinate Judge made a decree, 
dated the 23rd June 1898, but this decree was not framed in a manner 
to work out the rightB of the appellants and respondent who had beoome 
the only parties interested in the property. 

On appeal by the respondent against this deoree the learned Judges 
in the High Courb held that the application of Gaya Prasad bo the Sub¬ 
ordinate Judge in the execution department for an order for foreclosure 
absolute, was the proper and only application he could have made, and 
ought to have been granted. In the result they held that the present 
suit was barred by the provisions of section 244 ot the Civil Procedure 
Code, and that the plaintiff had mistaken hiB remedy, and should have 
appealed against the order of the 6th of November 1897 instead of insti¬ 
tuting a separate suit. And by their deoreo, dated the 10th December 
1901, it was ordered that the decree of the Subordinate Judge be set 
aside, and the suit be dismissed, bub do order was made as to costB, 

Their Lordships cannot agree with the learned Judges of the High 
Courb that the respective rights of Gaya Prasad and the respondent, 
consequent on the redemption by the former of the first mortgage on 
Patara, could have been worked out in execution of the deoree of the 
22nd of December 1894, made in suit No. 123 of 1893, and they are of 
opinion that the order of the 6th of November 1897, made by the Sub¬ 
ordinate Judge on Gaya Prasad’s application to execute that deoree was 
correct. Foreclosure is by the decree directed only in the event of the 
sum named not being paid into Court on or before the prescribed date. 
And their Lordships think that on payment by Gaya Prasad of the sum 
into Court before the expiry of the enlarged time, and acceptance of that 
sum by the plaintiffs, the deoree was spent and became discharged and 
Satisfied. There was therefore nothing left to be done in the execution 
department. It is true that Gaya Prasad, having made that payment (as 
he had the right to do), acquired under seotion 74 of the Transfer of 
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1905 Property Act all the rights and powers of the mortgagees as each. But 
Feb. 24,28, this would nob have the effect of reviving or giving vitality to a deoree 
March ig. which by che terms of is had become discharged. Even if that were not 
Privy so. their Lordships fail to [333J see how the respective rights of Gaya 
Council. Prasad, as owner of the first mortgage and half owner of the second and 

- the respondent as owner of the other moiety of the second mortgage, 

27 A. 328-7 oould have been worked out without additions to the deoree whioh the 
427=9 C W G° arC m executing the deoree had no power to make. They are there¬ 
in, 577=2 A. f° re opinion that a new dooree was required for the purpose, and sec* 
L. J. 336 -8 tion 244 of the Civil Procedure Code was not a bar to the present suit. 
Sar 799=2 The learned counsel lor the respondent no doubt was oonsoious of 
==13 M L j this difficulty, and he contended alternatively that Gaya Prasad might 
191=32 l. A. have obtained the relief to which he was entitled in the suit of the 
123. second mortgagees (No. 122 of 1893). But Bansidhar and Gaya Prasad 
were co-piaimetis in that suit, and it is equally difficult to see how the 
rights of the plaintifis inter se in respect of the first mortgage on Patara 
(which was not in question in that suit) could have been worked out in 
the decree in suit No. 122 of 1893. 


Their Lordships will therefore humbly advise His Majesty that the 
appeal should be allowed, and that both the decree of the High Court, 
dated tne 10th December 1901, and the decree of the Subordinate Judge, 
dated the 23rd June 1898. should be discharged, and that it should be 
declared that it appearing that in the events which have happened the 
appellants as representatives ol Babu Gaya Prasad, the late plaintiff, 
and the respondent, Babu Baussdhar, defendant No. 1, as between them¬ 
selves have become the owners in equal shares of the village Patara, 
with the hamlets (naglas) appertaining thereto in the plaint mentioned, 
sublet to a charge thereon vested in the appellants for R 3 . 15,093, be- 
iug ' » id into Court by Babu Gays, Prasad on the 3rd of January 

1896 m suit No. 123 of 1893, together with subsequent interest from the 
last-mentioned date on the principal money comprised in that sum, the 
appellants are entitled to a deoree in this euit, that upon the respondent, 
Babu Bansidhar, on or before a day to be fixed by the Court, paying 
to the appellants, or into Court, the sum of Rs. 7,546*8, being one 
moiety ot Rs. 15,093, together with future interest at the rate 
of eight annas per oent. per mensem on Rs. 3,550 8, being one moiety 
of the prinoipai sum of R«. 7,101 in the plaint [334] mention¬ 
ed, from the 3rd of January 1896 to the date fixed for such payment, 
together with the costs inourred by the late plaintiff and the 
late plaintiff and the appellants in the Court of the Subordinate Judge of 
Mainpuri, including any future costs (the aggregate amount of such sums 
to be ascertained by the Court), the appellants shall accept the sum so 
paid in satisfaction of their said charge on the said property mentioned 
in the plaint so far as atfeots the respondent or his share in the said pro¬ 
perty, bub if payment be nob made on or before the said day to be fixed 
by the Court the respondent shall be absolutely debarred of all right, to 
redeem his said share of the said property, and that each party should 
bear bis own costs of the appeal to tne High Court, and the ease be 
remitted to the Court of the Subordinate Judge of Mainpuri, to proceed 
in accordance with the above declaration. The respondent will pay the 
costs of this appeal. 


Appeal allowed. 

3oiioibors lor the appellants—Messrs. Barrow, Rogers A Nevill. 
Solicitors for the respondent—Messrs. Ranken, Ford , Ford A ChesUr, 
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37 A. 335 (=2 A. L. J. 397=1 C. L. J. 381=9 C. W. N 801 =18 M. L. J. 233=32 I. A. 

102=7 Bom. L. R. 433=3 Sai*. 810.) 

PRIVY COUNCIL. 


Qamarud-din Ahmad (Judgment-debtor) v. Jawahir Lal and 

ANOTHER (Representatives of Decree-holder).*' 

[On appeal from the High Court , North-Western Provinces.] 

[2nd and 24ta Maroh, 1905.J 

Execution of decree-Act No. XV of 18<7 (Indian Limitation Act, Schedule 11, Article 

170—Suspension of execution proceedings—Revival of pending execution suspend. 

id not by act or default of decree.holder. 

On 24th August 1385 an application was made for execution of a decree, and 
on 18th Deoember 1888 execution was allowed to proceed. On 20th November 
1880 it wa-» ordered that the case should be struoa oil the die and the record 
transferred to the Court of the Collector for oxecution. On 23rd Decomber an 
order was made that as the deoree holder had not made a deposit on acoount of 
the transfer to the Colleotor “therefore in default of prosecution on the part of 
the decree-holder the record be cob sent to the Collector’s Court " On 15th 
February 1889 an appeal h 2 d been preferred tolbe High Court from the order of 
18th Deoember 1883 allowing execution to proceed, undtho High Court reversed 
that order on 7th January 1890, but on appeal to the Privy Council the order 
allowing execution was restored on £33o] 12bh December 1894. lleld by the 
Judicial Committee tafhrming the decision of the High Court) that an appli¬ 
cation for execution made on 23rd November ±89 1 was one to revive and carry 
through a pending execution suspended by no act- or default of the decree-hol. 
der, and not an application to initiate a new one, and was therefore nob barred 
by limitation. 

The order of -29th November 1>89 was one in aid of exeoution and that of 23rd 
December was in no sense a final order: if the appoal from the order of 18th 
December IBib and the proceedings up to the oruer of the Privy Council of 12th 
December 1&94 had not intervened there was nothin^ in its terms to preclude 
the decree-holuer from coming again to the Court and, after satisfying the con¬ 
ditions indicated in the order, obtaining the transmission of the case to the 
Collector’s Court, 

[Pol. 7 Bom. L. R. 879 ; 5 C. L. J. 80=11 G. \V • N. 163 ; Ref. 31 Bom. 128 ; 17 M. 
L. J. 016=3 M. L. T. 261 ; 3i Mad. 7i=.8 M. L. J. 46=3 M. L. T. 329 ; Diat. 
3 G. L. J. 240=10 C. W. N. 209 ; Foi. 21 Ml. L. T. 38=33 I C. 300 ; Diet. 11 
I. C. 77 ; 19 I. G. HO ; 42 All. 5G4=13 A. L. J. 04^=56 I. C. 1006 ; Re). 11 
I. G. 972 ; 20 1. C. 439 ; 13 G. W N. 53.1; Kef. 53 1. C. 9=1919 Fat. 434= 
5 Pat. L, J. 39 ; 37 Cal. 976 ; 14 G. W. N. 192 ; 36 Mad. 553 ; 1912 M. W. N. 
860=16 I. C. 484 ; 43 I. G. 155=7 L. W. 16 -1918 Al. \V. N. 214 ; 40 Ml. L. J. 1 
=19 A. L. J. 26=1921 ML W. N. 21- 33 G. L. J. 109=25 G. W. N. 337=66 
Pat. L. J. 132=23 Bom. D. R. 721=. A I. O. 636 ; 33 All. 383=19 A. L. J. 74= 
61 I. G. 417 ; 64 I. C. 849 ; 9 A. L. J. 174=19 L. W. 547.] 

APPEAL from a judgmeut aud deoree (July 16th, 1900) of the High 
Court at Allahabad, by which a judgment and deoree (May 13th, 1899) 
of the Subordinate Judge of Allahabad was reversed. 

The main question on this appeal was whether an application made 
ou 23rd November 1897 to exeouto a deoree passed on 11th April 1883 
was barred by limitation. 

The faots of the case are stated in their Lordships’ judgment and in 
the judgment of the High Court (Knox, Officiating C.J., and Blair, J,), 
appealed from, which is reported in I. L. R. 23 All. 13. 

Mr. DeGruyther, for the appellant, contended that the application to 
exeoute the deoree was barred by lapse of time. It was a IreBh appli¬ 
cation for execution of a deoree* the lasa proceeding in execution of whioh 
had taken place on 29th November or 23rd Deoember 1889. The last 
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1909 application for execution, therefore, oame to an end on one or other of 
March 2,24. those dates. On the former date the oaae was ordered to be struok off 

- the file and transferred to the Colleotsor for execution, and on 

Council 23rd December 1889, the decree-holder not having made the deposit 
— ' necessary for the transfer of the case, it was ordered “ that in default of 
27 A. 334=2 prosecution on the part of the decree-holder the record be not sent to 
A* Hi ^he Collector. It was submitted that any further execution could only 

381==9 C W bo obfcaiDed by a {reBb application, and consequently the preeeDt appli- 
N. 601=15 oafcion for executiou made on 23rd November 1897 was barred by artiole 
M. L. J. 258 179, Schedule II of Act XV of 1877. The High Court were in error in de- 
==321. A. 102 ciding that the decree-holder [836] was not in default, and that the delay 
g 7 4 B 3 5“‘ 8 L ' fchat had taken P lace in a PPly*Dg for execution w*b not due to his negli- 

Sar. 810. genc0 - Tbey were altJ0 wron § ln doubting the regularity of the order of 

23rd Deoember 1889 which, it was submitted, was not an interpolation 
or a forgery as the High Court suggested, but was made in due course 
of proceeding, and was an order known to the deoree-holder. Reference 
waB made to the Civil Procedure Code (Act XIV of 1882), seotion 647 : 
the Limitation Act (XV of 1877, section 14, clause 2 and sohedule II, 
artiole 179 ; and Thakur Prasad v. Fakir-ul-lah (1). 

Mr. G. E. A. Boss, for the respondents was not heard. 

1905, March 24t7i—The judgment of their Lordships was delivered 
by Sir Arthur Wilsun 

The question raised by this appeal is whether certain proceedings in 
execution were barred by limitation as falling under artiole 179 of the 
second sohedule to the Indian Limitation Act, 1877. 

The material facts are few. On the 11th April 1883 Thakur Prasad, 
now represented by the respondents, obtained a deoree upon a mortgage 
bond against the appellant. On the 29th August 1885 the decree-holder 
applied for execution, and on the 5th January 1886 that application was 
struck oil the list by consent. 

On the 24th August 1882 a seoond application for execution was 
made, and notwithstanding objections by the judgment-debtor, an order 
was made on the 18th December 1888 that the execution should prooeed ,- 
and other stepB followed, which appear on the order sheet. On the 29th 
November 1889 an order was made to the effect that, the property to be 
sold being ancestral, the case should be struck off the file, and the papers 
transferred to the Court of the Collector for the completion of the sale 
proceedings. 

On the 22rd December 1889 there appears another order“ In 
this case decree-holder has not up to this date deposited Re. 1 on acco¬ 
unt of the order for sale by auction, and the copy of the decree to be sent 
to the Collector’s Court. Therefore it is ordered that in default of 
prosecution on the part of [387] the deoree-holder the reoord be not'sent 
to the Collector’s Court for taking the sale proceedings.” 

While these execution proceedings were pending and at an early 
Btage of their progress, on the 15th February 1889, an appeal was 
brought in the High Court against the original order of the 18th Decem¬ 
ber 1888, under which the execution proceeded. The High Court, on 
the 7th January 1890, allowed that appeal on grounds which it is not 
now necessary to notice. On a further appeal to Her late Majesty in 
Council that deoision of the High Court was reversed, the judgment of 


(1) (1694) L. R. 22 I. A. 44 ; I. L. R. 17 All. 109. 
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Board being delivered on 24th November 1894 and embodied in an 
Order in Oounoil of the 12bh December 1894, 

1007 ^^° novv * n question wag made on the 23rd November 

1897. It asked by its terms that the gums due by virtue of the deoree 

be realized by sale of the mortgaged property,” that 11 the execution 
oaae instituted on tbe 24th Auguat 1888, whioh wag sent to the Colleo* 
tor s Court on the 23rd December X887 (this ought apparently to be 
29th November 1889) “may be revived, and it may be sent to the Collec¬ 
tor g Court, and by issue of a warrant of arrest/' 

It was objected that this application was barred by limitation, and 
the Subordinate Judge gave effeot to the objection. The High Court, on 
appeal, dissented from this view, holding that the present application is 
4 not a fresh application, but one praying the Court to revive the sus¬ 
pended order and permit it to be pushed through to completion/* The 
appeal now before their Lordships is against that decision of the High 
Court. 
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The learned Counsel for the appellant contended that the former 
execution proceedings were finally disposed of and oame to an end by 
the orders of the 29bh November and 23rd Deoember 1889, or one of 
them, and that the present application oould only be regarded as one 
for a fresh execution, and therefore was barred under article 179. 
But the first of those orders was in aid of the execution. As to 
the second order there is nothing to show on whose application or in 
whose presence or under what circumstances it was made, and the 
learned Judges of the High Court have shown reasons for doubting 
its regularity. But assuming it to have been perfeotly regular, [338] 
it was in no sense a final order. If the appeal to tbe High Court 
against those proceedings and the judgment of that Court and the appeal 
to Her Majesty in Counoil rendered necessary by the judgment bad not 
intervened to interrupt the course of the execution tnere was nothing in 
the terms of the order to preolude the decree-holder from ooming again 
to the Court, satisfying the conditions indicated in the order, and obtain¬ 
ing the transmission of the case to the Collector's Courb. 

Their Lordships are of opinion that the execution proceedings 
commenced by the petition of the 24bh August 1888 were never finally 
disposed of and that the application now under consideration was in sub¬ 
stance, as well as in form, an application bo revive and carry through a 
pending execution suspended by uo act or default of the decree-holder, 
and not an application to initiate a new one. 

Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed. Tbe appellant will pay the costs. 


Appeal dismissed. 


Solicitors for the appellant—Messrs. Pyke and Parrott. 

Solicitors for the respondents—Messrs. Barrow f Rogers and Nevill, 
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APPELLATE CIVIL. 

Before Mr. Justice Knox, Acting Chief Justice , and Mr. Justice Aikman . 
Raj Narain Mittab ( Plaintiff ) v. Budh Sen and others 

(Defendants) * 

[11th August, 1904.] 

Land holder and tenant—Lights in respect of building sites in the abadi—Customary 

law—Wajtb-ul-arz—Unauihorised building— Acquiescence* 

The plaintiff, who was the receiver of the estate of a minor, situate in 
the district of Bulandshahr, resided at Calcutta, the proporty in Buland- 
shahr being managed through a karinda whoso authority was striotly limited 
by a power cf attorney. In 1894, two tenants of the village Sankhni, in 
which the minor was a co-sharer, sold their huuse in the abadi by means of 
a registered sale-deed. The vendee was put into possession, and proceeded 
[3>«] between 1BJ4 and 1896, to spend a considerable sum of money in building 
a pacca house on the site of the house so purchased. It did not appear that he 
made any enquiries from the karinda of the plaintiff as to hi3 rights or asked for 
anv permission to build the house. On the other hand the karinda took no steps 
to interfere with the building The wajib-ul-arz of the penultimate settlement 
of the village contained these provisions“ Without our oonsent nobody oan 
settle in any place possessed by us i.e. % the zamindars),” and again:—“ A ryot 
occupying any house oannot be turned out of it by anybody so long as he lives 
in it, but he is not empowered to alienate the site. He can remove and sell 
the materials of the building oonstruoted by him.” In January 1902 the 
plaintiff brought the present suit asking that the principal defendant (the 
purohasec) might be ordered to remove the materials of the house ereoted by 
him within a time to be fixed by the Court, failing which they might be 
declared to be the property of the plaintiff. 

Held by AIKMAN, J., that the oonduct of the plaintiff’s karinda under the 
oiroumstances amounted to an aoquie ; oenoe in the aots of the principal defen¬ 
dant and was binding on his principal, the plaintiff. Ramsden v. Dyson (1) 
and Sri Gtrdhariji Maharaj v. Chote Lai (2) referred to. 

Per KNOX, ACTING C. J., Contra —The principal defendants, vendors, 
had no right to sell anything more than the materals of their house; no title 
to the site passed to the purchasers, and under the oiroumstances the inaotion 
of a karinda whose authority was limited oould not be taken to bind the 
plaintiff. Chajju Singh v. Kanhia (3) Sri Gtrdhariji Maharaj v. Chote 
Lai (2), and Ramsden v. Dyson ll) referred to. 

[Ref. 4 N. L. R. 155 ; 6 A. L. J. 57=1908 A. W. N. 282 ; 30 All. 311=5 A. L. J. 456 
=4 M. L. T. 169=1908 A. W. N. 112; Dist. 4 A. L. J. 754=1907 A. W. N. 287. ] 

The faots of this cage sufficiently appear from the judgments. 

Babu Jogindro Nath Chaudhri aDd Dr. Satish Chandra Banerji, 
for fehe appellant. 

Pandit Sunder Lai , for the respondents. 

Aikman, J.—The plaintiff, who is appellant here, is the receiver of 
an estate in the Bulandshahr district. The plaint sets forth that on the 
24bh February 1894, the second defendant, Inayat Beg, along with 
Musammat Mendo, deceased, now represented by the third defendant, 
Musammat Majidan, sold a house in Sankhni to the first defendant, 
Budh 3en, who has built a masonry house on the site of the purchased 
house, and that according to law and justice the sale and purchase were 

* Second Appeal No. 1047 of 1902, from a deoree of F. W. Brownrigg, Esq., 
District Judge of Aligarh, dated the 29th of August 1S02, confirming a deoree of Babu 
Hira Lai Singh, Munsif ot Bulandshar, dated the 2nd of June 1902. 

(1) (1865) L. R. 1 E. and I. A. 129. (3) Weekly Notes, 1881, p. 114. 

(3) (1893) I. h. R. 20 All 248. 
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illegal and detrimental to the plaintiff’s zamindari right. The plaintiff 
asks to be put in possession of his masonry house. In the alternative 
he askB that the defendant may be ordered to remove the materials of 
the house within a time to be fixed by the Court. 

[ 340 ] Amongst other pleas put forward by the answering defendant, 
Budh Sen, he alleged that he had built the new house nine years pre¬ 
viously,^ that the plaintiff had acquiesced in the construction, that 
Sankhni is not a village but a town, that the inhabitants thereof were 
owners of their respective houses, and that it had always been the 
custom among the residents to make transfer of their houses. 

The Courb of first instance dismissed the suit. The plaintiff appeal* 
ed. His appeal was dismissed by the learned District Judge, and he 
comes here in second appeal. 

Reliance is plaoed on paragraph 2 of a wajib-ul-arz framed at the 
penultimate settlement in 1870. The learned Judge says :—*'No such 
record was framed for this Distriot at the last settlement.” It is not 
clear what is meant by this. Possibly what the learned Judge means is 
that no similar provision is to be found in the village administration 
paper prepared at the last settlement. The paragraph relied on begins as 
follows :—“Without any [our ?] consent nobody can settle in any place 
possessed by us. ” This is, no doubt, intended to prevent strangers 
settling in the village without the zamiodars permission. With reference 
to this, it has to be borne in mind that the answering defendant is not 
a stranger, but a resident of Sankhni. 

The paragraph prooeeds :—“ A ryot occupying any house cannot be 
burned out of it by anybody so long as he lives in it, but be is not em¬ 
powered to alienate the site. He oan remove and sell materials of the 
building constructed by him.” 

The answering defendant does not olaim to have acquired any pro¬ 
prietary title to the site ; he does not dispute the plaintiff’s right to 
recover ground-rent for the site, and this is all the learned Judge has 
held the plaintiff bo be entitled bo. 

As I read the olause relied on by the plaintiff, ib does nob prohibit 
the transfer of a bouse by one resident of the village to another. 

The learned Judge finds that from 1870 onwards sales and mortgag¬ 
es of house property have been going on uninterruptedly in Sankhni and 
have never been objeoted to before. For bhe appellant relianoe is plaoed 
on a passage in the judgment in the [341] case of Sri Qirdhariji Maharaj 
V. Chote Lai (l). The passage relied on is an obiter dictum whioh has 

been dissented from by more than one Judge of this Court. 

There is, I think, no manner of doubt that the defendant, Budh 
Sen, believed he had aoquired a good title to the house and that aoting on 
this belief he expanded a large sum of money “ variously pub at any¬ 
thing from Rs. 6,000 to Rs. 10,000.” The learned Judge observes 
" There is no doubt whatever that the erection of this fine house was 
acquiesced in by the plaintiff.” To this finding no objection is taken in 
the memorandum of appeal to this Court. Ib is merely contended that 
the faob of bhe zamindar not objecting to bhe ereotion of the house will 
nob affeob his right to reoover possession of bhe site by the ejeobmenb of 
the defendants. 

The defendant at great expense reconstructed the house he had bought, 
believing that he had a right bo do so. The plaintiff or his agent must 

(1)~ (1898) I. h. R. 20 All. 248. 
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have known that the defendant was spending his money in this belief, 
and yet allowed him to do so. Years after the house is finished, the 
plaintiff, without making any attempt to explain the delay, oomes to 
Court and sues for possession of the hoose or for its removal. 

In the well-known oaseof Bamsden v. Dyson (1), the Lord Chan¬ 
cellor says at p. 140 :—“If a stranger begins to build on my land 
supposing it to be his own, and I, peroeiving his mistake, abstain from 
setting him right and leave him to persevere in his error, a Court of 
Equity will not allow me afterwards to assert my title to the land on 
whioh he had expended money on the supposition that the land was his 
own. It considers that when I saw the mistake into which he had fallen, 
it was my duty to be active and to state my adverse title, and that it 
would be dishonest in me to remain wilfully passive on such an oooasion 
in order afterwards to profit by the mistake whioh I might have 
prevented.” 

Applying the principle embodied in these observations to the facts 
of the present oase, I have do hesitation in ooming to the conclusion 
that the plaintiff is not entitled to either of the reliefs he asks for, and 
that his suit has been rightly dismissed. 

[3421 I would dismiss this appeal with oosts. 

Knox, Acting C.J.—The questions raised in this second appeal are 
questions of no small importance. 

They relate to the rights of landholders in village homestead land, 
and how far those rights may be affected by omission on the part of a 
local agent to assert his principal's rights when infringed by any aot of 
the tenant. 

The lower appellate Court in its judgment sets out the faots, and 
they may be taken to be as follows 

The plaintiff appellant is receiver of the estate of one Lalla Babu, 
one of the landlords of the village Sankhni. The learned judge tells us 
that the homestead of this village lies about two miles from the town of 
Jahangirabad and has itself many urban properties. Several wealthy 
people live there, and it has far outstripped the ordinary incidents of a 
merely rural hamlet.” This last faot stated by the Judge is open to 
question. The only authority I oan find for it is the statement made in 
paragraph 9 of the written reply, which runs as follows :—” Sankhni is 
not a village, but a town. The zamindar has no right to the abadi of it. 
It has always been the oustora among the residents of the village to 
make transfers, &o.” The point was put in issue, and I find it difficult 
therefore to apprehend and to appraise the preoise nature and force.of 
the learned Judge's remark. It is easy to write currente calamo about a 
village as having far outstripped the ordinary incidents of a merely rural 
hamlet, but when we have to oonsider rights of property, something 
more definite is required, showing in what direction and to what extent 
the incidents of a merely rural hamlet have been outstripped. 

Thera is the tangible faot that iu 1870 it was treated by the Settle¬ 
ment Officer as an ordinary mahal, and the reoord-of-rights then drawn 
up was just such as would be drawn ud for any ordinary mahal. I there¬ 
fore prefer to deal with Sankhni as an ordinary mahal governed to all 
intents and purposes by the laws and customs whioh govern mahals in 
these Provinces. It is for thosS who wish to take it out of this oategory, 
or to maintain that it is governed by speoial looal customs, to establish 
suoh exceptions to bhe ordinary rule. _ __ 

(1) (1866) L. R. 1E. and I. A, 129. 
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[848] To resume the facts, The plaintiff asks (1) to be put into 
proprietary possession of a certain house of which Budh Sen is in occu¬ 
pation , (2) that, the said defendant, Budh Sen, Baqqal, be ordered to 
remove the materials of the house within a time to be fixed by the Court \ 

(3) that if he fail to do so, his right so to remove them may be deolared 
extinct. 

The house in dispute originally belonged to the respondents, Inayat 
Beg and Musammat Majidan, and to their predecessor in interest. They 
have been mortgaging it for many years to various persons, and even¬ 
tually they have sold it to Budh Sen, respondent, under a sale-deed, dated 
the 22nd of February 1894, some six years or more before the present 
suit was instituted. 

Budh Sen," the learned Judge finds, “ set about renovating the 
house. He spent a lot of money on it ” until the value, according to a 
commissioner (the Tahsildar) appointed in the case for the purpose of 
ascertaining its value, is estimated at Bs. 6,000. While this renovation 
was being carried out the plaintiff 8 karinda ' looked on and never said a 
word.” ” He,” the learned Judge adds, pracbioally acquiesced in the 
improvements made by Budh Sen.” It is not easy to apprehend to what 
this practical aoquiesoenoe amounts in faot; it is an acquiescence gathered 
from either the act or the omission of the karinda it is not said which, 
and the karinda is karinda to a principal who was at the time apparently 
a minor of very tender years (vide paragraph 5 of the plaint). He was a 
minor in 1889 and was still a minor m 1902. Apparently he is still a 
minor. The receiver of his estate is a barrister residing in Calcutta, and 
the karinda is a person appointed by the barrister under a special power- 
of-attorney which is on the reoord. The vendee apparently finished hia 
building by 1896. 

The situation then briefly is this. Certain oultivators have sold a 
house situate in the homestead of Sankhni to a bauia, The bama has spent 
sums of money on it. The land-holder iB a minor, and the karinda of a 
receiver of his estate appointed by the Court by aot or omission has 
praotically acquiesced. Can the land-holder ask to be put in possession of 
the house or ask that the materials be removed ? 

[3*4] In considering this question it is necessary to see first what 
are the generally recognised powers of a landholder in these Provinces 
over homestead land in a village. 

I find on turning to the Land Systems of British India by B.B. Baden* 
Powell, C.I.E., on officer who had great experience in these matters both 
as a Collector and afterwards as a Judge of the Chief Court of the Punjab, 
the following, which aooords with what my observation and experience 
lead me to believe is the oustom ordinarily prevalent in the case of village 
homesteads in these Provinces. The following extraot is from page 154 
of his work:— 

"The village site (he is writing of homesteads in the United Pro- 
luces) is owned by the proprietary body, who allow residences to— 

(1) the kamin,’ the artisan olass, farm labourers and menials. 

(2) The tenantry. 

(3) The traders, money-lenders, &o. 

These probably pay some small dues according to oustom, and if they 
leave the village may have no right to dispose of the site and only in 
some oases to remove the roof timbers and other material.” Again, at 
Page 107,1 find :—” The site on which the village habitations, the tank, 
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ig 05 the graveyard and the cattle-stand are is claimed by them, and the others 
Aug. 11. live in and use it only by permission, perhaps on payment of small dues 

to the proprietary body.” 

This Court in the Full Bench case Chajju Singh v. Kanhai (l) laid 
down that " the zamindars of a village are as a rule and presumably the 
owners or all the house sites in their villages and a house left unoo- 
oupied by a tenant lapses to the landlord in the absence of heirs or other 
lawful assignees of the last occupant.” 

The terms recorded in the wajib-ul-arz in this very village so late as 
1870 point to this custom being known and reoognised in Sankhni, 

They are as follows :— 

“ Paragraph 2. Mention of homestead. 
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[345] “Without our consent nobody can settle in any plaoe posses¬ 
sed by us. A ryot occupying any house oannot be turned out of it by 
anybody so long as he lives in it, but he is not empowered to alienate 
the site. He oan remove and sell the materials of the building con¬ 
structed by him.*' 

Assuming this to be a correct representation of the rights of land¬ 
holders in any normal village in these provinces, and remembering the 
force which attaches to a wajib-ul-arz, I hold that the “ sales and mort¬ 
gages of house property” which have, according to the Judge, been going 
on uninterruptedly in Sankhni for many years back from 1870 onwards, 
are of no value as establishing a custom to the contrary. They are at 
the best only evidence of so many special contracts in so many speoifio 
instances of transfer and nothing more. 

The rights of tenants to sell houses whioh they had built for their 
occupation in a village homestead upon permission given by the zamin- 
dar was considered by a Bench of this Court in Sri Girdhariji Maharaj v. 
Chote Lai (2). In that case one Chofce Lai had purchased at auction sale 
under a decree the rights of occupiers of a house in the abadi, and the 
zamindar sued for possession. This Court, relying upon what it held to 
be “ the general and well-known custom of these Provinces—ft oustom 
so well established that it might be treated as the common law of the 
Provinces,” held that “a person, agriculturist or agricultural tenant, who 
is allowed by a zamindar to build a house for bis occupation in the 
abadi, obtains, if there is no special contract to the contrary, a mere 
right to use that house for himself and his family so long as he main¬ 
tains the house and does not abandon it by leaving the village.” They 
added that as such occupier, he has, unless ho has obtained by special 
grant from the zamindar, no interest whioh he oan sell by private sale, 
except his interest in the timber, roofing and wood-work of the house. 
They accordingly granted the zamindar or land-holder a deoree decla¬ 
ring, (1) that “ the ocoupiers of the house had no right except to the 
timber, the wood-work and the roofing which oould be sold in execution 
of a deoree against them, (2) that a right to occupy the house was not 
transferable by sale either private or in execution of a decree,” and also a 
decree that the [346] plainbitf be pub in possession of the site olaimed. 
Chote Lai was allowed thirty days to remove suoh of the materials of 
the house as were not part of the land, and it was added that he could 
nob remove the walls of the house if they were constructed of soil 
belonging to the village. 

(1) Weekly Notas, 1881, p. 114. (2) (1898) 1. L,. R. 20 All 248. 
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The attention of the learned Judge was called to this ruling, but he 

refused to follow it, holding that the deeds of sale and transfer which bad 

been filed showed that Sankhni was not a small country hamlet to which 

any unwritten common law of the country can be held to apply. I am 

unable to follow the learned Judge in this reasoning. The wajib-ul'arz 
testifies to the contrary. 

He, however, further holds that the appellant is barred by acquie¬ 
scence from claiming this relief and that it would be inequitable to grant 
it. This view is challenged by the appellant. 

, ^ b 0 neoessary to examine somewbat closely the conduct of the 
plaintiff, or rather that of his agent, in order to decide whether that 
conduot in the present case does amount to such acquiescence as would 
estop the plaintiff from the relief he claims, and in connection with this 
it will be well to bear in mind what has been laid down by Lord 
Cranworth in the case of Bamsden v. Dyson (1):—" If indeed, the 
principal knows that persons dealing with his agent have so dealt in 
oonsequenoe of their believing that all statements made by him had 
been warranted by the principal, and knowing this allows the persons so 
dealing to expend money in the belief that the agent had an authority 
whioh in fact he had not, it may be that in such a oase a Court of 
Equity would not allow the principal afterwards to set up want of 
authority in the agent. But this equity, whenever it exists, depends 
absolutely on the fact that the knowledge on whioh it rests can be brought 
home to the principal.” 

In the present oaBe I cannot lay my finger upon any act of the 
agent. All that I can find is that while Budh Sen spent the money the 
agent looked on and never said a word. There is nothing to show that 
Budh Sen ever inquired or bad any reason to believe that this agent had 
authority to allow his principal’s [347] rights to be given away or that 
any statement of the agent (no fluoh statement is set up) was warranted 
by the principal. 

The powers whioh were conferred upon this agent have been set out 
in his power of attorney. I have bad this dooumeDt read over to me. It 
is a carefully prepared and guarded document, and I can find nothing in 
it on whioh to base an inference that the agent had any power to give 
away any rights of his principal ; indeed, there is one clause which ex¬ 
pressly sets out that the principal will not be responsible for any acts of 
the agent in excess of the power conferred by the deed. 

To hold that the property of or rights in the property of an absentee 
minor could be given away by an agent looking on and allowing a tenant 
to spend money is a step I oannot bring myself to take. 

I regret exceedingly to find myself differing from my learned brother. 

I oan find no ground on whioh to base the inference that the plaintiff 
must have known that the defendant was spending money in the belief 
that he had a right to do so. The plaintiff resides in Calcutta, and it is 
not shown that he ever came near Sankhni. The probabilities are the 
other way. There is nothing to show that any news of the defendant s 
aot was ever conveyed to him. If we consider probabilities, they lean 
quite as much to the defendant stealing a maroh upon an absentee 
landlord, but I prefer to base my judgment apon the facts. Upon them 
I am constrained to hold:— 

1st.—That it has not been shown that the rights of landholders in 

(1) (1866) L. B. 1 E. and 1. A. 129 at p. 158. 
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the homestead in mauza Sankhni differ in anyreepeot from 
what are the general and customary rights prevalent in 
these Provinces. 

2nd .—That the reepondents, Inayat Beg and Musammab Majidan, 
could net transfer to the respondent, Budh Sen, anything 
further than the materials, &c., of the house which Inayat 
Beg and Musammat Majidan oocupied as tenants. 

3rd.—That it has not been shown that the land-holder knew of or 
acquiesoed in the building erected by Budh Sen. 

[848] 1th .—That the land-holder s agent had no authority to do 
any aot signifying such acquiescence on his principals 
behalf. 

For these reasons I would allow the appeal, but, as the judgment of 
the Court must be that of my learned brother, I need not set out what ill 
my opinion should be the relief granted. 

By the Court 

The order of the Court is that the appeal be dismissed with costs. 


Appeal dismissed . 


27 A. 348 (=2 A. L. J. 110=1905 A. W. N. IB). 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice , and Mr. Justice Banerji 

Raj Bahadur (Defendant) v. Bharat Singh (Plaintiff)* 

[6th November, 1904.] 

Suit to recover profits of sir land in an undivided mahal—Limitation—Adverse 
possession. 

In a suit to recover his share of the profits of oertain sir land appertaining 
to an undivided mahal the plaintiff had not been in reoeipt of profits in respeot 
of the sir land in suit for more than twelve years; but he and his predecessor 
in title had been in receipt of their shares of the rents and profits of the 
undivided mahal, other than of the particular sir land in question, conti¬ 
nuously. 

Held that the mahal being undivided, the defendant’s possession of the sir 
land, the profits of whioh were claimed, had never really been possession 
hostile to the plaintiff, and the suit was therefore not barred by limitation. 

[Fol. 27 All. 436 ; 32 All. 389.] 

IN the Buit out of whioh this appeal arose the plainbiff as a co* 
sharer in an undivided mahal claimed to reoover a share in the profits of 
oertain sir land appertaining to the mahal. The suit was resisted upon 
two grounds, amongst others, one being that the suit was barred by the 
dootrine of res judicata, the other that the defendant had been in adverse 
proprietary possession of the sir land, the profits of whioh were olaimed, 
for more than, twelve years. The suit was originally dismissed by the 
Court of first instance on a preliminary point, bub that decision was over¬ 
ruled on appeal and the case remanded under seotion 562 of the Code of 
Civil Procedure for trial ou the merits. The Court of first instanoe 
(Assistant Collector of Allahabad) then re-heard the Buib and deoreed the 
plaintiff’s claim. The [349] defendant appeal ed, and in this appea l 

* Second Appeal No. 1132 of 1902, from a deoree of C. Rustomji, Esq., District 
Judge of Allahabad, dated the 18th of September 1902, modifying a decree of Maulvi 
Syed Ala-ul-Hasan, Assistant Colleotor of Allahabad, dated the 9th of May 1902* 
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two qneatioM only were argued bafore the Diebriot Judge, namely, the 

° f m 31 ti\ Ca !W A , the aotual amoanfc of profits to which the 
plaintiff was entitled The lower appellate Court slightly reduoed the 

amount given to the plaintiff by the decree of the first Court, but other¬ 
wise dismissed the appeal. The defendant appealed to the High Court. 

. ® aba J o 9 indro Nath Ohaudhri and Dr. Satish Chandra Banerii, 
for the appellant. ' ' 

Pandit Mott Lai Nehru and Baba Durga Gharan Banerji, for the 
respondent. 

Stanley, C . J„ and Banebji, J.-The claim of the plaintiff, which 
is the subject-matter of this appeal, was made by him as a co-sharer in 
an undivided mahal to recover a share of the profits of some sir land 
appertaining to the mahal, and whioh appears to have been in the 
occupation of the defendant for a number of years. Two questions have 
been raised in the appeal; the first of whioh is that the claim is barred 
by the rule of rts judicata, and the second is that it is barred by the 
Sbatute of Limitation. It appears that there were two pattis of 4 annas 
each one oaHed path Surat 8mgb and the other, the patti in dispute, 
Sheobodh Singh The defendant s grandfather bought the 4 annas of 
Surat Singh in the year 1873 and beoame entitled to the entire of that 
patti. He was obliged to institute suits for the reoovery of the sir lands 
appertaining to that patti, and in gome at least of those suits Lahori 
Singh, the predeoessor in title of the plaintiff, was a party. It is con¬ 
tended on behalf of the appellants that, inasmuch as in some of those 
suits in whioh the title of the sir land was questioned the predeoessor 
m title of the present plaintiff was a party, and as those suits were decided 
in favour of the grandfather of the present defendant, the title to the sir 
land now in dispute was determined, and therefore the matter is m 
judicata. The learned vakil for the appellant, however, was praotioally 
forced to abandon this contention. He did not seriously oontend that 
the rale applied, and it seems to ub he oould not do so, having regard to 
the fact that the former litigation had regard to patti Surat Singh and 
was not concerned with patti Sheobodh Singh. [350] This is a complete 
answer to the contention. The appeal so far as regards this point 
therefore fails. 


The next contention is that the claim of the plaintiff is barred by 
the Statute of Limitation, inasmuoh as it has not been shown that with¬ 
in a period of twelve years before the institution of the Buit the plaintiff 
was either in possession or in receipt of any of the profits of the sir 
lands in dispute. With regard to this contention we are of opinion that 
the decisions of the Courts below were oorreob, and for this reason. The 
mahal is an undivided mahal. The plaintiff has been in receipt of his 
share of the profits of the mahal, with the exception of the • sir land in 
dispute, since the date of his purohase, six years ago, and prior to that 
his predecessor in title was in receipt of those rents and profits. It is 
therefore, not a oase in which the plaintiff has been exoluded from all 
participation in the rents and profits. It is not a oase in whioh he re¬ 
lies apon merely a paper title, and, therefore, as it seems to us, some of 
the oases which have been relied upon by the appellants do nob apply. 
It does not appear that the defendant or his predecessors in title ever 
claimed or set up an adverse title to the sir land in dispute to the exclu¬ 
sion of the respondent, or that he ever repudiated the right of the res¬ 
pondent or his predecessors in title to enjoy the profits or the possession 
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of their share of the sir land. This being so, it seems to us that the pos¬ 
session of the sir laad by the defendant must be regarded as a possession 
nob merely for his own benefit but for the benefit also of the co-sharers. 
The possession, in fact, of the defendant has never been hostile posses¬ 
sion. This being so, we are of opinion that the decisions arrived at by 
the Courts below were perfectly correct and that the appeal must be dis¬ 
missed. We therefore dismiss it with oosts. 

Appeal dismissed. 


27 A. 351 (=24 A. W. N. 270.) 

[351] FULL BENCH. 

Befor Sir John Stanley , Knight , Chief Justice , Mr. Justice Blair and 

Mr. Justice Aikman, 


Madari and others ( Plaintiffs) v. Baldeo Prasad and others 

(Defendants) * 

[19th, November, 1904.] 

Construction of document-Mortgag e-Interest Possession-Liability of mortgagee in 
possession to account Jor rents and profits. 

The defendants were in possession of two shops under a mortgage from the 
plaintiSs The plaintiffs sought to reoover possession alleging that the mortgage 
debt had been satisfied by the rents and profits of the shops. The defendants 
pleaded, inter alia , that they were not liable under the terms of the mortgage 
to render an account of the rent realized. 

The material portion of the mortgage was in the following terms 

“ We have borrowed nine hnndced and fifty one (951) rupees in oash of the 
Nana Shahi ooin on aocount thereof and paid the same to Punno and Chunnu 
of Saugor. Interest shall be paid on this money Re. 1 per oent Rupees 9-3-6 
shall be paid for every month as the sum remaining after deduotion, the pro¬ 
mised time baing five years. Should we pay the money within five years, we 
shall get the shops. We shall pay the expenses relating to the two shops. 
Should they be paid by the mortgagees, we shall pay them the same together 
with interest without any objection. 

Held, on a construction of the mortgage, by STANLEY, C. J„ and BLAIR, J., 
Aikman, J-, dissentiente , that, there being no contraot to the contrary, the 
mortgagees, if they got possession, whioh they did, were bound to aocount lot 
the rents and profits received by them whilst in 3uoh possession. There was no 
agreement that the mortgagees should take the rents and profits without 
accounting in addition to the stipulated interest. 

IN this case the plaintiffs, mortgagors or representatives of mortga¬ 
gors, sued to recover from the mortgagees or their representatives, two 
shops whioh had been mortgaged to them in January 1872. The plain¬ 
tiffs alleged that the defendants or their predecessors in interest had been 
in possession of the shops ever sinoe the execution of the mortgage and 
that the mortgage debt had been more than satisfied by the rents and 
profits of the shops received by the defendants, and they olaimed an 
additional sum of Rs. 300, or whatever a settlement of aooounts might 
show as due by the defendants. The defendants inter alia pleaded that 
they W6re not under the terms of [352] the mortgage deed liable to 
account for the rents and profits, but took them qua interest in addition 
to the stipulated interest of 1 per oent, per m ensem. The Court of firs t 

* Seoond Appeal No. 93 of 1903, from the deoree of Pandit Ram Autar Pande, 
Distriot Judge of Jhansi, dated the 2nd of Ootobec 1902, modifying r a deoree of Mr. 
Jafar Husain, Subordinate Judge of Jharai, dated the 7th of July, 1902. 
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instance (Subordinate Judge of Jhanei) gave the plaintiffs a deoree for 
redemption upon payment of Be. 1,898-12-0, On appeal by the plaintiffs 
the District Judge reduoed the amounts payable by the plaintiffs for 
redemption to Rs. 1,127-13 0, but otherwise affirmed the decision of the 
hrst Court. The plaintiffs thereupon appealed to the High Court. 

Babu Jogindro Nath Chaudhri and The Hon'ble Pandit Madan 
Mohan Malaviyci , for tbe appellants. 

Pandit Sundar Lal t for the respondents. 

Airman, J.—This appeal arises out of a suit brought by the plain¬ 
tiffs, who are the appellants here, for the redemption of a mortgage 
executed on the 11th of January 1872 The plaintiffs’ case as Bet out in 
the plaint was that the whole of the mortgage debt had been discharged 
by the usufruct of the property and that a balance was due to them. 
The Court of first insbanoe deoreed the plaintiffs’ olaim on payment of a 
oertain sum. . Against this decision the plaintiffs appealed. The first 
ground in the memorandum of appeal to the lower appellate Court is 
that the finding of the lower Court that it waB intended by the agreement 
of the parties that the mortgagees would take the rents in addition to the 
interest is wrong. On this plea the finding of the learned District Judge 
was against the plaintiffs' contention. He reduced somewhat the amount 
to be paid by the plaintiffs for redemption ; in other respeots he affirmed 
the decree of the Court of first instanoe. 

The plaintiffs come here in seoond appeal. The only ground argued 
before us is the fourth ground in the memorandum of appeal to this 
Court, whioh runs as follows :—“ Because the lower Courts are wrong in 
allowing to the mortgagee interest io addition to the rents of the shops 
received by him." The decision of this question depends on the 
interpretation of the mortgage-deed. This is an inarbistically drawn 
and obscurely worded dooument, and different opinions may be for¬ 
med as to what it means. The plaintiffs came into Court on the 
allegation that under the mortgage, the mortgagees were to be put into 
[863] possession and enjoyment of the shops. Tbe deed does not dis¬ 
tinctly say that the mortgagees were to be put into possession of the 
mortgaged property, though this may be inferred from the provision 
about the mortgagors getting baok the property when the money was 
repaid and the further provision about the mortgagors recouping the 
mortgagees for any outlay they might make on the property. Now what 
we have to decide is what the parties meant by the contract contained 
in the deed of the 11th of January 1872. 

The presiding officers of the Courts below both considered the terms 
of this deed, and they agreed in holding that the intention of the parties 
was that the interest should be paid by the mortgagors in addition to 
such rents as the mortgagees oould get from tbe shops. I oanDot of 
oourse pretend to so intimate a knowledge of the vernaoular as iB posses¬ 
sed by the presiding officers of bhe Courts below, but I have carefully 
studied the terms of the deed, and in my opinion the interpretation put 
upon bhe deed by bhe Courts below is right. There is one expression used 
in the deed, namely, “ mahin war Rs. 9-3-6 chhut jake pakke dewen " 
whioh I think never 'could have been used by bhe mortgagors if it had 
been the intention that the rents of the shops were to be taken into ac¬ 
count and set off against the interest payable monthly. As pointed out 
by the learned District Judge, even with bhe rents thrown in the interest 
Is not of an unusually exorbitant nature. I should have thought that an 
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argument in favour of the appellants might have been based on the words 
chhut jake were it not admitted that this expression only refers to a de¬ 
duction of half an anna in the rupee which, it appears, it was the oustom 
in Gwalior to make and not to any deduotion on account of rents. After 
giving my best consideration bo the terms of the document I am of 
opinion that the meaning pub upon it by the Courts below oorreobly 
represents the intention of the parties to the oonbraob. 

For these reasons I would affirm the deoree of the Court below and 
dismiss the appeal with costs. 


Stanley, C. J.—I am unable, with all deference, to agree in 
the views just expressed by my brother Aikman. It appears [384] 
to me manifest upon a perusal of the dooument whioh is the sub¬ 
ject-matter of this appeal, that both the Courts below oame to a 
wrong decision. The mortgage in question is not well expressed, bub from 
the beginning bo the end of the arguments in regard to its language I 
have failed to discover that there is any very great obsouriby about it. 
The transaction seems to me to be one of a very simple nature and not 
bo require very much skill to interpret, if we confine ourselves to the four 
corners of the document. In it there is a statement that the mortgagors 
are possessed of certain shops, that they have borrowed Re. 951 of the 
Nana SLahi ooin and that they will pay interest on that amount at 1 
per oent. per mensem. Then follow the words, upon whioh a good deal 
of stress has been laid in the oourse of the argument, by whioh an under¬ 
taking is given by the mortgagors for the payment of interest, namely, 
an undertaking that they “ will pay monthly Rs. 9-3-6 oertain after re¬ 
mission." The meaning of the berm “ after remission M is that in the 
Gwalior State it is oustomary to make a slight reduction on the payment 
of interest. The Rs. 9-3-6 represents, therefore, the interest at Re. 1 
per cent, after allowing this remission. Then follows the provision that 
the mortgagors will pay the money within five years and shall get baok 
the shops. These are substantially the entire contents of the dooument. 
There is nothing whatever said in regard to possession. There is no 
provision in the dooument as regards the profits of the shops during the 
term of the mortgage. It is said that from the language used in the 
agreement it is to be implied that possession was to be given and that 
profits were to be taken and enjoyed by the mortgagees in addition to 
the interesb. Suoh a oonstruotion of the instrument I am wholly unable 
to understand. The word whioh is relied upon in support of this con¬ 
tention is the word pakka ” whioh is found in the agreement for the 
payment of interest and whioh is accurately translated “ certain. 
The mortgagors entered into an obligation to pay monthly Rs. 9-3-6 
certain, i.e., without any deduotion. How it oan be gathered or inferred 
from this expression that it was the mere intention of the parties that 
the mortgagees, if they took possession, were to enjoy the profits in 
[358] addition to the interest passes my comprehension. Where a mort¬ 
gage-deed is silent as to possession, and there is no agreement to the 
oontrary, a mortgagee who takes possession takes also the obligation upon 
him to aocount for the rents and profits during the time he is in posses¬ 
sion. That is the obligation which was oast upon the mortgagees here. 
As is stated in the plaint, the mortgagees were put into possession, and 
in the written statement this statement is admitted by the defendants res¬ 
pondents. Therefore we have it that the mortgagees undoubtedly went 
into possession and being in possession they are under the ordinary 
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UWo 11 f d w h 8 T ary mortiga 8 eo is. in the absenoe of express stipu¬ 
lation, to aooount for the rents and profits. The contention whioh has 

found favour with the lower Courts and also with my brother Aikman is 
expressed in the third paragraph of the further pleas in the written state- 
ma “ t ° f fche defendants and is in the following terms:-" In aooordanoe 
with the conditions laid down in the mortgage-deed the defendants are 
not liable to render an aooount of the rent realized, and on this under- 
B analog t e rate of interest mentioned in the mortgage-deed is only one 
rupee. Now, 1 hasre pointed out, there is no condition in the docu¬ 
ment that the mortgagees should not be liable for the rentB realized by 
them. That being so, they must aooount for the rents and profits 
reoeived by them during the time they have been in possession. I 
would, therefore, allow this appeal, Bet aside the decrees of the Court 
below in so far as they disallowed to the plaintiffs appellants credit for 
the profits whioh were received by the mortgagees whilst they were in 
possession, and I would direot an aooount to be taken of what those rents 
and profits amount to and set them off against the mortgage debt and 
give a deoree as prayed. For this purpose it would be necessary to 
have a determination by the Court below of the amount of rents and 
profits so received. 


Blair, J.—I have nothing to add to the judgment of the Chief 
Justice, In my view the mortgage is susoeptible, upon ordinary princi¬ 
ples of interpretation, of no other oonsbruotion than that he has put 
upon it. If it were otherwise a wholesome rule would reoeive a serious, 
and, in my opinion, a [886] dangerous blow. I also would pass the 
order proposed by the Chief Justioe. 

By THE COURT. —Having regard to the decision of the majority of 
the Benoh it now beoomes necessary to remand an issue to the lower 
appellate Court under the provisions of section 666 of the Code of Civil 
Procedure. It will be necessary to have an aocount taken of what Bum, 
if any, is due by the plaintiffs appellants to the defendants respondents 
in respect of the mortgage ot the Hub January 1872. In the taking of 
that account credit must be given to the plaintiffs appellants for the 
rents and profits of the shops which have been received by the defendants 
whilst they have been in possession of the same, and oredit should also 
be given to the defendants respondents in respect of repairs whioh have 
been carried out at their cost upon the shops in question. We therefore 
refer the above issue to bbe lower appellate Court for trial and the Court, 
if it thinks it necessary, will take any further evidence which may be 
considered necessary. We shall ask the Court to expedite the determina¬ 
tion of this issue and to return its finding to us without delay. On 
return of the finding the parties will have the usual ten days for filing 
objections. 

[In the end the case was compromised, and, on the 19th of November 1904, the 
Court directed that a deoree should be prepared in the terms of the compromise.] 

Appeal decreed. 
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APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


Basa Mad and others { Plaintiffs) v. Ghayas-ud-din (Defendant)* 

[19bh November, 1904.] 

Land holder and tenants—Rights of tenants in the village abadi—Wajib-ul-arz—Suit 
to remove building erected by tenant without permission of the zamindars. 

In the oourtyard of a tenant lawfully in possession of a house site in the 
village abadi was “ some sort of a thatched shed " used in faot by the tenant 
and other Muhammadans of the village for the purpose of religious obser¬ 
vances. The wajib-ul-arz of the village provided that “ no cultivator can 
[357] build a new ‘ house 'outside the compound of his dwelling house without 
the permission of ihe samindar. He is at liberty to do so in his compound.” 
Held that the tenant in question was not at liberty to convert the thatched 
shed in his courtyard into a “ pacca " mosque without the permission of the 
zamindars. 

The plaintiffs in this oase were Hindu zamindars who had beoome 
by purchase the owners of a certain portion of the village of Babpur. 
According to the findings of the lower appellate Courts there was, in this 
village, in the yard or “ sehn ’ in front of a house of business (chaupai) 
belonging to a tenant of the name of Bahadur Khan, “ some sort oi 
thatched shed which was used by the Muhammadan tenants as a plaoe 
of worship.” In plaoe of this bhaboned Bhed the defendant respondent, 
with other Muhammadan tenants of the village, erected or partially 
erected a “ pacca ” mosque, using for this purpose bricks taken from a 
mound of ruins belonging to the zamindars. The zamindars in the 
present suit sought to have the new building, so ereoied;, as they alleged, 
without their permission, demolished, and also asked for compensation 
in respect of the bricks wrongfully taken by the defendants. Of the 
defendants some pleaded that they had acted with the plaintiffs’ permis¬ 
sion, others, that the mosque had merely been rebuilt on the original 
site and that they had not aoted in oontravention oi the terms of the 
wajib-ul-arz : all denied that they had taken the plaintiffs’ bricks. The 
wajib-ul-arz, it may be noted, contained the following provision:— 
“Chapter IV. General rights of the tenants. {Section 3, The rights of the 
cultivators to build houses. No cultivator can build a new house outside 
the compound of his dwelling house without the zamindar’s permission. 
He is at liberty to do so in his compound. When a cultivator absconds, 
the zamindar becomes the owner of bis house. If he returns within six 
months, he gets his house. The zammdac has no right to foroibly ejeot 
any one.” The Court of first instance fMunsif of Chandausi) gave the 
plaintiffs a decree lor removal ot the new mosque and for damages. On 
appeal, however, the District Judge ot Moradabad modified the MunBif s 
decree and dismissed the plaintiff’s claim for demolition of the building. 
The plaintiffs appealed to the High Court. 

£358] Mr. W, K. Porter and Munshi Gokul Prasad t tor the appel¬ 
lants. 

Messrs. Abdul Majid and Abdul Baoof t for the respondent. 

Blaik and Banerji, JJ—This suit was brought by certain Hindu 
zamindars tor alleged misuse of land in the abadi let by them to a Moham- 

* Second Appeal No. 1'6'J of HOi, from a decree of l.C. Piggott, Esq. t Disteict Judge 
of Moradabad, dated the 20lh of March lfcOl, modifying a decree of Munshi Bakhtawar 
Lai, Munsif of Moradabad, dated the 5th of January 181)8. 
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madan tenant. The allegation is that the land was originally let in tm 
the ordinary way for a dwelling house to a tenant. The finding is that Nov. 19 . 

there was a certain shed in the yard, the original use of which was not - 

speoitied, that a number of Muhammadans with the consent of the ten- AP rJ^T ATE 
ant used to say their prayers there, that thereafter the tenant erected 
upon the site of the perishable shed a permanent building, which he 27 A. 856=2 
himself describes as a mosque. The plaintiffs deny the right of the A. L. J. 27 
defendants to ereot such a permanent building for religious purposes and £' R W ’ 
pray for its demolition. In the defendants' defenoe they say that the 
plaoe is a mosque and that the building is on the same site as the shed 
previously used lor their religious observances. The Munsif deoreed 
this part of the claim and the present respondent appealed to the Distriot 
Judge. The District Judge allowed the appeal and dismissed the suit of 
the plaintiffs for the demolition of the building upon findings which in 
our opinion form an insufficient basiB for his conclusion. He Bays that 
because there was an old shed used (or religious observances, the old Bhed 
being of a frail and temporary kind, it could be replaced by a permanent 
mosque in which the same kind of observances should continue. He 
holds in effect that the defendants had title to ereot such a building. It 
seems to us that he has not fully considered the nature of the tenure of 
land of a village Bite. It is held by tenants for dwelling houses and what 
are understood to be the ordinary appendages of a dwelling house. In¬ 
deed, it seems bo us as impossible to contend that a tenant is entitled to 
erect a permanent mosque as that he is entitled to erect premises 
for some manufacture. The provisions of the wajib-ul arz indicate 
with sufficient clearness that the land of the village site fails 
within the ordinary provisions relative to the abadi. It is expres¬ 
sly provided that no cultivator can build a house outside L3b9] the 
oompound of his dwelling house without the zamindar’a permission. 

He is at liberty bo do so in his oompound. When a oulbivator abs¬ 
conds, the z&mindar becomes the owner of his house, &c. This enables 
ft tenant to build a dwelling house in his compound, but in the case of 
erection of a mosque, which would by dedication beoome vested in tbe 
religious body for whose observances it was used, the contention of tbe 
defendants is manifestly baseless in point of law. Hvery villager knows 
perfectly well the nature of his rights in the abadi, and it is impossible 
to believe that any tenant in an abadi could bo7iafide believe that he had 
a right to dedicate for ever to religious useB, to the detriment of the 
landlord, suoh portion of tbe abadi as he was allowed bo occupy as a 
residential bouse. Nothing would establish the case of the defendant based 
on acquiescence except what appears to us the impossible finding that in 
ereoting bis permanent mosque he bona fide believed he was aoting within 
hia rights. We think, therefore, that the learned Judge was wrong and 
that the appeal must be deoreed. We allow the appeal, set aside the 
deoree of the lower appellate Court and restore that of the Court oi brat 
instance with coats in all Courts. 

Appeal decreed. 
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*Before Mr. Justice Aikman. 
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Qayyum Ali and another ( Applicants ) v. Faiyaz 

(Opposite parties).* 

[22nd November, 1904.] 

Ali and others 


Criminal Procedure Code, section 430— Revision — Practice—Order oj acquittal. 


Although the High Court has the power to interfere in revision with an ori¬ 
ginal or appellate judgment of aoquittal, it will ordinarily not do ao. 

[Ref. 19 0. W. N. 184 ;• 9 Cr. L. J. 211=5 2s. L. R. 4=1 1. C. 238.] 

The parties to this application, who were more or less nearly related 
to Leach other, had a quarrel amongst themselves, in the course of which 
some slight personal violence was offered by one side to two of the members 
of the other. This led to a complaint under section 452 of the Indian Penal 
Code being [860J filed by Qayyum Ali and Abdul Raoof against Faiyaz 
Ali and others. The oase was tried by a Magistrate of the first olass, who 
convioted the persons complained against under section 323 of the Code 
and sentenced them to fines, and also bound them over to keep the peaoe. 
On appeal the Sessions Judge of Aligarh came to the conclusion that the 
quarrel in whioh the oase originated was a family quarrel of a very trivial 
kind, and, holding that the circumstances were such as to justify the 
application of section 95 of the Code, acquitted all the appellants. Against 
this order of acquittal the complainants applied in revision to the High 
Court. 

The Assistant Government Advocate (Mr. Porter) raised a prelimi¬ 
nary objection that although, no doubt, the High Court, according to 
the Full Benoh ruling in the case of Emperor v. Balwant (l), had power 
in revision to interfere with an order of acquittal, yet the practice of this 
and all the other High Courts was against such interference unless the 
matter was of an exceptional nature, which, it was submitted, oertainly 
was not the case here. Reference was made to In the matter of Sheikh 
Amin-ud-din (2), Emperor v. Madar Bakhsh (3), In re the Municipal Com¬ 
mittee of Dacca v. Hmgoo Raj (4), Eeerabai v. Framji Bhikaji (5), and 
Thandavan v. Perianna (6). 

Babu Satya Chandra Mukerji (for whom Mr. M. L. Agarwala), lor 
the applicants. 

AIRMAN, J.—It has been held by this Court that, although it has 
the power to interfere in revision with an original or appellate judgment 
of acquittal, it will ordinarily not do so. Looking to the trivial character 
of this case, I am of opinion that it is not one in which I should interfere 
in revision. The application is dismissed. 


* Criminal Revision No. 648 of 1904. 

( 1 ) (1886) I. L. R. 9 All. 184. (4) (1882) I.L. R. 8 Cal. 895. 

( 2 ) (1902)1. L. R. 24 All. 346. (5) (1890) I. L. R. 15 Bom. 849. 

(8) Weekly Notes, 1902, p. 200. (6) (1890) I. L. R. 14 Mad. 868. 
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[361] APPELLATE GIVIL. 

Before Sir John Stanley , Knight , Chief Justice, and Mr, Justice Banerji. 

Gopal Das (Defendant) v. Badri Nath and others ( Plaintiffs ) AND 

Hari Das (Defendant).* 

[29bh November, 1904.] 

Act No. IX of 1872 (Indian Contract Act), section MO—Undisclosed principal—Hindu 

n 7r. H . indu family—Contract made with managers of ancestral business— 
Farttes to sutt . 

Where a contract is entered into o n> behalf of a joint family business by the 
managing members. of the firm in their own names it is not neoessary that any 
members of the joint family other than those who entered into the oontraot 
should be parties to a surt brought thereon : the managing members are in the 
position of agents for undisclosed prinoipals. Bungsee Singh v. Soodist Lall (1) 
and A^acw v. Forbes (2) followed. 

[Pol. 7 A. L. J. 161=82 All. 183 ; 27 M. L. J. 621=16 M. L. T. 273=1914 M. W N 
684=26 I. 0. 85: Ref. 29 All. 311.] 
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In the Quit out of whioh this appeal arose, the plaintiffs sued as 
proprietors and managers of a firm trading under the style of Jwala 
Nath Kashi Ram, whioh carried on business in the oity of Benares in 
silk, woollen and other goods. The suit was to recover from the defen¬ 
dants, who were zamindars living in Bengal, the price of goods supplied, 
together with interest. The Court of first instance (Additional Subordi¬ 
nate Judge of Benares) gave the plaintiffs a deoree for the greater part of 
their claim, but against one of the defendants only. That defendant 
appealed to the High Court, urging there two main pleas, first, that the 
business of the plaintiffs being ancestral, the suit was bad for non joinder 
of the other members of the plaintiffs' family, and secondly, that the 
Court below bad improperly allowed interest on the amount due to the 
plaintiffs. 

Babu Jogindro Nath Chaudhri and Baba Beni Madhah Ohose, for 
the appellant. 

Pandit Sundar Lai, Dr. Satish Chandra Banerji and Babu Lalit 
Mohan Banerji, for the respondents. 

Stanley, C. J., and Banerji, J.— This is a suit for the price 

of goods sold and delivered to the defendants. The plaintiffs sue 
as the proprietors and managers of a firm styled Jwala Nath KaBhi 
Ram, who carry on business in the city of Benares [362] in silk, 
woollen and other goods. The defendants are zamindars residing 
at Rangpur in Bengal. It appears that the business of the plain¬ 
tiffs is an anoestral business and is carried on by the plaintiffs as 
managers of it. It was with the plaintiffs that the agreement for the 
»ale of the goods, the price of whioh is sought to be recovered in this 
fluit, was entered into. 

Two points have beeD raised by the learned advocate for the appel¬ 
lant. It is not disputed that the goods were sold and delivered, but it is 
said that the business of the plaintiffs being an ancestral business and 
there being other members of the family interested in it who are nob 
parties to the suit the suit must fail. The other point raised is in regard 
to the interest whioh has been allowed upon the price of the goods whioh 
were sold more than three y ears before the suit was instituted. 

* First Appeal No. 243 of 1902, from a deoree of Munshi Achal Behari, Additional 
Subordinate Judge ol Benares, dated the 4th of September 1902. 

U) (1881) LLE.70ftL 789. (2) (1861) 14 Moo. P. a 160. 
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As to the first point it appears that the plaintiffs were the 
managers of the firm, that the transaction was entered into with them 
alone, and so far as it appears they never disclosed that any other person 
had any interest in the firm. This being so, it appears to us upon the 
authorities that the plaintiffs alone, were justified in suing, inasmuch as 
they really aoted in the transaction as agents for the members of the 
partnership who were not parties to the suit. The rule of law which 
governs a case such as this is stated in the judgment in the case of 
Bungsee Singh v. Soodist Lall (l). In that oase a mortgage bond was 
executed in the name of the plaintiff alone, he being one member of a 
joint Hindu family. It was held there that he was entitled to sue as a 
person who contracted, not only on behalf of himself, but on behalf of 
the other members of the family. The principle applicable to the oase 
is laid down in a number of decisions whioh are quoted in that case, 
and amongst otherB one of the Privy Counoil in the case of Agacio v. 
Forbes (2), in whioh it was held that one partner with whom personally 
a contract was made was entitled to sue upon the contraot in his own 
name without joining his co-partners as plaintiffs. The same principle is 
bo be found embodied in the Indian Contraot Act, seotion 230. That 
seotion lays down that “ In the absence of any contraot to that effect 
an agent cannot personally enforce [363] contracts entered into by nim 
on behalf of his principal, nor is he personally bound by them.” But 
then it is provided that such a contract shall be presumed to exist in, 
among other oases, a oase" where the agent does not disclose the name 
of his principal.” Ib has not been here expressly pleaded, and there 
is no evidence to show that the plaintiffs did, at the time when the 
goods were sold to the appellant, diBoloBe the names of the other mem¬ 
bers of the partnership, that is, the other members of the joint family 
who were not parties to the transaction. This contention therefore of 
the learned advocate for the appellant in our opinion fails. 

As regards the question of interest, the learned Subordinate Judge 
disbelieved two of the witnesses who gave evidence on behalf of the 
plaintiffs in support of an alleged contraot for payment of 12 per oent. 
interest. But, assuming it to be the oase that these are not credible 
witnesses, we have in addition to them the evidence of the plaintiff Nathu 
Mai, who'distinctly says that at the time when the goods were sold, the 
defendant was informed that interest would be chargeable if the goods 
were nob paid for on delivery. His evidence is sufficient to establish an 
agreement to pay interest. The learned Subordinate Judge has not 
allowed interest at the rate of 12 per cent, but thought it equitable and 
right to allow interest at 6 per cent, and has so directed. We think that he 
has aoted properly in so doing, though the ground whioh he has given for 
the allowance of interest is not in our opinion satisfactory. The ground 
whioh entitles the plaintiffs to interest is the fact that there was at least 
an implied agreement between the parbieB that interest would be charge¬ 
able after the delivery of the goods. ... . mu 

For these reasons the appeal fails, and is dismissed with oosts. The 

appellant must also pay the costs of this appeal of the respondent Kumar 
Hari Das Rai Chaudhri, as he was unneoessarily made a party, the 
ground alleged in the memorandum of appeal for making him a party not 
having been supported. . , 

■ Appeal dtsmmea. 


(2) (1861) 14 Moo. P. C. 160. 
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[364] APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice and Mr. Justice Banarji t 

Jamna Das (Plaintiff) v . Ramautar Pande and others. 

(Defendants) * 

[29th November, 1904.] 

Hindu Law—Qift to wife—Powers of alienation of donee—Construction of document. 

Ordinarily a gift by deed or will by a Hindu to his wife doe3 not oarry the 
absolute interest in the absence of some indication of an intention that she 
should have suoh absolute interest in the property. 

A oonveyanoe exeouted by a Hindu transferring certain property to his wife* 
after reciting that the exeoutanb was in possession as proprietor of shares in 
oertain villages, declared that he of his own free will transferred the shares of 
whioh he was proprietor to his wife and “put her in proprietary (malikana) pos¬ 
session authorizing her to retain possession of the same as proprietor (malik), 
together with land revenue, raisoelleaneous items, eto.” Then oame this pro¬ 
vision:—“In oase of proper necessity she as my rapresentative is at liberty in 
every respeot to transfer the property by sale or mortgage, either in my life-time 
or after my death. No objection taken by any person shall be held as fit to be 
allowed in this respect. 

Held that notwithstanding the use of the word “malik.” the document did 
not confer an absolute power of alienation on the donee, but she was not em¬ 
powered to transfer the property either by sale or mortgage unless a legal 
necessity arose for doing so. Lolit Mohun Singh Roy v. Chukkun Lai Roy (1) 
referred to. 

[Diet. 4 A. L. J. 68 = 29 All. 217=1907 A. W. N. 19 ; {Estate taken by the donee in 
Hindu Law in a gift to wife.)] 

This was a suit brought by one Jamna Daa to recover by sale of the 
mortgaged property the amount due on a mortgage exeouted on the 22nd 
of June 1893, by Musammat Lakhpati Kunwar in favour of the plain¬ 
tiff and hie son Brahma Dat. On a partition of the family property 
the mortgage had fallen to the share of the father, who in consequence 
alone used. Part of the property mortgaged formerly belonged to 
one Kalka Prasad, the husband of Lakhpati Kunwar, who olaimed 
to be entitled to it under a deed of gift from her huBband exeouted 
on the 23rd of December 1881. As to the remainder, it consisted of the 
mortgagee rights in oertain property which had been hypothecated in 
favour of Lakhpati Kunwar by one Bbagwati Prasad, her husband’s 
brother. Of the various defendants, the first, Pandit Ramautar Pande, 
was the purchaser from the mortagor of the equity of redemption 
in the mortgaged property. The second, Munni Bibi, was another 
[868] widow of Kalka Prasad. The third, Bbagwati Prasad, was a brother 
of Kalka Prasad ; and the fourth defendant Badri Prasad, was a son of 
Bbagwati Prasad. The lastnamed died sinoe the institution of the Buifc. 
The defendant Ramautar Pande admitted the plaintiff's claim, except in 
respeot of interest for a oertain period, for the payment of whioh he 
alleged he waB not responsible. The other defendants set up the defences 
(1) that Kalka Prasad was not competent to exeoute the tamlik-namah 
in his wife’s favour, inasmuch as he and his brother were the joint 
owners of the property, and, therefore, he being merely a joint owner 
oould not oonvey the property to his wife ; (2) that the tamlik-na mah was 

* First Appeal No. 149 of 1902 from a deoree of Rai Shankar Lai, Subordinate 
Judge of Mirzapur, dated the 16 th of May 1902. 

(1) ( 1897 ) I. L. R. 24 Cal. 834. 
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merely a colourable transaction; (3) that Musammat Lakhpati Kunwar, 
even assuming the tamlik-namah bo be valid, was nob competent under 
the powers conferred on it by her to alienate the property, and (4) that 
there was no consideration for the mortgage. The Court of first instance 
(Subordinate Judge of Mirzapur) held all these defences to be without 
foundation with the exception of the defence that Lakhpati was not 
competent to alienate the property. The Court aooordingly passed a 
simple money deoree in favour of the plaintiff. The plaintiff appealed 
to the High Court. 

Babu Jogindro Nath Chaudhri and Pandit Moti Lai Nehru , for the 
appellant. 

Pandit Sundar Lai and Babu Parbati Charan Ghatterji , for the res¬ 
pondents. 

Stanley, C. J., and Banerji, J.—'The suit whioh has given rise to 
this appeal was instituted by the plaintiff Lala Jamna Das to raise the 
amount due to him on foot of a mortgage by sale of the mortgaged pro¬ 
perty. The property formerly belonged to one Kalka Prasad, who was 
the husband of the mortgagor, Musammat Lakhpati Kunwar. She mort¬ 
gaged the property on the 22nd of June 1893 in favour of the plaintiff 
and his son Brahma Dat to secure the principal sum of 40,000. It is 
stated—and it is not denied—that upon a partition effeobed between 
the father and son of family property, the mortgage in question fell to 
the lob of the father, and therefore he alone has instituted the suit. 
The first defendant, Pandit Ramautar [366] Pande, is a purchaser 
from Musammat Lakhpati of the equity of redemption of the mort¬ 
gaged property, whioh was conveyed to him by a deed of the 24th 
of November 1896. The second defendant, Musammat Munni Bibi, 
is widow of Kalka Prasad. The third defendant, Bhagawati Prasad 
Dube, who has died since the institution of this suit, was a brother 
of Kalka Prasad, and the fourth defendant, Badri Prasad Dube, is Bhag- 
wati Prasad's son. The mortgage was executed in favour of the plaintiff 
by Musammat Lakhpati, who claimed bo be enbitlsd to part of the pro¬ 
perty under a tamlik-namah executed by her husband in her favour on 
the 23rd of Deoember 1881. The other portion of the mortgaged pro¬ 
perty consists of the mortgagee rights of Musammat Lakhpati in property 
whioh had been hypothecated in her favour by Bhagwati Prasad Dube. 

The defenoes raised by the several defendants are shortly as 
follows:— 

The defendant, Ramautar Pande, admitted the' plaintiff’s olaim, 
except in ‘respeot of interest for a oertain period, for the payment of 
whioh he alleged he was nob responsible. The other defendants set up 
the defence (1) that Kalka Prasad was nob competent to exeoute the 
tamlik-namah in his wife’s favour, inasmuoh as he and his brother were 
the joint owners of the property, and, therefore, he being merely a joint 
owner could nob convey the property of his wife; (2) that the tamlik- 
namah was merely a colourable transaction ; (3) that Musammat Lakh¬ 
pati, even assuming the tamlik-namah to be a valid transaction in law, was 
not competent under the powers conferred by it on her to alienate the 
property ; and (4) that there was no consideration for the mortgage. 

The lower Court held all these defences to be without foundation, 
with the exception of the defence that Musammat Lakhpati was not 
competent bo alienate the property. Aooordingly the Court below passed 
a simple money decree in favour of the plaintiff for the amount due to 
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him, bub in other respeots diamissed the suit. Againab bhia deoree bhe 
presen a PP 0a l been preferred. Now the first question whioh arises 
for our determination is what power of transfer, if any, had Musam- 
mab Lakhpati under the tamlik-namah?' 1 

^ OOQm0 < a | 5 a ^ort and simple in character. The donor, 
lialka rrasad, after reoiting that he waB in possession as proprietor of 
shares in certain villages, declared that he of his own free will transferred 
bhe shares of whioh he was proprietor bo his wife and “ put her in 
proprietary (malikana) possession, authorising her to retain possession of 
bhe same as proprietor (malik), together with land revenue, miscellaneous 
items, eto. Then follows this provision :— 11 In oase of proper necessity 
she, as my representative, is at liberty in every respect bo transfer the 
property by sale or mortgage, either in my lifetime or after my death. 
No objection ^baken by any person shall be held as fib to be allowed in 
this respeot. Now it is well established by the authorities that 
ordinarily a gift by deed or will by a Hindu to his wife does not oarry 
the absolute interest in the absence of some indication of an intention 
that she should have such absolute interest in the property. Every caBe 
must depend necessarily upon the language used in the gift, whether it 
be a gift by deed or will, and it is for the Court to determine in each 
case whether or not an intention to give an absolute interest a 
heritable and alienable interest) can be inferred. It is true that a word 
suoh as malik may in some oases be regarded as sufficient bo confer an 
alienable interesb, and it has been so held by their Lordships of the 
Privy Counoil in bhe case of Lalit Mohun Singh Roy v. Chukkim Lai 
Roy (1). In bhe present case, however, bhe language of the tamlik- 
namah so far from leading us to suppose that Kalka Prasad intended to 
oonfer an alienable interest upon his wife, seems to us to have in express 
language restricted her powers of alienation. The provision that in case 
of proper necessity she should be at liberty to transfer the property by 
sale or mortgage can mean nobbing else than this, that the benefioiary 
should nob transfer the property either by sale or mortgage unless a legal 
necessity arose for doing so. We have listened to the argument of the 
learned oounsel, who propounded a different view as to the oonsbruobion 
of bhe document, bub we are unable to follow him. We think that 
taking this instrument as it is, the fair and reasonable construction 
[368] to put upon it is that only in case of legal necessity would the 
donee under it have been justified in transferring the property by mort¬ 
gage as she did. 

This then brings us to the seoond question, whioh has been argued 
at considerable length, aod that is whether or not as a matter of fact 
there has been sufficient evidence adduoed on behalf of the plaintiff 
appellant to justify the Court in coming to the conclusion that the 
mortgage, the subject-matter of the suit, was made to meet a valid neces¬ 
sity. Now ib appears that Kalka Prasad lived for three years after the 
execution of the document, and during that period never questioned the 
propriety of it. This mortgage was exeouted partly for the purpose of 
raising money to satisfy an earlier bond of the 8oh of June 1889, and to 
that earlier bond it appears that Kalka Prasad was a witness. His name 
appears as a witness to it. It has been suggested by the learned pleader 
for the respondents that there iB no proof that the person who signed in 
his name was Kalka Prasad, the husband of Musammat Lakhpati, but 
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it is nob suggested that there was any other Kalka Prasad Dube of the 
same village, and we think that the reasonable inference is that the 
Kalka Prasad who signed that document was the husband of the mort¬ 
gagor. Bub there is further evidence from which we may reasonably 
infer that the mortgage in favour of the plaintiff and his son was made 
for a legal necessity. At the date when this mortgage was exeouted the 
defendant Bhagwati Prasad, the father of the respondent Badri Prasad, 
was the nearest reversionary heir to Kalka Prasad, and we find 
that in a mortgage executed by him on the 8th of January 1897 he 
admitted that the plaintiff’s mortgage was exeouted in order to satisfy 
the pressing necessities of Kalka Prasad and his wife, and further that 
the mortgage was executed with his full consent and approval. The 
language of the deed is as follows :—'“ As the said Kalka Prasad 
and Musammat Lakhpati Kunwar had contracted enormous debts 
by reason of their various necessities, Musammat Lakhpati Kunwar 
mortgaged the property she had acquired under the document (tamlik- 
namah) and her mortgagee right in my property to Lala Jamna Das, 
banker, resident of Mirzapur, for Rs. 40,000, by a registered dooument 
[369] dated the 2nd June 1893, and so both the properties, that is, my 
property and the property belonging to her, beoame liable bo pay that 
lawful debt in every respect, hence Musammat Lakhpati Kunwar, in 
consultation with me and other relations, thought it proper to sell the 
property obtained by her under the tamlik-namah, and pay the lawful 
debt due to Lala Jamna Das together with the debts contracted for the 
support and neoessary expenses of herself and her husband owing to 
their want. Accordingly she sold her property to Pandit Ramautar 
Pande, son of Pandit Gaya Prasad Pande, deceased, resident and zamin- 
dar of roauza Ramai Patti in the same pargana, on 24th of November 
1896 for Rs. 44,000 with my present and future consent." (More properly 
translated—“ with my consent, which in future shall remain in force. ”) 
Now this appears bo us to be a strong piece of evidence in support of 
the appellant’s case, that the mortgage was executed to meet a legal 
necessity, and indeed it seems hard to understand how the Court below 
came to overlook it, for we find no mention whatsoever of it in the judg¬ 
ment. The learned Subordinate Judge considered that there was no 
evidence whatever to justify his holding that the money was borrowed 
to meet a legal necessity, and yet he passes by unnoticed the important 
admissions of the nearest reversionary heir of Kalka Prasad in the doou¬ 
ment to which we have referred. But this is nob all. It appears that 
the defendant Bhagwati Prasad Dube institued a suit for pre-emption of 
the mortgaged property, and that that suit was the aubjeob of a compro¬ 
mise. We have on the reoord the application whioh was made by him 
for the confirmation of the compromise, and in that application he states 
that Musammat Lakhpati executed the sale deed, dated the 24bh of 
November 1896, in favour of the defendant Ramautar Pande for payment 
of a valid debt with the consent of and in consultation with the plaintiff. 
Now the learned Subordinate Judge has entirely overlooked this admis¬ 
sion on his part. It was against the interest of Bhagwati Prasad Dube 
to make an admission of this kind, because, if the mortgage and the sale 
deed were executed without any legal necessity, he as reversionary heir 
would have an interest in the property. So far, however, from his im¬ 
peaching [370] in any way the validity of these instruments, he admits 
that they were exeouted with his consent and to meet a legal necessity. 
This being so, we think there was abundant evidence on the reoord to 
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justify the Court in coming to the conclusion that the mortgage was 
executed to meet a legal necessity, and therefore the Court below was 
wrong in the conclusion at which ib arrived. 

, Dex ^ Q 116 8 kion whioh arises for our determination is in regard to 

t e mortgagee rights of Musammat Lakhpati, whioh she derived under a 
mortgage exeouted by the defendant Bhagwati Prasad Dube, and which 
she purported to transfer under the mortgage whioh is the subject-matter 
of thiB suit. It is contended that the appellant is entitled to have a 
deoree for sale of this part of the mortgaged property. It appears to 
ns, however, whatever may bo our individual views upon this question, 
that it is concluded by authority. This Court has in at least two cases 
decided that mortgagee rights oannot be sold under the provisions of the 
Transfer of Property Act. We must abide by those decisions unless and 
until they are overruled by higher authority. We therefore think that 
the appellant s contention in this respect cannot prevail. If the rest of 
the mortgaged property doeB not prove of sufficient value to satisfy the 
plaintiff s mortgage in full, it will be open to him to apply in execution 
for a sale of the mortgagee rights in question. This Court oannot, how¬ 
ever, make at present any order for the sale of this portion of the 
mortgaged property. 

The only other question is one which affects the plaintiff and the 
defendant Ramautar Pande only, and that is in regard to the interest 
whioh ie claimed in respeot of the mortgage debt for a period extending 
from the date of the mortgage up to the 9bh of September 1899. It ap¬ 
pears that at the date of the mortgage an agreement was come to whereby 
one Abdul Jabbar booame lessee of the mortgaged property, and a pro¬ 
vision was inserted in the mortgage deed to the effect that the interest on 
the mortgage, which was fixed at 8 annas per cent, per mensem, should 
be paid by the lessee, Abdul Jabbar, and that be should be responsible 
for the interest to the mortgagee. In the mortgage it is recited “ if the 
said lessee fails to pay interest the [371] abovenamed mahajanB 
(i.e., the mortgagees) shall be at liberty to realise the amount of interest 
from the lessee by bringing a regular suit on the said agreement, and I, 
the exeoutant, shall have nothing to do with it.” It appears that by an 
instrument of the same date, exeouted by Abdul Jabbar, he agreed that 
during the continuance of the lease ho would pay interest on the mort¬ 
gage to the mortgagee, and that the mortgagee should have no conoern 
with the mortgagor in respect of such interest. Having regard to this 
definite and dear agreement between the parties it is quite manifest that 
the interest which aoorued due on the mortgage during the subsistence 
of the leaBe oannot be claimed by the mortgagee &b against the mort¬ 
gagor. The lease was surrendered on the 9th of September 1899. There 
fore the mortgagee is not entitled in this suit to recover the interest for 
the period from the date of the mortgage up to the 9bb of September 
1899. It has been further proved that a sum of Rs. 1,200 aB interest 
was tendered by the first defendant to the plaintiff, and that that sum 
was sufficient to Batisfy all the interest which was at the time of tender 
due. This being so, plaintiff is not entitled to further interest upon the 
sum so tendered, and in this respeot the Court below was right. 

The result then is that the deoree of the Court below will be varied 
by directing a deoree to be drawn up under the provisions of section 88 
of the Transfer of Property Act ordering the defendants to pay on or 
before the 29th of May 1905 the amount found to be due to the plaintiff 
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1905 with further interest at the stipulated rate up to the date of payment, 
Nov. 29. and in default of their doing so that the mortgaged property other than 
the mortgagee rights purported to be conveyed by the mortgage by 
AP (Uvil TE Musammat Lakbpabi be sold to satisfy the amount of the mortgage 
.— * debt. The parties will pay and reoeive the oosts both in this Court and 
27 A. 364= in the Court below proportionate to failure and success. 

2 * Decree modified. 

N. 278—1 A. _ 

L. J. 709. 

27 A. 372 (=2 A. L. J. 69=1904 A. W. N. 281.) 

[372] APPELLATE CIVIL. 

Before Mr. Justice Aikman. 


Ram Lal (Defendant) v. Chunni Lal AND others (Plaintiffs).* 

[1st Deoember, 1904.] 

Act {Local) No. II of 1901 ( Agra Tenancy Act), sections 78 and 81— Civil and, 
Bevenue Courts—Jurisdiction—Suit by ejected tenant for restoration of possession 
— Limitation . 

An occupancy tenant died leaving two daughters, who had their names recor¬ 
ded as ocoupanoy tenants of their deceased father’s holding, but never obtained 
aotual possession thereof. On the contrary, the zamindar put in his own 
tenant. One of the daughters of the late occupancy tenant, however, gave a 
leaso of half of the holding, and the lessees ultimately sued the zamindar’s 
tenant in a Civil Court to reoover possession. Held that the plaintiff's pro¬ 
per remedy was by suit under section 79 of Act No. II of 1901, and as he had 
been out of possession for something like three years, his suit was barred by 
limitation. Dalip Rat v. Deoki Rai (l) referred to. 

[Ref. 9 I. C. 51; 13 A. L. J. 295=27 I. C. 914 ; 36 All. 55 : Pol. 1922 All. 817.] 

On the death of an ocoupanoy tenant in 1897 hia two daughters, 
Sundar aud Mano, got their names reoorded in the revenue reoorda in 
place of their father as ocoupanoy tenants. In 1898 Sundar brought a 
suit for partition in the Revenue Court and obtained a deoree; but to this 
suit the zamindar, Jai Lal, was not made a party. Before her suit for 
partition Sundar gave a lease of half the holding to Chunni Lal and 
others, the plaintiffs in the present suit. The zamindar, on the other 
hand, put in his own tenant, Ram Lal, the present defendant. Ram 
Lal obtained and remained in actual possession of the holding. Sundar’a 
lessees served a notice of ejeobmenb on Ram Lal, but on Ram Lai’s 
application that notice was cancelled, the Assistant Collector holding 
that no relation of landlord and tenant subsisted between the parties to 
that proceeding. On the 2nd of January 1902 Sundar’s lessees institu¬ 
ted in the Civil Court (Munsif of Koil) a suit for possession and for 
damages against Ram Lal. The Munsif decreed the claim, and on 
appeal this deoree was affirmed by the Subordinate Judge of Aligarh. 
The defendant thereupon appealed to the High Court. 

Babu Lakshmi Narairt for the appellants. 

Mr. Abdul Baoof for the respondents. 

[373] AlKMAN, J.—One Kallu was the oooupanoy tenant of a 
certain holding. He died some time before September 1897, leaving two 
daughters, Sundar and Mano. These ladies got their names entered in 

•Second Appeal No. 15 of 1908, from a decree of Maulvi Muhammad Ahmad. Ali 
Khan, Subordinate Judge of Aligarh, dated the 20th of November 1902, confirming a 
deoree of Babu Khetter Mohan Ghose, Munsif of Aligarh, dated the 17th July 1902. 

(1) (1899) I. L.B. 21 All. 204. 
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hro,XTa 6 T 0T fl Pla “ of Kallu 88 ooou P® n oy tenants. Sundar 
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of the holding on the 18th of September 1898. To that suit the zamin- 

!i W f a L n0 u a ,F ar r by : Sundar ’ b0fore the 8uife for Partition, had 

given a lease of the half of the holding to the present respondents. It 

has been found by the lower appellate Court, that on the death of Kalla, *i a. o.*=; 
Jai Lai, the land-holder, authorized the defendant, Ram Lai, who is the *• h. J.69= 
appellant, to take possession of the land in dispute. The Subordinate 
Judge has also found on oral and documentary evidence that Ram Lai 
has been in possession ever since. Sundar’s lessees served a notice of 
6]eotment on Ram Lai, but on the application of Ram Lai that notice 
was cancelled, the Assistant Collector holding that no relation of land¬ 
lord and tenant subsisted between the plaintiffs and the defendant. 

Then the plaintiff’s (Sundar's) lessees on the 2nd of January 1902 insti¬ 
tuted against Ram Lai a suit for possession of the land and for damages. 

The plaintiffs got a decree from the Munsif, which was affirmed on 
appeal by the Subordinate Judge. The defendant, Ram Lai, comes here 
in second appeal. In my opinion the appeal must suoceed. When a 
land-holder lets land in the occupation of a tenant to a third party, and 
that third party, acting under the land-holders’ authority, take possession 
of the land, then in my opinion the tenant must be deemed to have been 
ousted by the land-holder, and his remedy is a suit under section 79 of 
Aot No. II of 1901, the person claiming through the land-holder being 
joined as a defendant to the suit under the provisions of seotion 81 of the 
Act. Suoh a suit must be brought within six months of the date of dis¬ 
possession. From paragraph 8 of the plaint and also from relief (6), sec¬ 
tion 14 of the plaint, it appears that the plaintiffs and their lessor 
Sundar have been out of possession for three years previous to the suit. 

In point of fact the lower appellate Court has found on the issue referred 
that although Sundar got her name recorded, yet neither she nor the plain¬ 
tiffs [374] who olaim under her ever obtained aotual possession of the 
holding. Be this as it may, it is clear that Sundar has been out of pos¬ 
session for more than six months sinoe the time she was dispossessed 
through the action of the land-holder. Consequently, having regard to 
what is said at p. 203 of the judgment in Dalip Rai v. Deoki Rat (1). I 
must hold that Sundar’s right to the oooupanoy of the land was ex¬ 
tinguished, and with the extinguishment of her right the rights of the 
plaintiffs, her lessees disappear. The result is that I allow this appeal, 
and, setting aside the decrees of the Courts below, dismiss the plaintiffs, 
suit with oosts in all Courts. 

-— Appeal decreed. 

27 A. 374 (=1905 A. W. N. 3.) 

APPELLATE CIVIL. 

Ref ore Sir John Stanley , Knight , Chief Justice, and Mr. Justice Burkitt. 

Rajhunath and others ( Defendants) v. Ganpati and 

another (Plaintiffs)* 

[3rd December, 1904.] 

Civil Procedure Code, section 216 A—Principal and a gent—Suit for an Account— 

Form, of decree. _ 

* First Appeal No. 64 of 1002, from a deoree of Maulvi Muhammad Mazhar 
Hassan Khan, Subordinate Judge of Banda, dated the 23rd of December 1901. 

(1) (1899) I. L. R. 21 AIL 204. 
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In a suit by a principal against an agent for an account, on the fact of agenoy 
being established, it is the duty ef the Court to direct an account to be taken 
of the defendant’s dealings as agent. When onoe the plaintiS has shown that 
the defendant is an accounting party, it is then for the defendant to prove the 
amount of his receipts and disbursements. Hurronath Roy Bahadoor v. 
Krishna Coomar Bukshi (l) and Ram Das v. Bhagwat Das (2) referred to. 

The suit out of whioh this appeal arose was brought by certain 
persons carrying on a sarafi business in the town of Karwi under the 
style of Sukh Ham Ram Chand to get from the defendants on account 
of a similar business whioh the plaintiffs alleged that the defendants had 
been carrying on in the same town as their (the plaintiffs’) agents. The 
defendants were proprietors of a cloth shop in Karwi carrying on business 
under the style of Sheo Sahai Raghunath. According to the plain¬ 
tiffs, the defendants were merely agents acting for them in the manage¬ 
ment of a branch firm and receiving as remuneration for their servioeB 
half the profits after payment of interest [375] on their advances. 
The defendants on the other hand alleged that they were part¬ 
ners with the plaintiffs. The arrangement between the parties was 
that the branch business should be finanoed by the firm of Sukh 
Ram Ram Chand (plaintiffs), and that interest at the rate of 9 per 
cent, per annum should be paid to them in respect of any advances 
made to the branch (firm) and the balance of profits after payment of 
suoh interest was to be divided equally, that is, one-half was to go to the 
firm of Sukh Ram Ram Chand and the other half to the firm of Sheo 
Sahai Raghunath. Upon the evidence the Court of first intance (Subordi¬ 
nate Judge of Banda) oame to the conclusion that the defendants were 
not partners but agents of the plaintiffs. But instead of directing ao- 
oounts to be rendered by the defendants, that Court went into the ques¬ 
tion of profit and loss and oame to the conclusion that a certain sum was 
due to the plaintiffs in respeot of whioh it proceeded to pass a decree. 
The defendants appealed to the High Court. 

Pandit Sundar Lai, The Hon’ble Pandit Madan Mohan Malaviya 
and Babu Damodar Das , for the appellants. 

Babu Jogindro Nath Ghaudhri and Maulvi Ghulam Mujtaba , for the 
respondents. 

Stanley, C. J., and Burkitt, J.—The suit which has given rise to 
this appeal was instituted by the plaintiffs to have an aooount from the 
defendants of a sarafi business alleged to have been carried on by them 
in Karwi as agents for the plaintiffs. The plaintiffs carry on a sarafi 
business in Karwi under the style of Sukh Ram Ram Chand, and their 
case is that they started a branoh firm in the same town, and appointed 
as managers of that firm the defendant Raghunath and his brother Sheo 
Sahai, since deceased. Sheo Sahai and Raghunath were proprietors of a 
cloth shop in Karwi which was carried on under the style of Sheo Sahai 
Raghunath. The defendants allege that Sheo Sahai and Raghunath were 
not agents of the plaintiffs’ firm in regard to the branch business so 
started, but were partners with them, and the main question in the 
oase is whether or not a partnership subsisted between these per¬ 
sons. The terms upon whioh the business was oarried on are not 
in controversy. The arrangement was that the branoh business [376] 
should be financed by the firm of Sukh Ram Ram Chand, and that 
interest at the rate of Rs. 9 per cent, per annum should be paid to them 
in respeot of any advances made to the branoh firm, and the balanoe of 


(1) (1886) L. R. 13 I. A. 123. (2) Weekly Notes, 1905, p. 1. 
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profitB after payment of such interest was to be divided equally, bhat is, 
one-half to go to the firm Sukh Bam Bam Chand and the other half to 
Sheo Sahai Baghunath. The allegation of the defendants is that this 
constituted a partnership between the members of the firm of Sukh Ram 
Bam Ohand and Sheo Sahai Baghunath in respect of this business. The 
plaintiffs, on the other band, contend that Sheo Sahai and Baghunath 
were simply agents aoting for them in the managemant of the branch firm 
and receiving as remuneration for their servioes half the profits after pay¬ 
ment of interest on the advances. Now it is clear upon the evidenoe that 
the books of the branoh firm were headed “Sukh Bam Ram Chand; M a 
memorandum book waB adduoed in evidenoe which shows this, and, indeed, 
this fact was admitted by the defendant Baghunath. It also appears that 
the book was provided by the firm of Sukh Ram Ram Chand. It also ap¬ 
pears that all the valuable property belonging to the branoh firm was 
deposited at night with the firm of Sukh Bam Ram Chand, and that Sheo 
Sahai and Baghunath accounted for the profits from day to day to this 
firm. Baghunath, who has been examined, although he alleges that 
there was a partnership between himself and Sheo Sahai and the mem¬ 
bers of the firm of Sukh Ram Bam Chand admits that in the memoran¬ 
dum book filed by him the name of the branoh shop was des¬ 
cribed as Sukh Bam Ram Chand, but he attempts to explain this 
by saying that the name was so entered in the memorandum 
book beoause the book was given to him by the firm of Sukh Ram Ram 
Ohand. He also admits that all dealings in oonneotion with the piece- 
goods shop of Sheo Sahai Raghunath were carried on in the name of Sheo 
Sahai Raghunath, thus drawing a distinction between the two shops. 
The learned Subordinate Judge was satisfied upon the evidenoe that 
Sheo Sahai and Baghunath were not partners with the plaintiffs’ firm, 
but were, as the plaintiffs alleged, merely carrying on the business of 
the branoh shop as agents and receiving the remuneration to 
which we have referred. In the conclusion at whioh be arrived 
[377] we entirely concur. We think that all the circumstances tend to 
■how that there was no partnership between these persons, but that the 
real relationship subsisting between them was that alleged by the plain¬ 
tiffs. Upon this finding we agree with the Court below, and we affirm bo 
much of the deoree of the Court below as deolares that no partnership 
subsisted between these parties, and that their relationship was that of 
principals and agents. But having so found the Court ought, in accor¬ 
dance with the expresB provision of section 215-A of the Code of Civil 
Procedure, to have directed an account to be taken, such as waB asked for 
in the plaint. Instead of doing so the Court entertained the question of 
the aocounts and came to the conclusion that in respect of the profits of 
the business it was reasonable to allow a oertain sum to the plaintiffs. 
The Bum iB not arrived at upon any aocounts furnished by the defen¬ 
dants or appearing in any aooount books. It is mere guess work. It has 
been pointed out by their Lordships of the Privy Counoil in the case of 
Eurronath Boy Bahadur v. Krishna Coomar Buksht (1), that in a suit 
for an aooount the Court, following the general rule, ought not to make a 
final deoree at the bearing, but should order an account to be taken of the 
agent's dealings with the plaintiff’s money. That is the course whioh the 
Court below ought to have followed. On finding that there was no 
partnership between the defendants and the plaintiffs, the Court ought to 

(1) U686) L. R. IB L A. 1S8. 
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1904 bave directed the usual agenoy accounts to be taken. The same question 
Deo. 3. oame before this Court in the case of Bam Das v. Bhagwat Das (l). There 

Appellate ^ ourfc bbafc ’ faofc °f a g 0n °y being established, it is the duty of 
Oivil. khe Court to nx a date for the furnishing of accounts, and that, once the 

- plaintiff has shown that the defendant is an aooounting party, then it is 

f a 7 *w m r . fche defendanti fc0 prov0 fche amount of his receipts and disbursements. 
N. 3. ’ pre . 80nt; oa8e illustrates the propriety of having an aooount so takon, 
beoause if the defendant, who is an accounting party, refuses or uegleots 
to furnish an aooount, then it is open to the other side to take 
advantage of the provisions of section 260 of the Code of Civil Pro- 

?q 7 oi 0 . and . 0Dfor00 °hodienoe to the order of the Court to aooount by 
L378J imprisonment or by attachment of property or both. We 

therefore must, in this respeot, allow this appeal and set aside the deoree 

p 9° Ur ^ ^ 6 ^ 0W * I n0 k 0a d of the deoree whioh has been passed, we direot, 
that a deoree be prepared in the terms of the prayer of the plaintiffs 
plaint directing that the defendants do, before the 15th of February 1905, 
render an account of the agenoy business carried on by them on behalf of 
the plaintiffs as their agents and with the capital supplied by the plain- 
fcifts, and that a deoree be passed for any sum whioh may be found to be 
due by the defendants to the plaintiffs on the taking of suoh accounts. 
We accordingly direct that the reoord be sent baok to the Court below 
with directions that the order of this Court may be promptly carried out 
and a deoree passed according to law. We think that the respondents 
are entitled to their costs, and we aooordingly so order. 

Appeal decreed . 

27 A. 378 (=1905 A. W. N. 9=2 A. L. J. 16.) 

APPELLATE CIVIL. 

Before Mr. Justice Burkitt and Mr. Justice Aikman. 


Godtj Ram and others ( Objectors ) v. Suraj Mal and others 

(Decree-holders).* 

[5th Deoember, 1904.] 

Execution of decree—Attachment of debts due to judgment.debtors—Improper realisation 
of such debts by third party-Application to compel third party to disgorge - 

Limitation—Contempt of Court. 

Certain plaintiffs attaohed before judgment some debts due to the defendants. 
The defendants sold the right to oolleot those debts to third parties, who, in 
defiance of the attachment. proceeded to collect some of them for their own 
benefit. The plaintiffs having obtained decree in their suit, applied to the Court 
to compel the third parties to pay into Court the money whioh they had impro¬ 
perly oolleoted m defianoeof the Court’s order. Held that this was not an appli¬ 
cation in cxeoution of their deoree, but an application to the Court to exercise its 
inherent power of punishing for contempt of Court, and that the limitation rules 
provided for applications to exeoute deorees did not apply ^to it. 

[Ref. and Doubted : 17 M. L. J. 84=30 Mad. 207.] 


Suraj Mal, and others, in a suit against Brij Nath Das and others, 
members of the firm of Sundar Das, attached before judgments certain 
outstandings due to the firm of Sundar Das. Notwithstanding this, Godn 
Ram and others, who had purchased from the firm of Sundar Das the 


* ni ^ irSt from a deoreo Rai Anant Ram. Subordinate Judge 

of Ghazipur, dated the 17th of February 1903. 

(1) Weekly Notes, 1905. p. 1. 
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asking that Godu Ram and others, might be oompelled by arrest and im- Qm 

t0 dl98 u orge fc L he “ OD0 y w hich they had improperly oolleoted 27 A. 378= 
in spite of the attachment ordered by the Court. Godu Ram and others 19 °9 A. W. 

objected that execution of Suraj Mai’s deoree was barred by limitation, N ‘ L 

and also that the relief sought by Suraj Mat and others could not be J ' 16 ’ 
obtained by application io execution of their decree, but could only be 
obtained by means of a separate suit. The Court of first instance (Subor¬ 
dinate Judge of Ghazipur) overruled these objections and made an order 
as prayed. The objeotorB thereupon appealed to the High Court. 

Pandit Sunday Lai and Pandit Moti Lai Nehru for the appellants. 

Babu Jogindro Nath Ghaudhri , for the respondents. 

BURKITT and Aikman, JJ.—-In our opinion there is nothing in this 
appeal. We are informed that this appeal is brought against an order 
passed in execution of a deoree. Such, however, is not the case. The 
appellants improperly laid their hands on certain funds which were in 
the oustody of the Court, viz., certain debts due to the firm of Sundar 
Das, debts whioh under an order of the Court had been attached before 
judgment in a suit instituted by the respondents Suraj Mai and others. 

The ground on which the appellants oolleoted those debts was an assign¬ 
ment to them by the firm of Sundar Das in execution of their deoree. 

Suraj Mai and others asked for sale of those debts : the appellants objec¬ 
ted, putting forward their own purohase. That objection was over¬ 
ruled on 29th January 1898. Nevertheless, and in spite of the fact 
that those debts were in the oustody of the Court, the appellants 
proceeded to oolleot some of them, and admittedly have oolleoted 
a considerable amount. In so doing the appellants were undoubted¬ 
ly aoting in oomtempt of Court. When, therefore, the respondents 
oalled upon the Court to compel the appellants do disgorge the money 
and to pay it into Court, under the penalty, in oase of refusal, of being 
[880] arrested, the application whioh the respondents made in that 
behalf was not an application for execution of their deoree, but an 
application to the Court to exercise its inherent powers in compelling 
the appellants to disgorge and pay into Court money which they had 
improperly oolleoted in defiance of the Court’s order. To suoh an 
application the limitation rules provided for applications to execute deorees 
are nob applicable. The action taken by the Court was proper under the 
oiroumstances. It is further contended that the respondent’s proper 
remedy was to bring a suit against chese appellants. To that contention 
we oannot aooede. It would have been, we think, an act of injustice and 
a procedure not warranted by the Code of Civil Procedure if we were to 
tell these decree-holders, who were kept out of their money for so many 
years, that their only remedy was to bring a regular suit against Godu 
Ram, Ram Lai and their fellow-wrong-doers. We think the decision of 
the Court below is perfectly right. We dismiss this appeal with costs. 

Appeal dismissed. 
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Before Ur. Justice Burkitt and Ur. Justice Ailcman. 

Godu Ram AND others (Objectors) v. SURAJ Mal AND OTHERS 

(Decree-holders.)* 

[5th December, 1904.] 

Civil Procedure Code, sections 2, 244—“ Decree"—Appeal—Contempt of Court—Order 
directing refund of moneys realized in defiance of Courts' order—Revision. 

Where a Court order3 the refund of moneys improperly realiied in defianoe 
of subsisting orders of attaohment, it oan only order the refund of moneys 
actually oolleoted : it is not competent to direot a refund of moneys recovered 
as oosts of litigation. 

Held also that an order passed in the exeroise of the inherent powers of a 
Court to punish for oontempt is not a deoree, and no appeal lies therefrom. 

In this case the Court dealt with what purported to be a memorandum of 
appeal as an application in revision under seotion 622 of the Code of Civil 
Procedure. 

The facbs of this oase are the same as those out of whioh First 
Appeal No. 55 of 1893 arose, and are set forth in the [381] report 
of that case at page 378 supra. Godu Ram and others, in obedienoe 
to the order of the Court, paid into Court the amount whioh they 
had collected in oontravention of the order of attachment, but raised 
an objection that they were entitled to set off against this sum the 
amount which they had expended in bringing suits to reoover the 
outstandings of the firm of Sundar Das from the debtors of the firm. 
This objection was disallowed, and thereupon Godu Ram and others 
appealed to the High Court against the order of the Subordinate Judge 
disallowing their objection. On a preliminary objection taken by the 
respondents that no appeal lay, the High Court direoted the memoran¬ 
dum of ^appeal to be entered on the file as an application in revision, and 
heard the case as a revision under seotion 622 of the Code of Civil 

Procedure. 

Pandit Sundar Lai for the applicants. 

Babu Jogindro Nath Ghaudhri for the opposite parties. 

BUKITT and AlKMAN, JJ.—This case is connected with Execution 
First Appeal No. 55 of 1903, in whioh we have just pronounced judg¬ 
ment. A preliminary objection is raised to the hearing of this appeal. 
It is contended by the learned advooate for the respondents that no 
appeal lies. We are constrained to say that in our opinion that conten¬ 
tion is oorreot. The proceedings whioh formed the subject-matter of 
Execution First Appeal No.55 of 1903 were nob proceedings in execution 
of a deoree. They were proceedings by the Court in the exeroise of its 
inherent power bo punish for contempt of Court. The proceedings did 
not oome under section 244 of the Code of Civil Procedure, and no order, 
to which the definition of “ deoree " as given in seotion 2 of the Code 
applies, was passed. We must therefore uphold the objection raised by 
the respondents. But wo think this is a oase whioh we might take up 
under seotion 622 of the Code of Civil Procedure, and we have accor¬ 
dingly heard the parties as if this were an application under that section. 
In the present oase the question before us for deoision is one of oostiB. 
When the order for the arrest of one Godu Ram, as mentioned in the 

• Civil Revision No. 60 of 1904. 
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previous oase, was passed in default of his paying in the amount he had 19C4 
improperly coileofced, the amount he was ordered to pay inoluded, not Deo. 5. 
[882] merely the sums which he had so improperly collected, but also * 
the costs whioh he had recovered in the execution of hiB deoree agamst 

the debtors of the firm of SuDdar Das, that is to say, he has been compel- - 

led to pay in, not only the cash he collected , bat also the costs which he 21 A. 380. 
inourred in instituting suits against those debtors, whioh costs were 
recovered by him in execution of deoreea against them. In that matter the 
Court below was wrong, and it aoted beyond its jurisdiction. The Court 
below undoubtedly had no jurisdiction to order Godu Bam to pay any¬ 
thing beyond the actual debts he had collected from the debtors whose 
debts had been attached. The Court had no power to direct him to pay 
into Court the oosts he had received to recoup hiB own expenses in 
instituting suits and executing deoreeB against the debtors mentioned 
above. We think so far the order of the Court below must be modified. 

We refer thi6 issue bo the Court below for finding and report, namely, 
what sum of money was paid into Court by the appellants on acoount of 
costs whioh they had realized in execution of decrees, obtained by them 
againBt the debtors of the firm of Sundar Das ? There is a further claim 
by the appellants that they should be allowed to deduot from the 
amount paid by them into Court the sum spent in instituting suits and 
executing deorees against the debtors of the firm of Sundar Das and not 
recovered by them in execution of decrees. In that matter we cannot 
help the appellants. That is matter over whioh the Court below had 
jurisdiction, and, whether it exeroised its jurisdiction rightly or wrongly, 
we cannot interfere. The lower Court is requested to submit itB finding on 
the above issue with as much speed as possible, allowing both the parties 
to adduce evidence. On receipt of the finding ten days will be allowed 
for objection. 


27 A. 383 (=9 C. W. N. 817=2 C. L. J. 87=8 0. C. 270=18 M. L. J. 327 =7 Bom. 

L. R. 860=3 A. L. J. 64=32 I. A. 135=8 Bar. 826.) 

[388] PRIVY COUNCIL. 


Nurjahan Begam {Plaintiff) v . Faghfur Mirza and others 

(Defendants.)* 

[31st Maroh and 12bh May, 1905.] 

[On appeal from the Court of the Judicial Commissioners of Oudh.] 

Construction of document-Deid of trust executed by King of Oudh providing pensions 
to members of family and support to religious endowment out of interest on 
Government Loan subscription-" Bens -"Descendants -Suit for pension on 
death of pensioner— Succession to pension. 

By a deed of trust dated 23rd November 1839, the King of Oudh appropriated 
the interest of a sum of 12 lakhs of rupees' lent to the East India Company to 
the payment in perpetuity of pensions to certain persons named in the deed 
and to making provision for the support of religious endowment By Artiole 
I (which stated that “ the interest has been bestowed as a gift on the persons 
named herein*’,) trustees were named and appointed, and after them " their 

descendants/' to manage the endowment, and a person was named, and his 

“ descendants," after him, as the vakil of the pensioners through whom the 
pensions were to be paid. Artiole 2 commended the pensioners and their 
“ descendants" to the kindness and support of the Governm ent. Artiole 8 

Present:—L oud James of Hkbkford, Lord Robbbtbon, Sib andbew 
SOOBLE, and SIBABTHUB WILSON. 
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provided for the gift over of the pensions in the oase of any of the pensioners, or 
after them any of their “ heirs’* dying without “ heir." Artiole 4 referred to 
the trustees of the endowment and their "descendants" and in oase no "descen¬ 
dant” remained, provided for the appointment of one of the pensioners " in 
place of the person dying whithoufc heir." Held by the Judicial Committee 
(reversing the deoision of the Court of the Judicial Commissioners of Oudh.that 
on the true construction of the deed the succession to a pension on the death of 
one of the pensioners was not limited to an heir who was also a descendant, 
but the heir by Muhammadan law of the deceased pensioner (in this oase the 
sister) was entitled to succeed. 

Naioab Sultan Mariam Begam v. Nawab Sahib Mirza (1) distinguished. 

This oonstruotion did not introduce any inconsistency between Article 2 and 
Articles 1 and 3 of the deed, because the olass of persons mentioned in Article 
2 could not be assumed to be precisely oo-extensive with the class who oould 
under the latter articles, enjoy the pensions. * 

Even if the words "heir" and " descendant" were used as convertible terms 
in portions of the deed relating to the devolution of the rights of the managers 
of the endowment and of the vakil of the pensioners, that would not afieot the 
right of succession to the pensions, the descent of the trusteeships and the des¬ 
cent of the benefioial interest in the pensions being distinct things, and there 
being nothing to show they were intended to be governed by the same rules. 


[384] Appeal from a judgment and decree (20fch June 1899) of the 
Court of the Judicial Commissioner of Oudh, by which a deoree (3rd 
November 1898) of the Subordinate Judge of Luoknow was reversed, and 
the appellant’s suit dismissed with oosts. 

The suit raised the question of the title to a pension granted under 
a deed of trust dated 23rd November 1839 by Mahomed Ali Shah then 
King of Oudh. to one of his daughters-in-law Nawab Khakan Babu, and 
the sole queetion on the appeal was whether on the construction of the 
deed the appellant was entitled to such pension. 

The circumstances under which the deed was exeouted were as fol¬ 
lows On 22nd November 1838 a treaty was made between Mahomed 
Ali Shah and the East India Company by which the King lent to the 
Company 17 lakhs of rupees and the Company agreed to pay the interest 
in perpetuity as pensions to oertain persons named by the King, and 
their heirs or descendants. That treaty is printed in . AitcheBon’s Trea¬ 
ties, ed.. 1863, Vol. II, page 178. Early in 1839 the King was desirous 
of negotiating a further treaty making a further loan to provide for the 
maintenance of a mosque and tomb and to provide pensions for some 
persons whose names he had omitted in the treaty of 22nd November 
1838. With this object he oommunicated with the Resident at Lucknow 
and on lltb January 1839, there commenced a correspondence between 
the King through the Resident at Lucknow and the Government, the re¬ 
sult of which was that the Government declined to negotiate any further 
treaty, but suggested that the King should subscribe to a Government 
loan then on the point of being issued, and appropriate the interest in 
any way he pleased. In the result the King executed the deed of trust 
of 23rd November 1839, and the Government issued a promissory note 
for 12 lakhs of rupeeB in the name of the King of Oudh who endorsed 
the note making the interest payable to the persons named in the deed. 
To make provision for the better administration of the trust Aot XV of 
1878 was passed ; and at the date of the suit the respondents W6re the 
trustees under the deed. 

[388] Nawab Khakan Babu died on 2lst Maroh 1889 and on 6th 
November 1897 the suit was brought by the appellant on the refusal of 

(1) (1889) L. B. 16 I. A. 175 ; 1. L. R. 17 Cal. 234. 
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thei Wees to pay her the pension, to which she claimed to be entitled 

ag the sister and sole heir by Muhammadan law of Nawab Khakan Babu. 

lhe relief claimed in the plaint was a declaration of the plaintiffs title 

ana J°e payment to her of the arrears of the pension amounting to 
Kb. lO.buO. 

The deed is set out in their Lordships* judgment. 

The defendants pleaded that on the proper construction of the deed 
of trust only suoh of the heirs of a deceased pensioner as were also his 
or her issue were entitled to succeed. 


The only one of the issues now material was the 3rd, whether the 
plaintiff was entitled to the whole or part of the pension in dispute. 

On the construction of the deed the Subordinate Judge was of 
opinion that on the death of a pensioner the pension was payable to the 
heir or heirs under the Muhammadan law irrespective of the faot that 
such heir was nob the issue of the deceased. He therefore deoreed the 
plaintiff’s olaim. 

On appeal the case came before the first Additional Judicial Com¬ 
missioner (Mr. G. T. Spankie) and the 2nd Additional Judicial Commis¬ 
sioner (Mr. W. BLENNERHA9SETT) the material portion of whose 
judgment was as follows:— 

The question for decision in this appeal is whether on a proper 
construction of the deed of trust the pension enjoyed by Nawab Khakan 
Babu is heritable by her heirs generally or only by her descendants. 

"In the case of Nawab Sultan Mariam Begum v. Nawab Saheb Mirza 
(l) their Lordships of the Privy Council deoided that on a proper cons¬ 
truction of the deed of engagement (2) in that dooument "the words 
heirs’ and ‘isBue’ are used as convertible terms, so that in that dooument 
the word 'heirs* must mean heirs who are issue and ' issue ’ must mean 
issue who are heirs. 

“ The deoision of the question as bo whether the pension enjoyed 
by Nawab Khakan Babu devolves on her descendants [386] only depends 
on what is the meaning of the words heirs’ in articles 1 and 3 of the 
deed of trusb. The meaning of the words is open to doubt beoause the 
word ‘heirs’ is used in the 4bh arfciole as meaning an heir who is a des¬ 
cendant. 

‘ "it was contended for the defendant that the Court could look at 
the deed of engagement for the purpose of assertaing the sense in which 
the word 'heirs’ was used in the deed of trust, and the oase oibed above 
was relied on as establishing that the word 'heirs’ in the deed of engage¬ 
ment was used as>meaning heirs who are descendants. For the plaintiff 
it was contended that the Court could nob look at the deed of engage¬ 
ment, and that that oase should not be regarded as an authority as to 
the meaning of the word ‘heirs’ in the deed of engagement, as their 
Lordships of the Privy Council had not a oorreob translation of that 
deed before them, and the question before them was nob as to the right 


of succession of collateral heirs. 


“ I am of opinion that in order to interpret the meaning of the word 
‘heirs’ as used in the deed of trusb, the Court oannob look at the deed of 
engagement to see in what flense the word heirs’ is used in that deed. 
The deeds do not relate to the same matter and do not form part of the 
same transaction. It is only when two or more deeds represent a single 

(1) (1889) It. R. 16 I. A. 175; L L. R. 17 Cal. 284. 

(2) The T*eaty of 22nd November 1838. 
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transaction that they oan be treated as one deed for the purpose of inter¬ 
pretation. The deed of trust and the deed, of engagement do not refer to 
each other, and in my opinion there is no evidenoe that they are parts 
of the same transaction. If we could look at the deed of engagement, I 
should be disposed to hold that we were bound to accept the interpreta¬ 
tion placed on it by their Lordships of the Privy Council. * * 

27 A. 383=9 “ The Court is not bound to oonstrue the word 'heirs’ in articles 1 

j 17 and 3 of the deed of trust as meaning heirs who are deBoendants, 
~87=8 0. C. merely because in the 4th clause of that deed the word ‘heir’ is used in 
270=15 M. the sense of an heir who is a descendant, unless there would other- 
L. J. 327=7 w j 08 h© a manifest inconsistency or the Coart would be defeating the plain 
850=3 A L i nten ^ on °f the King — in re Warrents Trusts (1). I do not think that if 
J. 64=32 1. the [387] word ‘heirs' in artioles 1 and 3 is not interpreted to mean heirs 
A. 133 = 8 who are descendants, there would be a manifest inconsistency between 

these articles and artiole 4, arising from the faotthat if the word is not 
so interpreted, the office of a trustee would devolve on the descendants 
of the trustee, but the pension payable to him might devolve on a 
person who was not his descendant. But to interpret the word as 
meaning heirs generally, seems to me to be manifestly inconsistent with 
the provisions.of artiole 2. In that article the King deolareB that it is 
necessary that the Resident for the time being should treat the pensio¬ 
ners enumerated in the deed and ‘their descendants’ with kindness, and, 
considering them deserving of the support of the British Government, 
always afford them his aid and assistance. Who were the persons for 
whom the King invoked the kindnesB, aid and assistance of the Resident 
for the time being? Clearly, the persons to whom the pensions were 
payable. If so, the persons intended by the King to be the recipients 
of the pensions after the pensioners, were their descendants. But if the 
word ‘heir’ in articles 1 and 3 means heirs generally, then the King 
intended that the heirs generally of pensioners should receive the pen¬ 
sions. There is therefore a clear inconsistency. The only way to avoid 
this inconsistency is by restricting the meaning of the word ‘heirs’ in 
articles 1 and 3 to heirs who are descendants, for the word ‘descendants’ 
in artiole 2 cannot be oonstrued as meaning heirs generally. 

“For these reasons, I think that the word 'heirs’ in artioles 1 and 3 
means heirs who are descendants, and that on a proper construction of 
the deed of trust, the pension which Nawab Khakan Baba enjoyed does 
not devolve on her heirs generally, but on her heirB who are her descen¬ 
dants. The plaintiff is therefore not entitled to the pensions enjoyed by 
that lady.” 

The suit was therefore dismissed. 

Pending the hearing of the appeal to the Privy Counoil the appel¬ 
lant died and her heirs and legal reprentatives were substituted for her 
on the record. 

On this appeal. 

E. Cowell for the appellant contended that the deed of trust 
was to be construed by itself, and not with reference to the [388] 
treaty of 22nd November 1838, nor to the construction put upon 
the latter document by the Privy Counoil in Nawab Sultan Mariam 
Begum v. Nawab Sahib Mirza (2). Construing the deed by itself, it ap¬ 
peared from the dear and unambiguous meaning of artioles 1 and 3 that 


(1) (1884) I. L. R. 26 Ch. D. 208 (216). 

(2) (1889) L. R. 16 I. A. 176 ; I. L. R. 17 Cal. 234. 
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It was nob neoessary for the plaintiff to succeed that she should be a 
descendant ” of the deceased pensioner : it was sufficient that Bhe was 
her heir. The words were not limited to heirs who were also descendants. 
Nor was there any inconsistency between articles 1 and 3 and article 2 in 
the use of bhe terms ‘‘ heirs ” and “ descendants.” Article 2 related to 
a different matter, and was not intended to limit or de6ne the gift. 

[Counsel for the appellant was stopped by the Court who oalled 
upon the respondents to support bhe construction put on the deed by the 
Judioial Commissioners.] 

DeQruyther for bhe respondents contended that the deed must be 
construed as a whole, all the articles together, and that article 2 in treat¬ 
ing heirs ” and " descendants ” as having the same meaning was in¬ 
consistent with artioles 1 and 3, on any other construction than that the 
persons who were entitled to interest were heirs who were also descen¬ 
dants. That construction would be in accordance with the interpretation 
put by the Privy Counoil on bhe treaty of 22nd November 1838 as to 
whioh a similar question arose in the case of Nawab Sultan Mariam 
Begum v. Nawab Sahib Mirza (1), the deoision in whioh, it waB submit¬ 
ted, should be taken as being a guide to the construction of the present 
dooument. The terms of article 4 of bhe deed of trust also showed that 
the words 11 descendant ” and ” heir ” were intended to be used in the 
deed as equivalent terms. The circumstances leading up to the execution 
of the deed of trust were referred to as indicating the same intention. As 
to the construction whioh had been put on the word heir,” reference 
was made to Hanooman Persaud Panday v. Mundraj Koonweree (2). The 
deed bo be construed was a deed of trust *, there was no engagement on 
the part of the Government to pay the pensions *, and they were not in¬ 
tended [389] to be paid for ever. Bishambhar Nath v. Imdad Alt 
Khan (3) was referred to, 

Cowell was nob heard in reply. 

1905, May 12th— The judgment of their Lordships was delivered by 

Sib Arthur Wilson 

ThiB appeal relates to the oonstruotion of a deed of trust, exeouted 
on the 23rd November 1839, by Muhammad Ali Shah, then King of 
Oudh, by which he settled a sum of money deposited with or lent to the 
Bast Indian Company, as security for certain pensions for bhe benefit of 
persons connected with his family, and for other purposes. One of bhe 
original pensioners was a daughter-in-law of bhe King, Nawab Khakan 
Babu, who died on the 21st Maroh 1889. The original appellant, 
Khakan's sister and her sole heir according to Muhammadan law, claimed 
to be entitled to suoceed to the pension, and brought bhe present suit 
against oertain trustees to establish her title and to recover arrears, The 
Only question is whether the title to bhe pension descended to the heirs 
general of the original pensioner, or whether the right bo suoceed was 

limited to heirs who are also issue. 

The deed is a very short one; and according to the translation 
embodied in bhe judgment of the Subordinate Judge, whioh all parties 
have aooepted as oorreot, it is in substance as follows : 

41 Artiole 1st. The sum of twelve lakhs of Lucknow Sicca rupees .... has 
been deposited by U 3 in perpetuity in the Honourable Company a Treasury . • * . ’ 

and the interest . . . . has been bestowed as a gift upon the persons herein 
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mentioned, and for the expenses of Huseinabad Mubarak, &o. We have nominated 
and appointed .... and after them their descendants, generation after 
generation, to the situation, of Daroghas or Superintendents of Mosque,^ and 

.and his descendants after him to the duties of vakeel of the pensioners 

only . • • 

“ It is incumbent on the officers of the Honourable Company’s Government to 
pay in perpetuity .... to ” (the Daroghas of the Mosque) “ and to their des¬ 
cendants, generation after generation . . the money for the expenses of the 

Husoinabad Mubarak .... The stipends of the pensioners are to be paid 
through " (the Vakeel) . . - . “ and should any of the pensioners enumerated in 
this deed, or their heirs, go and reside within the territories of the Honourable Com- 
pany, the Resident for the time being shall cause their pension to be remitted to their 
place of residence.” (The list of pensioners follows, of whom Nawab Khakan Babu is 
one). 

[390] “ Artiole 2nd. As the pensioners enumerated in this deed are the objects 
of our peculiar consideration and favours it is neoessavy that the Resident for the time 
being owing to the union and friendship subsisting between the two Governments 
treat them and their descendants with kindness, and considering them deserving of 
the support of the British Government, always aSord them his aid and assistance. 

“ Artiole 3rd. Should it happen that any of the said pensioners or after them any 
of their heirs die without heir, the pension of the deoeased shall be paid by the Resi¬ 
dent for the time being for the expenses of Huseinabad Mubarak, &o. to the Super¬ 
intendent .... 

“ Artiole 4th. As the whole of the inoome and disbursement of Huseinabad 
Mubarak and .... have been plaoed entirely at the disposal of ” (the Daroghas 
“ .... it is necessary, that they and their descendants should reoeive with 
honesty the sums set apart .... and should no descendants of the Mutawallis 
or Superintendents of the Mosque or of the Vakeel remain, let the Res ident f or the 
time being, with the concurrence of three-fourths of the pensioners, appoint in the 
place of the person dying without heir one of the pensioners to the situation of the 
person dying without heir.*' 

The deed provides for two things, the religions endowment and the 
pensions, and appoints trustees to administer the one and a vakil to pay 
the other, with a gift over, in case of the lapse of any of the pensions, of 
the amount so set free to the religious endowment. 

The clauses dealing direotly with the benefioial enjoyment of the 
pensions and the succession to suoh enjoyment are clauses 1 and 3. 
These clauses are not framed as clauses of similar purport would proba¬ 
bly have been framed by lawyers in this country. Clause 1, whioh 
embodieB the gift, contains in the actual terms of gift no words of limi¬ 
tation. These are to be sought partly in other words in olause 1, but 
more clearly in clause 3, whioh deals with the expiration of the pensions 
and the gift over. And this is a method of dealing with suoh matters 
not unfamiliar in Indian documents. 

If these clanseB stood alone there could be no doubt, first that the 
pensions were to descend by inheritance (whioh is not disputed), nor 
secondly, that the desoents was to be to heirs general. 

But it is said that the literal meaning of theBe clauses must be 
rejeoted, and that " heirs ” must be understood as including only heirs 
who are also issue; and for this three reasons are given :— 

[391] First, it is said (and this is true) that in the year 1838, a 
year before the execution of the present trust deed, the King exeouted 
another document of the nature of a treaty or arrangement with the 
East India Company, by which he settled pensions upon other members 
of his family ; that that document was construed by this Board in the 
oase of Nawab Sultan Mariam Begum v. Nawab Sahib Mirza (l ) in whio h 

(1) (1889) L. R. 16 I. A. 176 ; L L. R. 17 Oal. 984. 
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111 was held that in the dooument then under consideration, in wbioh the 
words heirs and issue were both used, each must be understood as 
meaning heirs who were also issue; and it was argued in this case that 
the dooument so construed should be used for the purpose of asoertain- 
mg the meaning of the one now before their Lordships. With reBpeot 
to this contention their Lordships entirely agree with the learned Judge B 
ID the Appeal Court in India. The dooument now in question does nob 
embody or refer to the earlier document ; the two documents are not in 
any Benee parte of one tranBaotion ; they are nob even contemporaneous 
dooumente. Nor does the decision on the earlier document afford a 
precedent for the interpretation of that now in question, for the language 
of the two documents is entirely dissimilar. 

Apart from the attempt to import the meaning of the earlier into 
the construction of the later document, and limiting the inquiry to the 
language of the latter alone, two arguments were used. One was founded 
upon Article 2 of the deed of-trust, whioh commended to the kindness and 
Bupportof the British Government the pensioners “ and their descendants.” 
The Appeal Court in India differing on this point from the First Court, 
thought that this olause introduced a manifest inconsistency with clauses 1 
and 3 if construed literally. But this oan only be so on the assumption 
that the class of persons commended to the good offices of the British 
Government were of necessity exactly co extensive with the class who 
could enjoy the pensions. And their Lordships are not prepared to make 
this assumption. 
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The only point that remains for consideration is the argument based 
upon a comparison of certain words in clauses 1 and [392] 4 of the deed, 
relating to the devolution of the rights of the mutawallis of the religious 
endowment and of the vakeel of the pensioners, in which it is B&id that 
the terms ‘‘heirs” and “descendants” are used as convertible terms, and 
it was contended that for this reason the word “ heirs” must, throughout 
the whole deed, mean heirs who are also descendants. This contention 
did nob find favour in either of the Courts in India. And their Lordships 
think that those Courts were right. The descent of the trusteeship and 
the descent of the benefioial interest in the pensions are distinct things, 
And their Lordships have no right to assume that the King intended 
them to be governed by the same rules. The ambiguity of the language 
Ufled on the one subjeot cannot control the dear and unambiguous words 
employed with regard to the other. 

Their Lordships will humbly advise His Majesty that the decree of 
the Judicial Commissioner's Court should be set aside with costs, and 
that of the Subordinate Judge restored. 

The respondents will pay the costs of this appeal. 

Appeal allowed. 

Solicitors for the appellants: Barrow, Rogers and Nevill. 

Solicitors for the respondents: T. L. Wilson & Co. 
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APPELLATE CIVIL. 

Befor6 Mr. Justice Sir William Burkittand Mr. Justice Aikman. 


PARMANAND and another (Decree-holders) v, Lokman Das 

AND OTHERS (Judgment-debtors)* 

[4bh December, 1904.] 

Mortgage— Redemption—Execution of decree—Redemption money paid into Court , but 
part subsequently withdrawn in execution of plaintiff's decree for costs. 

Where the lull amount fixed by the Court in a deoree for redemption of a 
mortgage was paid into Court within the time limited by the deoree, it was held 
that the plaintiffs mortgagors did not lose their right to possession of . the 
mortgaged property by the fact of their having attached and withdrawn from 
Court a portion of the sum so paid in execution of their deoree for oosts of the 
suit. 

[393] IN this case Parmanand and Munna Lai held a decree, dated 
the 23rd of December 1899, for redemption of oertain property. Within 
the period limited by the deoree, namely, on the 20th of January 1900, 
the decree-holders deposited the amount of the deoree, Re. 6,000, but out 
of this amount they, on the 19th of February 1900, proceeded to attaoh 
Rs. 64L being the amount of costs awarded to them by the Court of first 
instance. On the 30th of March 1900 an appeal was instituted in the 
High Court by the judgment-debtors. This appeal was dismissed on the 
19th of May 1902, and a further sum of Rs 213-8*3 was decreed as 
costs in favour of the decree-holders. This amount also the decree- 
holders proceeded to attaoh out of the Rs. 6,000 deposited in the lower 
Court in pursuance of their deoree for redemption. The decree-holders 
realized the full amount of their costs; and on the 8bh of July 1902 they 
got possession of the mortgaged property. On the 4th of October 1902 
the mortgagees applied to the lower Court asking to have the mortgaged 
property restored to them upon the ground that the decree-holders had 
nob paid in the full amount of the decree. They admitted that Rs. 6,000 
had been deposited, bub contended that by attaching part of that sum for 
their costs they had reduoed the amount in Court below what was neces¬ 
sary to entitle them bo get possession of the property. The Court of first 
instanoe (Subordinate Judge of Aligarh) accepted this contention and 
direoted the property to be restored to the mortgagees. From this order 
the decree-holders appealed bo the High Court. 

Mr. A. E. Ryves t Babu Jogindro Nath Chaudhri and Munshi Qobind 
Prasad for the appellants. 

Pandit Sundar Lai , Pandit Moti Lai Nehru and Munshi Gulzari 
Lai for the respondents. 

BURKITT and Aikman, JJ.—In this oase the appellants obtained a 
decree for redemption against Lokman Das and others on the 23rd of 
December 1899. The deoree direoted the appellants bo pay Rs. 6,000 into 
Court as redemption money within six months from the date of the deoree. 
On the 2Qtb of January 1900 the deoree-holders deposited Rs. 6,000. 
When the deoree-holders obtained their decree for redemption, they 
[394J also obtained a decree for costs to the amount of Rs. 641 against 
the judgment-debtors. Subsequently to the deposit of Rs. 6,000 the 
deoree-holders attached Rs. 641 out of the Rs. 6,000 they had deposited 

* First Appeal No. 30 of 1 ( J04, from a decree of Maulvi Muhammad Ahmad Ali 
hhac, Subordinate Jud^e of Aligarh, dated the 5th of February 1904. 
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In Court and they attached it in execution of their deoree for coats We 
may notice here that the Subordinate Judge baa throughout his judgment 
made a blunder upon this matter. He has said in several places that 
this attachment for costs waa made after an appeal to the High Court 
had been instituted. But we find that such is not the case. The appeal 
fco the High Court was not instituted until the 30th of March 1900, 
whereas the attachment of Rs. 641 was made in the previous month. 
On appeal the deoree of the lower Court was affirmed, and the plaintiffs 
decree-holderB were given a further decree for ooBts to the amount of 
Rs. 213-8-3. To reoover this amount in execution the decree-holders 
made a further attachment upon the Rs. 6,000, and in execution of their 
two deorees for costs recovered the amounts deoreed to them, and finally 
in execution of their deoree for redemption possession was delivered to 
them on the 8th of July 1902. On the 4th of October 1902 the mortga¬ 
gees, respondents here, applied to the Court below to have the property 
restored to them which bad just been banded over fco the plaintiffs decree- 
holders on redemption. The ground of their application was that the 
decree-holders had not paid in the amount sufficient to redeem the mort¬ 
gage. They admitted that Bs. 6,000 had been paid id, but; their conten¬ 
tion was that by attaching the Rs. 641 the appellants had reduced the 
sum available to pay of the decree. Strange fco say the Court below has 
aooepfced this contention. We are unable to follow the Court in that. It 
is admitted that the judgment-debtors, respondents here, have obtained 
every farthing they were entitled to on redemption of their mortgage. All 
bhey were entitled bo was Rs. 6,000, less the amounts of the successful 
decree-hold era’ deorees for costs, aDd that amount they have got. Whether 
the decree-holders were wise in paying in the whole of Rs. 6,000 and 
then attaching Rs. 61, for costs, or whether they ought to have paid 
Rs. 6,000 less Rs. 641, is a matter as to which we say Dothing. But the 
fact remains clear and undisputed that the judgment-debtors have got 
every farthing to [398] which they were entitled. This being the case, 
why then the Subordinate Judge on such flimsy grounds has turned the 
deoree holders ont of the property they had just redeemed, we fail to 
comprehend. We think the order of the Court below was wrong. We 
set it aside, and direct that the property in question be restored to the 
decree-holders, appellants here. We give the appellants their ooebs in 
this Court and in the lower Court. 

Appeal decreed . 


27 A. 325 (= 19CB A. W. N. 4.) 

APPELLATE CIVIL. 

Before Mr, Justice Sir William Burkitt and Mr, Justice Aikman. 

Muhammad Husain and others {Defendants) v. Mul Chand 

and others (Plaintiffs)* 

[6th Deoember, 1904.] 

Act No. XV of 1877 (Indian Limitation Act) schedule II, article U4—Limitation— 
Adverse possession—Mortgage—Possession adverse as> against mortgagee not 
necessarily adverse as agatnst mortgagor. 

Possession of mortgaged property obtained by ou6ter of a mortgagee in 
possession is not neoessarily adverse to the mortgagor also, for the reason that 

•First Appeal No. 8 of 1904, from an order of Syed Muhammad Ali, District 
Judge of Jaunpur, dated the 11th of December, 1903. 
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such possession, so far as the mortgagor is concerned, cannot become adverse 
until the mortgagor becomes entitled to immediate possession. CJunto v. Janbi 
(1), and Be joy Chundcr Banerjee v. Rally Prosonno Mookerjee (2), referred to. 

[Appl. 29 All 593 ; Ref. 30 All. 119; 60 I. C. 913=45 Bom. 661=28 Bom. L. R. 119.] 

The faots of this case are a8 follows ;— 

One Madad Ali was originally the proprietor of the property in suit. 
On the 11th of April 1852 Madad Ali sold all his proprietary rights to 
one Husain Bakhsh, who, on the 17th of July 1853, mortgaged the same 
for Ra. 300 to Ali Hatim. In 1863 Gulsban Ali, son of the original 
proprietor, Madad Ali, took possession of the property. The heirs of 
Ali Hatim brought a suit to recover possession as mortgagees, and 
obtained a deoree in that suit on the 6th of February 1863. This decree 
does nob, however, appear to have been executed, bub on the 22nd of 
Ootober 1866 Gulshan Ali executed a qubuliab in favour of the represen¬ 
tatives of the mortgagee. Subsequently, the Government revenue having 
fallen into arrears, the property in suit was farmed out to another co- 
sharer. It was released on the 1st of January 1881, and shortly after 
this the name of Husain Bakhsh, the mortgagor, was removed from the 
[390] khewat and the name of Gulshan Ali recorded in its place, an 
after Gulshan Ali’s death the names of his heirs were recorded in the 
village papers. Meanwhile the heirs of Husain Bakhsh, the mortgagor, 
sold the equity of redemption to the plaintiffs, who brought the present 
suit bo redeem the mortgage of the 17th July 1853. The Court of firsb 
instance (Munsif of Jaunpur) found that the possession of Gulshan Ali 
and his heirs had been adverse for more than twelve years and according¬ 
ly dismissed the suit. The plaintiffs appealed to the District Judge, who, 
being of opinion that, whatever effeob the possession of Gulshan Ali and 
his heirs might have as against the mortgagee, they btid nob acquired a 
title by adverse possession as against tbe mortgagor, allowed the appeal 
and remanded the case under seobion 562 of the Code of Civil Procedure 
for deoision on the merits. Against this order of remand the defendants 
appealed bo the High Court. 

Mr. B. E . O’Conor, for the appellants. 

Babu Jogindro Nath Ghaudhri, for the respondents. 

BURKITT and AlKMAN, JJ.—In our opinion the decision of the 
learned Judge is right. It is unnecessary for us bo enquire whether the 
possession of Gulshan had or had nob beoome adverse to the mortgagees, 
the representatives of Baja Ali Hatim. That is immaterial in this case. 
What the Court of first instance found is that the possession of Gulshan 
Ali was adverse to the mortgagor. The learned District Judge on appeal 
says he has been unable to discover anything to Bhow that the possession 
of Gulshan Ali was adverse to the mortgagor, and it has been more than 
once laid down by the High Courts of this country that possession whioh 
may be adverse to the mortgagee is not necessarily adverse to the mort¬ 
gagor, the reason being that the possession adverse to the mortgagor can 
only arise after the mortgagor has beoome entitled to immediate posses¬ 
sion. Here the mortgagor was not entitled to such possession, nor would 
he be entitled to it until he redeemed the mortgage. We cannot say that 
any steps taken, apparently without any statutory authority, by the 
Assistant Collector or Tahsildar to remove the name of the original vendor 
from the record and substitute that of Gulshan Ali as owner could in any 
[397] way affect the title of Husain Bakhsh or constitute adverse 

(1) ( 1892 ) I. L. R. 18 Bom. 51. (2) (1878) I. L. R. 4 Cal. 827. 
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him u {Hu0aiD Bakh ^) in Gulahan Ali. Ab authority 

l flT 6 ^ ha T 0 )US(I ,aid d0WD wa refer t0 fch e o»sa of Ohinto 

r 1, 9Dd th ° obaervations of Mr. Juatioa Markby in Be joy 
Cfcun&r Ban e rje e v . Kaffy Prosonno Mookerjet (2). For these reasons 
we affirm the deoree of the Court below and dismiss this appeal with 

OOBuS, 

Appeal dismissed. 


27 A. 397 (=2 A. L. J. 20=1905 A. W. N. 5=2 Cr. L. J. 17.) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Sir William Burkitt and Mr. Justice Aikman. 


Emperor v . George Powell.*' 

[7th December, 1904.] 

Criminal Procedure Code, section 443 el seqq-European British subject-claim of 
status as a European British subject without claim to be tried by a jurv-District 
Magistrate-Jurisdiction. J y 

. °. ne p - w ho was sent for trial before a Distriot Magistrate on a charge of 
noting under seotion 147 of the Indian Penal Code, olaimed that he was a 
European British subject, but did not ask to be tried by a jury. The Magis¬ 
trate after inquiry found that G. P. was not a European British * subjeot, tried 
and convioted him under seotion 147, but passed upon him a sentence, which, 
as District Magistrate, he could legally have passed upon a European British 
subject. G. P. appealed to the Sessions Judge. The Sessions Judge, on the 
question being again raised, found that G. P. was a European British subjeot, 
and thereupon set aside his conviotion and sentence and directed that he* 
Ghould be retried by the Distriot Magistrate. Held that this procedure was 
erroneous. Ibasmuoh as the appellant had never olaimed to be tried by a jury, 
and the Magistrate who had tried and oonvioted him was competent to try him 
as a European British subjeot and had passed a sentenoe whioh was not In 
excess of his powers as a Magistrate trying a European British subjeot, the 
Sessions Judge on finding that the appellant was a European British subjeot 
should have gone on and heard his appeal on the merits. Empress of India 
v. Berrill (8), distinguished. 

ONE George Powell and his sons Arthur and Frank Powell were con¬ 
victed by the Officiating Distriot Magistrate of Saharanpur under eeo- 
bion 147 of the Indian Penal Code and fined, the first Rb. 250, and the 
other two Rs. 100 eaoh. Ab their trial before the Distrioit Magistrate 
George Powell and bis bods [3 ,J 8] pleaded their status as European British 
Bubjeobs, but this plea waB disallowed. They then appealed from their 
convictions and sentences to the Sessions Judge, and also questioned the 
oorreotness of the Magistrate's finding as to their status. On the latter 
point the Sessions Judge found that George Powell was a European 
British subject, but that his sons were nob The Sessions Judge did nob, 
however, proceed bo hear George Powell’s appeal on the merits, bub 
direoted George Powell bo be retried by the Distriot Magistrate. The 
Sessions Judge was of opinion that the effect of the deoision in the case of 
Empress v. Berrill (3), was that the Distriot Magistrate had no jurisdic¬ 
tion bo bry George Powell, he being in fact a European British subjeot 
and having raised before the Magistrate the question of his status as 
suoh. Against th e order of the Sessi ons Judge dire cting a retrial George 

* Criminal Revision No. 647 of 1904. 

(1) (1892) I. L. R. 18 Bom. 51. 829. 

(9) (1878) LL.R. 4 OaL 327 at p. (8) (1879) LLE.4 All. 141. 
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ig0 3 Powell applied in revision bo the High Court, his main plea in revision 
Deo. 7. being that as he had never claimed to be tried by a jury, and as the 

- sentence passed by the Magistrate was not in exoess of the Magistrate’s 

Revisional poW0rs had he tried the applicant as a European British subject, the 
Criminal. aobioQ fcakeQ by the Magistrate was not without jurisdiction, and 
27 A. 397=2 there was no reason why the Sessions Judge should not hear his appeal 
A. L. J. 20= on the merits. 

1909 A. W. C. Ross Alston for the applicant. 

J ~ 17 CP * *** The Assistant Government Advooate (Mr. W. K. Porter), for the 
Crown. 


Burkitt and Airman, JJ.—In this case one George Powell and 
his two sons, Frank and Arthur Powell, were convicted by the Distriot 
Magistrate of Saharanpur of having committed an offenoe punishable 
under seotion 147 of the Indian Penal Code and were sentenced to pay a 
a fine, and in default of payment to a term of imprisonment. At 
the trial before the Magistrate the aooused put forward a claim 
to be tried as European British subjects. The Magistrate took evidenoe 
on that point and eventually rejeoted the claim. The trial then pro¬ 
ceeded the ordinary way. 

On their oonviotion the accused appealed to the Sessions Judge. 
In their appeal they reasserted their right to be tried as [399] European 
British subjects and they also impugned the deoision of the Magistrate 
on the merits. The Sessions Judge held that the elder appellant, George 
Powell, was a European British subjeot, but that his sonfl had not that 
privilege. He therefore held that the trial of George Powell waB illegal, 
and setting aside the oonviction in. his case he direoted the Magistrate to 
retry George Powell as a European British subjeot. The learned Judge 
rejeoted the appellant’s petition to have the case argued againBb himself 
on the merits, as he did nob claim to be tried by jury. He passed no 
order on George Powell's appeal on the merits. 

George Powell has now applied to this Court in revision asking that 
the order of the Sessions Judge directing a new trial should be set aside, 
and that the Judge should be direoted to take up and dispose of his 
appeal. His learned counsel contends that the objeob for whioh his 
client desired to be tried by the Magistrate as a European British subject 
was that he might have the benefit of the restricted powers of punish¬ 
ment whioh such a person enjoys when tried by a Magistrate, and points 
out that his client did nob olaim either before the Magistrate or before 
the Judge to be tried by a jury, and also that the sentence passed by the 
Magistrate was one whioh the Magistrate oould have legally passed if he 
had found that George Powell was'a European British subject. In this last 
matter this case differs essentially from the oase of Empress v. Berrill (l), 
on the strength of which the Sessions Judge acted. In the latter oase 
the Magistrate had passed a sentence of rigorous imprisonment for one 
year and of fine, whioh is a sentenoe he could nob have passed on a 
European British subject. If this oase be sent baok for a new trial by 
the Magistrate, the only benefit the aocused would gain would be that he 
might olaim trial by jury. That privilege he did nob claim from the 
Magistrate nor from the Judge, and we do nob see that the law con¬ 
strains us to compel him to olaim it. The privileges whioh a European 
British subjeot as suoh enjoys when tried for an offenoe by a Distriot 
Magistrate are, firstly, that the Magistrate’s powerB of punishment 


(1) (1879) I. L. B. 4 All. 141. 
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tr6 much reBfcriofced, and, secondly, that he oao claim [400] trial by 
jury. ^ The latter privilege the appellant here has not claimed. His 
plea is thab as the sentence passed by the Magistrate was such a 
sentence as he could legally have passed in the oaae of a European 
British subject, there is no reason why against his will the applicants 
should be forced to undergo a new trial. Hie appeal to the Sessions 
Judge as to his position as a European British subject was, he says, 
instituted with a view to establish his status as such subjeot, and that 
status being now established he desires that the appeal on the merits 
against his conviction should be heard and disposed of. We thick this 
reasonable. We see no advantage in compelling the appellant to undergo 
a new trial, the proceedings at which (in case he should not claim to be 
tried by a jury) would be in every way the same as at the former trial, 
and the eentenoe passed on which Dew trial would be appealable to the 
Court of Session. In our opinion the order of the Sessions Judge direct¬ 
ing a new trial was a wrong order. We set it aside and now direob the 
learned Sessions Judge to hear and dispose of the appeal instituted by 
the applicant against his oonviotion. 


27 A. 400 (=2 A. L. J. 13=24 A. W. N. 284.) 

APPELLATE CIVIL. 

Before Mr. Justice Sir William Burkitt and Mr. Justice Aikman. 


Tufail FATMA ( Plaintiff ) v. BiTOLA AND OTHERS ( Defendants ).* 

[7th December, 1904.] 

Mortgage—Satisfaction by mortgagor of decree for sale on a prior mortgage with 
money borrowed on the security of a subsequent mortgage of the same property — 
Rights of subsequent mortgagee—Civil Procedure Code , section 244. 

A deoree for sale and an order absolute for sale had been passed against a 
mortgagor. The mortgagor then borrowed more money on a mortgage of 
several villages, including those previously mortgaged, and applied a portion of 
suoh money in satisfying the previous decree for sale. The subsequent mort¬ 
gagee then brought a suit upon her mortgage, in which she sought to bring to 
sate the villages which were the subject of the previous mortgage and decree. 
Held that she could do so. Seotion 244 of the. Code of Civil Procedure did not 
apply, and there was no reason why the plaintiff should be driven to reoover 
part of her loan by executing the previous decree and the remainder by suit on 
her mortgage. Bansi Dhar v. Gaya Prasad (1) distinguished. 

[Fol. 1907 A. W. N. 85=4 A. L. J., U49 ; Ref. 3 A. L. J. 630=28 All. 778=1906 A. W. 
N. 230 ; S4 All. 102.] 

[401] One Uman Shankar on the 16th of December 1886 mort¬ 
gaged two villages—Kbera Buzurg and Sarai Arjun—to Jiwan Ram. 
Jiwan Ram brought a suit for sale on this mortgage and obtained a 
decree for sale on the 2nd of August 1886. On the 4tb of June 1887 
TJman Shankar mortgaged eight villages, including Khera Buzurg and 
Sarai Arjun, to Musammat Tufail Fatma for a sum of Re. 14,000. Of 
this amount ODiy Rs. 2,000 were paid to the mortgagor, and the remaind¬ 
er was kept by the mortgagee at the mortgagor’s request for the purpose 
of paying off certain prior inoumbranoes on the mortgaged property. In 

•First Appeal No 277 of 1902, from a deoree of Pandit Rajnath Sahib, Subordinate 
Judge of Mainpuri, dated the 6th of September 1902. 

(1) (1901) 1. L. R. 24 All. 179. 
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pursuance of this agreement the mortgagee Tufail Fatma on the 13th of 
June 1887 paid Re. 2,404-10-0 in satisfaction of the decree of the 2nd of 
August 1886 held by Jiwan Ram. On the 12bh of December 1901, 
Tufail Fatma instituted a suit for sale on her mortgage of the 4th of 
June 1887, and in this suit she asked for the sale of, amongst other pro¬ 
perties, the villages Khera Buzurg and Sarai Arjun. As to whether these 
two villages could be brought to sale in execution of a decree upon the 
plaintiff’s mortgage, which is the sole question arising in this appeal, the 
Court of first instance (Subordinate Judge of Mainpuri) considering that 
it was the plaintiff, and not the mortgagor, who had paid off Jiwan Ram’s 
deoree against the two villages, held that the plaintiff was a representa¬ 
tive of the mortgagee within the meaning of section 244 of the Code of 
Civil Procedure, and as suoh could bring thsse two villages to sale only 
by executing Jiwan Ram s decree, and not by means of a suit on her own 
mortgage. The Court referred to Bansi Dhar v. Gaya Prasad (1). This 
portion of the plaintiff’s claim being dismissed, Bhe accordingly appealed 
to the High Court. 

Mr. W. K. Porter and Munshi Gobind Prasad , for the appellant. 

Babu Jogindro Nath Ghaudhri , Pandit Sundar Lai and Pandit 
Baldeo Bam Dave , for the respondents. 

BURKITT and Airman, JJ.—The suit in this case was brought to re¬ 
cover a sum of Rs. 14,000, a loan advanced by the plaintiff, Tufail 
Fatma, to one Uman Shankar. As security for the loan eight villages 
were mortgaged to the plaintiff. Of [402] these eight villages two— 
—Sarai Arjun and Khera Buzurg—were already mortgaged to one Jiwan 
Ram to secure a sum of about Rs. 2,000. Jiwan Ram instituted a suit 
upon his mortgage and obtained a decree for sale and also an order absolute 
for sale. Subsequently to these proceedings the plaintiff, Musammat 
Tufail Fatma, advanced the sum of Rs. 14,000 to Uman Shankar on 
mortgage of the eight villages as mentioned above. Of this sum, Rs. 2,000 
was paid in cash to the mortgagor, and the remainder of the amount was 
left with the plaintiff to pay off various creditors of Uman Shankar. 
Amongst other creditors, the plaintiff, at the request of Uman Shankar 
the mortgagor, paid off the amount due to Jiwan Ram upon his mortgage 
deoree. The plaintiff has now instituted a suit to reoover the eum of 
Rs. 14,000 lent to Uman Shankar. She haB obtained a deoree for moat 
of her claim. But as regards the amount used to pay off' the mortgage 
debt due to Jiwan Ram, the Court below has refueed her a deoree. 
That refusal is founded according to the lower Court upon the deoision 
in the case of Bansi Dhar v. Gaya Prasad (1). In our opinion that 
case does not govern the case now before us. The faots are by no 
means similar. We have in the present case a prior mortgage dis¬ 
charged at the request of the mortgagor by the plaintiff as the mort¬ 
gagor’s agent. It was not in the power of the plaintiff to dictate to 
the mortgagor the manner in whioh be Bhould apply the Rs. 14,000 
which was admittedly paid to him. If bhe mortgagor chose to apply 
a part of that amount in paying off Jiwan Ram’s deoree and 
Bent the amount to Jiwan Ram through the plaintiff, that did nob oon- 
situte a tender by the plaintiff to Jiwan Ram of the amount of his prior 
incumbrance within the meaning of section 74 of Act No. IV of 1882. 
Suoh boiDg the case, we see no reason why the plaintiff should be driven 
to the cumbrous procedure of partially recovering her loan by executing 

(1) (1901) I. L. R. 24 All. 179. 
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tbediaoharged decree formerly held by Jiwan Bam and ae to the remainder 19M 

n!' uH? a . Q l u y , ') 9 ? lt “‘ lng a 80parata suit upon her own mortgage. We DeO 7 . 

th ® plftlQtilEf °» a 111 thls suit recover that portion of the loan -- 

which Uman Shankar used to discharge Jiwan Barn's decree. We allow Apellate 

tos appeal with [403] oosts against the answering respondents, Kalka 0mtl ' 
rrasa arid Ram Nivas. We diaoharge bo much of the deoree of the lower 27 A 400=2 
Uourt as dismisses the plaintiff’s olaim to recover Bs. 5,541-10-0 by sale of A. L. J. 13= 
the villages, Sarai Arjun and Khera Buzurg. We find the plaintiff entitled 4 
to recover Bs. 5,541-10-0 by sale ol the said two villages, and decree and 281 
order that if this amount with the ooBta of this appeal and proportionate 
coats of the suit together with future interest at 6 per cent, per annum up 
to the date of payment be not paid on or before the 1st of April next the 
said two villages, or a sufficient part thereof, be sold to recover the 
additional amount now decreed. 

Appeal decreed. 


27 A. 403 (=2 A. L. J. 23=1903 A. W. N. 11.) 

APPELLATE CIVIL. 

Before Mr. Justice Sir William Burkitt and Mr. Justice Aikman. 

Abdul Qayyum [Judgment-debtor) v. Sadr-ud-Dih Ahmad 

KhaN [Decree-holder) * 

[12th Deoember, 1904.] 

Act No. IV of 1882 ( Transfer of Property Act), section 12—Mortgage—Prior and sub. 
sequent incumbrances—Rights of usufructuary mortgagee who satisfies a decree on 
a prior mortgage of the property mortgaged to him. 

Held that a usufructuary mortgagee who satisfies a decree for sale on a prior 
mortgage aSeoting the property mortgaged to him is entitled to retain posses¬ 
sion until the amount so paid as well as the amount due in respect of his own 
mortgage has been realized. 

[Diet. 1907 A. W. N. 286=1 A. L. J. 765 ] 

The facts of this case are as follows :— 

On the 4th of August 1893 Lachmi Narayan and his wife Musam- 
mat Kailash Kunwar mortgaged Mauza Muzaffarnagar to Dila 
Ram for Rs. 7,000. On the 11th of August 1894 they mortgaged 
Muzaffarnagar to Sadr-ud-din Ahmad Khan for Ra. 22,051. This second 
mortgage was UBufruotuary qua the interest ; and the mortgagee was 
put into possession. By an agreement of the 18bh of August 1894 
the mortgagors agreed to discharge the prior mortgage held by Dila 
Ram, but in the eveDt of the puisne mortgagee being obliged to do 
so, they agreed that any amount which he might have to pay might 
be recovered from them personally and by sale of mauza Haria- 
pur. whioh was mortgaged by way of additional seourity. The [404] 
mortgagors did not discharge Dila Ram’s mortgage. A suit for sale 
wag brought by the heirs of the prior mortgagee and a deoree obtained on 
the 9th of Ootober 1901. Sadr-ud-dio Ahmad Khan, who had been made 
a party, as puisne mortgagee, to the suit, on the 1st of April 1902, paid 
up Rs. 15,087-8*0 in satisfaction of this deoree. Sadr-ud-din Ahmad 
Khan then sued on the agreement of the 18th of August 1894 to recover 
the amo unt so paid by sale of Har iapu r. He o btained a deoree for sale, 

* First Appeal No. 101 of 1904 from a deoree of Babu Prag Dag, Subordinate Judge 
of Bareilly, dated the 30th of January 1904. 
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and himself purchased Hariapur for Rs. 6,083. Having done so he next 
applied for an order absolute for sale of Muzaffarnagar, or rather of the 
mortgagor’s interest therein. This application was opposed by the pur¬ 
chaser of the mortgagor’s interest, Abdul Qayyum. The Court of first 
instance (Subordinate Judge of Bareilly) allowed tne application and made 
the order prayed for. Abdul Qayyum thereupon appealed to the High 
Court. 

Pandit Sundar Lai , Pandit Moti Lai Nehru and Maulvi Muhammad 
Zahur for the appellant. 

Maulvi Ghulam Mujtaba for the respondent. 

Burkitt, J.~In this case an application for an order absolute for sale 
of mauza Muzaffarnagar was granted by the lower Court. The propriety 
of that order is contested in this appeal. Two points have been principally 
argued : first that the applicant respondent was not entitled to an order 
absolute for the sale of Muzaffarnagar because his mortgagor in a subse¬ 
quent mortgage had made a statement that the applicant in seeking to 
recover his money was to be restricted to mauza Hariapur, which in a 
subsequent instrument had been mortgaged to him. We can find no 
support for this contention in the paper on whioh it is based. There is 
not one word in the dooument limiting the mortgagee rights of the res¬ 
pondent to Hariapur only. The paper does not say that after its exe¬ 
cution the respondent is not to take out execution of the former deoree 
against Muzaffarnagar. We overrule this plea. 

Next, it is 6aid that the instrument by whioh Hariapur was mort¬ 
gaged was entirely an independent transaction, and that Hariapur was not 
mortgaged as an additional, but an independent seourity. No argument 
is addressed to us in [405] support of this allegation. In our opinion 
there is nothing in it. The decision of the Subordinate Judge is quite right. 

But though we have so far found in favour of the respondent, we 
nevertheless are of opinion that he is not entitled to the order absolute 
for sale which the Court below has given. The respondent’s position in 
this matter iB that he is in aobual possession of mauza Muzaffarnagar as 
a usufruotuary mortgagee. If he were willing to waive his rights as suoh 
and to allow that village to be sold free of inoumbranoe, then probably 
the order of the Court below could stand. The respondent, however, will 
nob adopt that course. He wants to sell mauza Muzaffarnagar subject to 
his usufructuary mortgage, that is to say, he desires to sell merely the 
equity of redemption. It is now the acoepbed rule of this Court that suoh 
a sale cannot be permitted. That whioh the respondent is entitled to is 
to retain possession of Muzaffarnagar as a usufructuary mortgagee until 
the amount due on his usufruotuary mortgage and the unpaid balanoe 
due on the deoree obtained by the heirs of Dila Ram shall have both 
been discharged. Suoh a right is clearly given bo the respondent by 
seobion 72 of the Transfer of Property Aot, he having, by paying off the 
deoree of Dila Ram’s heirs, preserved the property from sale. For the 
above reasons, we allow the appeal, set saidethe order of the lower Court 
and dismiss the application for an order absolute. As to coats, modifying 
the order of the lower Court, we direct that both parties bear their costs 
in this Court and in the Court below. 

AiKMAN, J.—I agree. I can find nothing in the dooament, dated 
the 18bhof Augusc 1894, whioh would estop the respondent from recover¬ 
ing the uapaid balanoe of the amount whioh he paid to discharge the 
deoree on the prior mortgage. This is a case in whioh a usufruotuary 
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mortgagee in poaaeasion had paid off a prior incumbrance and aeeka to igoA 
bring to sale the property mortgaged to recover that amount, retaining Deo. 12. 
hifl own lien aa usufructuary mortgagee. This, it ia clear, be cannot do ; * p^ellate 
he might bring the property to sale to recover that amount, if a civil. 

he waived all rights under hie uaufruotuary mortgage, but the- 

learned vakil for the reapondant says that hia olient will not 27 A. 403=2 
[406] agree to this. This case ia clearly distinguishable from the case of A ' 8 q 5 ^ 2 ^ 
Bans%dhar v. Gaya prasad (1) which is relied upon by the lower Court. N ^ * 

Appeal decreed. 


27 A. 406=2 A. L. J. 84=(1905 A. W. N. 6.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight, Chief Justice, and Mr. Justice 

Banerji. 


Manmatha Nath Biswas (Plaintiff), v. Rohilli Moni 

DaSi and OTHERS (Defendants).* 

[12th December, 1904.] 

Act No. I of 1877 (Specific Relief Act) section 42 —Suit by heir presumptive against 
life tenant to restrain waste by life tenant — Injunction. 

There ia nothing in law to prevent the heir presumptive, that is, the person 
who would be entitled to possession if the life tenant were to die at the moment 
of suit from suing for a declaration that as sgainst the life tenant he is entitled 
as next reversioner, and for an injunction restraining the life tenant from was¬ 
ting the property in suit. Rant Anund Koer v The Court of H ards f 2) followed. 
Gangayya v. Mahalakshmi (3) referred to. Qreeman Stngh v.Wahan Lall 

Singh (4), dessented from. 

[Ref. 8 N. L. R. 35 ; 4 Pat.L. J. 57-] 

THE facte of this oaae are ae follows : 

By his will dated the Uth of December 1896, oue Atul Chandra 
Sur gave all hia’property to hia mother Srimati Rohilh Moni Daai, to be 
held by her during her natural life, subjeot, to the payment of a small 
allowance to the wife of the testator, who appeara to have been other- 
wise provided for, with remainder to three persona in equal shares 
namely, Surendra Nath Biswas, Srimati Nairn. Kumari Das., wife of 
Manmatha Nath Biswas, and the testator s sister Srimati Basanti Kama- 
ri Dft«i The will further provided that in the event of the death of any 
of these persons the share of deceased should devolve upon his or her 

heir at law Surendra Nath Biswas died in June 1897, and Musammat 
Nalini Kumari Dasi died on the 27th of June 1898. Thereupon Man¬ 
matha Nath Biswas, as the husband of Nairn. Kumar. Dasi and father 
of Surendra Nath, instituted the present suit claiming a declaration 
that he was entitled as next reversioner to two-thirds of the estate 
of the testator after the death of the life tenant, an injunction [407] 
restraining the life-tenant from wasting the property, the appoint¬ 
ment of a receiver and any other relief to which the Court might con- 

“^hrCourt^TfirsUnstanoe (District Judge of Benares) dismissed the 
suit upon the ground that the pl aintiff was at best merely a contingent 

• First Appeal No. 556 of 1902 from a decree of J. Sanders, Esq,, Distriot Judge of 

B “ ‘f°R 1901 »> (1880 I. L. R. 10 Mad, 9 0 

% SlluSlH HI (1881) I, L- R- B Cal. 12. 
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1904 reversioner, and as such was nob, according bo bha aubhorifcies, entitled bo 
DEO. 12. bring a suib for declaration and an injunction. 

Appellate The appealed bo the High Court. 

Civil. Babu Jogindro Nath Ghaudhri, (for whom Babu Sarat Chandra 

- Chaudhn), for the Appellants. 

27 A. 406=2 Dr. Satish Chandra Barterji y for the respondents. 

A. L. J. 84 

=1905 A. W. Stanley, C.J., and BaNERJI, J.—The learned District Judge ought 
N. 6. nob in our opinion bo have dismissed the suit, as he did, on the ground 
that the plaintiff was nobin a position to maintain the suib. The claim 
whioh the plaintiff pub forward in his plaint is as a reversioner to one 
Atul Chandra Sur deceased, for a declaration that he is entitled to the 
property whioh belonged to Atul Chandra Sur, and also for an injunc¬ 
tion t-o restrain the defendant from wasting the property of the deoeased, 
and for the appointment of a receiver, and any other relief to which the 
Court might consider him entitled. His claim is based upon the will, of 
Atul Chandra Sur, which is very simple in character. By his will, 
dated the 11th of December 1896, Atul Chandra Sur gave all his pro¬ 
perty to his mother, the defendant, Srimati Rohilli Moni Dasi, to be held 
by her during her natural life, subject to the payment of a small allow¬ 
ance to the wife of the testator, who appears to have been otherwise pro¬ 
vided for, with remainder to three persons in equal shares. The three 
persons named as reversioners after the death of Srimati Rohilli Moni 
Dasi are (1) Surendra Nath Biswas, (2) Srimati Nalini Kumari Dasi, 
wife of the plaintiff, and (3) the testator’s sister Srimati Basanti 
Kumari Dasi. Then the will contained a provision that in the event of 
the death of any of these parties the share of the person so dying 
should devolve on his or her heirs at law. Surendra Nath Biswas 
died in June 1897, and Musammat Nalini Kumari Dasi died on the 
27th of June 1898. The plaintiff, as the husband of the last mentioned 
[408] lady and father of Surendra Nath Biswas, now oiaims to be en¬ 
titled to two-thirds of the property as presumptive heir of the deoeased 
Atul Chandra Sur. 


The learned District Judge has dismissed the suit on the ground that 
the plaintiff is at the best merely a contingent reversioner, and as suoh is 
nob, according to the authorities, entitled to bring a suib for a declaration 
and an injunction. In the course of his judgment he observes :—“ The 
plaintiff undoubtedly cannot claim a vested interest in those legacies 
unless he pays the full court fee, and he makes a distinob statement in 
seotion 8 of hia plaint of suoh a claim. Hie suit therefore on this ground 
cannot hold. It also fails on the ground that it lies on a contingent 
interest, namely, the death of Musammat Rohilli Moni Dasi. It has 
been clearly laid down in 8 Calcutta, page 12, that such a suit cannot 
lie. There the plaintiff sued for a declaration of his right as rever¬ 
sioner to certain property and that certain deedB of sale exeouted in res¬ 
pect to it by the widows of its owner are void as against him, he being 
the presumptive heir after the death of the surviving widow. It was 
held that a person standing in the position of a presumptive heir on the 
death of a widow is nob entitled to maintain a suit under seotion 42 of 
the Specific Relief Act for a declaration of his so-called reversionary 
right. Seotion 42 refers only to existing and vested rights and nob to 
contingent rights like those of a person who has only a chance of suc¬ 
ceeding on the death of the female heir in possession of the property.” 
The case upon whioh the learned District Judge relies is the case of 
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Qruman Singh v. Wahari Lull Singh (1). In it the plaintiff olaimed 

to be entitled to oertain property on the death of his grandfather’s Deo. 12. 

■widow, and he sued for a declaration that certain alienations made by the - 

widow were void as against him. The defence was that the plaintiff AP Q P ™ 4TE 

was not the reversioner, and oertain parties who olaimed to be the _ 

real reversioners intervened, and were made defendants by order 27 A. 406=2 
of the Oourb. The plaintiff in the Court below obtained a declaration A. L. J. 84 
of his reversionary right, and the deeds of sale were on certain con- ==19 ^ S ^' 
ditions deolared to be void as against him. Thereupon the intervenors 
[409] appealed to the High Court. On appeal it was held that, not' 
withebanding the provisions of section 42 of the Speoifio Relief Aot, the 
plaintiff was not entitled to the relief sought, and that the defendants 
who olaimed as reversioners should not have been made parties to the 
suit. This deoision was dissented from by a Division Bench of the 
Madras High Court in the case of Gangayya v. Mahalakshmi (2), and we 
are unable to follow the reasoning of it. The rule which governs the 
present case is dearly laid down in the judgment of their Lordships of the 
Privy Counoil in the oase of Rani Anund Koer v. The Court of Wards (3). 

In that oase it was held by their Lordships that the plaintiff being a 
contingent remote reversionary heir who had neither alleged nor 
proved that there were no nearer reversionary heirs in existence, or that 
they had preoluded themselves from suing, the suit should be dismissed. 

In the course of their judgment their Lordships say :— 111 Their Lordships 
are of opinion that, although a suit of this nature may be brought by a 
contingent reversionary heir, yet that as a general rule it must be brought 
by the presumptive reversionary heir, that is to say, by the person who 
would succeed if the widow were to die at that moment. They are also of 
opinion that such a suit may be brought by a more distant reversioner if 
those nearer in succession are in collusion with the widow or have preclu¬ 
ded themselves from interfering.” Now in the case before us, the plaintiff, 
according to the claim which he makes, is the person who would succeed 
to the property if the defendant, who is in possession, were to die at the 
present moment. He therefore is the presumptive heir to the property, 
if his oase be true, and as suoh is entitled to maintain a suit of 
the oharaoter with which we are now dealing. We find illustrations of 
the application of the rule laid down in section 42 of the Speoifio Relief 
Aot. Illustration (e) rune as follows “ The widow of a sonless Hindu 
alienates part of the properby of whioh she is in possession as suoh. The 
person presumptively entitled to possess the properby if he survive her 
may, in a suit against the alienee, obtain a declaration that the alienation 
was made without legal [4l0]necessiby, and was therefore void beyond the 
widow’s lifetime.” This illustration shows that the present case is one to 
whioh section 42 is applicable. There was therefore no justification for 
the dismissal by the learned Diebriot Judge of the suit on the ground on 
which he relied in so doing. The suit has not been tried on the merits. 

The only question which appears to have been discussed and determined 
by the Court below is the one with which we have dealt. But in the 
course of his judgment the learned District Judge Beams to suggest that 
the oourt fee whioh has been paid is inadequate. He says: The plain¬ 
tiff undoubtedly cannot olaim a vested interest in those legaoies unless he 
pays the full oourt fee, and he makes a distinct statement in seotion 8 of 

(1) (1881) L L. R. 8 Cal. 12. (3) (1880) L. R. 8 I. A. 14. 

(2) (1886) I. L. R'10 Mad. 90. 
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hia plaint of suoh a claim.” He further says that a court fee of 
Rg. 12 8-0 alone waa paid. In this he is in error. We find that a court fee 
of Re. li was in the first instance paid and that, that amount being inade¬ 
quate, a further court fee of Rs. 10-4*0 was paid, so that in all Rs. 21-4-0 
has been paid, and not, as the learned District Judge mentions, merely 
Rg. 12-8 0. It is argued by the learned vakil on behalf of the respon¬ 
dent that the court fee which has been paid is inadequate, inasmuch as 
the plaintiff claims, in addition to his claim for an injunction and for a 
declaration of title, also the appointment of a receiver. His argument 
is that if a plaintiff asks the Court to appoint a receiver, he must value 
such claim and pay a court fee accordingly. We are at a loss to see 
how a value could be put upon a claim for the appointment of a receiver. 
But, assuming that such a claim could be valued, we are not satisfied 
that the court fee of Rs. 21-4-0, which has been paid, is not adequate 
to cover the various claims which have been made in the plaint before us. 
If the learned District Judge had been of opinion that the court fee 
was inadequate, it would have been his duty to call upon the plaintiff to 
make good the deficiency, and oertainly be would not have been justified 
in dismissing the suit without giving him an opportunity of making it 
good. The suit therefore has been properly tried, and, as the Court was 
in error in dismissing it on the preliminary ground to which we have 
referred, we must remand the case to the Court below with directions to 
re-admit the suit under [411] its original number and try it on the 
merits. It may be well to add that we do not deoide that the plaintiff 
has established that he is entitled to the property as representing his 
wife and son. Upon this point we express no opinion. It will lie upon 
him to establish that he is so entitled and therefore presumptive heir to 
the property. The costs here and hitherto will abide the event. 

Appeal decreed and cause remanded. 


27 A. 411 (=2 A. L. J. 55^1803 A. W. N. 12.) 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banerjt. 


Chatarpal and another ( Plaintiffs) v. Jagram and 

OTHERS (Defendants) * 

[17bh December, 1904.] 

Act No. Vll of 1870 (Court Fees Act) section 28 —Civil Procedure Code, section 54— 
Valuation of suit—Limitation—Rules of Court of the \th April H94, RuU 12— 
Duties of Munsarim. 

When reporting as to the sufficiency of the stamp on a plaint it is not neoes* 
sary for the Munsarim to do more than ascertain whether the plaint is 
sufficiently stamped according to the plaintiffs valuation of the subjeot matter 
of the suit; his duty does not extend to an examination of the correctness of the 
plaintiff's valuation. 

Hence where a plaint was correotly stamped aoocrding to the plaintiff’s 
valuation, and so reported by the Munsarim, but it was afterwards discovered 
when the period of limitation for the suit had expired—that the plaintiff’s valu¬ 
ation was wrong and the plaint was in faot insufficiently stamped, it was held 
that the suit was barred by limitation. Muhammad Ahmad v. Muhammad 
Siraj-ud-dtn (1) followed. 

* Appeal No. 41 of 1904, under seotion 10 of the Letters Patent. 

(1) (1901) I. L. R. 23 All. 423. 
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[Difia, 123 P. R, 1907=82 P. W R iqm-Q r m 
=1907 A. W. N. 353 : Ref. ImTaTwVS l= 2 8 

The plaintiffs in this oase brought a suit claiming n h ’ ° W * J 
fireb, as owners thereof, and in the alternativefn .Tr 8 l ■ 

r& Ats -k 

S£SrJsas il ™ .ss£HS f “ r;; : 

“"«*?» p'«»‘ ~ iS£££2, 

amount of the. defioienoy wag promptly paid by the plaintiff. The 
Court of 6rst instance (Subordinate Judge [4127 of Aero.) hr,™* 

SsvT- ^ P'% °i t 6 ?J gh ° 0urt iD MuhamJad AhJad^MukZ- 

Zt T ( V l hdd fehe def,oieD °y i° oo^t fee could not 

under the _ oiroumgtanoes, be made good after limitation had expired 

and diamisaed the suit. On appeal the officiating Digtriot Judge 

reversed the deoision of the Court of first inetanoe and decreed the plain- 

nl!i fiff' T ■ ° r Z e ' eW Z \ ?° th Courta *x>Med against the 

the H oh Cen^t °“ a' t!®' One . 0(f;h . 0 defendants, Jagram, appealed to 
the High Court, and his appeal coming before a single Judge of the Court 

was allowed, and the decree of the Court of first instanoe restored. The 
judgment of the single Judge was as follows : — 

“ Tha plaintiffs, who are respondents here, brought a smf 

emptikin ^ 3,3 0Wne " tll9r<!of a ° d the aIte ' nfttivo by virtue of a right “ p “ 

.. “ r . n *^ 8 fir9fc relief o'aimea. the decision of both the Courts i, adverse to 

the plaintiffs. The Court of first instanoe dismissed the olaim for pro emption The 

suit was filed on the last day allowed by the law of limitation. It is admitted that 

the plaint was wntten on paper insufficiently stamped The mistake was not d£ 

covered until long after the period of limitation for the suit had expired. The Subordi- 

r0l5 ’ J , °5 Up °“ deQIS '°° nMulnmmad Ah^nd v. Muhammad Siraj-ud- 

Sion Of M ,a r ,S9e f h o 1 * PP ?V the °®? ,at,n ? Di^riot Judge reversed thedeei- 
sion of the Court of first instance and decreed the plaintiffs’ olaim for pre-emption The 

defendant Jagram oomes here in second appeal. 

. “ In my opinion the appeal must succeed. * The decision of the Subordinate Jnd™ 

is supported by the ruling relied upon by him. If the office of the Subordinate 
Judge had checked the details of the calculation of the land revenue in the plaint the 
mistake might have been discovered. The lower appellate Court seems to think that 
it was the duty of the office to check the calculation. Such a view was dissented from 
m the case cited above. It has been held in the Full Bench decision in the case of 
Jatnti Prasad v- Bachu Singh (2) that when a Court fixes a time under clause tat nr 
clause (6) of section 64 of the Code of Civil Procedure it must be a time within limita¬ 
tion. It has also been held in the case of Balkaran Rat v. Gobind Nath Tiwari (3) that 
the mistake or inadvertence referred to in section 23 of the Court Fees Act is a mistake 
or inadvertence on the part of the Court or its officers. There was no such mistake 
in this oase. Therefore neither under section 54 of the Code of Civil Procedure nor under 
seotion 28 of the Court Fees Act could the plaintiffs be allowed an extension of time for 
Payment of the deficient court fee. When a plaintiff waits till the very last day before 
instituting a suit, he ought to take particularly good care to see that his suit is properly 
Talued [413] and his plaint properly stamped. I allow the appeal with costs, and 
setting aside the decree of the lower appellate Court with costs, restore that of th* 
Court of first instanoe." 

Against this deoision the plaintiffs appealed under section 10 of the 
Cotters Patent. 

The Hon’ble Pandit Sundar Lai and Pandit Baldeo Ram Dave for 
the appellant. 


(1) (1901) I. L.R. 28 All. 423. 
W) (1898) I. L. R. 61 All. 65. 


(3) (1890) I. L. R. 12 All. 329 
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Babu Jogindro Nath Chaudhri and Dr. Satish Chandra Banerji for 

thS r siA°NLEY a C.J., and Banerji, J.-This is an appeal under seotion 10 
of the Letters Patent against a deoision of one of the Judges of this Court. 
The suit was brought for possession of eertain zamindan property, and 
S the purposes of the suit the claim was laid at Bs. 330 namely five 
times of Be. 66, stated to be the proportionate amount of the revenue of 
fehe land. Ib was found chat; the statement so made in the plaint; was 
slightly inacourate, and that in oonsequenoe of the inacouraoy an addi* 
tional court fee of annas 12 was payable. That amount was promptly 
oaid but after the time allowed by the law of limitation had expired. In 
consequence of this the Court of first instance dismissed the suit. On 
aDDeal the lower appellate Court came to the oonolusion that the fault 
was as much that of the Munsarim in not detecting the error as of the 
nlaintiff himself in supplying inaoourate fact, and, Betting aside the dis¬ 
missal by the lower Court, deoreed ths plaintiff's claim. On appeal to 
this High Court, the learned Judge, from whose decision the present 
appeal has been preferred, came to the conclusion that the Court of hrst 

instanoe was right. 

It appears to us that the oase is settled by an authority which we 
are bound to follow unless and until it was overruled by higher authority 
That is the oase of Muhammad Ahmad v. Muhammad Sirayud-dm UJ. 
That was a stronger case than the one before us, for in it materials 
were given whereby the Munsarim if he had exeroised any supervision 
over the calculation of the court fee, must, having regard to _ the 
statements contained in the plaint, have discovered that the plaintiff 
had made a mistake in oaloulation. In that case the amount of the 
[414] profits was entered as Bs. 8-4-0, and the plaint stated that 15 
times that sum was equal to Bs. 103-12-0, whereas 15 times that amount 
oomestoRs. 123-12-0. The Munsarim did not deteot this mistake, 
and reported that the plaint was properly stamped. The learned Judges 
held that it was the duty of the plaintiff to give correct particulars in the 
nlaint. They stated in the course of their judgment It may be that 
had he (the Munsarim) gone over the plaintiff’s oaloulation he would have 
discovered the mistake. We are not prepared to hold, and no authority 
has been cited to us for holding, that it was the officer a duty to check 
the plaintiff's oaloulation." We have been referred to Buie 12 o the 
Rules of Court of the 4th of April 1894, which describes the duties of the 
Munsarim in this respeot, as follows A Munsarim of a Civil Court 
appointed to receive plaints shall examine each plain presented to him, 
and shall report thereon whether the provisions of Aots Nos. VII of 1870 
and XIV of 1882 have been observed,' eto. Now it appears to us th 
the duty of the Munsarim would be fulfilled if, on an examination o he 
statement in the plaint as to the value he finds the value is calculate 
at 5 times the revenue of the land given in the plaint, and that it is not 
inoumbent upon him to examine and ascertain whether the revenue 
stated is or is not the oorreot amount of revenue of the property. 

£e plaint in the present oase there is a lengthy detail of the property 
given and in it is stated the jama of the various items of property, the 
subject-matter of the suit, and also the proportionate share of the iu» 
whioh was payable in respeot of the property. By a oa oulation of the e 
particulars the Munsarim might have asc ertained that the proportio nate 

‘ ~~ (l) (1901) L L. R. 39 All. 423. 
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of revenue stated in the earlier part of the plaint was in- 

the Munsarim tZo V° w b(5 layiD « to ° heavy hurfer ' °n 

when the ? ? hl “‘“ Dnako euoh a calculation. We think that 

rf the rein * * th ° Va,ue of hie olaim and the amount 

Muni! Pa f yab 6 m re8Pe0t 0t the 6ub )^t-matter of the suit, the 
Md ranol ™' 0 ” ‘ tle(1 "“P 1 th « aoouraoy of the statements so made 
““V® P ° rfc upo ° tbe enffio'enoy of the court fee accordingly. The case is, 

mfil « “ m ° n0 j btjcau0e fche 0U “ involved ie very email, and it was 
hll\ pro “ ptl y made good, but hard caseB cannot be allowed to make 
d law. Bor these reasons, and having regard to the decision to which 
we have referred, we cannot see our way to interfere with the ruling of 
the learned Judge of this Court from whose decision the appeal has been 
preferred. We therefore dismiss the appeal with costB. 

Appeal dismissed. 


27 A. 415 (= 1005 A. W. N. 10=2 A. L. J. 64=2 Cr. L. J. 24) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Knox and Mr. Justice Blair. 


Manki ( Applicant) v. Bhagwanti (Opposite Party ).* 

[21st Deoember, 1904.] 

Criminal Procedure Coda, sections 439 and 522 ^Revision—Powers of Hiah Court 
Reversal of order under section 522. 

Held that under section 439 and section 423 (1) (d), the High Court has 
power, as a Court of revision, to reverse an order passed by a subordinate Court 
under section 522 of the Code of Criminal Procedure. Ram Chandra v 

Nobin Mtrdha (1) distinguished. lry V ' 

[Pol. 86 CaL 44=18 0. W. N. 77=9 Cr. L. J. 291=1 Ind. Cas. 202 • Ref 60 I C 
325=32 C. L. J. 270=22 Cr. L. J. 213.] ' W C * 


IN this case Musammat Manki was convioted by an Assistant Magis¬ 
trate of offenoes under seotions 352 and 448 of fche Indian Penal Code 
upon the complaint of Musammat Bhagwanti. Bhagwanti then applied 
to the Assistant Magistrate who had convioted Manki and obtained an 
order under seofcion 522 of fche Code of Criminal Procedure awarding to 
her possession of fche house fche subjeot-matter of fche offenoe UDder sec¬ 
tion 448 of the Indian Penal Code of which Manki had been found guilty. 
Manki appealed against her oonviofcion BDd sentence to fche Disfcriot 
Magistrate, by whom she was acquitted, and she thereupon applied for a 
reversal of fche order passed against her under section 522 of the Code of 
Criminal Procedure. On this application fche District Magistrate reported 
the oase to the High Court with the recommendation that fche order 
tinder section 522 might be set aside. On behalf of Bhagwanti a preli¬ 
minary objection was raised to the effeofc that fche High Court had no 
jurisdiction to interfere in revision with an order under section 622 of 
the Code of Criminal Procedure. 

Babu Sital Prasad Okosh for the applicant. 

Munshi Kalindi Prasad for the opposite party. 

. t*16] Knox and Blair, JJ. Musammat Bhagwanti laid a complaint 
against Musammat Manki and another of offences under seotions 352 
ftnd 448 of the Indian Pen al Code. Mup&mmnts Manki and Barku 

* Criminal Reference No. 452 of 1904. 

(1) (1898) I. U R. 26 Cal. 630. 
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„ ara found fiuiltv of bouse trespass and sentenced to imprisonment. 
A Musaif Bhagwanti then applied to the Criminal Court which had 

-oonvioted Musammat Manki and obtained an order in her '» voar un ^® r 

Revisional 0 clj i on 522 of the code awarding bo her possession over the house tme 
CRIMINAL. b ; 60b . milfcfcer of t he offence under section 449 of the Indian Penal Code. 

->7 4.415= In the meanwhile Musammat Manki had appealed from the conviction 

1905 4. W. a nd sentence, with the result that she was acquitted, and no offence 
N. 19=2 A. - ther 0 f u9 i D g force or of committing house trespass was held to have 
L ' ?• ^ bean Droved against her. There remained, however, against her the 
• L ' J ' order under section 522. The law gives no appeal against such an order, 

and the District Magistrate has asked this Court to interfere m revision. 
Upon the case being called on a preliminary objection was raised on be¬ 
half of Musammat Bhagwauti that this Court had no power to interfere, 
and relianoe was placed upon the case of Ram Chandra Mistry v. Nohn 
Mirdha (l). That case was deoided before Aot No. V of 1898 oame mt 
foroe. Among the powers conferred on this Court as a Court . of revision 
are all the powers set out in section 423 of the Code of Criminal Proce¬ 
dure By Aot No. V of 1898 one additional power to those which already 
existed was added, namely, the power of making any amendment or any 
consequential or incidental order that may be lust or proper These 
powers are very wide, and in our opinion authorize this Court to inter¬ 
fere in a case like the present. As regards the merits of the case 
nothing has been put lorward by Musammat Bhagwanti. We set aside 
the order passed on the 1st June 1904, and we direct that Musammat 
Manki be restored to the possession of the immoveable property in 

dispute. 


27 A. 417 (=2 4. L. J. 36=1905 4. W. H. 20). 

[417] APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banerjt. 

Jai Singh Pal Singh and others (Defendants) v. Bijai Pal Singh 

(Plaintiff) AND another (Defendant).* 

[23rd December, 1904.] 

Hindu law— 4doption~- Hindu widow-Adoplion by widow, under authority from her 
hustand, of her brother's grandson. 

Tha rule of Hindu law that a Hindu oannot adopt a child whoso mother no 
*nnld not lawfully have married does not apply e converso to'the-oase ot a 
adoption made by a widow under authority from her deceased husband, auoh 
an adoption being in law an adoption made by the widow as agent on behalf o 
husband. The adoption thereiore by a Hindu widow, m virtue of a written 
tbnrifv to adopt given to her by her deceased husband, of her brother s grand- 
:on (or s y on) isnot According to Hindu law an invalid adoption Uusarnmt 
Battas Kuar v. Lachman Stngh (2) discussed. Sriraynulu v. Rawia!/!/ _ * 
lagavendra Ban v. Jayaram Rare (4) and Bai Nani v. Ohumlal fB toilM 
Bhagwan Singh v. Bhagwan Singh (6) and Ghowdry Pudum Stngh v. Kotr 

Oodty Singh (7) referred to. 

[Appr. 97 All. 359 ; Ref. 42 All. 362=18 A. L. J. 356= 61 I. C. 93 2.] ___ 

*^Pirs^Appeal No 110 of 1902 from a deoree of Maulvi Muhammad Ahmad Ali 

Khan Subordinate J udge of Aligarh, dated the 8th of April 1901. 

m * ( 1898 ) I. L. R. 25 Cal. 630. (5) (1897) I. L. R. 22 Bom. 973. 

11 } N w p H. C. Rep. 1875. p. 117. (6) (1895 and 1898) I. L. R. 17 AIL 

s u'ssT) I. L. E. 8 Mad. 15. 294 and 21 All. 412. 

(40 (1897) I. L. R. 20 Mad. 283. (7) (1869) 12 Moo. I. A. 360. 


700 



II.) 


JAI SINGH PAL SINGH t>. BIJAI PAL SINGH 27 All. 418 


»*3 ™ ** *° «»»•* .... 

°' ““ T S k '" s “ th '“ «V“S D ”-”' 

5 Thakur SukhrlmT the P^inbiff was the adopted son «late 

SSSs 8 £r S"s. “ b r s ^rx a A “s rnr; - 

St" gf - «• ».ht' 8 .5l£?'S.‘"r„“s fis: 

flon fn him q ujVlusammat Laohhmm Kunwar an authority to adopt a 1995 A - w 
o to him. Sukhram Singh died on the 2nd of October 1889 but his N ‘ 20 * 

EST*r*l aft0r ^ deatb oau8ed fche authority to adopt to be regis- 
Sfff d u Ub0eqU ?u fc y ’ 0n , 10 29fch of July 1895 > 8he duly adopted the 

h ° Wa r kha , gr \ D , dBOn , of her brother Desraj Singh. On the 
same date according to the plaintiff, Mueammafc Lachhmin Kunwar 

“ ad ® a , W1 i [ by whloh fcbre . 0 Paeons, namely, Lekhraj Singh, Moti Ram 

managers of the estate and guardians 
Of the plaintiff until he attained majority. On the 3rd of August 1895 

achhrmn Kunwar died, and the three managers appointed by her will 
applied on behalf of the [418] plaintiff for mutation of names in his 
favour in respect of the estate of Sukhram Singh. Jai Singh Pal Singh 
however, opposed this application and applied to have his own name 
entered instead. The managers, owing, as the plaintiff alleged, to pres- 
Sure brought to bear on them by bhe Maharaja of Jaipur, negleoted the 
plaintiff s interest, with the result that the name of Jai Singh Pal Singh 
was entered in the revenue records as owner of Sukhram Singh’s estate. 

The defendants, who, besides Jai Singh Pal Singh, were certain 
persons holding derivative titles to portions of fche estate depending upon 
the validity of the title alleged by the principal defendant, set up fche 
defence fcbafc fche alleged authority to adopb and deed of adoption were 
forgeries and that no such documents were ever exeouted. Ifc was also 
alleged by fche defendants that at the dates of fche execution of these 
documents respectively. Thakur Sukhram Singh and Thakurani Lachhmin 
Kunwar were in a dying condition and unconscious, and so incapable of 
executing any document. It was further set up by them that the plain¬ 
tiff could not have been validly adopted, inasmuch as he is a grandson of 
DeBraj Singh, who was fche brother of Lachhmin Kunwar. Their conten¬ 
tion was that Musammat Lachhmin Kunwar oould not have contracted a 
legal marriage with the plaintiff’s father Raghubar Dayal, and that there¬ 
fore the plaintiff oould not have been legally adopted by Laohhman 

Kunwar. 


The Court of first instance (Subordinate Judge of Aligarh) found every 
material issue in the suit in favour of the plaintiff, and accordingly 
decreed fche claim. The principal defendant Jai Singh Pal Singh ap¬ 
pealed to bhe High Court;. 

With fchis appeal was heard a oonneofced appeal (No. 193 of 1902) 
which arose out; of a suit brought by Kunwar Malayam Singh and Kun¬ 
war Raghubar Pal Singh, who claimed to be co-heirs of Sukhram Singh 
to recover two-thirds of his property alleging, as did the defendants in 
the other suit, that there had been no valid adoption of Bijai Pal Singh. 

Mr. E. A. Howard , Babu JoQindro Nath Ghaudhri , Babu Satya 
Chandra Mukerji and Munshi Nawal Kishore, for the appellant. 

[419] Sir Walter Colvin , Munshi Gulzari Lal t Babu Sital Prasad 
Ghosh and Munshi Lakshmi Narain, for the respondents. 

The Chief Justice, after stating fche faots of bhe oase as above 
and discussing at some length the evidence bearing on those faota* came 

701 



27 All. 420 


ISDIAH HIGH OO0BT BEPOBT8 



1901 

DEO. 23. 


APPELLATE 

CIVIL. 

27 A. 417=2 
A. L- i. 36= 
1906 A. W. 
N. 20 


to the conclusion that the authority to adopt, the deed of adoption and 
the fact of adoption h&d been satisfactorily proved, and that there was 
nothing in the evidence or in the arguments adduced before the Court t»o 
throw doubt upon the propriety of the decision of the Court below in 
respect of tbe questions of fact determined by it. 

His lordship’s judgment then continued :— 

I now come to deal with the legal question which has been raised on 
behalf of the defendants appellants, namely, that an adoption by a widow 
of her brother’s grandson cannot, according to Hindu law, be supported. 
The argument is that, just as in the case of an adoption by a father the 
mother of the adopted child should be a person between whom and the 
adopting father there might have been a legal marriage, so also in the 
oase of an adoption by a widow with the assent of her husband the father 
of the adopted child must be a person who might lawfully have been the 
husband of the adoptive mother. This view is supported by Sir F. Mo* 
Naghten in a lengthy comment upon the oase of Dagumbaree v. 
Tarawionee (1), and is accepted by some other writers on Hindu law, but 
it does not meet with general approval. Referring to it, Mr. Maynein 
his treatise on Hindu Law and Usage says (6th Edn., p. 173) : It 

seems to me, however, with the greatest respeot, that this is introducing 
into the Hindu theory of adoption a second fiction, for which there is no 
foundation. The real fiotion is that the adopting father had begotten the 
ohild upon its natural mother j therefore it is necessary that she should 
be a person who might lawfully have been his wife. There is no fiotion 
that the natural father had also begotten the ohild upon the adopting 
mother. The natural Bon becomes the son, not merely of the partioalar 
wife from whom he is bom, but of all the wives j and the authors 
of the Dattaka Mimansa and Dattaka Chandrika seem to think that 
the same result follows in the oase [420] of several wives from an 
adoption. The fiotion can hardly extend to the length of his being 
conceived by all. In faob it would appear that the Hindu law takes 
no notice of tho wife in reference to adoption. The relation of the 
adopted son to her arises upon adoption. But the balance of authority 
and reasoning appears to be opposed to the idea that relationship 
to her has any effect upon the ohoioe of 'the boy to be adopted. The 
authority whioh is relied upon for the view presented to us by the 
learned counsel for the appellants is a comment of Nanda Pandita, con¬ 
tained in the Dattaka Mimansa, seobion 2, article 33. In article 33, 
referring to the declaration of Viddha Gautama, mentioned in the pre¬ 
ceding artiole, namely, “ in the three superior tribes, a sister's son is 
nowhere mentioned as a son,” Nanda Pandita declares that the ex¬ 
pression ' sister’s son ’ is inclusive of the son of a brother also. Hence 
this meaning is deduced that a brother’s son must not be adopted by a 
sister ; for brothers are only mentioned to be adoptive parents." And at 
the end of the succeeding article he states:—‘'The adoption of a brother s 
son by a sister or a sister's son by a brother could nob take place on 
account of the difference of their kind, in being male and female, res¬ 
pectively." In a later passage dealing with a declaration of Caunaka that 
the boy to be adopted should bear “ the reflection of a son, Nanda 
Pandita makes the oommenb that the boy should bsar the resemblance 
of a son," that is, " the capability to have sprung from the adopter 
himself through an appointment to raise issue on another s wife, 


(1) F. McN. 170, App 10. 
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Unt kinsman,' ZtJT °' * br0tW - a or dis- 
that these passages establish^L\ h ^ ^ 16 ta a ^° d 
the eanotioo of the husband she milfl ». ^ 61 ? * Wldow adopfi0 wilih 
She oould not have been legally married 6 11 ?° n fc ° Wh ° 80 father 

regard as a rigid maxim of law vitiaHno ru ^ We are a8ked to 

The rule thus laid down by p!n^’‘ ° P “ ° f * he . plaintiff ' 

rule of Viddha Gautama and PaDdll,a >« an extension oE the 

obsolete oustom of Niyoga acoord b f ba80d up0Q ths 

SS£ £.*t iwass ■r.r^sjs 

Kaned ffomB ' Df °™ at '“ U P™ ‘he question before us is to 
yeaned from the elaborate judgment of my brother Banerii who 

Pr y™ Council ortC Whi ° b Wa8 affcerwardB “pheld by ‘he 

and Ii “ , ?K 8 0986 of Bha dwan Singh v. Bhagwan Singh (1) 

Edge The“ones in 0, f !? that caB « °l Chief Justice Sir John 

rnnn!V Th . q A fc J 0r , d6terlll,n9tl0n ln tha ‘ °»se was as to the validity 

amons kth fh 0 dU P"! ° f tbe Benares Soh ° o1 ' o! a ° adoption 
“ ' „ regenerate classes of a sister's son, of a daughter's son, 

or of a son of the sister of the mother of the adopter. The result of 

accepting the rule laid down by Nanda Pandita that a brother’s son cannot 

be adopted by a sister, if the rule was ever intended to apply to a widow 

who makes an adoption with the sanotion of her husband, which appears 

been 6 d° t^d doubt . fuI ’, eD ,‘ all8 u the aDOmal y. that if a brother's son has 
aannt d° P 8 l by “ hu9band ,n bis We-time, the adoption is legal and the 
adopted son become^the son, not merely of his adoptive father but of 

the adoptive fathers wife, although snob wife could not have legally 
been married to his father ; and yet the wife surviving the husband and 
h&vrng authority from tbe husband to adopt a ohild oould not adopt tbe 
same boy. It would also follow that if the husband in his life-time 
gave express sanction to his wife and directed her to adopt the son of 
ms brother she would not be capable of oarrying out the direction by 
reason of the rule in question. It is admitbed that if Sukbram Singh 

«r -ki » 10 bl8 hfe ' tlme t0 adopt a S0D ' tha Plaintiff would have been 

eligible for adoption and that no exception could have been taken to the 

ohoioe of him. There would be this further anomaly, that if a Hindu 

oavmg two wives authorized the adoption of a son by one wife, suoh 

wile might lawfully adopt the son of a father whom the other wife oould 

not have legally married and yet the son so adopted would beoome the 
Bon of both wives. 

[422] Now undoubtedly the Dattaka Mimansa is a work of high 
authority. No rule laid down in it can be lightly rejeoted. Their 
ordabipa of the Privy Council in the oase of Bhagwan Singh v. Bhag- 
Singh, (1) which came before them on appeal from the deoision in 
e case to whioh I have already alluded, in which the validity of the 
^option of a mother's sister’s son by a Hindu of any of the three 
fn 8 M Ilei £ fce °* a08e0 waB th0 anbjeot of consideration, observed in regard 
Dattaka Mimans a as follows " To call it infallible is too strong 

(1) (1896 and 1898) I. L. R. IT 111. 294 and 21 Alt 412 / ~ “ 
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.... ornmagion, and the estimates of Sutherland and of West and Bnhler 
DEck geem nearer to the true mark ; but it is clear that both work.. mart be 

— accepted as bearing high authority for so long a time that they have 

appellate becomg imbe aa s a j n the general law. Then towards the end of the 

C 1Y ’ judgment their Lordships say For 80 or 90 years there has been a 

27 5. 417=2 steady current of authority one way in all parts of I p dia. 14 haS been 
A. L J. 36= aeoil ^ 9fl t lba t the preoepts condemning adoptions, such as the one made 

190 5 A on W ‘ in this cape are nob monitory only but; are positive prohibibione, and that 
N ' 2 °' their effect is to make such adoptions wholly void. That has been 

settled in such a way and for suoh a length of time as to make it incom¬ 

petent to a Court of Justice to treat the question now as an open one. 
As I understand their Lordships' judgment they do not intend to con- 
vev by it that all the rules laid down in the work of Nanda Pandita are 
to be taken as unerring and rigid maxims of law to be accepted m ftll 
cases without question, but rather that they are to be regarded as of the 
highest authority, and when supported by a steady current of authority 
must be accepted as binding. I may point out one rule laid down by 
Nanda Pandita which has not been aocepted, and that is the rule that a 
widow cannot adopt. Referring to the language of Atri that an adoption 
is to be made " by a man destitute of a son only he observes, seo- 
tion (1), article (15)From the masculine gender here beingused it 
follows that a woman is incompetent to adopt. Aooordingly Vashishtba 
ordains ' Let not a woman either give or reoeive a son in adoption, unless 
with the assent of her husband.”’ Then comes the following 
Dassa^e:—“From this the inoompetenoy of the [423] widow is 
deduced, since the assent of her husband is impossible. Later on, 
in section 1, article 28, he bhus explains the expressston unless with the 
assent of her husband’ :-"Besides this part of the text unless with 
the assent of her husband' is an exoeptive exemption from the general 
prohibition contained in the part preceding let not a woman e'therg 
or accept a son;’ and in it the assent of the husband is the cause. There¬ 
fore the widow is inoompetent to adopt; for, her husband being dead, 
eince his assent, is impossible, the exemption destitute of the cause to 
give it effect is without validity and other means of deduoing her autho¬ 
rity a-e wanting.” This is not consistent with the recognized rule which 
prevails in at least the parts of India which are governed by the law 
the Benares School, that a widow may adopt, provided that 

tained the ganotion of her husband in his life-time. 1 ftm “ ot , ;a 
that any other of the old commentators has affirmed the rale so lam 
down bv Nanda Pandita that a widow oannot adopt her brother s son 

grandson, and our attention has not been directed to any other old 

authority. Messrs, West and Buhler in their work on Hindu Law, 

3 rd Edition, Vol. 3, p. 1032, make the following comment upon this 
question :-“In the earlier form of the law, as the relation of the adop 
ted son to his adoptive mother was merely incidental, the doctrine of a 
possibility of union between her and the real father seems not to ave 
developed. It grew up as natural feeling gradually gave to t e a P 
mother, as compared with the adoptive father, a more and more impor 
taut relation to the child whom they broughb up as their own. jThen, 
as the condition was accepted of a possible union of the 
with the ideal father to produoe the adopted son, a oor [® 8p ° a mothet 

JtoK Mtor. Tto, it »». f to .amibtoa, thon gh .to to* 
universally, that where the real father and the adoptive mother coma 
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pot) withoub incest have joined in prooreating the boy, he is nob a fib sub¬ 
ject for adoption. 

Dr. Jolly, in Mb Tagore LeotureB on the Law of Adoption at 
pages 162 and 163, expresses strong dissent from the rule laid down 
by Nftnda Pandita. Referring to the gsneral [421] prohibition to 
adopt certain relations laid down by Sutherland, that no one can be 
adopted who might not have been the legitimate son of tbe adopter by a 
legal marriage with his mother, be observes that ** a dose examination 
of the original authorities shows that there is very little, if anything, in 
the Sanskrit treatises to warrant the formation of suoh a rule as this/' 
He further observes that the whole question turns on the real import of 
a somewhat obsoure passage in Nanda Pandita’s Datbaka Mimansa. 
Nanda Pandita has apparently borrowed the elements of his theory from 
the Dattaka Chandrika and has literally transcribed from that work 
(II, 8) the sentiment that those only are capable of being adopted who 
might have been begotten by Niyoga and the like. This is an inference 
drawn from the principle that adoption imitates nature and that the 
adopted son ought bo resemble a natural son. He further observes : — 
Nanda Pandita has connected this theory with the prohibition to adopt 
a brother’s bod, or a sister’s son, and has developed a general theory of 
forbidden relationship which he oompares to forbidden relationship in 
marriage. This, however, is nothing but an analogy. It is one thing to 
speak of one who is unlike a son and another thing to exclude everyone 
from adoption whose mother the adopter might not have legally married. 
He also points out (at p. 164) that the oustom of Niyoga was obsolete 
even in the time of some of the oldest Smriti writers, and that its obsolete 
character was reoognized to the fullest extent in the Dattaka Mimansa 
(II, 64—68), and writes:—“If therefore Nanda Pandita makes ubg of this 
obsolete custom in order to justify his own opinions in regard to a 
different praotioe, it is no better than if a modern European Judge 
would try to settle a question regarding the offspring of an illicit con¬ 
nection by a reference to jus primcc noctis Referring to the passage in 
the Dattaka Mimansa that “the adopted son must be the resemblance or 
reflection of a son,” i.e, t fit to be produced by tbe adopter through 
Niyoga and to tbe mistake made by Mr. Sutherland iD oonfounding 
Niyoga with legal marriage, Mr. Mandlik in his Vyavabara Mayukha 
(at page 480) observes:—‘ Niyoga is not a marriage at all of any kind 
whatever ; and further, l ' Niyoga presupposes at the least a former 
[125] betrothal of tbe woman with whom the said Niyoga is presuppos¬ 
ed. Niyoga, strictly speaking, means the raising up of issue on the 
widow of a deceased by some one on appointment. As a practice it has 
been reprobated by Manu. At no time in India's History was Niyoga 
ever exalted to the rank of marriage ; and it is now a mere fossilized 
relic of the past. Marriage is one of the principal Samskaras amongst 
the Hindus ; whereas Niyoga is neither a Samskara nor even a mere 
Inferior popular observance sanctioned by oustom. At tbe best it was 
according to Manu a beastly practice reprobated by the learned and 
expressly prohibited in tbe Kali age.” Dr. Jolly sums up the result of 
his review of tbe principal doctrines of the Indian Law of Adoption as 
follows :—" It is simply a misfortune that so muoh authority should 
have been attributed in the Courts all over India to suoh a treatise as 
Nanda Pandita’s Mimansa, whioh abounds more in fanciful distinctions 
than perhaps any other work on adoption. It is high time that the 
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190 4 numerous other treatises on adoption should be thoroughly examined 

Deo. 23 . and given their due weight. Even hitherto in spite of the pressure 

- exercised by the authority of Nanda Pandita, the prevailing tendenoy of 

Appellate decieions has been in favour of divesting adoptions of arbitrary restric- 
Civil. |.j on8 w hi c h have no foundation in equity and justice.” Mr. Golab 

27 A. 417=2 Chandar Saroar in his leotures on the Hindu Law of adoption, in dealing 

A. L J. 36= with the restrictions based upon relationship regarding the selection of 
1903 A. W. the boy to be adopted, writes, at page 313, as follows:—“ These res- 
N ‘ 20, trictions are not only not found in the most authoritative Smritis and 
in the commentaries anterior to the Dattaka Mimansa, but are opposed, 
as I shall ehow later on, to institutions reoognised by them. The texts 
of the minor Smritis bearing upon this subject are for the first time 
notioed by Nanda Pandita, who has laid down certain restrictions. But 
there appears to be an insurmountable difficulty in understanding 
whether any general principle of exclusion from the capacity of being 
adopted was intended to be laid down by him, and if so, what that prin¬ 
ciple is.” 


Dr. Jogindro Nath Bhattacharji in his commentaries on Hindu 
Law, adversely criticises the conclusions arrived at by [426] Mr. 
Mayne on this question. According to him the test in selecting a 
boy for adoption is the possibility of Niyoga, and not the absence of 
such relationship between the adoptive father and the natural mother as 
renders marriage impossible. He writes (at p. 167):—“If there had been 
any fiction in adoption based on Niyoga, the rule of selection under 
consideration would have been the very opposite of what is now accepted 
by the modern text-writers. The doctrine favoured by them is that only 
the relationship between the adoptive father and the natural mother has 
to be taken into consideration. But, according to the ancient praotice 
of Niyoga, a son was begotten on the wife or widow of a sonless man by 
a sapinda. In making suoh appoinment Burely the relationship between 
the woman and the levir was taken into consideration, and not the 
relationship between the sonless man and the wife of the levir.” Further, 
he adds:—“The rules as to Niyoga furnished only the test of eligibility. 
When a husband adopts, he is the author of the act, and the rules and 
restrictions ought to be considered with reference to him. When a 
female makeB an adoption, she is the author of the aot; and in making 
a proper selection she must consider her relationship with the natural 
father.” The learned writer admits that the adoption of a boy seleoted 
on these principles may sometimes lead to incongruous relationship bet¬ 
ween the child adopted and the husband and wife of the person aotually 
adopting. Commenting upon the view expressed by Mr. Mayne in the 
extract whiohl have quoted, he Bays:-—“If the learned author knew even 
the elementary canons of our religious observances, he could not have 
made the erroneous assertions contained in the above extraot.” I am 
unable to see the force of this criticism, particularly as the canons of 
religious observances referred to are not specified. It seems to me, how¬ 
ever, that the views expressed by Mr. Mayne, as also by other modern 
writers on Hindu Law, are reasonable. It is difficult to understand how 
a boy who is admittedly eligible for adoption by a husband can be regar¬ 
ded as ineligible if the adoption is by the widow of that husband with his 
sanction. The widow can only adopt with the sanction of her 
husband, and, as Nanda Pandita writes, commenting upon the rule 
[427] laid down by Satyashada, the filiation to the father proceeds from 
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the sanction only of the father and not from the aot of adoption, for the igna 
wife in adopting is merely an agent. The passage runs thus Sec- Deo. 39. 

SI? . * ar ^ . Now the oonneotion of lineage to the father is the - 

filiation as his son, and such filiation proceeds from the sanction only of Appellatb 
the father ; not from the act of adoption for the agent of that in this in- 
stance is the wife. Aooording bo this rule the real adopter is nob the 27 A. 417=2 
widow, bub her deceased husband through her agenoy. If the deceased A L. J. 36= 
husband be regarded as the real adopter, then it Beems to follow that the 4.W. 
adoption of the son or grandson of his brother-in-law is unobjectionable. 

Mr. Jogiodro Chander Ghose in his recent work on the principles of the 
Hindu Law rejects the theory propounded by Nanda Pandita. He writes 
as follows, at p. 532 :—■** Another and a still more surprising rule was 
supposed by modern lawyers to regulate adoption. It was that the boy 
should not be so related that his natural father could nob marry the 
adoptive mother. The rule was given effeob bo in some early cases, but 
more recent oases have established that it has no foundation in Hindu 
Law.” It seems to me that the weight of opinion amongst mordern 
writers on Hindu Law supports the validity of the plaintiff’s adoption. 

The case law on the subjeot is very soanty. One decision of a 
Bench of this High Court has been strongly relied upon on the part of 
the appellants as deciding that a widow cannot affiliate a brother’s son. 

ThiB is the case of Uusammat Battas Kuar v. Lachman Singh (1). In 
that case Pearson aod Spankie, JJ., held that the adoption by a widow 
of her brother's son was not valid. It appears from the judgment 
that the sanction of the husband to the adoption had not been obtained, 
and therefore the adoption was clearly invalid. It was unnecessary 
therefore for the learned Judges to consider the question of the eligibility 
of the boy who was adopted, and the view expressed by them on this 
point, however worthy of respeob, may be treated as obiter dictum. Once 
the Court found that no authority was given for the adoption, it was 
bound to hold the adoption invalid. Dr. Bbattaoharji in his [428] 
work to whioh I have referred relies upon the ruling in this case. 

Bub he has inaoourafcely stated that in that case the adopting widow 
was acting under her husband s authority. Ho writes:— Following 
the authority of the Datbaka Mimansa, the Court in that case Bet aside 
an adoption by a widow aobing under her husband's authority where 
she had selected the son of her brother.” The same question oame 
before a Bench of the Madras High Court in the case of Sriramulu v. 

Bamayya (2). In that case it was held by Kiuderaley and MubbuBami 
Ayyar, JJ. f that the adoption of a wife’s brother was valid. In the 
course of his judgment Muttusami Ayyar, J., observes:—"The Sub¬ 
ordinate Judge is therefore in error in supposing that because the adoption 
of a step-brother is forbidden, the rule that legal marriage must have 
been possible between the adopter and the mother of the adopted boy, 
does not refer to their original relationship. It is true that in Dattaka 
Mimansa, seobion II, 33-34, a sister is said nob to be competent bo adopt 
her brothor’B son, in the same way in whioh a brother is incompetent to 
adopt his sister’s son. Bub this restriction iB nob to be found in Dattaka 
Obandrika, and, as observed by Mr. Mayne in his work on Hindu Law, 
and, as repeatedly ruled by this Court, an adoption made by a woman is 
made for her husband. There is, moreover, no foundation in the text for 


(1) 7 N. W. P. H. C. Rep. 1875 P. 117.. (2) (1881) I. L. R. 3 Mad. 15. 
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the rule that the adopting mother must be a person who might have 
legally married the natural father of the adopted boy. 

In the case of Ragavendra Ran v. Jayaram Rau (l) in whioh the 
validity of the adoption by a Hindu widow of the son of her eister's 
daughter was in question, the Court, consisting of Subramania Ayyar 
and Benson, JJ., held that suoh an adoption was valid. In the course 
of their judgment they observed:—‘"The only other objection taken to 
the legality of the adoption reeted on the fact that the adoptive mother 
Seshammal is the cousin of the natural father of the respondent. But 
this contention is also untenable, since it has been ruled in this Court 
that the adoption of a son of even a wife’s brother is good— Sriramulu v. 
Ramayya (2). It is soarcely necessary to say that it is immaterial in 
suoh a case whether the adoption is [429] made by a man himself or by 
his wife after his death, for the adoption is for him.” 

The same question came before a Bench of the Bombay High Court 
in the case of Bai Nani v. Ghunilal (3). In that oase it was held that 
the adoption by a Hindu widow of her brother’s son was valid. Ranade 
J., in the oourse of his judgment, in dealing with the restriction sought 
to be imposed upon the right of adoption, observes:—“There is a general 
unanimity among the authorities that there is nothing in the Smruti 
texts, or in the commentaries of Mitakshara and Mayukha chiefly in 
force in Guzerat, whioh suggests any such particular limitation in the 
matter of adoption. The prohibitions based on near relationship had 
their origin ohiefly in the Dattaka Mimansa, a work of Nanda Pandita, 
who relied solely upon the texts of Shaunaka and Sakala." Referring to 
these texts he says:—” These original texts expressly lay down among 
negative prohibitions the oases of the daughter’s son, the sister’s son, and 
the son of the mother's sister as ineligible for adoption in the case of the 
three higher castes of Hindu society. Nanda Pandita further enlarged 
their soope by analogical reasoning, and expressed an opinion that for 
the same reason that a brother could not adopt his sister's son, a sister 
could not adopt a brother’s son.’ 5 Later on the learned Judge observes 
as follows:—“As far as sister's son and daughters son and mother’s 
sister’s son are concerned, Nanda Pandita had the authority of express 
texts to support him, and his remarks in respect of them furnished only 
the reason of the rule. In respeot of the further extension of the prohi¬ 
bition to near relations of the adopting widow, there is no such textual 
authority and the commentator cannot legitimately olaim the functions 
of the Smruti writer. * * * * 

* * * The extension sought to be given by Nanda Pandita 

in the Dattaka Mimansa, and after him by the author of the Dattaka 
Chandrika, is clearly far beyond the Boope of a commentator’s functions; 
and unless suoh an extension has seoured general adherence in the gene¬ 
ral consciousness, or the habits and practices of the people, British Courts 
of Justice administering Hindu Law are not bound to give effect to it as 
[430] part of tbe general law [Collector of Madura v. Moottoo Ramalinga 
(4)].” The learned Judge further observes that:—“It deserves notice 
that for the reasons whioh led their Lordships of the Privy Counoil to 
rule in Srimati Uma Deyi v. Gokoolanund Das Mahapatra (5) that the 
positive restrictions laid down by Nanda Pandita were only directory 

(1) (1897)1. L. R 20 Mad. 283. (4) (1869) 12 Moo. I. A. 436. 

(2) (1881) I. L. R. 3 Mad. 15. (5) (1878) L. R. 5 I. A. 40. 

(3) (1897) I. L- R. 92 Bom. 978. 
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and nob prohibitive, even if this extension to the widow’s near relations 
wero permissible, the restrictions would be at best directory only, and not 
mandatory; proper to be observed, but not obligatory and enforceable as 
positive law,” 

With the exception then of the diotum in the case of Battas Kuar v. 
Laohman Singh, no authority has been laid before us in which the vali¬ 
dity of an adoption by a Hindu widow of her brother s son or grandson 
haB been oalled in question. In the oaBe of Battas Kuar v. Lachman 
Singh, as I have pointed out, it was unnecessary to determine the ques¬ 
tion, inasmuoh as the adoption was clearly illegal, the widow nob having 
obtained the sanction of her husband to make an adoption. I can find 
no sufficient grounds in the authorities for limiting the field of ohoice in 
the matter of adoption as we are asked to do by the appellants. So far 
as I oan discover, the weight of reason and authority supports the vali¬ 
dity of an adoption by a widow to her husband of her brother's son or 
grandson. I would therefore dismiss the appeal with costs. 

BanebJI, J.—The questions to be determined iD this appeal are 
three in number; (l) whether Sukhram Singh granted permission to his 
wife, Musammab Laohmin Kuowar, to adopt; (2) whether Musammat 
Laohmin Kunwar did in fact adopt the plaintiff, and (3) whether such 
adoption, if made, is valid under the Hindu law. 

Hpon the first two questions I have little to add to what has been 
said by the learned Chief Justice. The plaintiff has produced copies, 
obtained from the Registration office, of (1) a document purporting to 
have been executed by Sukhram Singh on the 30th of September 1889, 
granting authority to his wife to adopt a son ; (2) a deed of adoption 
exeouted by Laohmin Kunwar on the 29th of July 1895, and (3) 
a will made by her [431J on the same date. The non-production 
of the original documents has been fully and satisfactorily accounted 
for. All the persons in whose possession the document could possibly 
be were summoned, and, as none of them produced the originals, the 
plaintiff was entitled to adduce secondary evidence of their contents. 
The authority to adopt was registered on the 30th of Ootober 1889, that 

is, twenty-eight days after the death of Sukhram Singh. It was mentioned 
in a sale-deed, exeouted by Lacbhmin Kunwar on the 6th of November 
1890, nearly five years before the adoption of the plaintiff and long 
before his birth. There was apparently no object in fabricating the docu¬ 
ment so far back as 1889, and no satisfactory reason has been suggested 
for its fabrication. It is in the highest degree improbable that Hesraj, 
the father of the plaintiff's natural father, fabricated the document in 
the hope that a son would be bom in the future to his own son whom 
Laohhmin Kunwar might adopt. It has not been shown that Desraj 
himself had a son of tender years who might possibly be adopted. We 
have further the sworn testimony of Moti Ram and Rup Kishore, two of 
the witnesses to the dooument, to the effect that Sukhram Singh executed 

it. There is alBO the evidence of the pleader, Ram Prasad, a distant 
relation of Sukhram Singh, who has stated that having heard that 
Sukhram Singh was seriously ill the witness went to see him; that 
8ukhram Singh showed him the authority to adopt and aBked him 
whether the document had been correctly drawn up; that the document 
bore Sukhram Singh’s signature at the time, and that the witness advised 
him to get the dooument registered. He further Btates that be was con¬ 
sulted because he was a legal practitioner. There is no reason to disbelieve 
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this witness, who is evidently unconnected with either of the parties. 
His evidence, ooupled with the other evidence in the case, fully esta¬ 
blishes the genuineness of the authority to adopt. The objections 
taken bo that document by the learned counsel for the appellants 
have been fully disposed of by the learned Chief Justioe, and I entirely 
agree with him. The execution of the deed of adoption and the will, 
dated the 29th of July 1895, by Laohhmin Kunwar has been amply 
proved, and it has also been established beyond doubt that the usual 
[432] ceremonies of adoption were gone through. On the 1st of August 
lb95, that is, three days after the adoption, the faob that it had taken 
place was reported bo the Collector by Kunwar Lekhraj Singh, and a few 
days afterwards, that is, on the 10th, an application was made on behalf 
of the plaintiff for mutation of names. These facts leave no room for 
doubt as to the aotual adoption of the plaintiff by Laohhmin Kunwar 
and, indeed, this part of the oase was not seriously pressed by the learned 
counsel for the appellants. 

The third question, namely, that of the validity of the adoption is, 
however, nob free from doubt. It is urged that as the plaintiff Bijai Pal 
Singh is the grandson of Desraj, the brother of Lachbmin Kunwar, he 
could not under the Hindu law be adopted by her. The question has 
not yet been authoritatively decided in these provinces or in the Bister 
provinoe of Bengal. In Musammat Battas Kunwar v. Lachman Sing (1) 
the learnd Judges expressed the opinion that a woman may nob adopt 
her brother’s son. As, however, they held that the widow who made 
the adoption in that case had nob been authorized by her husband to 
adopt a bod, the opinion they expressed on the point now in question was 
only obiter dictum. The question was nob disoussad. All that the learned 
Judges say is that “no sufficient reason is shown why the dootrine of 
Nanda Pandiba that a woman may nob affiliate a brother’s son should 
nob be aooepbed as correct.” The only other case in Upper India in whioh 
the point was raised was, as far as I have been able to find out, the case 
referred bo in Sir Franois Macnaghten’s Considerations on Hindu Law, 
bub in that oase the point was not actually deoided. Against the opinion 
of the learned judges of this Court referred bo above are the diota of the 
Madras High Court in Sriramulu v. Bamayya (2) and Bagavendra Ban 
v. Jayaram Ban (3) to the effeot that an adoption made by a woman is 
mado for her husband, and that there is no foundation “ for the rule that 
the adopting mother must be a person who might have legally married 
the natural father of the adopted boy.” In the Bombay Presidency 
the Sastris did, in some cases referred [433] to in West and Buhler 8 
Hindu Law, p. 1033, deolare such an adoption to be illegal, but in the 
recent oase of Bai Nani v. Chunilal (4) the Bombay High Court has 
ruled the contrary, and held that under the Hindu law a widow may 
adopt her brother’s son. 

Such being the state of the case law on the subject, we have to deter¬ 
mine whether aooording to the authorities on Hindu law an adoption by 
a widow of her brother’s son, and neoesBarily of her brother's grandson, 18 
valid or not. The works of high authority on questions relating to adoption 
in the Benares School are the Datbaka Chandrika and the Datbaka 
Mimansa. According to those treatises the best of eligibility for adoption is 
“the capability to have been begotten by the adopter through appointment 

_ .I, - • 

(1) 7 N. W. P. H- C. Rep. 1875, p. 117. (3) (1897) I. L. R. 20 Mad. 288, at p. 289. 

(2) (1881) I. L. R. 3 Mad. 15. (4) (1897) I. L. R. 22 Bom. 973. 
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an * B ? 1? 'n* Datt f * Chandrika, a. V, § 8, and Dattaka Mimanaa im 

s * rri j t ^ ono ® ru ^ 0 by Mr. Mayne in his oelebrated work, Deo. 99. 

on Hindu Law and usage that no one can be adopted whose mother - 

the adopter could not have legally married ” (6th Edn., p. 169). This AP * BLLATE 
rule manifestly applies to the oaso of a male person adopting a boy to — PIL ‘ 

himself. Nanda Pandita the author of the Dattaka Mimansa, has, 27 A. 417=2 

however, extended it to the case of a female. In b. II, § 32, he says i— b *!• 86= 

Brothers and sisters also of the whole blood are not reciprocally the 
adoptive ^parents of the son (of aoy of them.)” Again in § 33 he ob- 
serves:— ' The expression ' sister's son ’ is inclusive of the son of a 
brother also. Hence this moaning deduoad that a brother’s son must 
not be adopted by a sister. ” Similarly in § 34 he says “ The adop¬ 
tion of a brother s son by a sister, or a siBter’s son by a brother, could not 
take plaoe. The learned author does not base his conclusion upon the 
authority of any of the Smritis or institutes of sageB. The Dattaka Cban- 
drika, whioh is of an earlier date than the Dattaka Mimansa, does not lay 
down any such prohibition in the case of adoption by a female. Nor is 
it found in any of the texts of the sages Saunaka and Sakala from which 
most of the rules contained in the Dattaka Mimansa are deduced. It 
is not easy to follow the reasoning upon which the rule propounded by 
[«1] Nanda Pandita iB founded. After quoting the text of Manu:— 

“If one among brothers of the whole blood (ekjata) be possessed of male 
issue (putraban) Manu pronounces that they all are fathers of the same, 
by means of that son”—he observes:— ’In this text the state of brothers 
as adoptive fathers being propounded, their incapacity to be the objects 
of adoption follows." Referring to the use of the word "brothers” he 
states:—‘From the masculine gender being used, it results that brothers 
and sisters also of the whole blood are not reoiprooally the adoptive 
parents of the son (of any of them),” and then he deduces the rule in 
$ 33 wbioh I have quoted above. It may be observed that according to the 
authorities of the Benares Sohool a woman canDot adopt a son unless 
authorized by her huBband to do so. Vashista and Baudhayana ordain 
that “a woman shall neither give nor aocopt a son exoept with the hus* 
band's assent.” (Bhattacharji’s Hindu Law, 2nd Edn., p. 152, and 
Dattaka Mimansa, s. I, section 15). An adoption made bo herself is 
therefore not valid (Mayne, p. 140). It has also been held that an 
adoption is made to the husband only, and that he may make an adop¬ 
tion “without his wife’s assent and notwithstanding her dissent, al¬ 
though the aot of adoption affiliates the boy both to the husband and 
the wife (Mayne, p. 139). A Hindu widow governed by the Mitakshara 
law of the Benares Sohool may, with the express permission of her hus¬ 
band given in his life-time, adopt a son, but such adoption is to the hus¬ 
band. In making it the widow, according to the authorities, acts only 
as the agent of the husband. This appears not only from the texts of 
Vashishta and Baudhayana cited above, but also from the Dattaka 
Mimansa itself. In e. I. § 19. the author says:—“ The connection of 
lineage to the father is the affiliation as his son ; and Buoh of bliabion pro¬ 
ceeds from the sanotion only of the father; not from the aot of adoption, 
for the agent of that in this instance is the wife. 

Their Lordships of the Privy Council also appear to have been of 
the same opinion in the case of Chowdry Pudum Singh v. Koer Oodey 
Singh (l). It was held in that case that an adoption may be made by a 

(1) (1869) 12 Moo. I. A. 858. 

711 



1904 

Dec. 23. 

APPELLATE 

Civil. 

27 A. 417=2 
A. L. J. 36= 
1909 A. W. 
N. 20. 


27 All. 435 INDIAN HIGH COUBT BEPORT8 [Yol. 

widow under an authority [435] conferred upon her for that purpose by 
her husband, but such authority must be strictly carried out, as the 
adoption is for the benefit of the decesased husband and not the widow 
alone. See also the note appended to Vyavastha No. 508 in the 
Vyavastha Darpan by Shama Charan Sircar. As it must now be taken 
to be well established that a widow making an adoption acts as the agent 
of the husband, and as the adoption is to the husband, the test of 
eligibility must be the test which would have applied had the adoption 
been made by the husband himself in his life-time. It has been ruled, 
and is indeed conceded, that a man may validly adopt the son of his 
wife’s brother. Such an adoption would not offend against the rule that 
no boy should be adopted whose mother in her maiden state could not 
have been married to the adopter, or with whom the adopter could not 
have “oarnal knowledge” aooording to the obsolete practice of niyoga. 
If, therefore, the husband could himself have adopted the boy, there 
appears to be no reaBon why bis widow, who is merely his agent in this 
respect, should not be competent to do so, and there appears to be no 
valid reason for extending tbe rule to the widow. It seems that when 
Nanda Pandita declared that a brother’s son must not be adopted by a 
sister he had in view an adoption by a woman to herself, which in his 
opinion would not be an adoption to her husband. He could not possibly 
have contemplated the case of a widow, for, according to him, a widow 
is incompetent to adopt (§ 16, s. I). The rule propounded by him can 
only be justified on the principle of incongruous relationship (t hrudha 
sambandha). No doubt it would offend Hindu ideas if a woman were to 
beoome, as she must beoome by adoption, the mother of her brother’s 
son, but this would happen if the same boy had been adopted by the 
husband himself in his life time or by another widow, after his death 
under his express authority. The consideration of incongruous relation¬ 
ship should not therefore justify the extension to widows of the oonverse 
of the rule whioh obtains in the case of a male making an adoption. The 
Dattaka Mimansa is no doubt a work of high authority on questions of 
adoption, bub, as observed by their Lordships of tbe Privy Council in 
Bhagwan [436] Singh v. Bhagwan Singh (1) “to call it infallible is too 
strong an expression, and the estimates of Sutherland and of West and 
Buhler seem nearer the true mark.” In some respects the view of Nanda 
Pandita has not been adopted by the Courts, and it seems to me that to 
adopt them in this instance would be unduly straining a rule which was 
manifestly laid down bo govern adoptions by males only. For the above 
reasons I am unable, with due deference, to agree with the opinion ex* 
pressed in the case of Musammat Battas Kuar v. Lachman Singh (2) 
and to hold that the adoption of the plaintiff by Laohman Kuar offends 
against Hindu law and is invalid. I aUo would therefore dismiss this 
appeal with costs. 

BY the COURT: —The order of the Courb is that the appeal be dis¬ 
missed with costs. 

Appeal dismissed. 


(1) (1899) I. L. R. 21 All. 412. (2) 7 N. W. P. H. 0. Rep. 1875, p. 117. 
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Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice 

Sir William Burkitt. 


Mihin L\l {Defendant v . Badri Prasad { Plaintiff ).* 

[6th January, 19J5 ] 

Suit by co-sharer against limbirlar for profits of his share ^Limitation- 
AiVc'rsc possessthi—Nature of possession of lambardar 

h ' h9 , h ^ a o:Mhar0r VWmttt in a «uib against the lambardar foe 

hie shire of profits for three yeirs aateoaleat to the s a ?t has reoaivol no proQfcg 

for twelve years previous to s lit is QO t by itself sufficient to bar the suit in the 
absenoa of evideioe tbit the defendant lunbirdir was d iring those twelve 
years hoMmg adversely to the plaintit! flaj Bahadur v. Bharat Stngh (l), 
followed. Muhaymai fJumin v. Badri Prasad (2), distinguished. Mahadeo 
Prasad v. Baja Sawal Singh (3), dismissed. 

[Ref. 4 A. L. J. 27—29 All 152=1907 A. W. N. 5 ; 1207 A. W. N. 195; 5 N. L. R 41= 

, ' °’ 5 ; 7 . *• J* J- 393 = 31 All. 889 ; 11 I. C. 89 ; 2 A. L. J. 3=26 A. W. N. 
316 ; Diat 4 A. L J. 473 ] 


The suit out of whioh this appeal arose was brought to reoover 
from the defendant a share in the profits of certain zamindari property 
of whioh the plaintiff alleged himself to be a oo sharer, the defendant be¬ 
ing the lambardar. The facts found were that the share in respect of 
whioh the suit was brought fromerly belonged to one Bhagwan Das, the 
plaintiff’s predecessor in title. He died in 1983, having been in 
enjoyment of the profits of the proDerty up to the time of his death. 
After the death of Bhagwan Das the property either did not [437J 
yield any profits, or the profits were so small that the successors of 
Bhagwan Das did nob trouble themselves about them. The lambardar, 
on the other hand, never denied the title of the plaintiff or set up an 
adverse title in himself until the year 1900. The Court of first instance 
(Assistant Collector of Btah) on these facts found that the defendant’s 
plea of adverse possession oould not be supported and on the merits 
deoreed the plaintiff's claim, and on apoeal the lower appellate Court 
(Officiating Distriot Judge of Aligarh) affirmed this deoision. The defen¬ 
dant appealed to the High Court where his appeal was dismissed by 
Banerji, J. He thereupon preferred the present appeal under seofcion 10 
of the Letters Patent. 

Babu Parhati Charan Chatterji, for tbe appellant. 

Munshi Gulzari Lai, for the respondent. 

Stanley, C. J., and Burkitt, J —This is an appeal under aeobion 

10 of the Letters Patent against a judgment of a learned Judge of this 
High Court. This suit was brought by the plaintiff to reoover from the de¬ 
fendant the share of profits of oertain property of whioh the plaintiff al¬ 
leged that he was a oo-sharer. The Court of first instanoe deoreed the olaim, 
and this decree was affirmed on appeal by the lower appellate Court, and 
also by the learned Judge of this Court in second appeal. We are of 
opinion that under the circumstances of this case the deoision of our 
learned brother was perfectly correot. It is found as a faot that the share 
of the property in respect of which the olaim was brought formerly be- 
longed to o ne Bhagwan Das, who was the predecessor in title of the 

* Appeal No. 42 of 1904* under eeotion 10 of the Letters Patent. 

(11 (1904) Supra p. 848. (3) L. P. A. No. 8 of 1902, deoidad 

(2) Weakly Notes, 1095, p. 88. 13th Juno 1902. 
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plaintiff. He died in the year 1889. Up to the time of his death Bhagwan 
Daa enjoyed the profits of his share. It is further found that after the 
death of Bhagwan Das the property either did not yield any profit, or 
that if it did yield any profit, the profit was so insignificant that the 
suooessors in title of Bhagwan Das did not trouble themselves in respect 
of it. It is further found that the appellant, who is the lambardar of 
the property, never denied the plaintiff’s title or Bet up an adverse title 
in himself until the year 1900. Having regard to these facts the learned 
Judge of this Court held, concurring with the views of the lower Courts, 

that the plaintiff was entitled to succeed. 

[438] The present appeal has been preferred on the ground that, 
inasmuch as it was not established in evidence that at any time during 
twelve years previous to the suit the plaintiff had obtained any profits 
his claim was barred by limitation. Reliance is plaoed in respeot of 
this contention upon several authorities, to which we shall shortly refer. 
One of these is the case of Muhammad Husain v. Badri Prasad (1). In 
that case it was held by our brother Aikman that the mere circumstance 
that a oo-sharer’s name is recorded in the revenue papers will not 
prevent a suit by him for his share of profits being barred by limitation, 
if in fact he has received no profits for more than twelve years prior to 
the suit. On a perusal of the facts of that oase it will appear that so 
long back as the 25th of August 1879, the lambardar set up an . adverse 
claim to the property alleging that the plaintiff had not received any 
profits of the property for a period of twelve years. In his defence the 
lambardar set up an adverse title to the property. The learned Judge 
on appeal says with regard to the plea that in 1879 the defendant denied 
the plaintiff’s title : “ I would observe that it is not shown that it was 

in 1879 that the defendant first denied the plaintiff's title. From the 
defence in the former suit and from the faot that it is not shown that 
the plaintiff ever received any profits from the share, I infer that the 
defendant has all along denied the plaintiff’s title.” That oase is not an 
authority in support of the proposition whioh is advanced on behalf of 
the appellant in this case. It was found in it as a faot that the defen¬ 
dant had all along denied the plaintiff’s title. In the oase before us it has 
been found as a faot that the defendant never denied the plaintiff’s title 
or set up an adverse title in himself until the year 1900. Another oase 
which has been relied upon on behalf of the appellant is the unreporbed 
case of Mahadeo Prasad v. Baja Sawal Singh (2). In that appeal 
Blair and Aikman, JJ., concurring with Mr. Justice Knox, held that 
the current of authority is consistently in favour of the view taken by 
Kuox, J. Mr. Justice Knox, in his judgment in seoond appeal, states that 
M there is a ohain of rulings of this Court, extending from 1868 down bo 
[439] the year 1895, in which it has been held consistently that a lam* 
bardar may obtain adverse possession of the share of a co-sharer by 
withholding and appropriating to his own use the profits thereof. The 
mere entry of a oo-sharer's name does not give him a right to the profits 
in the absence of any reliable proof that he has enjoyed those 
any time within twelve years prior to the institution of the suit. This 
diotum is pressed upon us as a deoision that in any case where a co¬ 
sharer fails to establish that he has within a period of twelve years 
received the profits of his share hiB claim is barred by limitation. The 
language is undoubtedly susceptible of this meaning, but we are dispose ^ 

( 1 ) Weekly Notes, 1896, p. 88. (2) L. V. A. No. 8 of 1902. 
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to think that by the use of the wordB withholding and appropriating to 
his own uee the profits, the learned Judge intended to convey a refusal 
Oil the part of the lambardar after demand to pay any share of the profits 
to ft 00 -sharer. If this be the meaning of the words, then we see no 
difficulty in accepting this as a true exposition of the law ; otherwise we 
are unable to agree in the view expressed in the judgment. 

We are disposed to aooept the ruling of a Bench of this Court in Raj 
Bahadur v. Bharat Singh (1), in which this question was discussed. 
There it was held that the mere non-payment of the share of a co-sharer 
by the lambardar for a period of twelve years did not bar the right of the 
oo-Bharer subsequently to maintain a suit for the arrears due to him for 
the preceding three years, it not having been established that the lambar- 
dar or his predecessors in title ever olaimed or set up an adverse title to 
the share in dispute to the exclusion of the plaintiff, or ever repudiated 
the right of the plaintiff or his predecessors in title to enjoy the profits of 
that share. We think that possibly the nature of the possession of a 
lambardar has been overlooked in the lower Courts. The possession of 
the lambardar is not adverse possession. It is only when a lambardar 
has set up an adverse olaim or has repudiated the title of a co-sharer 
that his possession oan be regarded as adverse. For these reasons 
we think the view of our learned brother in the appeal whioh was 
[MO] preferred to him is perfectly correct. We therefore dismiss the 
appeal with costs. 

Appeal dismissed. 
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REVISIONAL CIVIL. 

Before Ur. Justice Banerji. 


Dhan Devi ( Plaintiff) V. Zamurrad Begam and 

another (Defendants).* 

[6th January, 1905.] 

Civil Procedure Code, section 283 -Execution of decree—Suit for declaration that pro¬ 
perty is liable to attachment and sale—Valuation of suit. 

A decree-holder holding a decree from a Court of Small Causes, which has 
been transferred to a Munsif for execution, attached certain property as that of 
the judgment-debtor. The judgment-debtor’s wife objeoted under section 278 
of the Code of Civil Procedure that the property was hera. This objection pre- 
vailed, and the property was released from attachment. Ihe decree-holder then 
filed a regular suit against the objector and the judgment-debtor to have it 
declared that the property was liable to attachment and sale in execution of her 
decree Held that the proper valuation of such suit for the purposes of jurisdic¬ 
tion was the amount of the deoree under execution and not the value of the pro¬ 
perty attaohed. Vwarka Das v. Kameshar Prasad (2j explained. 

tR«f. 9 N. Ij. R. 87 ; 30 Mad. 835=17 M. L. J- 95=2 M. L. T. 116 (F. B.); 13 A. L. J. 
1104=311. C. 879=38 All. 72.] 


In this case one Dhan Devi obtained a decree against Salwafe Ali 
Khan from a Court of Small Causea for some two hundred rupees The 
deoree was transferred for execution to the Court of the MuuBif of Fateh- 
pur and oertain immoveable property was attaohed in execution thereof 
ae the property of the judgment- debtor. Thereupon Zamurrad Begam , 

♦ Civil Revision No. 29 of 1904. 

(1) (1904) Supra p. 349- < 2 > (1894) I. L. B. 17 All. 69. 
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lqra tbe wife of the judgment-debtor, preferred an objection under section 278 
Jan^6. of the Code of Civil Procedure, claiming the property to be hers under 

Revibional a gifl3 ma ^ 0 fco ber by ber bupfc>aDd - This objection was allowed and 
Civil. property released from attachment. The deoree-holder thereupon 

-^ instituted tbe present suit in the Munsif’s Court, under section 283 

2 I ^ 0( ^ e ^ >roc0( ^ ure « for a declaration of his right to bring 

=19u5 A. W. ^ be afctacbe< ^ property to sale in execution of his decree. The Muneif 
N. 37. ‘ found that the suit was not within his jurisdiction, holding that the 

value of the suit for purposes of jurisdiction was the value of [441] the 
property concerning which a declaration was sought, and that was 
above Rb. 1,000. He accordingly returned tbe plaint for presentation 
to the proper Court. On appeal from this order the lower appellate 
Court (District Judge of Cawnpore) took the same view as the Muneif 
and dismissed the appeal. The plaintiff thereupon preferred the pre¬ 
sent application for revision to the High Court contending that the 
valuation put by her upon her plaint was correot, and that the Muneif 
had therefore jurisdiction to try the suit. 

Babu Satya Narain , for the appellant. 

Maulvi Muhammad Ishaq , for the respondents. 

Banerji, J.—In this case the Court of first instance having held 
that tbe suit was not cognizable by that Court directed the plaint to be 
returned for presentation to the proper Court. This judgment of the 
Court of first instance having been affirmed in appeal by the lower 
appellate Court, this application for revision has been made by the 
plaintiff on the ground that the Courts below have erred in holding that 
the Muneif bad no jurisdiction to bear the suit, and that the Court of 
first inetanoe has thus failed to exercise a jurisdiction vested in it by law. 
The faote are theBe :— 

The plaintiff obtained a decree from a Court of Small Causes for a 
sum amounting to about two hundred rupees. The deoree was transferred 
for execution to the Court of the Munsif of Fatehpur and oertain immove¬ 
able property was attaobed as tbe property of the judgment-debtor. 
Thereupon, the first defendant, who is the wife of the judgment-debtor, 
preferred an objection under seotion 278 of the Code of Civil Prooedure, 
claiming the property to be hers under a gift made to her by her 
husband. This application having been allowed, and the property 
released from attachment, the plaintiff deoree-holder brought the present 
suit, in the Muneif’s Court, under section 283 of tbe Code of Civil 
Procedure for establishment of his right to bring the attached property 
to sale in execution of his decree. The value of the property exceeds 
Rs. 1,000, but tbe amount of the deoree, as I have said above, is 
much below Ra. 1,000. Tbe Court of first instance has held that 
the value of the suit, i.e. x of the subjeot matter of the suit is above 
[442] Rs. 1,000, and that consequently the suit is not cognizable by the 
Munsif's Court. 

That Court and the lower appellate Court have relied upon the rul* 
ing of this Court in Divarka Das v. Kameshar Prasad (1). Both the 
Courts below have, in my judgment, misunderstood that ruling. It was 
held in that case that where the sole question between the parties to 
the suit is whether the property attached in exeoution of a deoree is oris 
not liable to be attaohed and sold> the value of the suit is the value of 
the property sought to be sold in exeoution of the decree, when the 


(I) (1894) I. L. R. 17 All. 09. 
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Amount of the decree exceeds fcho value of the property sought to be sold, mB 

bub when fcho value of the property attached exceeds the amount sought Jan. 6. 
to be realized, the value of the suit is fche value of so much of fche pro- •— 
party sought to be sold as will, on sale, satisfy the amount sought to ^visional 
be realized by sale of the property sought to be sold. In the latter ClYIL ’ 
case the amount whioh is sought to be realized by sale under the decree 27 A. 440=^2 
may be taken as the value of that portion of the property, the sale of A* L. J. 115 
which will be sufficient to satisfy that amount by the sale. It was =l908 A - ^ 
pointed out in that case that where the judgment-debtor 1 b also a party 
to the suit> and the suit is by the unsuccessful claimant objeotor for the 
establishment of his rignt both against the execution creditor and the 
jadgment-debfcor, the value of the suit must be deemed to be the value 
of the attaohed property, although the amount of the decree may be 
smaller than the value of the property, but where the objeofc of the 
Suib is only to establish either the right of the decree-holder as against 
the objector or the right of the objector as against the decree-holder, 
the value of the subject-matter, where the amount of the deoree is 
less than the value of the attaohed property, is the amount oi fche 
deoree. The reason for this distinction is obvious. In the oase of a suib 
by the objeotor against the judgment-debtor and the deoree-holdor where 
fche objeotor does not limit bis claim to so muoh of the property as would 
be sufficient for fche realization of the amount of the decree, the judg¬ 
ment of the Court as between the objector and the judgment-debtor 
who are arrayed on opposite sides would operate as res judicata between 
[•«] those persons, but that will not be fche case where the execution 
creditor is the plaintiff and be seeks to establish his right against the 
objector alone, although be makes fche judgment-debtor a formal defen¬ 
dant to the suit. In a suit of fche description last mentioned fcho contest 
iB only between fche execution oredifeor on fche one side and fche successful 
objeotor on fche other. What the deoree-holder seeks by that suit is the 
establishment of his right to bring to sale go much of the property as 
would realize fche amount of his decree, and, consequently, fche value of 
fche subject-matter of the suit must be fche amount of fche deoree. As in 
fche present case the amount of the deoree is below one thousand rupees, 
and as the suib was brought by the deoree-holdor to establish bis right as 
against fche objector, fche Munsif bad jurisdiction to entertain fche suit. I 
accordingly allow this application, set aside fche orders oi fche Courts 
below with costs, and remand the oase to the Court of first insfcanoa with 
directions to re-admifc the plaint and try the oase on fcho merits. 


27 A. 443 (=1905 A. W. N. 39=2 A. L. J. 111.) 
APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice , and Mr. Justice 

Sir William Burkitt. 


Ghazi-ud-Din (Defendant) v. Bishan Dial and another 

(Plaintiffs).* 

[7th January, 1905.] 

Civil Procedure Code t section 317 —Execution of decree—Sale in execution—Suit by 
certified against real purchaser—Plea that the purchase was benatni for the 
defendant. 

* Appeal No. 96 of 1904 under section 10 of the Letters Patent. 
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Held that; section 817 of the Code of Civil Procedure does not debar a person in 
possession of property purchased at auotion sale held in execution of a decree, when 
sued for the rents and profits of such property by the certified purchaser, from setting 
up as a defence to the suit that the certified purchaser was only a benamidar on his 
behalf. Bishan Dialv. Ghazi-ud-din (1) discussed. 

One Gbazi-ud-din, alleging that he had purchased certain property 
at auction sale held in execution of a deoree benami in the name of 
Bishan Dial, sued Bishan Dial, asking for a declaration that he, Bishan 
Dial, was not the true owner of the property bub merely the plaintiff’s 
benamidar. This suit was ultimately dismissed as obnoxious to the rule 
laid down in section 317 of the Code of Civil Procedure. Subsequently, 
Ghazi-ud-din [441] being in possession of the property purchased as men¬ 
tioned above, and in receipt of the rents and profits thereof, Bishan Dial 
brought the present suit against Ghazi-ud-din to recover from Ghazi-ud- 
din the rents and profits of the property which had been the subjeot- 
matber of the earlier suit. Ghazi-ud-din set up as a defence that he was 
the real owner of the property aDd that Bishan Dial was merely a 
benamidar for him. The Court of first instance (Assistant Collector of 
Aligarh) held bbab this defence was nob sustainable having regard to the 
provisions of section 317 of the Code of Civil Procedure., and the ruling of 
the High Court in the oase of Bishan Dial v. Ghazi-ud-din (1), and on the 
merits deoreed the plaintiff’s claim. On appeal by the defendant the lower 
appellate Court (officiating District Judge of Aligarh) affirmed the deci¬ 
sion of the Court of first instance. The defendant appealed to the High 
Court, where his appeal was dismissed by Banerji, J., who held in effecb 
that the defendant was precluded by the decision in the former snit from 
setting up the defence now sought to be raised. From this decision the 
present appeal was preferred under section 10 of the Letters Patent. 

Sir Walter Colin t Mr. M. L. Agarwala and Mr. B . K. Sorabji for 

the appellant. 

Mr. B. B. O'Conor and Babu Sital Prasad Ghosh for the respon¬ 
dents. 

STANLEY, C.J. aDd BURK1TT, J.—With all deference we are unable 
to agree in the view expressed by the learned Judge of this Court who 
deoided the second appeal from which this Letters Patent Appeal has 
been preferred. His decision is largely based upon the ruling of a Benoh 
of this Court in a previous appeal between the same parties Bishan Dial 
v. Ghazi-ud-din (1). The circumstances out of which this litigation has 
arisen are shortly as follows. The appellant before us, Ghazi-ud-din, 
alleges that he purchased the property which is the subjeot-matter of the 
suit at an auotion sale held in execution of a deoree, which had been 
obtained against him, and that the purchase was carried out in the name 
of the plaintiff Bishan Dial as a benamidar for him. Bishan Dial was the 
[446] certified purchaser of the property at the sale. After the sale 
Ghazi-ud-din brought a suit against Bishan Dial to have him, Bishan 
Dial, declared a benamidar for him in the matter of the purchase, bub 
the suit was dismissed on appeal to this High Court on the 15bh of 
February 1901. In the lower Courts the plaintiff’s claim had been 
deoreed, but upon appeal the late Chief Justice Sir Arthur Straohey and 
our brother Banerji held that the decrees could nob be supported, having 
regard to the provisions of eecbion 317 of the Code of Civil Procedure. 
That seotion provides that “ No suit shall be maintained against the 
certified purchaser on the ground that the purchase was made on behalf 

(1) (1901) L L. R 23 All. 176. 


718 


I 


HJ 


GHAZHJD-DIN *. BISHAM DIAL 


27 111. 446 


of any other person or on behalf of some one through whom suoh other 
person claims. The suit which was insbibatafl by Qhazi-nd-din was 
dearly brought in violation of the seotion to whioh we have referred, and 
when the ease was brought on apDeal bo this High Oourb, it was properly 
dismissed on the ground that the suit was nob maintainable. The 
learned Judges deoided nothing more than this. The learned Chief 
Jnstioe says:—“ I think that the judgment of the lower appellate Court 
was wrong, and that the suit was barred by seotion 317 of the Code. I 
would therefore allow this anneal.'* Our brother Banerji in bis judg¬ 
ment says:—“ I agree in holding that seotion 317 of the Code of Civil 
Procedure is a bar to the mainbenaoe of the present suit. The suit is 
one against certified purchasers on the ground that the purohase was 
made by them on behalf of the plaintiff. It therefore ^ clearly oomes 
within the purview of the first paragraph of seotion 3l7.’ The suit out 
of whioh the present appeal has been brought was brought by the plain¬ 
tiff Bishan Dial to recover from the defendant the rents and profits of the 
property whioh was the subject-matter of the earlier suit. Of that 
property Ghazi-ud-din was in possession at the date of the auction 
purchase, and he has continued in possession up to the present time. 
He has set up the defence in the present suit that he is the real 
owner of the property, and that Bishan Dial the plaintiff is a benamidar 
for him. It was contended in the Courts below and also in the High Court 
that the determination of the appeal in the earlier suit to whioh we [446] 
have referred debarred the defendant Ghazi-ud-din from setting up the 
defence that Bishan Dial was a benamidar for him. This contention 
has found favour in all three Courts. It appears to us that m acceding 
to this contention the Courts have enlarged the scope of section 317 

That section merely directs that a suit against a certified purchaser 

shall not be maintained. It does not go on to provide that a suit by a 
certified purchaser against a person in possession for rents and Profits, or 
for possession of the property of which he has been recorded as the 
certified purchaser, cannot be resisted on the ground that the certified 

purchaser is only a benamidar. 

We are not prepared to extend the operation of the Seotion beyond 
what the Legislature has purported to do The learned Judge of this 
Court in his judgment saysIt is true that if the present plaintiffs 
had brought the suit to which I have referred (we take the learned 
Judge to mean by this, if the plaintiff had been plaintiff in the earlier 
suit) the present defendant might have resisted the claim upon the ground 
that the plaintiffs, the certified purchasers, were his benamidars, but 
since he chose to bring a suit for a declaration that the plamtiffs were 
hi, benamidars, and he failed in that suit, he is not entitled to re-open 
the question of his title.” We are unable to agree with our learned 
brother in this. The decision of the Conrt in the earlier suit only amoun¬ 
ted, as we have said, to a ruling that that smb was not mam ainable It 
did not go into the merite'of the case, or consider the rights of ^ Parties, 
and therefore we are wholly unable to see how it can be held to debar 
the defendant from Betting up any defence he may desire. It left the 

plaintiff in that suit exactly in the position in which he was when the 
suit was instituted, a position in which as we think, if h.s benamidar 
sought to enforce any right against him, he might properly set up his 
beneficial ownership as a defence to the suit. For these reasons it 
appear, to ns that the judgment of this Oourb and also the judgments 
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of the lower Courts cannot be supported. We therefore set aside these 
decrees, and, the oase haring been decided on a preliminary point, re¬ 
mand it to the Court of first instance, [4*7] through the learned Dis¬ 
trict Judge, with a direction that it be restored to its original place in the 
list of pending oases and be tried on the merits. The Court will see that 
the defendant has an opportunity of setting up the defence which he 
has raised in his written statement, namely, that he is the real owner of 
the property arid that the plaintiff was merely his benamidar, and must 
determine whether or not this defence is well founded. The appellant 
will have the ooats cf this appeal in any event. All other costs will abide 
the event. 

Appeal decreed and cause remanded. 


27 A. 447 (=2 A. L. J. 105=1905 A. W. N. 40.) 

APPELLATE CIVIL. 

Before Sir John Stanley . Knight t Chief Justice. 

Nepal Rai and others (Defendants) 1 v. Debi Prasad and others 
(Paintiffs) and Sheombar Koeri (Defendant)* 

[7th January, 1905.] 

Act No. VII of 1870 ( Court Fees Act) t section 7, IX ; schedule I—Court fee—Suit for 
redemption of mortgage—Appeal in respect of a specified portton of the sum de¬ 
clared payable for redemption. 

In a suit for the redemption of a mortgage the plalntiS obtained a deoree 
for redemption conditional on the payment by him of a sum fixed by the deo¬ 
ree. The plaintiff appealed upon the ground that such sum was in excess by a 
specified amount of the sum rightly payable by him for redemption. Held 
that the court-fee payable on the memorandum of appeal was to be caloulated 
according to the sum whioh the appellant olaimed to have deduoted from his 
deoree, and not, as in the oase of a suit for redemption, acoording to the prin¬ 
cipal sum secured by the mortgage Pirbhu Narain Singh v. Sita Bam (1) quoad 
hoc dissented from. 

[Fol. 29 Mad. 867^16 M. L. J. 287 ; 30 All. 547=5 A. L. J. 531=1908 A. W. N. 247= 
4 M. L. T. 448; 31 All. 265=6 A. L. J. 155; 57 1. C. 215=1 Lah. 234; Ref. 5 A. 
L. J. 514=1908 A. W. N. 201; 5 N. L. R. 130 ; Fol. 64 I. C. 626=8 L. L. J. 
370.] 

In this case, after the appeal to the High Court had been admitted, 
a report was made by the office under rule 19A of the Rules of Court of 
the 18th of January 1898 to the effeot that the memorandum of appeal 
presented to the lower appellate Court had not been sufficiently stamp¬ 
ed. No objection having been taken by the appellant to this report with- 
iu the three weeks allowed by rule 19A, the report was ‘ laid before the 
Court for orders." The facts out of which the reference arose are fully 
stated in the order of the Court. 

[448] Munshi Gobind Prasad t for the appellant. 

Babu Sital Prasad Ghose , for the respondent. 

Stanley, C. J.—This matter comes before the Courb on an objection 
raised by the plaintiffs appellants to the report of the office in regard to 
an alleged insufficiency of the oourb fee paid in the lower appellate 
Courb. The suit was one for redemption of a mortgage of the 3rd of 
November 1890 on payment of a sum of Rs. 499-15 0, the principal 

* Stamp Referenoe in Second Appeal No. 874 of 1904. 

(1) (1890) I. L. R. 13 AIL 94. 
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ds l?55uT Th T °* red6mption ' but «P°° P^ent of a sam of 

ftmoiint ni-nn rl u 00081 ‘ i «"^ that thU amouot exceeded the 

Dreflrrlr P V P ^ ab t U ^ d6r the 8e0uH6y by a 0um of Eg. 288 11-0, 

preferred an appeal to the lower appellate Court, and valued their appeal 
lrtV Um B, ‘ *® 8 -, U u °- th9 '“^e, and paid the proper 

- :“- PP “ that value - ° Q appesl 60 tb ' 8 Court the offioe 

reported that the court fee paid in the lower appellate Court was insuffi¬ 
cient inasmuch as under section 7 (,x) of the Court Fees Act in a suit 
for redemption of a mortgage the court fee is estimated according to the 
principal money expressed to be secured by the instrument of mortgage 
The objection of the offioe was based upon a ruling of my predecessor, 
bir John Edge, in the oase of Pirbhu Naram Singh v- Sita Ram (l), and 
having regard to that deoigion was properly made. The objection that 
has been filed to the report is that in the case of an appeal in a redemp- 
tion suit the court fee payable is not to be calculated upon the principal 
money expressed to be seoured by the instrument of mortgage when the 
appeal is only oonoerned with a definite portion of the sum deolared by 
the Court below to be payable in respeot of the mortgage. The contention 
is that the amount or value of the subjeot-matter in dispute in the appeal 
is an ascertained sum, viz., Re. 288-11 0, and that where the amount is 
80 ascertained the Court fee payable ia an ad valorem fee. 

The question is one of some difficulty, but having given it the best 
thought that I can, I have oome to the conolueion that the view expres- 
Bed by my learned predecessor is open to doubt ; and that a contrary 
view whioh was expressed by my brother [449] Burkitt in a later unre¬ 
ported oase of Lala Rup Kishori v. Maya Ram (Second Appeal No. 1225 
of 1893) is correct. The faots of that case (S. A. No. 1225) were, so far 
as I can see, in substance identical with those of the present case. My 
brother Burkitt held in that case that the case deoided by Edge, C. J., 
to which I have referred, was not in point. As to this, I must oonfeBS 
that I am unable to distinguish the two oases. He held in that oase 
that the oourt fee was payable only on the amount at issue in the appeal. 

It appears to me, upon a perusal of seotion 7 of the Court Fees Act 
and eohedule I to that Act, that in a oase such as the one before me the 
court fee ie to be calculated on the value of the subjeob-matter in dispute 
only. Section 7, sub-section (ix), provides that in suits against a mort¬ 
gagee for the reoovery of bbe mortgaged property the oourt fee is to be 
valued aooording to the principal money expressed to be seoured by the 
instrument of mortgage. The section is confined to a suit apparently, and 
not to an appeal. In schedule I to the Act we find that in the case of a 
plaint or memorandum of appeal nob otherwise provided for in the Aob, 
except thoBe mentioned in section 3, an ad valorem fee is payable at the 
rate mentioned in that sohedule. In this sohedule a memorandum of 
appeal is specifically mentioned, while in section 7 of the Aob a me¬ 
morandum of appeal is not mentioned Therefore I take it that if in the 
oase of an sppeal the value of the subjeot-matber of the appeal can be 
determined, as it has been in this oase, the appellant is only bound to 
Pay a oourt fee on the amounb ascertained to be the value of the subjeob- 
matter of the appeal. For these short reasons it appears to me that the 
view expressed by my brother Burkitt, in the ease deoided by him, to 
w hioh I hav e r eferred, iB correct, and therefore I allow the objection 

(1) (1890) L U B. 13 All. fiT 
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raised before bhe Court, and declare that the court fee paid in the lower 
appellate Court is sufficient. 
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27 A. 450 (2 A. L. J. 121=1905 A. W. N. 42.) 

[450] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


Banh Bal (Judgment-debtor) v. Manni Lal (Decree-holder.)* 

[l6bh January. 1905.] 

Act No. IV of 1882 ( Transfer of Property Act), section 99 —Civil Procedure Code, 
section 282— Mortgagee holding also a simple money decree against mortgagor — 
Transfer of decree—Rights of transferee. 

H-, the holder of a usufructuary mortgage over the property of B.» obtained 
against B. a simple money decree which had nothing whatever to do with the 
mortgage or the debt seoured thereby. H* transferred this money deoree to M. 
Held that there was nothing to prevent M. from bringing to sale in execution of 
this deoree the property mortgaged by B. to H- Ghundra Nath Dey v. 
Burroda Shoondury Ghose (1) distinguished. 

[Diss. 31 Mad. 88 ; Ref. 36 All. 516.] 

ONE Hargun, who was the holder of a usufructuary mortgage over 
certain property belonging to Banh Bal, obtained a simple money deoree 
against Banh Bal. This simple money deoree Hargun sold to Manni 
Lai, and Manni Lai sought to execute it by bringing to sale the property 
mortgaged to Hargun. Manni Lai’s application for execution was resisted 
by Banh Bal, who objected that his rights on the property mortgaged to 
Hargun could not be sold. The Court of first insbanoe (Subordinate 
Judge of Agra) accepted this contention and dismissed the deoree-holder 8 
application ; but on appeal the District Judge reversed the order of the 
first Court and allowed execution to proceed. The judgment-debtor 
thereupon appealed to the High Court. 

Pandit Baldeo Bam Dave, for the appellant. 

Mr. S. B. Sarbadhicary , for the respondent. 

Blair and Banerji, JJ.—This appeal arises out of an application 
for execution of a simple decree for money, obtained against the 
appellant by one Hargun, who subsequently assigned it to the respondent 
Manni Lai. The appellant had made a usufructuary mortgage of his 
property to Hargun. The decree, however, had no reference to the 
mortgage or to the debt seoured by the mortgage. In execution of the 
deoree of whioh he was the assignee the respondent sought to bring 
to sale the equity of redemption of the appellant in respeot of the 
property of which Hargun was the usufructuary mortgagee. It was 
contended on behalf of the appellant that Manni Lai was not [451] 
entitled to bring to sale bhe equity of redemption of the appel¬ 
lant, and relianoe was plaoed upon the provisions of seotion 99 of Act 
No. IV of 1882. This objection found favour with the Court of first ins¬ 
tance but it was overruled by the lower appellate Court. The same 
objection has been repeated before us. It may be that if Manni Lai had 
been the assignee of the rights of Hargun as mortgagee, seotion 99 of Aob 

* First Appeal No. 54 of 1904 from an order of W. F. Wells, Esq., Distciot Judge 
of Agra, dated.the 21st of January 1904. 

(1) (1895) I. L. R. 22 Cal. 818. 
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N°. iV of 1882 would have precluded him from seeking the sale of the 190fi 
mortgaged property in execution of the money decree of which he was jan. 16 . 
the assignee. But it must be remembered that he did not acquire the — 
rights whioh existed in Harguu under the mortgage to which we have Ap ^LLATE 
referred above. His position at present is not ditlerenc from that of a C1 ™ ‘ 
third person who haB obtained a simple deoree for money against the 27 A. 4S0=2 
mortgagor of Uargun and seeks to sell the equity of redemption of the J* 121 
mortgagor. There can be no doubt that on the application of a third 
person who is not a mortgagee from the judgment-debtor the equity of 
redemption of the mortgagor can he sold, and his application would not 
offend against the provisions of seotion 99 of the Trausfer of Property 
Aot. We can see no difference between the position of a third person 
obtaining a simple money decree against the mortgagor and that of an 
assignee of a money deoree obtained by the mortgagee, but not in his 
capacity as mortgagee. The learned vakil who appeared for the appel¬ 
lant referred to the ruling of the Caloutta High Court in Chundra Nath 
Dey v. Burroda Shoondury Ghose (1). That oaee in our judgment is dis¬ 
tinguishable from the present one. There the deoree whioh was assigned 
to the applicant for execution declared a charge in favour of the decree- 
holder upon the property of the mortgagor for the amount of the decree. 

It was this deoree including the charge which was assigned to the 
applicant for execution. As the assignee himself thus became the 
holder of the charge, he could not sell the equity ot redemption without 
violating the provisions of section 99. It was therefore held that that 
section would preclude him from proceeding against the mortgaged pro¬ 
perty. In the preaent case the respondent has nothing to do with the 
mortgage held [452j by Hargun. He has acquired no rights in respeot 
of that mortgage, and therefore by Reeking a sale of the equity of 
redemption he has in no way transgressed the provisions of Bection 99 
of Aot No. IV of 1882. We do not think that seotion 233 of the Code of 
Civil Procedure helps the appellant. In our judgment the Court below 
was right and we dismiss the appeal with oosts. 

Appeal dismissed. 


27 A. 452 (=2 A. L. J. 144=1905 A. W. N. 44.) 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


BALMAKUND (Opposite Party) v. Kundan Kunwar (Applicant).* 

[17th January, 1905.] 

Act Ho. VII of 1889 {Succession Certificate Act), section 7 (5 )—Application for certifi¬ 
cate to collect debts — Objection as to status oj family of deceased—Inquiry neces¬ 
sary. 

Where, on an application for a certificate to collect debts due to a deceased 
person made by the widow, an objection was filed by a nephew of the deceased 
that he and the deceased were members of a joint Hindu family and therefore 

no certificate could be granted to the widow. It was htla that the Court was 

bound to make some inquiry, not necessarily an exhaustive one, into the facte 
set up by the objector, ana was not warranted in passing an order granting a 
oertitioate without making a ny in q uiry at all. 

* First Appeal No 80 of 1 J 04 , from an order of J. S. Campbell, Esq., District 
Judge ol Bareilly, dated the lSlh of March 1901. 

(1) (1895) I. L. li. 22 Cal. 818. 


m 
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1905 IN this case Mus&mmab Kundan Kunwar, as the widow of Tirbeni 

Jan. 17. Sabai, deceased, applied to the District Judge of Bareilly for the grant of 

a certificate under Act No. VII of 3 8d9, enabling her to collect certain 
AP CmL A1E ^ ue fco ^ ecea0e( ^* The application was opposed by Balmakund, 

_’ a nephew of the deceased, who alleged that he and the deceased were 

27 A 982=2 members of a joint Hindu family, and therefore no certificate oould be 
A- h _J.149 granted to the widow. The Disfcriot Judge, however, granted a certificate 

to the widow, remarking as to the question raised by the objeotor 
“ This raises an intricate and difficult question of law and facts which I 
do not feel called upon to deoide by summary proceedings. I find that 
Musammat Kundan Kunwar has pnrna facie the best title to the certifi¬ 
cate, and it will be granted to her.” Balmakund appealed to the High 
Court, urging that the Judge was bound to make some sort of an inquiry 
into the question raised by the objeotor. 


=lbC5 A. W. 
N. 44. 


[453] Dr. Satish Chandra Banerji , for the appellant. 
Babu Jogindra Nath Chaudhun , for the respondent. 


Blair and Banerji, JJ. —This is an appeal against the grant of a 
certificate to the respondent under Act No. VII of 1889. The certificate 
is for the collection of debts. The proceedings are summary procee¬ 
dings, and no doubt the Judge would not be called upon to enter into and 
decide the rights of the parties as if he were trying a suit. But it is 
manifest to us that to pass a sound judioial decision he is bound at all 
events to enter into some inquiry. In the present case there was a 
dispute as to whether the family was joint or not. That question he did 
not touch. It is quite true that under the provisions of the Aot he need 
not sift this. But he should base his decision upon prima facie evidenoe 
with whioh he is sufficiently satisfied. He has not done so. In this oaee 
he did not enter upon any inquiry at all. His order cannot therefore be 
maintained, and we must send back the case with the direction that he 
should make some inquiry according to law, and upon the result of the 
inquiry pass an order. We accordingly set aside the order of the Court 
below and send the case baok to it to deal with it aooording to law. 
Costs will follow the event. 

Appeal decreed and cause remanded. 


27 A. 453 (=1905 A. W. N. 50 = 2 ( A. L. J. 182.) 

APPELLATE CIVIL. 

Before Mr. Justice Banerji. 


MahiP Rai (Plaintiff) v. Dwarka Rai (Defendant)* 

[18th January, 1905.] 

Civil Procedure Ccde > section 831 —Execution of decree—Resistance or obstruction by 
person other than the judgmcnt'dettor—lnvtsiigation of claim—Nature of in¬ 
vestigation. 

A Court investigating, under the provisions of seotion 332 of the Code of 
Civil Procedure, a claim to property sought to be taken in exeoution of a deoree 
is not confined to tbe mere question of possession but is bound to deoide on the 


* Second Appeal No. 6i3 of l‘j03, from a decree of Syed Muhammad Tajammul 
Hussain, Subordinate Judge of Ghazipur, dated the 17th of April l l J08, reversing a 
decree of Munsbi Tara Prasad, Muceif of Saidpur, dated the 16th of Deoember 1902* 



MAHIP RAI V. DWAKKA RAI 


27 All. 488 



title to the property in dispute. Mouiakhan v. Gorikhan (l), Bapujirao v. 

Futssinif Shahaji Bhosle 02) and Rucha Rae v. Purvieshur Dyal (3), followed. 
[Ref. 88 Cel. 487.] 

[484] ONE Mahip Rai having obtained a decree for possession of 
oerbain immoveable property against Mathura Rai and Tilakdhari Rai, 
was resisted in attempting to obtain possession by Dwarka Rai, who 
alleged that he was in proprietary possession thereof. A report was 
made by the Civil Court Amin under section 328 of the Code of Civil 
Prooedure, and subsequently thereto proceedings were started under 
Beotion 331 of the Code. The Court of first instance (Munsif of Saidpur) 
went into the question of Dwarka Rai s alleged title to the land in 
dispute, and finding that he had none whioh would support his resistance 
to the execution of Mahip Rais decree passed an order accordingly direc¬ 
ting that execution should proceed. Dwarka Rai appealed. The lower 
appellate Court (Subordinate Judge of Ghazipur, considering, with refer¬ 
ence to the ruling in Bakhan Churn Mundul v. Watson & Co. (4), that in 
an investigation under section 331 of the Code of Civil Procedure the 
question of possession alone could be gone into, and, finding Dwarka Rai 
to be in possession, reversed the deciBiou of the Munsif and dismissed 
the decree-holder’s application. From this decision the decree-holder 
appealed to the High Court. 

Munshi Gobind Prasad, for the appellant. 

Mr. S. Sinha (for whom Dr. Tej Bahadur Sapru) for the respondent. 
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BANERJI, J.—The plaintiff appellant, having obtained a decree for 
possession of' immovable property against Mathura Rai and Tilakdhari 
Bai, applied for execution of his decree. He was resisted by the respon¬ 
dent Dwarka Rai, who claimed to be in possession of the property on bis 
own account. Thereupon, in accordance with the provisions of sec¬ 
tion 331 of tiie Code of Civil Procedure, the claim was registered as a suit 
between the decree-holder as plaintiff and the olaimant as defendant. The 
Court of first instance tried the question of title raised by the parties and 
made a decree in favour of the plaintiff. Upon appeal by the defendant 
the lower appellate Court found that the defendant was in possession at 
the time of obstruction, and without entering upon a determination of the 
question of title dismissed the suit. The learned Subordinate Judge says 
in his [498] judgment M Having regard to the nature of the oase, it is only 
ueoeBBary to see, and it should only be proved, whioh party was in pos¬ 
session at the time of obstruction, irrespective of the faot, what was the 
state of things previous to that time.” In so holding, the learned Sub¬ 
ordinate Judge was clearly in error. Section 331 directs that the Court 
shall prooeed to investigate the claim in the same manner and with the 
like power as if a suit for the property had been instituted by the decree- 
holder against the claimant under the provisions of Chapter V. It fur¬ 
ther provides that the order of the Court shall have the same force as a 
decree, and shall be subjeob to the same conditions aB to appeal. It ib 
thus manifest that a Court trying a suit under section 331 must try it 
SB a suit for the property, and determine the question of title also. As 
the order of the Court has the force of a decree, and is appealable as 
such, there cannot be any doubt that the Legislature did not intend that 
the order should be confined to the question of possession only. This is 
further manifest upon a comparison of t he provisions of Beotion 331 wit h 

(3) N.-W. P. H. C Rep. 1870, 252. 

(A) (1883) L L. R. 10 Cal. 50. 



(1) (1890) LL.B. 14 Bom. 627. 

(2) (1897) 1. L. R. 22 Bom. 967- 
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1905 those of section 332. If in execution of a decree for possession of 

JAN - 18 ‘ immoveable property any person other than the jndgment-debfcor ig 

Appellate ^ 8 P° c8ts ® e d« the person so dispossessed may make an application to tbe 
Civil. ~ ourt under section 352, and upon such application being made, tbe 
— Court, ie required to confine itself to an investigation of the grounds of 
1905 A 5 w" digpute ^'ecibed in tbe first paragraph of the section, viz., that the pro- 
N. 50=2 A perty waB ^ ona in the possession of the claimant on his own account 
L. J. 132.’ ? r on account of some person other than the judgment-debtor, and that 

it was not comprised in the decree ; or if it was comprised in the decree, 
that he was not a party to the suit in which the decree was passed ; and 
then the section provides that tbe party against whom an order is passed 
under the section may institute a suit to establish his right. Had the 
legislature in enacting section 331 intended that the investigation under 
that section should be limited only to the question of possession, one 
would have expected to find in tne section a provision similar to 
that contained in the last paragraph of seotion 332. There is an- 

circum8DanO0 which unmistakeably shows that the Legislature 

L#56J intended that all questions between the parties, including the 
question of title, should be tried in a suit under section 331 in the same 
way as in an ordinary suit. In Act No. X of 1877 it was provided in 
section 331 that the claim of a person who resisted the execution of a 
deoree for possession should be registered as a suit, and investigated by 
the Court with tbe like power as if a suit had been brought against the 
claimant under the provisions of section 9 of the Speoific Relief Act, 
1877; so that the investigation was to be confined to the question of 
possession only. This provision, however, was repealed by Act No. XII 
of 1879, and the provisions of that Act, which in this respeot were 
almost tbe same as those of Aot No. VIII of 1859, were re-enaoted in 
Act No. XIV of 1882, the present Code of Civil Procedure. The provi¬ 
sions of section 331 of Aot No. X of 1877 were undoubtedly repealed 
with an object, and that object, it is dear, was that a trial under seo¬ 
tion 331 should be a trial upon the question of title also. This view is 
supported by the ruling of the Bombay High Court, in Moulakhan v. 
Oonkhan (1), which was approved and followed in Bapujirao v. Fatesing 
Sfiahaji Bhosle (2). With reference to the provisions of seotion 229 of Aot 
No. VIII of 1859 this Court held in Rucha Rae v. Purmeshur Dyal (3), 
that under that section the question of title was also to be tried and 
not merely tbe question of bona fiac possession. As I have already said, 
the provisions of seotion 229 of Act No. VIII of 1859 are almost in 
terms similar to those of section 331 of the present Code of Civil Pro¬ 
cedure. This ruling is therefore an authority of this Court in favour of 
the appellant s contention. For the above reasons I am of opinion that 
the lower appellate Court should have tried and determined the question 
of title also. I accordingly allow the appeal, set aeide the decree of the 
lower appellate Court, and, as that Court decided the case upon a 
preliminary point, I remand the case under seotion 562 of tho Code of 
Civil Procedure to that Court with directions to re-admit it under its 
original number in the register and proceed to determine it according to 
law. The appellant will have bis costs ol this appeal. Other coBts will 
follow the event. 

Appeal decreed and cause remanded. 


U) 

( 2 ) 


(1890) I. L. R. 14 Bom. 627. 
(1897) I. L. R. 22 Bom. 967. 


(3) N.-W. P. H. G. Rep., 1870, p. 552. 
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27 A. 437 (=2 A. L. J 689=25 A. W. N. 4ft.) 

[457] APPELLATE CIVIL. 
Before Mr. Justice Banerji. 


Khatun Bibi (Plaintiff) v. SaYioa Bibi (Defendant)* 

[19th January, 1905] 

Pre-emption— ]V a jib-nl-ars—Construction of document. 

Where a wajib-ul-arz gave a right of pro-ecnption on transfer of a share, “ first* 
to a oo-sharer who was a collateral relative, thon to a oo-sh-.irer in the patti. 
and then to a oo-sharor in tho raahal, for the prioe offered by a stranger," it 
was held that no right of pro eruption acorued to a oo sharO' - of a superior class 
when the sale was to a co-sharer of an inferior olass ; but the right only came 
into existonoe when the sale was to a stranger. Sheo Balak Singh v. 
Lachimidhar (1) referred to. Sukhico Singh v. Bahadur Singh (2), distin¬ 
guished. 

[Dlsfc. 4 A. L. J. 35 3=1907 A. W. N. 95 ; 5 A L. J. 655 = 28 A. W. N. 251 ; 7 A. L. J. 
610; 2 1. C. 333; Fol. 4 A. L. J. 211] 


In tibia case one Ali Ahmed Bold his share in mauza Daudpur, thok 
Hos&ini Bibi, patti Mir Talib Ali, to Sayida Bibi. On this Bale a suit 
for pre-emption was brought by Khatun Bibi alleging that she had a 
preferential right to that of the vendee. The vendee was a co sharer in 
thok HuBaini Bibi, but in a different patti, whereas the plaintiff pre- 
emptor was a co-sharer in the same patti as that iD which the share sold 
was. The wajib-ul-arz of the village, under the provisions of which 
the right of pre-emption was olaimed. give a right of pre-emption, first 
to a co-sharer who was a collateral relative of the vendor, then to a 
oo-sharer in tho patti, and then to a co sharer in the mahal, for the price 
offered by stranger. 

The Court of firet instance (Subordinate Judge of Allahabad) deoreed 
the plaintiff’s claim, holding that the wajib-ul arz gave a right of pre¬ 
emption amongst the various classes of co-sharers inter se. . The defen¬ 
dant vendee appealed. Tbe lower appellate Court (District Judge of 
Allahabad) taking a different view of tbe wajib-ul-arz held that the right 
of pre-emption only arose on a sale to a stranger, and not when the sale 
was by a member of one class of oo-sharers to a member of any other 
oiass, and accordingly reversed th9 decision of tbe Subordinate Judge 
and dismissed the plaintiff s suit. In so doing the District Judge relied 
on the ruling of the High Court in Sheo Balak Singh v. Lachmidhar (1). 
The plaintiff thereupon appealed to the High Court. 

[458] Pandit Moti Lai Nehru, (for whom Babu Lalit Mohan 


Banerji ), for the appellant. 

Munshi Gulzari Lai , for the respondent. 

Banerji, J. —The only question in this appeal whioh arises out of 
a suit for pre-emption brought on tbe basis of a wajib-ul-arz, is that of 
the interpretation to be put on that document. It is difficult to distin¬ 
guish this case from that of Sheo Balak S ingh v. Lachmidhar (1). Eaoh 
case must depend on the terms of the particular wajib-ul-arz on whioh 
the suit is founded. In this case the purchaser is a co-sharer in the 
village, but not in the same patti with vendor. The plaintiff pre-emptor 
is a co-sharer in the patti and for this reason claims priority over the 


* Second Appeal No. 547 of 1903 from a deoree of C. Rustomji, Esq , Distnot Judge 
of Allahabad, dated the 24th of March 1908, reversing a decree of Maulvi Muham¬ 
mad Abbaa Ali, Subordinate Judge of Allahabad, dated the 29th of July 1901. 


(1) (1901) L L. R. 23 All. 427. 


(2) Weekly Note3, 1904, p. 104. 
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1905 vendee. The question is whether a right of pre-emption arises under 
Jan. 19. the wajib-ul-arz of the village in question, unless a sale is made bo a 

Appellatf P w° n Wh ° U 8f3raD8er fc0 fche villag0 * The clause in fche wajib-ui-arz 
OrviL. relafelDg to pre-emption begins with the recital that " for suoh prioe as a 

- stranger ( shakhs ghair) may pay " pre emption may be claimed by the 

27 A. 457=2 three classes of persons mentioned in the document. The intention 

A. L. J. 689 therefore, seems to be that it is only when the sale is made to a stranger 

N. 45 . that the right of pre-emption arises. In this respeot the provisions of 

this wajib-ul-arz are different from those of the wajib-ul-arz in the oase 

?o ha 60 Smgh J* BahadU/r reported in the Weekly Notes of 

iy(J4, at page 104, and in the other oase reported in the foot-note on 
page 1C5. The wajib-ul-arz in eaoh of those oases made no reference to 
a stranger, bat aim ply provided that tbe price to be paid by the pre- 
emptor was to be the same ae that paid by any other person, that ia to 
aay, by any other purohaser, whether a atranger or not. The uae of the 

7 "3 ^ ■ ul-arz in the present oase indicates, as I 

have already said, that no right of pre-emption could arise unless the 

aale waa to a stranger. The lower appellate Court therefore placed a 

right interpretation on the wajib-ul-arz, and I dismiss this appeal with 
costs. 

Appeal dismissed . 

27 A. 459 (=2 A. L. J. 201=25 A. W. N. 47.) 

[459] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


Asad-ud-lah ( Defendant) v. Muhammad Nur (Plaintiff).* 

[23rd January, 1905.] 

Civil Procedure Code , sections 509, 514, b\\ and 521— Arbitration-Award-Validity 
of award made but not reaching the Court within the time limited. 

In the case of an arbitration made under the order of a Court it is sufficient 

if the award be made, that is, completed and signed by the arbitrators, within 

the period limited under seotion 508 of the Code of Civil Procedure; it is not 

necessary to the validity of suoh award that it should aotually reach the hands 

of the Court within suoh period. Arumugam Chetty v. Arunachalam Chetty (1) 

^ Cmerjey Premji v. Shamji Kanji (2), followed. Baja 3ar Narain Singh 

v.Chaudhratn Bhagwant Kuar (3), referred to. Behari Das v. Kalian Das (4) 
dissented from. 

[Ref. 37 I. C. 844 ] 




In this oase the matter in dispute in a suit in the Munsif’s Court at 
Amroha was referred to arbitration, and the 6th of January, 1904, was 
fixed by the Court as the date for delivery of the award. The award 
was completed and signed on the 6th of January, but was not aotually 
handed in to the Court until the 7th. The Munsif overruled the plaintiff’s 
objeotions, and in aooordanoe with the award dismissed the suit. On 
appeal by the plaintiff the lower appellate Court (Additional Subordinate 
Judge of Moradabad) held that the award was invalid having regard to 
tbe last clause of seotion 521 of the Code of Civil Prooedure, and allow- 


,. * First Appeal No. 83 of 1904, from an order of Maulvi Muhammad Shafi, Addi¬ 

tional bubordinate Judge of Moradabad, dated the 9th of June 1904. 


(1) (1898) I. L. B. 22 Mad. 22. 

(2) (1888) I. Ii. B. 13 Bom. 119. 


(3) (1891) L L. B. 18 Alb 300. 

(4) (1886) I. L. B. 8 All. 643. 
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A8AD-UL-LAH V. MUHAMMAD NUR 


ing the appeal, remanded the case under section 562 of the Code, 
defendant appealed against this order of remand to the High Court. 

Mr. Abdul Majid, for the appellant. 

Mr. Karamat Husain , for the respondent. 
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Blair and Banerji, JJ.—'The appeal now before us arises out of 27 A. 459=2 
proceedings in whioh the Court of first instance had passed a deoree in A * L J 201 
terms of an award. The arbitration whioh terminated in the award was ^ 7 ^* 
one made by the order of the Court. The Court, as we gather from the 
judgment, meant to speoify the date, to wit, the 6 bh of January, 1904, as 
the last date for the making and delivery of the award. The award was 
made on the 6 th of January in the sense that it was completed [460] 
and signed by the arbitrators on the 6 th. But it was not handed to 
the Court until the 7th. The Court of first instanoe passed judgment 
aooording to the award. The Court of first appeal held that the award was 
invalid, not having been delivered on the 6 th of January or earlier J set 
aside the deoree of the Court of first instanoe, and passed an order of 
remand with directions to the Court of first instanoe to try the oase on 
the merits. It is contended in this appeal that the filing of the award 
beyond time was immaterial so long as the award was made and signed 
and published on the date specified as the last date for that purpose. Our 
attention has been oalled to the sections of the Code of Civil Procedure 
bearing upon this matter. The variation in the language used in these 
sections raises some difficulty as to the true intent and meaning of the 
Statute. Section 508, whioh gives the Court power to refer a matter to 
arbitration, says that the Court “shall fix such time as it thinks reason¬ 
able for the delivery of the award.” Seotion 514 provides that if the 
arbitrator cannot oomplete the award within the period specified in 
the order, the Court may, if it thinks fit, grant a further time, and from 
time to time enlarge the period for the delivery of the award.” There 
apparently the completion and delivery of the award are nob distinguished 
one from the other. Seotion 516 provides that “when an award in a 
suit has deen made, the persons who made it shall sign it and oause it to 
be filed in Court.” We have here three sbeos : the making, the signing, 
and the filing. Obviously the word 'made * is used in the unteohnioal 
flense, beoause the award oamnot be considered as made unless it is 
authenticated by the signature of the person who made it. ‘Made* means 
that the mind of the arbitrator has been declared, and suoh declaration 
requires authentication by signature. Seotion 521 seems to us to be the 
seotion which governs bhe oase before us. It provides that no award 
shall be set aside except on one of the grounds mentioned in the seotion, 
one being that the award was ‘ made' after the issue by the Court of an 
order superseding the arbitration. It is manifest that the word 
Baade* used here does Dob mean delivery beoause making' and ‘delivery’ 
indioate different stages. The seotion furbher provides that “ no award 
[Ml] shall be valid unless * made * within the period allowed by the 
Court.*' It seems to us thab that is the governing seotion applicable to 
tihis oase. The validity of the award depends upon the making of it 
within the period allowed, and it is immaterial on what date it iB filed. 

The same view has been taken by the Madras High Court in Arumugam 
Chetti v. Arunachalam Chetti (l), and bhe Bombay High Court in Umtrsey 
Premji v. Shamji Kanji (2). A case in some respects similar was decided 


(1) (1898) 1.1*. R. 22/Mad. 22. (2) (1888) I. L. R. 18 Bom. 119. 
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1905 by a Bench of this Court, Behari Das v. Kalian Das (l). In that case 
Jan. 23. it was held that the award made in the case was invalid and the opinion 
appellate waB expressed that 11 ‘ the rule that no award shall be valid unless made 
Civil within the period fixed by the Court is equivalent to a rule that the award 

-' must be delivered within that period/’ From that opinion we feel bound 

27 A. 489=2 to differ. We think that the Madras and Bombay Courts were right in 

= 2 L 5 A W 1 fcb8 CODO,a8i ° Q which fch0 y a^ved. That conclusion is in accordance 
N. 47 w *kb the judgment of the Privy Council in Baja Ear Narain Singh v. 
Chaudhrain Bhagwant Kuar (2). In the case reported in I. L. R. 8 All. 
643, it was unnecessary for the Court to rule upon the question whether 
an award made within time is invalidated by a late filing of it, beoause in 
that case the award had not been made by all the arbitrators within the 
time limited by the order. The Court below was wrong. We accordingly 
allow the appeal, set aside the order of the Court below, and restore the 
decree of the Court of first instance with costs in all Courts. 

Appeal decreed. 


27 A. 462 (=2 A. L. J. 208=25 A. W. N. 48) 

[462] APPELLATE CIVIL. 

Before Mr, Justice Blair and Mr. Justice Barterji. 

Sirandar and others ( Defendants) v. Bahadur and others 

(Plaintiffs).* 

[23rd January, 1905.] 

Act No. Ill of 1877 (Indian Registration Act), sections 3 and 17— Act Bo. IV of m2 
{Transfer of Property Act), section 107 —Immoveable property—Definition—Ltau 
of right to receive market dues 

Held that the right to colleot market dues upon a given pieoe of land is a 
benefit to arise out of land within the purview of section 3 of the Indian Regis¬ 
tration Act, 1877. A lease, therefore, of suoh right for a period of more than 
one year must be made by registered instrument. 

[Ref. 36 0*1. 665 ; 34 Mad. 64 ; Fol. 15 A. L. J. 317=37 I. C. 395.] 

The faots of this case are as follows 

The plaintiffs sued for a declaration that they were entitled to re¬ 
cover 70 out of 76% sihams of the income of a oatfele market held every 
Monday in qasba Atrauli by virtue of an unregistered lease dated the 
28tb of June 1902 alleged to have been granted bo them by Akbar Ali 
Khan and others, zamindars. The lease was for a term of three years. 
The defendants pleaded, inter aha that registration of this lease was 
compulsory and that, as it was not registered, it was inadmissible in 
evidence. The plaintiffs relied upon a qabuliat exeoubed by them, which 
was registered. The Court of first instance (Munsif of Haveli, Aligarh) 
held that the lease was inadmissible, and the qabuliat could not be reli¬ 
ed upon by the plaintiff as giving them any title, and accordingly dis¬ 
missed the suit. On appeal, however, this deoision was reversed by the 
lower appellate Court (Extra Additional Subordinate Judge of Aligarh) 
which decreed the appeal and remanded the suit for trial on the merits. 
Against this order of remand the defendants appealed to the High Court. 

Munshi Oobind Prasad , fo r the appellants. 

* First Appeal No. 55 of 1904, from an order of Maulvi Muhammad Shall, Extra 
Additional Subordinate Judge of Aligarh, dated the 31st of Maroh, 1904. 

(1) (1891)1. L.R. 8 AIL 548. (2) (1886) I. L. R. 13 All. 800. 
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Maulvi Ohulam Mujtaba, for'the respondents. 

BLAIR and Banerji, JJ.—The suit out of wbioh this appeal arises 


1905 

JAN. 23. 


was one brought by the plaintiffs for a declaration of their right and appellate 
title to certain market dues wbioh they alleged had been leased to them Civil. 
by the zemindars. The defendants are persons who claim under some ^ ■" 452—2 
similar title. That whioh is conveyed appears to have been a right to 4 l J. 208 

enter temporarily upon £463] certain land upon whioh a weekly =23 A. W. 

fair was held and to receive the duos, which but for the execution N. 48. 

of some dooument of transfer would have boeu received by the land¬ 

lords themselves. The transaction between the parties is in the form 
as usual of a patta signed by the zamindara and a qabuliat by the 
so-oalled lessees. The patta was not registered, and the qabuliat was. The 
defendants objected to the admissibility of the unregistered patta , and 
contended that, inasmuoh as that document was unregistered it 
transferred nothing, and could not be used as evidence of a transfer. To 
that contention the Court of first instance acceded and dismissed the 
plaintiff’s suit. The lower appellate Court reversed that decision and 
remanded the case under seotion 562 of the Code of Civil Procedure for 
trial on the merits. It iB against that order that the present appeal is 
brought. On behalf of the appellants it is urged that by virtue of seotion 
107 of Aob No. IV of 1882 and also by dint of seotion 17, clause (d) of 
the Registration Act suoh a lease could be made only by a registered 
instrument, the lease being one of immoveable property for a term ex¬ 
ceeding one year and reserving yearly rent. Our attention is called to 
the definition of immoveable property contained in section 3 of the Regis¬ 
tration Act. It has been contended on behalf of the respondents that 
the interest purporting to be transferred by the lease in the present case 
did nob fall within the definition of immoveable property as given in sec¬ 
tion 3 of the Registration Act. Among the classes of property included 
in that definition is to be found, after the last of the specific classes 
of property set forth, the general term ‘ any other benefit bo arise 
out of land.” Therefore the principal question we have bo consider is 
whether the right to collect dues npon a given piece of land, the pro¬ 
perty of the alleged lessor, is a benefit bo arise out of land within the 
purview of seotion 3 of the Registration Act. In our opinion the right to 
colleot dues upon a given spot is such a benefit, and therefore we are con¬ 
strained to find that the document in question purported to oonvey that 
whioh falls within the definition of immoveable property. The so-oalled 
lease being an unregistered instrument, it could not effect the transfer 
and could not be admissible in evidence. We are therefore of [464] 
opinion that the Court of first insbanoe was right. We set aside the order 
of the lower appellate Court and restore the decree of the Court of first 
instance with costs in all Courts. 

[Of. Baldeo Singh v. Bent Singh (i) and Bameshar Singh v. Durga 

Das (2).—Ed.] 

Appeal decreed. 


U) Weekly Notes, 1899, p. 67. ( 2 ) Weekly Notes, 1901, p. 128. 
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APPELLATE CIVIL. 

Before Mr . Justice Blair and Mr, Justice Banerji, 


27 A. 464=2 
A. L. J. 178 
=2B A. W. 
N. 49. 


Udit Narain Singh (Defendant) v. Murtaza Khan (Plaintiff)* 

[24th January, 1905.] 

Civil Procedure Code , sections 278, 283 -Act No. XV of 1877, schedule 11, article 12- 

buttto establish right to property sold in execution-Limitation-Sale without 

decision as to rights of mtervenor. 

When an intervenor olaims a share of attaohed property the Court should 
define the respective shares of the debtor and the intervenor, and sell the debtor's 
definite share only. If the Court omits to do so, and sells the attaohed property 

n VS lam V this is D0 Talid order uuder seotions 280, 281 

or 282 of the Code of Civil Procedure, and the limitation of one year for a suit 

ZthaZe “) followed 6 d0eS “ ur Khan Tr 

IN this case oertain property, including a grove, was attaohed and 
advertised for sale by the deoree-holder as the property of his judgment- 
debtor, Sheo Singh. The zamindar of the village, Chaudhri Jai Chand 
bingh, took an objection that the grove belonged to him, the zamindar 
and not to the judgment-debtor. The Court, instead of deciding this 
objection, sold the property subject to the objection. The grove was pur- 
chased by Raja Udit Narain Singh, who obtained a sale certificate on the 
z2nd January 1869, without any condition entered in it, and some time 
afterwards obtained possession. In 1903 the representative in title of the 
zamindar sued to recover possession of this grove on the ground that the 
order for sale subject to the purchaser establishing the judgment-debtor’s 
nghts was an absolutely illegal order which he was entitled to treat as a 
nullity. The Court of first instance (Subordinate Judge of Farrukhabad) 
found that the suit was barred by limitation, and dismissed it. The plain¬ 
tiff appealed [465] The lower appellate Court (Distriot Judge of 
Farrukhabad) reversed the Subordinate Judges decision and remanded 
the case under section 562 of the Code of Civil Procedure. Against this 
order of remand the defendant appealed to the High Court. 

ivr r * %', E ? VeS a “ d . Babu Stial Prasad Ghose , for the appellant. 

Maulvi Ghulam Mujtaba and Maulvi Muhammad Ishaq , for the 
respondent. 

Blair and Banerji, JJ.—This appeal is governed by the ruling, 
with which we entirely agree, in Manohur Khan v. Troyluckonath 
Ghose (1). In that oase it was held that where intervenors claim a share 
of attaohed property, the Court should define the respective shares of 
the debtor and the mtervenor and sell the debtors definite share only. 

If the Court omits to do so, and sells the undefined rights and interests, 
there is no deoision under seotion 246 of Act VIII of 1859 and the one 
year s rule of limitation does not apply. In this case the Court, instead 
of finding that it was satisfied with the proof of possession either in the 
case of the intervenors or in the case of the judgment-debtor, had order¬ 
ed the sale of the property alleged to be of the judgment-debtor subject 
to the claim of the intervenors. This oase is manifestly on all fours 
with the case in which the ruling referred to above was passed. This is 

sufficient in our opinion for the disposal of this appeal. It is dismissed 
with costs. 


Appeal dismissed. 


■ci * S* f P J e ? l ,q N fu 7 n 3 0 °! 1 ? 04, from an order of E. w. Lyle, Esq., Distriot Judge of 

Farrukhabad, dated the 28rd of April 1904. * * 6 

(1) (1865) 4 W. R. 35. 
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APPELLATE CIVIL. 

Before Mr. Justice Banerji. 


190B 

JAN. 30. 


Salig Ram [Defendant) v . Kali Shankar [Plaintiff).* 

[30bh Janaary, 1905.] 

Pre-emption— Concurrent suits for pre-emption brought by co-sharers having equal 
rights — Decree. 

Where, pending a suib brought by one oo-sharer for pre-emption another 
oo-aharer having equal rights with the first filed a similar suit for pre- 
emption of the same sale, it was held that the second plaintiff was entitled 
1*466] to a decree for pre-emption in respeot of one-half of the property sold, Jai 
Ram v. Mahabir Rat (I) followed. Man Khan v. Mamur Khan (2) distin¬ 
guished. 

The faots of this case are as follows :— 

One Salig Ram 61ed a suit for pre-emption of certain property on 
the 8th December 1902. On the 18th of Deoember 1902 Kali Shankar 
also instituted a Buit for pre-emption of the flame property. He made 
Saligram a defendant to bis suit and applied to be brought on to the 
record as a defendant in the suit filed by Salig Ram. On the flame day, 
namely, the 18bh Deoember, Salig Ram entered into a compromise with 
the vendee, and on the basis of that compromise obtained a decree for 
pre-emption, although the suit was on that day up for settlement of 
issues only. The consequence was that Kali Shankar a suit was dismis¬ 
sed bv the first Court (Munsif of Phaphund) on the finding that it had 
been filed after the passing of the deoree in Salig Ram s suit. On appeal 
by the plaintiff, however, the Subordinate Judge of Mainpun set aside 
the Munsif'e decree and gave the plaintiff a deoree for 
respect of one half of the property claimed on the finding 
Shankar's suit had in fact been filed before the deoree in Salig Ram 8 
Buit was passed and that both parties had equal rights »b pre-emptore. 

The defendant appealed to the High Court. 

Babu Lakshmi Narain t for the appellant. 

The Hon’ble Pandit Sundar Lai and Pandit Baldeo Ram Dave, for 

the njVjj^ k - _ Od0 Mut9ad di Lai, having got a deoree for foreclosure 

a Bait for pre-emption was brought in respect of the property-k • whwh 
m% -y loforl hv tho Sftlig Ram. On fcbo lofaii of 

De 0 oember 1902 the respondent Kali Shankar also brought a suit for 

nrtrmt- r\f tha sain© property. On fch&t date bho suit 
pre-emption m reepeot^of t^.PJ b / him &nd by the vo nd e0 . 

br °“ g t h * S u e ,hat in aooordanoe with the compromise a deoree for 
wUh the result that in Sahg Bam, although that date 

pre-emption was made r .nja^ enb i88ueg on , y an(J nQt for final 

[467] disposal If the suit brought by Kali ShaDkar on the 18th of 
Deoember 1902 was filed after Salig Bam had got his deoree Kali 
Shankar’s claim would manifestly be too late, because it has been found 
kif , K hi Lng Salie Bam had equal rights of pre emption, Salig 

SS,™ “i Sh,ok .r’. H. 

araissnaa * - -*3-« 

(1) (18S6) I. U R. 7 All. 7^0* 
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1905 fe bat he had already obtained his deoree when Kali Shankar’s suit, the 

JanJO. one out of which the present appeal arises, was filed. The Court of 

Appellate firsti inBtaDca found in his favour and dismissed the suit. The lower 
Civil appellate Court has come to a different conclusion upon that point. It 

- was not satisfied that the suit of Salig Ram had been disposed of before 

2 a 4 i 68 fion fch0 pla ’ Dfc iD Kali ^ baDkar,B oa0e wa0 dled . On the contrary, it was of 
=25 A W °P inion fchat wh,; lefe the suit of Salig Ram was pending, Kali Shankar 

N. 80. ' flight his suit. That being so, the suit of the plaintiff, Kali Shankar 
was not open to the objection that he had brought his suit after another 
cc-sharer, who had equal rights with him, had already obtained a 
deoree. The lower appellate Court bap, decreed one-half of the property 
to Kali Shankar on the ground that both be and Salig Ram have equal 
rights of pre-emption. This decree is in accordance with the rules of 
justice, equity and good conscience, which, in the absence of any statu¬ 
tory enaotment, must be applied to a case like this. This was the rule 
which was followed in Jai Ram v. Mahabir Rai (I). The learned vakil 
for the appellant referred to the case of Man Khan v. Mamur Khan (2). 
That case has no bearing upon the question whioh arises in this case. 
That was a suit in whioh both the pre-emptor and the vendee were 
co-sharers and the pre-emptor had no better right than the vendee. It 
was rightly held that the plaintiff could not successfully maintain a 
claim for pre-emption under those circumstances. The Court below was 
right, and I dismiss this appeal with costs. 

Appeal dismissed . 


27 A. 468 (=25 A. W. N. 65=2 Cr. L. J. 154.) 

[468] REVISIONAL CRIMINAL. 

Before Mr. Justice Aikman. 

Emperor v. Jagan Nath.* 

[31st January, 1905.] 

Revision—Criminal procedure Code , section 439— Practice—Discretion of Court. 

Unexplained delay in applying for revision of an order passed to the prejudioe 
of the applioanfc is a reason for the High Court, in the exeroise of its discre¬ 
tion, declining to interfere. 

IN this case one Pandit Jagan Nath, a resident of Agra, was sum¬ 
moned before the Cantonment Magistrate of Agra to answer for his 
omission to comply with a notice issued by the Cantonment Committee 
directing him to have a compound in his possession oleared of jungle and 
refuse. Jagan Nath appeared before the Cantonment Magistrate on the 
2nd of May 1904, and, according to the Magistrate’s record, pleaded 
guilty, and was fined Rs. 2. An application for revision of this order was 
preferred to the Sessions Judge, before whom an attempt was made to 
show that the Cantonment Magistrate erroneously recorded a plea of 
guilty. This application was rejected on the 3rd of June 1904. On the 
26th of November 1904 a iurfcher application for revision was presented 
to the High Court supported by another affidavit to the effeot that the 
applicant did not plead guilty before the Cantonment Magistrate on the 
2nd of May 1904. 

• Criminal Revision No. 797 of 1904. 

(1) (1885) I. L. R. 7 All. 720. (2) Weekly Notes, 1886, p. 56. 
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The Hon'ble Pandit Sundar Lai, the Hon’ble Pandit Madan Mohan 
Malaviya and Dr, Tej Bahadur Sapru t for the applicant. 

The Assistant Government Advocate (Mr. W. K. Porter ), for the 

Grown. 

AlKMAN, J.—This is an application for the revision of an order of 
the Cantonment Magistrate of Agra, dated the 2nd May 1904, fining the 
applicant Rs. 2 under seotion 85 of the Cantonment Code. The appli¬ 
cant applied to the Sessions Judge in revision. The application waB reject¬ 
ed on the 3rd June 1904. The present application was not put in until 
the 26th November 1904. No explanation is given of this long delay. 
Looking to the nature of the allegations in the applicant’s affidavit I am 
[469] of opinion that having regard to this delay I ought not to interfere. 
The Cantonment Magistrate who recorded a plea of guilty, although the 
applicant asserts that he pleaded not guilty, is now dead ; and I decline 
to act on a one-sided statement of the accused that the Magistrate’s 
record is wrong. 

I reject bhe application.* 


27 A. 469 (=23 A. W. N. 64.) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Aikman. 

Emperor v. Jagardeo Pande. f 

[31st January, 1905.] 

Act No. I of 1872 (Indian Evidence Act), section lib—Impeachment of credit of wit- 
ness—Proof of previous statement of witness to the Police—Criminal Procedure 
Code , section 162. 

Held that for the purpose of impeaching the credit of a witness who givea 
evidence in favour of an acou 3 ed person it is not illegal to examine the Polioe 
Officer who investigited the case with the objeot of showing that the witness 
made a different and inconsistent statement before him. Queen-Empress v. 
Sitaram Vithal (1) and Queen-Empress v. Madho ( 2 ), followed. 

JAGARDEO Pande and three others were convicted by a Magistrate 
of causing grievous hurt to one Bhola, and Jagardeo was sentenced to 
one year’s rigorous imprisonment, and was also bound over under 
section 106 of Code of Criminal Procedure to keep the peace. On appeal to 
the Sessions Judge the conviction and sentence were confirmed. Jagardeo 
applied in revision to the High Court, where it was contended that the 
oonviotion and sentence ought to be set aside as beiDg based in a large 
measure upon evidence which was nob legally admissible. This contention 
was founded upon the following facts. Three of the witnesses for the 
Grown—Mahabir, Debi Dayal and Sukh Ram—whilst giving evidenoe 
against the remaining aooused, not only did nob implicate Jagardeo, 
bub stated that he was not present at the time of the attaok. Upon 
this the Sub-Inspeotor—Sbeo Dayal Singh—who had inves tigated th e 

* 806 also the observation* of the Court in Balwant Singh v. Umed Singh (I. I#. 
R. 18 AIL 203), and Criminal Revision No. 820 of 1004, deoided on the 91st of January 
1905, in which the following order was passed 

AIKMAN, J_Looking to the long delay—upwards of a year—whioh took place in 

moving thia Court, a delay which is not explained to my satisfaction, I decline to 
interfere’in revision. The application is rejected. 

f Criminal Revision No. 749 of 1904. 

(1) (1887) L L. R. 11 Bom. 657. (2) (1899) I. L. R. 16 All. 26. 
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[470] case wae oalled as a witness to prove that these proseoution wit¬ 
nesses had made totally different statements when examined by him in 
the course of the investigation. It was argued that the Magistrate had 
used the evidence of the Sub-Inspector not solely for the purpose of dis¬ 
crediting the three witnesses above referred to, but as substantive 
evidence corroborating that given by the complainant, and therein had 
acted illegally, and that his conclusions in the trial were thereby 

vitiated. 

Mr. 0, G. Dillon , for the applicant. 

The Assistant Government Advooate (Mr. W. K. Porter ), for the 
Crown. 

Aikman, J.—The applicant Jagardeo Pande haB been oonvioted 
under seotion 325 of the Indian Penal Code and sentenced to one year's 
rigorous imprisonment. He has also been bound over under the provi¬ 
sions of seotion 106 of the Code of Criminal Procedure tc keep the peace. 
The conviction and sentence were affirmed by the learned Sessions judge. 
In revision it is contended that the Courts below were wrong in taking 
into consideration and treating as evidence in the oase the deposition of 
a Polioe Sub-Inspector in regard to what certain witnesses for the prose¬ 
cution had stated in the oourse of the inquiry. It is dearly proved that 
the complainant, Bhola, was severely beaten on the morning of the 24th 
of May last. The serious nature of the injuries which he received appears 
from the evidence given by the Assistant Civil Surgeon. Four persons 
were sent up by the Police charged with having caused grievous hurt to 
Bhola. Three witnesses, i.e ., Mahabir, Debi Dayal and Sukh Ram were 
sent up as witnesses for the Crown. These three witnesses, whilst impli¬ 
cating three of the accused before the Court, not only did not implicate 
the fourth aocused i.s., Jagardeo Pande, but stated distinctly that he was 
not present at the time of the attaok. They were questioned with regard to 
statements they were alleged to have made to the Polioe, and they denied 
that they had named Jagardeo Pande to the Police. Thereupon Sheo 
Dayal Singh, the Sub-Inspeotor of Police who held the inquiry was 
oalled as witness in order to prove that the three witnesses just named 
had before him made statements inconsistent with the evidence whioh 
they [471] gave in Court in favour of the accused Jagardeo Pande. It has 
been ably argued by the learned counsel who appears in support of the 
application that the course adopted by the learned Magistrate was illegal, 
and that his admission of and reference in hie judgment to the evidence 
given by the Sub-Inspeofcer vitiates the conclusion at whioh he arrived 
in regard to the applicant’s participation in the crime. The learned 
Assistant Government Advooate who appears in support of the conviction 
has laid before me numerous authorities bearing on this question. The 
point for decision is a difficult one, but having reference to what was 
said in Queen-Empress v. Sita Bam Vithal (1) and in Queen-Empress v. 
Madho (2), where the Bombay oase was cited with approval, I am not 
prepared to say that it is illegal to examine a Polioe Offioer for the 
purpose of impeaching the oredit of a witness who gives evidenoe in 
favour of an accused. Had, however, it been shown to me that the Magis¬ 
trate treated the evidenoe of the Polioe Officer in regard to previous state¬ 
ments made to him as the basis of his conclusion in regard to the appli¬ 
cant’s guilt I could not have supported the oonviotion. But although 
there are some expressions in his judgment whioh might give countenance 


(1) (1887) I. L. R. 11 Bom. 657. 


(2) (1892) I. L. R. 15 All. 25. 



H.1 BAM SDBHAG V. NAR SINGH 27 All. 472 

to a contrary view, what is said towards the end of the judgmenb shows 
that bhe conviction was nob based on evidenoe not legally admissible. 
At page 88 of his judgment the Magistrate deals with the contention 
that the applicant could not be conviobed solely on the evidence of the 
complainant, Bhola. He meets this argument by reference to seotion 134 
of the Evidenoe Act, and goes on to say :—“ Having oarefully con¬ 
sidered all the pros and cons of bhe case, the Court sees absolutely no 
reason to disbelieve Bhola’s evidence.” He then gives a valid reason for 
attaching oredit bo this evidence, and does not refer at all bo the evidence 
of bhe Sub-Inspector as corroborating it. After full consideration I see 
no reason for disturbing the oonviction. With regard to the sentence I 
note that the applicant did not himself strike the complainant. Had it 
been shown, however, that it was he who planned the attaok against the 
oomplainant and gob bhe other aooused to carry out his design, I should 
not [472] have interfered. But the oomplainant does not allege any 
enmity against the applicant. His evidenoe goes to show that the prime 
mover in the attaok was one Chet Nath, and that bhe other accused were 
present as friends of Chet Nath. This being so, and taking into aocounb 
the faot that the applicant merely encouraged by his words bhe other 
aooused, I am of opinion that he did not deserve so severe a sentence as 
the persons who infliobed the grievous injuries on bhe oomplainant. I 
therefore reduce bhe sentence passed on him to one of six months* rigo¬ 
rous imprisonment. In other respects the application is rejected. 


27 A. 472 (=25 A. W. N. 58=2 A- L. J. 162.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight, Chief Justice, and Mr, Justice 

Sir William Burkitt. 


Ram Subhag and another ( Plaintiffs) v. Nar'Singh and others 

{Defendants) * 

[31st January, 1905.] 

Act No. IV of 1882 (Transfer of Property Act), section 91 (6)— Redemption of more, 
gage—Bight of sub-mortgagee to redeem a perior mortgage- 

In 1894 G. and others, the owners of the mortgaged property, executed a 
usufructuary mortgage in favour of R.D. and others to saoure a principal sum of 
Rs. 840. In the mortgage it was provided that the property might be redeemed 
in Ohait of any year. In April 1900 the same mortgagors executed a further 
mortgage of the same property in favour of one B. L. to secure a principal sum 
of Rs. 8 )9. This mortgage contained a provision that the mortgagee should get 
possession of the property after redeeming the earlier mortgagee of 1884. In the 
following month B. L. sub-mortgaged the property in favour of R. S. and M. 
R. to secure a principal sum of 599. Of this sum Rs. 349-15 were left m the 
hands of the mortgagees to enable them to redeem the mortgage of 1884 and 
obtain possession of the mortgaged property; and in the deed the sub mortgagor 
ia express terms transferred his interest in the land, the subject-matter of the 
mortgage, and agreed that the sub-mortgagees should remain in possession of 
the land from 1309 to 1814 Pasli, paying rent therefor to the proprietors of the 
mahal. Held that the sub-mortgagees from B. L. were entitled to redeem the 
prior mortgage of 1884. Ganga Prasad v. Chun Lai (1) distinguished Mtsrt 
Lai V. Abdul Aais Khan (2) overruled. Muthu Vtjta Raghunatha Ramachandra 
Vaeha Mahali Thurai v. Venkatchallam Chetti (3) and Mata Dm Kasodhan 
v. Kazim H usain ( 4) referred to. ___ 

* Appeal No. 21 of 1904 under seotion 10 of the Letters Patent. 

(1) (1895) I. L. R. 18 All. 113. (3) (1896) I. L. R. 20 Mad. 35. 

(2) Weekly Notes, 1901, p. 153. (4) (1891) l. L. R. 19 All. 432, 

737 

A 11—98 


1905 
Jan. 81. 

Revisional 

Criminal. 


27 A. 469= 

28 A. W. N. 

64. 



27 fill. 473 


INDIAN HIGH COURT REPORTS 


[Vol. 


1908 E Ref * 29 An * 679 *3 

Jan. 31. [473] The facts of this case are as follows :— 

Appellate In 1884 three persons, Ganga, Sheo Shankar and Sheo Nandan, 

OrviL. executed a usufraotuary mortgage of certain property owned by them in 
~ favour of Earn Debi and others to secure a principal sum of Rs. 349. R 

25 A.' W. N. waB P rovided in fchis mortgage that the mortgagors could redeem in the 

58=2 A. L. month of Ghait of any year. In April 1900 the same mortgagors exe- 
J. 162. cuted a further mortgage of the same property in favour of one Baleahar 
Lai to seoure a principal sum of Rs. 899. This mortgage contained a 
provision that Baleahar Lai should get possession of the mortgaged pro¬ 
perty after redeeming the earlier mortgage of 1884. In the following 
month Baleahar Lai sub-mortgaged the property in favour of Ram 
Subhag and another to secure a principal sum of Rs. 599. Of this sum 
Rs. 349-15 were left in the hands of the mortgagees to enable them to 
redeem the mortgage of 1884 and obtain possession of the property. 
The sub-mortgage contained a provision that possession when obtained 
should be retained up to the year 1314 Fasli. The sub-mortgagor also in 
express terms transferred his interest in the land the subjeot of the 
mortgage, and agreed that the sub-mortgagees should remain in posses¬ 
sion of the land from 1308 to 1314 Fasli, paying rent therefor to 
the proprietor of the mahal The material clause of the deed in this 
connection was as follows 1 The land whioh has been mortgaged to 
me, I, having made a sub-mortgage of that land, promise that you shall 
remain in possession of the land so mortgaged from 1308 to 1314 Falsi.” 
The sub-mortgagees entered into negotiations for redemption of the prior 
mortgage in pursuance of the arrangement entered into between them 
and the 6ub-mortgagor, but the prior mortgagees refused to aooept pay¬ 
ment of the mortgage money. The sub-mortgagees accordingly brought 
the present suit for redemption of the mortgage of 1884. 

The Court of first instance decreed the plaintiff’s olaim for redemp¬ 
tion. The defendants appealed, but the lower appellate Court upheld 
the first Court’s deoree and dismissed the appeal. The defendants 
appealed to the High Court, where, their appeal coming before a single 
Judge of the Court, it was held that the sub-mortgagees had no right of 
redemption at all. The [474] deoraes of the two lower Courts were 
therefore set aside and the plaintiffs’ suit dismissed. From this decision 
the plaintiffs preferred the present appeal under seotion 10 of the Letters 
Patent. 

Mr . Mohan-Lai Agarwala and Munshi Earibans Sahai, for the 
appellants. 

Mr. J. Simeon and Maulvi Muhammad Ishaq t for the respondents. 

Stanley, C.J.—This is an appeal under seotion 10 of the Letters 
Patent against a decision of a learned Judge of this Court reversing the 
decrees of the lower Courts in a suit for redemption by sub-mortgagees 
of a prior mortgage. In 1884 the owners of the mortgaged property, 
namely, Ganga, Sheo Sankar and Sheonandan, exeouted a usufructuary 
mortgage in favour of Ram Debi and others to secure a principal sum of 
Rs. 349. In the mortgage it was provided that the property might be 
redeemed in Ghait of any year. In the month of April 1900 the same 
mortgagors exeouted a further mortgage of the same property in favour 
of one Baleahar Lai to secure a principal sum of Rs. 899. This mort¬ 
gage contained a provision that Baleshar should get possession of the 
mortgaged property after redeeming the earlier mortgage of 1884. In the 
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following month Baleshar Lai sub-mortgaged the property in favour of the 
plaintiffs to seoure a principal sum of Be. 599. Of thiB sum Rs. 349-15-0 
were left in the hands of the mortgagees to enable them to redeem 
the mortgage of 1884 and obtain possession of the mortgaged property. 
The sub-mortgage contained a provision that possession when obtained 
should be retained up to the year 1314 Fasli. In it also the sub-mort¬ 
gagor in express terms transferred his interest in the land, the subject- 
matter of the mortgage, and agreed that the sub-mortgagees should remain 
in possession of the land from 1308 to 1314 Fasli, paying rent therefor to 
the proprietor of the mahal. The language of the deed is as follows :—• 
1 The land which has been mortgaged to me, I, having made a sub-mort¬ 
gage of that land, promise that you shall remain in possession of the land 
so mortgaged from 1308 to 1314 Fasli,” et cetera. The plaintiffs entered 
into negotiation for redemption of the prior mortgage in pursuance 
[478] of the arrangement entered into between them and their sub-mort¬ 
gagor, but the defendants refused to aocept the money payable under that 
mortgage and deliver up possession. Henoe the suit out of which this 
appeal has arisen. 

The Court of first instance deoreed the plaintiffs' claim for redemp¬ 
tion, and the decree for redemption was upheld on appeal, but in second 
appeal the learned Judge of this Court before whom the appeal oame was 
of opinion that the sub-mortgagees had no right of redemption whatever, 
and, reversing the deoreea of the two lower Courts, dismissed the plaintiff’s 
claim. In arriving at his decision the learned Judge relied upon the deci¬ 
sions of this Court in the oase of Ganga Prasad v. Ghunni Lai (1) and Misri 
Lai v. Abdul Aziz Khan (2), as determining the question before him. He 
observes in the oourse of his judgment:—" It is quite clear from what is 
laid down in those oases that a sub-mortgagee does not stand in the shoes 
of his mortgagor. As was said in the former of those decisions, the sole 
right of the sub-mortgagee is to get a decree for money against his mort¬ 
gagor under which deoree he might possibly attaoh, if not paid off, his 
mortgagor’s mortgage.” He then says :—“ The question whether a sub¬ 
mortgagee oan redeem must be decided with reference to the terms of 
seotion 91 of the Transfer of Property Act. The learned vakil who 
appears for the respondents admits that the only olause in that section 
upon which he oan rely is clause (6), which confers a right to flue for 
redemption upon ' any person having any interest in or charge upon the 
righb to redeem the property.’ In the second of the two oases oited above 
the learned Judge Chamier says “ It seems to follow from the decision 
in that case, i.e., Ganga Prasad v. Ghunni Lai (1) that a sub-mortgagee 
aoquires no interest in or charge upon the property.’ It was held by a 
majority of the Full Bench in Mata Din Kasodhan v. Kazim Busain (3) 
that the term ’ property ’ as used in Chapter IV of Aot IV of 
1832 (in which Chapter section 91 occurs) means an actual physical 
objeob, and does not include mere rights relating to physical objeobs. 
I am bound to aocept this definition of the word property. 

Having regard to this definition I am of opinion that the plaintiffs^ 
case cannot be brought under section 91 ( b ). Had the plaintiffs’ 
mortgagee assigned his mortgage to the plaintiffs, or had the plaintiffs 
by proceedings in execution acquired the full rights of their mort¬ 
gagor, they might have maintained the suit ; but, as it is, I do nob 

(1) (1896) I. L. R. 18 All. 113. < 8 ) < 1891 1 L L * R * 13 AU - 482 ‘ 

(3) Weakly Notes, 1901, p. 153. 
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think that such rights as they gained by the sub-mortgage from Baleshar 
Lai gave them any right to sue to redeem the prior mortgage.” I am 
wholly unable to agree with the learned Judge in this. It aeema to me 
that section 91 of the Transfer of Property Aot in the dearest terms 
gives a right to redeem to a sub-mortgagee. Even assuming that the 
sub-mortgage in this case did not give any interest in or charge upon 
the mortgaged property to the sub-mortgagees, which I am not prepared 
to admit, it undoubtedly gave them an interest in or charge upon the 
right to redeem the mortgaged property. Sub-section (b) ^ provides that 
" any person having any interest in or oharge upon the right to redeem 
the property ” may redeem. The two cases upon which the learned 
Judge bases his conclusion were not concerned with redemption procee¬ 
dings. In the case of Ganga Prasad v. Ghunni Lai (l) the question 
before the Court was whether or not a person in whose favour what 
purported to be a sub-mortgage, but in which there bad been no assign¬ 
ment of the mortgage, had been exeouted, oould maintain a suit for sale 
of the mortgaged property. In that oase Edge, C. J., and my brother 
Burkitt held that the plaintiff could not maintain a suit for sale, 
observing that "it is inconceivable to see how any Subordinate Judge 
oould have given the plaintiff a deoree for sale under section 88 of 
Aot No. IV of 1882 of property whioh was not mortgaged to him. 
The sole right of Chunni Lai was to get a deoree for money against 
Nand Kishore (i.a., the sub-mortgagor), and then under that deoree 
he might possibly have attaohed, if it had not been paid off, the 
mortgage held by Nand Kishore.” Now in the first place I may point 
out that in that case the sub-mortgagor purported to mortgage his 
rights as mortgagee, but did not assign his mortgage to the sub¬ 
mortgagee. In the case under appeal the sub-mortgagor expressly 
[477] sub-mortgaged the land whioh waB comprised in his mortgage. I 
desire to refrain from expressing any opinion upon the question whether 
or not a sub-mortgagee can or oannot properly institute a suit for sale of 
the mortgaged property. The view expressed by the learned Judges of 
this High Court in the case to which I have referred did nob commend 
itself to the Benoh of the Madras High Court who deoided the oase of Muthu 
Vijia Baghunatha Bamachandra Vacha Mahali Thurai v. Venkata• 
challam Ghetty (2). In that case it was held by Subramania Ayyar and 
Davies, JJ., that a sub-mortgagee is entitled to a deoree for sale of the 
original mortgagor’s interest in cases and in circumstances whioh would 
have entitled the original mortgagee on the date of the sub-mortgage to 
olaim Buoh relief. There is a good deal in the judgment of Subramania 
Ayyar, J., in support of his view whioh commends itself to me. The 
learned Judges in their judgment in Ganga Prasad v. Ghunni Lai says 
that “ the sole right of Chunni Lai the mortgagee), was to get a 
deoree for money againBt Nand Kishore (i.e., the sub-mortgagor) and then 
under that deoree he might possibly have attached,. if it had not been 
paid off, the mortgage held by Nand Kishcre.” This passage is relied 
upon on behalf of the respondents as an authority for the proposition 
that a sub-mortgagee has no interest or oharge upon the mortgaged pro¬ 
perty whioh would entitle him to redeem : that his sole and only remedy 
is to get a money deoree against his sub-mortgagor. Indeed in the later 
oase of Misri Lai v. Abdul Aziz Khan (3) Chamier, J., seems to think 


(1) (1895) I. L. R. 18 All. 118. 

(2) (1896) I. L. R. 20 Mad. 35. 
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that this necessarily followed from the deoisioo in Qanga Prasad v. 
Ohunni Lai. He says in the course of his judgment :—“ In Qanga Prasad 
V. Ohunni Lai it was held by two Judges of this Court that the sole right 
of the sub-mortgagee as against the original mortgagee is bo obtain a 
money decree against him. That deoiaion was dissented from by the 
Madras High Court, but it is binding upon me. It seems to me to follow 
from the deoiaion in that oise that a sub-mortgagee acquires no interest 
in or obarge upon the property. If otherwise, he would surely be entitled 
to a decree for a sale of the property mortgaged by him." Assuming that 
the oaee of Qanga [478] Prasad v. Ohunni Lai was rightly deoided, it 
seems to me with all deference that Chamier, J., goes too far in supposing 
that it follows from that deoision that a Bub-mortgagee acquires no interest 
in*or obarge upon the mortgaged property. The learned Judges did not so 
deoide, and they oerbainly do nob appear to have had before their minds the 
provisions of section 91 of the Transfer of Property Aob. That seotion, as 
I have said, oonfers a right of redemption upon any person having any 
interest in or oharge upon the right to redeem the property. The learned 
Judge of this Court from whose deoision the present appeal has been 
preferred referB to the oase of Mata Din Kasodhan v. Kazim Husain (l), 
in which it was held that the term “ property ” as used in the Transfer 
of Property Aot means an actual physical object, and does not include 
mere rights relating to physical objects, and, accepting this definition, 
held that the plaintiffs were not entitled to redeem. He seems to me not 
to have attached due weight to the language of sub-section (6) of seotion 91, 


whioh gives the right of redemption to a person who has an interest 
in or oharge upon the right to redeem. The section is not confined to 
persons who have an interest in the property, that is the aotual physical 
objeot, but extends also to persons having an interest in the right to 
redeem the property. Now Balesbar Lai, the sub-mortgagor, who was 
a puisne mortgagee, having an interest in or charge upon the property, 
had undoubtedly a right bo redeem the mortgage of 1884. He, by the 
Bub-mortgage of May 190Qj sub-mortgaged the land which had been so 
mortgaged to him, and thereby undoubtedly, aB it seems to me, if he did 
not oonfer upon the sub-mortgagees an interest in or charge upon the 
property, at least created an interest in or charge upon the right to re¬ 
deem, to which Balesbar Lai was entitled. I am therefore unable bo 
agree in the view of the learned Judge of this Court. A sum of 
Rb. 349-16 was actually left by Balesbar Lai in the hands of his mortga¬ 
gees for the redemption of the mortgage of 1884. This shows the inten¬ 
tion of the parties that the earlier mortgage should be redeemed by the 
Bub-mortgagees. The effeob of the deoision from whioh this appeal has 
[ 479 ] been preferred is to preclude the plaintiff’s from carrying out then 
obligation and relieving the property from the burden of the earlier mort¬ 
gage. I would allow this appeal with costs, and, setting aside the decree 
of the single Judge of this Court, restore the decree of the lower appellate 

Court. 

Burkitt, J.—I might have contented myself with saying that I 
oonour in the order proposed by the learned Chief Justice. Bub being 
one of the Judges responsible for the decision in Ganga Prasad v. 
Ohunni Lai (2) I think it right to add a few words. It seems to me 
that in the judgment now under appeal the learned Judge of this Court 
lost sight of the fact that while the appeal before him was one in a suit for 


(1) (1891) I. L. R. 13 All. 432. 
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1905 a redemption of a mortgage, bhe suit in Qanga Prasad v. Ghunni Lai (l) 
Jan^SI. was one for sale. In the former the sub-mortgagor had by an express 

Appellate covenant wifeh hia sub-mortgagee conveyed to the latter an interest in the 
Civil. ri S hb t0 redeem the mortgage of 1884 and had left part of the mortgage 
- money in the sub mortgagee’s hands for that purpose, while in the latter 

2 25 A* fch9 8ab ' morfc S a g 0 wa9 0Dl y * mortgage of the mortgagee rights of the 
N. 58 = 2 A mortgagor. It follows therefore in my opinion that the sub-mort- 
i. J. 162. ’ Sagee in the case now under appeal before us had acquired by ex¬ 
press covenant with his sub-mortgagor an interest in the right to 
redeem the mortgage of 1884 under the terms of clause (b) of section 91 
of the Transfer of Property Aot, while in Ganga Prasad v. Ghunni Lai 
the relief asked for was sale of the mortgagor’s property to whioh 
section 91 of the Transfer of Property Act is nob applicable. 

Further I would add that both in this case and in Misti Lai v. Abdul 
Aziz Khan (2), the learned Judges have, I think, atbaohed too wide a 
meaning to the words ‘ bhe sole right” used towards the oonolusion of bhe 
judgment im Ganga Prasad v. Ghunni Lai (1). Those words must be 
read in connection with the nature of the suit in the judgment in whioh 
they were used. The only relief asked for in that case was an order for 
sale of mortgaged property on suit by a sub-mortgagee for sale of pro¬ 
perty nob mortgaged to him, or, to use bhe words of the [480] judgment, 
the sub-mortgagee sought to “ get the debt due from Nand Kishore to 
him paid by^ sale of the property of Rupa and others who were nob his 
mortgagors.” The only question before Edge, C.J., and myself in that 
case was whether such a relief oould be allowed. We had nob to con¬ 
sider, and did nob consider, whether a suit for redemption, whioh is the 
relief asked for in bhe present suit, oould be entertained, nor was it 
necessary for us to discuss that question; we oertainly did nob intend by 
the use of the words the sole right ” bo express any opinion thereon. 

For the above reasons I concur in the order proposed by the learned 

Chief Justice, allowing the appeal, setting aside the decree of the learned 

Judge of this Court, and restoring the decree of the lower appellate 
Court. 

By the Court. —The order of the Court is that the appeal be 

allowed, the decree of bhe learned Judge of this Court be set aside, and 

the decree of the lower appellate Court be restored with costs in all 
Courts. 

Appeal decreed. 


27 A. 480 (=s 25 A. W. N. 65=2 A. L. J. 128=2 Cr. L. J. 90.) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Atkman. 

Emperor v. Tara Singh and others.* 

[1st February, 1905.] 

Act {Local) No.'ll of 1901 { Agra Tenancy Act), section lU-Distraint-Sale adjourned 
owing to absence of bidders—Obstruction to sale on adjourned date-Act No. XLV 
of I860, section 184. 

The law as laid down in Chapter IX of the Agra Tenanoy Aot, 1901, does 
not authorize the adjournment of a sale of distrained property owing to the 

* Criminal Revision No. 889 of 1904. 

(1) (1895) I. L. R. 18 All. 113. (2) Weekly Notes, 1901, p. 168. 
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f0t thU rea50n an adjourned a sale and 
? , , “ ate> and obatruotion was odered to the sale so adjourned, it was 

Mon Sfof the'lnX PeS Code Dg ^ °° U,d “° 6 bS UEd9t 9 °°' 


IN this oase an amin was deputed to sell oertain property whioh had 
been distrained under the provisions of the Agra Tenancy Act, 1901 for 
arrears of rent. The sale was fixed for the 22nd of April 1904, bub on that 
date no one came forward to bid for the property, and in consequence the 
sale L«1J was postponed until the 5bh of May. On the 5bh May it was 
found that the proclamation! fixing the sale for that date was returned 
unserved, and accordingly the amin adjourned the sale until the 7th of 

• u*i • thafc date ^ ftra ^ iagb and °^ erB made their appearanoe armed 
with lathis and threatened to assault the amin if he persisted in holding 

the sale, and the amin was ultimately obliged to return to headquarters 
without Belling the property distrained. Tara Singh and others were tried 
by a Magistrate of the 2nd class for an offenoe under seotion 184 of the 
Indian Penal Code and were oonvioted and sentenced each to one month's 
rigorous imprisonment. They appealed to the District Magistrate, who 
upheld the conviobions aud the sentence upon Tara Singh, but reduced 
the sentences of the others to 6nes of Rs. 25 each. The convicts then 
applied in revision to the High Court, urging, as they had done before the 
District Magistrate in appeal, that the amin had no authority to adjourn 
the sale ; t^bat consequently the sale held on the 7th of May was not a 
sale held “ by the lawful authority of any publio servant,” and therefore 
the conviotions under section 184 of the Indian Penal Code were nob 
legal. 

Mr. G. R, Alston for the applicants. 


The Assistant Government Advooate (Mr. 17. K. Porter) for the 
Crown. 

Airman, J. —The applicants, Dip Singh, Moti, Badam, Pern Singh, 
Kundana and Jhanda wore convicted by a Magistrate of the 2nd class 
of obstructing a sale of property offered for sale by the lawful authority 
of a publio Bervanb, and were Benbeuoed to one month’s rigorous impri¬ 
sonment each under the provisions of seotion 184 of the Indian Penal 
Code. At the same trial the applicant, Tara Singh, was convicted of 
abetting the offence under section 184 of the Indian Penal Code and was 
also sentenced to one month’s rigorous imprisonment under seotion 184 
read with section 109 of the Indian Penal Code. Oa appeal the learned 
District Magistrate confirmed the oonviotion and sentence passed upon 
Tara Singh. He also confirmed the convictions of the other aooused, 
bub set aside the sentences of imprisonment passed upon them, and 
in lien thereof ordered each accused to pay a fine of Re. 25. This 
[482] Court is moved to set aside the conviobions on the ground that 
the sale whioh is said bo have been obstructed was nob a sale by the 
lawful authority of a publio servant. The learned District Magistrate 
was of opinion that the question whether the particular sale which the 
accused are said bo have obstructed was a sale held by lawful authority 
was a matter of academic interest.” This is a view whioh I cannot 
aooept. To justify a conviction under section 184 of the Indian Penal 
Code the lawful authority of the public servant offering the property for 
Bale must be proved by the prosecution. The aooused are said bo have 
obstructed a sale of property by an amin on the 7th of May last. I think 
^ iB clear from the proceedings that the amin had no authority whatever 
to hold any Bale on that day. The sale whioh it was attempted to hold 
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waB one under the provisions of Chapter IX of the Agra Tenancy Aofc, 
1901. It appears that the sale was originally fixed for the 22nd of April. 
On that date the amin postponed the sale until the 5th of May. The 
reason given for the postponement was that there were no bidders. Now 
the law under which the sale was being held makes no provision for the 
postponement of a eale on any such ground. The conditions regarding 
postponement are to be found in section 134 of the Act. This is the only 
soction which provides for a postponement. The conditions laid down 
in that section did not exist in the present case, inasmuch as there was 
no application by the defaulter to have the Bale adjourned. Moreover* 
that section provides for an adjournment until the next day or until the 
next market day. The amin had no authority to fix any date that seemed 
good to him. The law does not authorize the adjournment of a sale 
owing to the absence of bidders. As is contended by the learned counsel 
for the applicants, it is for the distrainer to see that bidders are present. 
If no bidders are present, it seems to me that the distraint falls through. 
A constituent part of the offence as defined in section 184 of the Indian 
Penal Code is wanting in this case. I therefore quash the convictions of 
the applicants. The fines, if paid, must be refunded. Tara Singh has been 
released on bail under the order of this Court, dated the 20th Deoember 
last. He need not surrender and his bail bond is discharged. 


27 A. 483 (=2 A. L. J. 160=25 A. W. N. 54=2 Cr. L. J. 104.) 

[483] REVISIONAL CRIMINAL. 

Before Mr. Justice Aikman. 

Nur Muhammad (Applicant) v. Ayesha Bibi (Opposite Party).* 

[1st February, 1905.] 

Criminal Procedure Code, section 488— Maintenance—Effect of Civil Court decree 
in a suit for restitution of conjugal rights upon an order for maintenance passed 
by a Magistrate . 

A husband, against whom an order had been passed by a Magistrate under 
section 488 of the Code of Civil Procedure, direoting him to pay a monthly 
allowance of Rs. 4-8 for the maintenance of his wife, brought a suit against his 
wife for restitution of oonjugal rights. That suit was compromised, and a con¬ 
sent decree passed whereby the petitioner was to pay the respondent Rs. 4-4 per 
mensem and to provide a house for her to live in near his own. Held that 
this decree of the Civil Court superseded the order of the Magistrate passed 
under seotion 488 of the Code of Civil Procedure, i/n re Bulakidas (1), followed. 

[Dist. 14 Cr. L. J. 98=18 I. C. 658=6 L. B. R. 127.] 

THE facts of this oase are as follows :— 

On the 14bh Judo of 1904 an order under section 488 of the Code of 
Criminal Procedure was made against the appellant Nur Muhammad for 
payment of Rs. 4-8 per mensem to his wife Musammat Ayesba Bibi. 
Subsequently Nur Muhammad brought a suit in the Civil Court againBt 
his wife for restitution of conjugal rights. This suit terminated in ft 
consent decree whereby the petitioner was to pay to the respondent 
Rs. 4*4 a month for her maintenance and spend the other 4 annas on 
the rent of a house near his own, the house to be selected by him, and 
the wife was to come and live in it. The wife, however, objeoted to the 

* Criminal Reforenoe No. 771 of 1904. 

(1) (1898) I. L. R. 23 Bom. 484. 
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;*:r a in '*,• 

The Sessions .Tu3ge Logo,ortSSth^ °" ° fch " ^on. **«• 

deoision of the Bombay HighCm T n? ,T *7?'™* b V «>« 

to the High Court for order, under .notion 433 of th’e Sole 1 ' ofT^ •" ‘f 

Wie Magistrate 11 oJ £*’ 

S&s s»ub ww 

reit“tuWon oTonninH b J 19 h ’« b ™4 <mel for and obtained a decree for 
restitution of conjugal rights. In the present case he appears to have 

wife’s ft ttern p t to win his suit. He practically asreed to his 

superv lin« g b P&ra A 6 Y r ° m l h ’ m ' While * rr °Si«tig to himself the right of 
Moreover th h R ,0 k' P^ 90 ^'”" 7 ■ ^king her life a hnrden to her. 

on the sro th d^W bay H !i Eh C ,° 13 ' r 'L re '' 9rfl9 d the order of the Magistrate 

■ h *“ °^ r ‘ ° i ' il ,01, restitution of conjugal 

Mn b hai' 9ba ' mln99 ,i ftn or ^ r ;for maintenanoe. In the present case Nur 
Muhammad wilfully omitted to attemob to get such a decree." 

the applio ™J* uhammad hhaq (for whon3 Mr. Karamat Hussain), for 

Pftrfcy Mr ' H ‘ T ' G ° leman (for whom Mr * E • A • Sozoard), for the opposite 

Airman, J.-On the 14th of June last the Joint Magistrate of 
wo pore made an order under flection 4B8 of the Code of Criminal 
procedure directing the applicant, Nur Muhammad, to make a monthly 
owanoe of R*. 4-8 for the aunporb of hi* wife, Mussammat Ayesha. 
Subsequently a decree was passed by the Civil Court in a suit brought by 
tne husband for restitution of conjugal right*, whereby the husband waa to 
W his wife a monthly allowance of Rs. 4-4 and allot her a houae near hi 0 
own for her residence. Thia deoree wa* passed by oonaent of parties, 
:?® rea ; fc T 0r the husband applied to the Magistrate bo cancel his order of the 
I4tb of June 1904. The Magistrate rejected the application. The lear¬ 
ned Sessions Judge has submitted the oaae for the orders of this Court in 
reywion and calls attention to the ruling in In re Bulakidas (1), wherdtn 
: 10 lald down fchab a deoree of a Civil Court for restitution of conjugal 
rights supersedes a maintenance order passed by a Magistrate, if the wife 
Persists in refusing to live with her husband. The facts of that case 
re nob exactly on all fours wibh those of fcho present, but in my opinion 

r4RR D i n u CipIe laid down in ifc app!ie8 * Tbe additional evidence taken 
h u k bbe Ma g i0brafep shows that the wife objects to the house which 
er husband has selected for her residence. If that house does not 
newer the condition entered in the decree passed by the oonsent of 
Parties, the wife should, in my opinion, prefer an objection bo the Civil 

14th r t °* d under fc k 0 oiroumstances stated above the order of the 
m of June 1904 was superseded by the arrangement oome to between 
0 Pities in the Civil Court, and that the order of the 14th June 1904 
Q ght bo have been cancelled. I therefore oanoel that order. 
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APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 


Harnam Chandar (Decree-holder) v. Muhammad Yar 
Khan and others ( Judgment-debtors ).* 

[8bh February, 1905.] 

Civtl Procedure Code, section 244— Alteration of decree after execution-^Application 
for refund of money realized in execution—Limitation—-Act No. XV of 1877 
(Indian Limitation Act) Schedule II » Article 178. 

A deoree for sale under section 88 of the Transfer of Property Act, 1882, as 
drawn up, allowed a very high rate of interest to the deoree-holder, and the 
amount due under this decree as it stood was realized by sale of the mortgaged 
property. Subsequently, on the judgment'debtors’ application, the decree was 
amended so as greatly to reduce the rate of interest, and thereby a refund be¬ 
came due to the judgment-debtors. 

Held that the judgment-debtors’ application for a refund was not an applioa' 
tion in execution but an application under seotion 244 of the Code of Civil 
Procedure, and that the limitation applicable wa3 that prescribed by article 178 
of the seoond schedule to the Indian Limitation Aot, 1877, and began to run 
from the date of the amendment of the decree. Daya Kishan v. Nanhi Began 
(1) distinguished. 

[Fol. 28 All. 666 ; Ref. 10 M. L. T. 527=1912 M. W. N. 44=13 I. C. 133.] 

THE ciroumstanoeB which gave rise to this appeal were as follower— 
On the 30th of June 1890, one Harnam Chandar obtained a decree for 
sale under seotion 88 of the Transfer of Property Act, 1882, against 
Muhammad Yar Khan and others. The defendants appealed against that 
deoree, but their appeal was dismissed by the High Court on the lObh 
of April 1893. Subsequently an order absolute for sale was made. The 
mortgaged property was sold by auction, and the amount of the 
[486] decree as it then stood was realized by the deoree-holder. The 
judgment of the Court of 6rst instance had awarded interest on the 
decretal amount at the rate of 6 per cent, per annum, but in the deoree 
interest was allowed at the rate of 74 per cent, per annum, which was 
the contractual rate of interest. On the 27th of February, 1901, the 
judgment-debtors applied to the High Court under section 206 of the 
Code of Civil Procedure to amend the deoree and bring it into accordance 
with the judgment; and this application was granted on the l9tbof 
April 1901, the rate of interest on the amount decreed being reduced to 
6 per cent, per annum. On the 18th of August, 1903, the judgment- 
debtors applied to the Court of the Subordinate Judge for a refund of the 
amount which had been realized from them in excess of what was 
payable under the decree as amended. The Subordinate Judge allowed 
the application. The decree-holder accordingly appealed to the High 

Court. 

Dr. Satish Chandra Banerji, for the appellant. 

Mr. Abdul Baoof, for the respondents. 

Blair and Banerji, JJ.—This appeal has arisen under the following 
ciroumstancefl.—On the 30th of June 1890 the appellant obtained a 
deoree for sale under the provisions of section 88 of the Transfer of 
Property Aot. An appeal was preferred to this C ourt from that deoree 

* First Appeal No. 134 of 1904, from an order of Babu Madho Das, Subordinate 
Judge of Saharanpur, dated the 28th of April 1904. 

(1) (1898) L L. R. 20 All. 804. 
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and was dismissed on fche lOfch of April 1893. Subsequently an order 
absolute for sale was made. The mortgaged property waB Bold by 
aaotion, and the amount of the deoree as it then stood was realized by 
the deoree-holder. On the 27th of February 1901 the judgment-debtors 
applied to this Court under section 206 of the Code of Civil Procedure for 
amendment of the deoree and to bring it into aocord with the judgment. 
The judgment of the Court of the first instance, it appears, had directed 
interest on the deoretal amount bo bo charged at the rate of 6 per cent, 
per annum, but in the decree as drawn up interest was allowed at the 
rate of 74 per cent, per annum, whioh was the contractual rate of interest. 
On the 9th of April 1901 this Court allowed the application for amend¬ 
ment of the deoree, and the decree was accordingly amended, the rate of 
interest payable under it being reduced to 6 per cent, per annum. There¬ 
upon, [487] on the 18bh of August 1903, the judgment-debtors applied to 
the Court below for a refund of the amount which had been realized from 
them in excess of the sum payable under the deoree as amended. The 
Court below has allowed that application, and from the order of that 
Court this appeal has been preferred. In our judgment the application 
made by the judgment-debtors was not an application for execution of the 
deoree, but an application under seotion 244 of the Code of Civil Proce¬ 
dure for restitution of an amount which bad in execution of the deoree 
been realized in excess. It is conceded by the learned vakil for the appel¬ 
lant that the application is nob one to whioh artiole 179, schedule II, of 
the Limitation Act applies. There being no other artiole applicable, the 
artiole whioh would govern the application iB artiole 178, whioh gives a 
period of three years from the time when the right to apply aoorued. 
The question is, when did the right of the judgment-debtors to make 
their application arise ? There cannot be any doubt that it was only 
when the deoree was amended by this Court under its order of the 19th 
of April 1901 that the judgment-debtors’ right to make the present appli¬ 
cation come into existence. Before that date they could not possibly 
have made any application for a refund of the amount which they now 
olaim, as suoh application would have been inconsistent with the deoree 
as it then Btood. The learned vakil for the appellant contends that the 
judgment-debtors’ right to apply aoorued on the date on which the 
deoree-holder realized a larger sum than what he was entitled to. But 
as we have already said, under the decree whioh subsisted at the time, 
the deoree-holder was entitled to the amount whioh hereoovered from the 

judgment-debtors by the sale of their property, and aoy application by 

the judgment-debtors for restitution would have been inconsistent with 
the terms of the deoree as it then stood. It is only in consequence of the 
amendment of the decree on a subsequent date that the judgment-debtors 
beoame entitled to get baok from the decree-holder the amount which they 
now olaim. As the amendment waB not made until the 19th of April 
1901, the judgment-debtors* right to make the present application could 
not have arisen at an earlier date. The learned vakil for the appellant 
[488] referred us to the ruling of this Court in Daya Kishan w. Nanhi 
Begam (1). That was a case in whioh the decree-holder obtame an 
amendment of the deoree and applied for execution of the amended 
deoree. The limitation applicable to that application waB that prescri¬ 
bed by article 179, and his application was admittedly beyond time unleaB 
heoould invoke in aid the application whioh he had made for amend¬ 
ment of the deoree. That applicatio n was held not fco _b e an app li c a tio n 

(1) (1698) I. L. R. 20 AU. 304. 
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to the proper Court to take a step in aid of execution. The case there¬ 
fore iB distinguishable from the present. In our judgment the applica¬ 
tion made by the judgment-debtors was not beyond time, and this appeal 
must fail. We accordingly dismiss it with costs. 

Appeal dismissed. 


27 A. 488 (=25 A. W. N. 61=2 A. L. J. 241.) 

APPELLATE :CIVIL. 

Before Mr. Justice Sir William Burkitt. 


Ahmad-ul-lab Kean (Defendant) v. Salap. Bakhsh 

( Plaintiff)* 

[3rd February, 1905.] 

Act No. IV of 1882 (Transfer of Property Act), section M-M(rtgage-RiqM . 0 /l mort¬ 
gagee to sue Jor mortgage money. J 

Where on the execution of a usufruotuary mortgage the mortgagor fraudu¬ 
lently suppressed the fact that there was outstanoicg against the mortgaged 
property a decree for sale on a prior mortgage and this decree was subsequently 
put into execution, it was hud that the mortgagee was entitled, under sec¬ 
tion 68 (c) ol the Transfer of Property Act, 1882, to sue the mortgagor for the 
mortgage money. 


The mortgage in question contained a covenant that if any “khalal” 
occurred, the mortgagor would be responsible and would re-pay the mortgage 


money. 


. • j , . i j » . 4 connnea to an umoreseen 

event or acoidcnt; but would include the oonsequences of conduot such as that 
of which the mortgagor bad been guilty 


ON the 4th of April 1900 one Abmad-ul-lah Khan exeoated a 
usufructuary moitgage ol certain land in favour of Safar Bakheb and 
thereupon put the mortgagee in possession. The mortgagor however 
concealed from the mortgagee the fact that the land had been'previously 
mortgaged to one Natho Kunwar L«8»j in 1896, and that Natho 
Kunwar had brought a suit for sale on her mortgages and obtained a 
deoree on the 4th of April 1899, Natho Kunwar exeouted her deoree 
and the property was put up lor sale on toe 20th of Haroh 1902 and 
purchased by the Beoond mortgagee, Salar Bakbsh. Salar Bakhsh then 
brought a suit against his mortgagor for reoovery of the mortgage money, 
basing his olaim on a oovenant in the mortgage of the 4th April 1900* 
by whioh the mortgagor undertook that if any “ khalal ” ooourred he 
would be responsible ana would repay the mortgage money The Court 
of hist instance iMunsit of Sambhal} dismissed the plaiutiii'B suit This 
deoree was, however, reversed on appeal by the Subordinate Judge of 
Moradabad. Toe defendant accordingly appealed to the High Court. 

Mr. A. E, C. Eamilion (for whom Mr. G. W. Dillon) for the appel- 
lanb. r 

Mr. A. E. Byves for the reepondeoti. 

Bukkitt, J.-ln the suit cut ol which this appeal has arisen, the 
plaintih, respondent here, sued UDUer section 63 ol the Transfer of Pro¬ 
perty Act to reoover uom the Oeieooant appellant the amount ol Bs 98 
which had been adv a nceu by the respondent to the defendant on the 

• Second Appeal No. 11U of lilt 2, from a decree o7BabuljIta Prasad, Subordi- 
Date Judge of Aioradabad, dated tie 5lh of September 190a, reversing a deoree of Babu 
Mohan Lai banaal, Alunsif of bamhhal, datoa the 17th of Alay EjQ2. 
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security of a usufructuary mortgage of certain land executed on the 4th 
April 1900 for a term of hve years. 

The land id question was, it appears, subject to two prior unregis¬ 
tered mortgages securing a sum of Rs. 70, executed in the year 1896, in 
favour of one Mueammat Natho Kunwar. Natho Kunwar brought a suit 
for sale on her coort^a^es on the ^2nd March 1899 and obtained a deoree 
for sale thereon on tho 4th April 1899. It thus follows that when the 
mortgage in favour of the plaintiff mortgagee was executed in April 1900, 
there was outstanding against that property a decree for sale just a year 
old. That decree of the 4th April 1899 was subsequently pub into execu¬ 
tion, and the property was sold on the 20t'h March 1902 and was pur¬ 
chased by the plaintiff, respondent here. Shortly afterwards, i.e., on 
the 7th April 1902, the present suit was instituted by the present 
plaintiff respondent, Salar Bakhsh. lie olaimed to recover from the 
appellant Ahmad-ul-lah Khan Rs. 98, the mortgage money, plus a certain 
[490] amount for damages. He based his olaim on the wording of the 
deed of April the 4th, 1900, by which the mortgagor undertook that, if 
any ‘ khalal ” occurred, he would be responsible and would repay the 
mortgage money. But, strange to say, in his plaint he omits all mention 
of the fact that he was the person who purchased at the sale of the 20th 
March 1902. In consequence of objections raised by the defendant I 
remitted an issue to the lower Court to ascertain whether in pureuance of 
the terms of tbe mortgage the mortgagee had been put in possession, and 
whether mutation of names had been effected in his favour by the 
mortgagor. The lower appellate Court has now reported in the affirma¬ 
tive on both those matters. It appears that Salar Bakhsh, the respondent, 
was put into possession immediately on tbe elocution of the mortgage of 
April the 4th, 1900, and also that his name was recorded in the village 
papers. 

On behalf of the appellant it is contended that the plaintiff has not 
shown any grounds coming under section 68 of the Transfer of Property 
Act which could justify a Court in granting him a decree for repayment 
of the mortgage money. That was the view taken by tbe Court of first 
instance. It held, referring to tbe use of the word " khalal ” in the mort¬ 
gage-deed that that word meant an unforeseen event or aocidenb, and 
therefore, aB no such event or aooident had happened, it refused the 
plaintiffs a decree. 

I am unable to concur in the very restricted meaning which that 
Court placed on the word “ khalal.” It seems to me that the view of the 
facts taken by tbe lower appellate Court is moro correct as explaining 
what waB meant by the word “khalal ” in the mortgage-deed. For here 
the facts are that at the time when in April 1900 the usufructuary mort¬ 
gage in favour of tbe plaintiff was oreated, the property which that 
mortgage purported to hypothecate was, and had been for a year, subjeob 
to a decree for sale at the suit of Musammat Natho Kunwar. Further, it 
is found hy both the Courts that the mortgagor, Ahmad-ul-lah Khan, had 
concealed from the plaiDtifl the existence both of the prior mortgages 
and the decree for sale on them, and, as found by the lower appellate 
Court, had [4*1] concealed that fact fraudulently. The result, is that 
the property might have been put up for sale at any time after the plain¬ 
tiff 'b mortgage and might have been 6old over his bead. 

The fact that the plaintiff, to save the property of which he wag in 
possession, purchased it at auobion does not in my opinion affect the 
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matter. It seems to me that tbe plaintiffs oase comes within clause (c) 
of eeotion 68, because tbe mortgagor failed to secure the possession of 
tbe property to tbe plaintiff without disturbance. The security the mort¬ 
gagor gave to the plaintiff was absolutely illusory, and one of which he 
might have been deprived at any moment unless he ohose to advance 
27 A. 488= more money. 

N 2 6?— 2A I am of opinion therefore that the plaintiff is entitled to his deoree 
L. j.~ 2 ^ 1 .* * or kbe repayment of the mortgage money, bub I do not think he is 

entitled to recover tbe interest at 2 per cent, by way of damages during 
tbe period from April 1900 to 20th March 1902, during whioh the plain¬ 
tiff was actually in possession of the mortgaged property and was enjoy¬ 
ing the usufruct. 

To that extent tbe decree of the lower appellate Court must be 
modified. The plaintiff certainly would be entitled to damages from the 
20th March 1902, to the 7th April 1902, the date of th6 institution of 
the suit, but this is a matter of a few days, and Mr. Byves , for the res¬ 
pondent, does not press for that small amount. I therefore modify the 
decree of the lower appellate Court, and in lieu of the deoree passed by 
that Court I give the plaintiffs a decree for Rs. 98, with interest thereon 
at the rate of six (6) per cent, per annum, up to date of payment. 

Decree modified. 

27 A. 491 (=25 A. W. N. 66=2 Cr. L. J. 155.) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Aikman. 


Emperor v . Narbadeshwar.* 

[7th February, 1905.] 

Act No. XLV of 1860 (Indian Penal Code), sections 225 B and 358 —Rescue jrom law¬ 
ful custody—Legality of warrant—Civil Procedure Code t sections 82, 174. 

An Assistant Collector issued warrants for the arrest of oertain witnesses, 
for whose attendance summonses had been issued, but who had not [492] 
appeared in obedience thereto. The serving officer had not been able to efieot 
personal service of the summonses, but had affixed copies to the houses of 
the persons to be served. The Court previous to issuing warrants did not 
comply with the provisions of seotion 82 of the Code of Civil Procedure, 
though it was apparently of opinion that there had been due servioe of the 
summonses.. The officers charged with the execution of the warrants arrested 
one of the witnesses, but they were attaoked by N and others, and the man they 
had.arrested was resoued. N was convicted under seotions 226 B and 363 of the 
Indian . Penal Code- field that even if seotion 225B was not applicable, the 
oonviotion under seotion 353 of the Code was perfectly justified. 

The facts of this case are as follows :— 

On the 31st of August 1904 the Naib Nazir of Bansdih bahsil gave 
Suba and Bans Gopal, peons of that fcahsil, a warrant signed by the 
Tahsildar (Assistant Collector of the 2nd class) of Bansdih for tbe arrest 
of Subh Narain and Mahipat Lai, two witnesses, who were wanted in a 
suit for arrears of rent. On the 1st of September 1904 the peons met Subh 
Narain, and showing him the warrant, arrested him, Subh Narain called 
for help, when four or five men, including one Narbadeshwar, came np, 
assaulted tbe peons and rescued Subh Narain from their custody. The 
p eons reported the occurrence at the tahsil, and subsequently made a 

* Criminal Revision No. 866 of 1904. < 
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rerwrl) at the Ban*aih polioa-Btation. Narbadeahwar wa» sent ap by the mo# 
poltoe on oharges under saotion 225B and seotion 353 of the Indian Feb. 7. 

Penal Code and was oonvioted by a Magistrate of the 1st olass and - 

sentenoed to three weeks’ rigorous imprisonment. Narbadeshwar applied R “V® , ^ r AI ‘ 
in revision to the Sessions Judge of Ghazipur, who accepted the con- _ 
tention of the applicant, and held that “ the warrant against Sabh 27 A. 501= 
Narain waa issued without the service of summons by peon on door being 25 A. W. 
declared sufficient or the peon being examined, and without any substi- V 6 T = ?fiR ,, ‘ 
tuted service being ordered or made. Thus the warrant was issued 
practically without jurisdiction, and therefore the arrest was illegal, and 
the conviotion under aeotiona 353 and 225 B of the I. P. C. was wrong.” 

The Sessions Judge, however, found that the aooused was guilty under 
flection 352 of the Indian Penal Code, and, as he did not think the 
sentence was too much, refused to refer the case to the High Court. The 
applicant thereupon applied in revision to the High Court on the ground 
that The learned Sessions Judge having found that the oonviofcion was 
illegal was bound to refer the [493] case to this Honourable Court and 
had no power himself to oome to a finding on the facts.” 

Sir Walter Colvin and Mr. G. P. Boys , for the applicant. 

The Assistant Government Advocate (Mr. TP. K. Porter), for the 

Crown. 


AlKMAN, J.—The applicant, Narbadeshwar, was oonvioted by a 
Magistrate of the 1st cUbs of offences punishable under seotions 353 and 
225B of the Indian Penal Code and sentenoed to three weeks’ rigorous 
imprisonment. When an aocused is convicted of two different offences, 
a sentence should be awarded for each offence. If the Court deems it 
necessary the sentences may be made to run concurrently. It appears 
that a warrant was issued by an Assistant Collector for the arreBt of 
oertain witnesses who had failed to attend his Court. The warrant was 
issued under the authority of section 174 of the Code of Civil Procedure 
read with section 193 of the N. W. P. Tenancy Act, 1901. One of these 
witnesses was arrested, and the applicant has been found guilty of rescu¬ 
ing that witness and assaulting the officers to whom the warrant had been 
made over for execution. In the warrant it is set forth that the sum¬ 
monses had been repeatedly served, but that the witnesses had failed to 
attend. It appears that three summonses wore issued at intervals, but 
that in no oase could the serving offioer effect personal service. He con¬ 
sequently affixed a copy of the summons on the outer door of the wit¬ 
nesses' residence. The learned counsel contends that beoause it does not 
appear that the Court to which summonses were returned oomplied with 
the provisions of seotion 82 of the Code the warranb was illegal. It is 
true that the serving officer does not appear to have been examined on 
oath, and there is no declaration by the Court that the summons has 
been duly served. In my opinion, however, it is dear from the Court’s 
order for the issue of the warrant that it was of opinion that there had 
been due servioe and that the witnesses were intentionally keeping out of 
the way. I am not therefore prepared to say that the warrant was 
absolutely illegal. In any oase the officers charged with the execution of 
the warrants were acting in execution of their duty when they arrested 
the witness, and I have no hesitation in holding that on the finding 
t«94] of the Magistrate an offenoe under section 353 was committed. 
The assault, however, appears bo have been of a trifling nature, and as 
the applicant has been released on bail by an order of a Judge of this 
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Court, I think it unnecessary to direct that he surrender to undergo the 
term of ten days’ imprisonment still left to be undergone. I therefore 
reduce the term of imprisonment to which the applicant was sentenced 
to that already undergone by the applicant. The result is that the 
applicant need not surrender and his bail is discharged. 
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APPELLATE CIVIL. 

Before Mr, Justice Knox and Mr. Justice Aikman . 


Ram Dei Kunwar ( Plaintiff) v. Abd Jafar (Defendant)* 

[10th February, 1905.] 

Hindu law—Hindu widow—Saleby widow of deceased husband's property partly for 
legal necessity and partly not—Suit by next reversioner to recever property on 
death of widow— Limitation—Act No. XV of 1877, schedule II, Article 141. 

A separate Hindu died leaving him surviving his mother, two widows and a 
daughter. After the death of the mother and the widows, the daughter sued 
to recover certain property whioh had belonged to her father, but had been sold, 
by means of two sale-deeds, after his death by one of his widows. On the finding 
that one of the sales had been effected partly for legal necessity, and partly not, 
and the other not for legal necessity, the Court deoreed.the plaintiff's claim as 
to th 9 first sale on payment of suoh amount of the consideration for the.sale as 
were supported by legal necessity, and as to ihe second sale unconditionally. 
On the finding that the suit was brought within twelve years from the date of 
the death of the surviving widow, both widows having survived the plaintiff's 
grandmother, it was held that the suit was not barred by limitation. Qobind 
Singh v. Baldeo (l) and Jhamman Kunwar v. Tiloki (2) followed. 

[Dist. 5 A. L. J. 366=1908 A. W. N. 173 ; Ref. 32 All. 392; Not appr. 64 I. C. 980-3 

The faofc8 of this case are fully abated in the order of remand made 
by tbe Court on the 5bh of August 1S04, which was as follows :— 

Knox, Acting C. J., and Aikman, J.—One Bisheswar Singh 
died before 1857 leaving him surviving his mother T495] Musammat 
Sulagna, his two widows Musammat Ram Kali and Musammat Ram 
Jhari, and a daughter by the latter, Musammat Ram Dei Kunwar, 
who is the appellant in this oase. On Bisheswar’s death his pro¬ 
perty was divided between his two widows. On the 2nd of Feb¬ 
ruary 1859 Musammat Ram Kali sold her half share to the predeces¬ 
sors in title of the defendant respondent, Syed Abu Jafar. A suit was 
brought by her co-widow, Musammat Ram Jhari, to set aside this sale. 
On the 29bh of December 1859 a deoree was passed by the Sudder Amin, 
whereby the sale was held good as to a five and a half anna share. The 
deoree went on to divide the property of Bisheswar amongst his mother, 
his widows and his daughter. A four anna share was assigned to the 
mother, a five and a half anna share to eaoh of the widows and a one anna 
share to the daughter. On the death of the mother, Musammat Sulagna, 
the four anna share whioh had been assigned to her was divided bet¬ 
ween the widows, a two anna share going to each. The two anna share 
whioh Ram Kali had inherited from her mother-in-law, she on the 5th of 

*. Second Appeal No. 571 of 1903 from a decree of Mr. Muhammad Ishaq Khan, 
District Judge of Azamgarh, dated the 80th of March 1908, reversing a deoree of 
Pandit Girraj Kishore Dat, Officiating Subordinate Judge of Aiamgarh, dated the 16th 
of June 1902. 

(1) (1903) I. L. R. 26 All. 880. 


(2) (1908) l. L. R. 25 AIL 485. 
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May 1886, sold bo the predecessor In title of the defendant respondent. 
This appeal has arisen out of a suit brought by the daughter Ram Dei 
after the death of her father’s widows to reoover from the defendant the 
seven and a half anua share of her father's property which had been 
alienated by Mnaammat Ram Kali. The Court of firBt instance held 
that the claim for the five and half anna share was barred by the provi¬ 
sions of section 13 of the Code of Civil Procedure, and dismissed the suit 
as to that share. With regard to the remaining two annas which had 
been sold by Ram Kali for a sum of Rs. 550, the Court held that the 
transfer by Ram Kali was, to the extent of Rs. 250, a transfer in lieu of 
proper consideration and for legal necessity. The remaining part of the 
consideration—Rs. 300—it found not to be a good consideration. The 
result was that the Court decreed the plaintiff’s claim for a two anna 
share on payment by her to the defendant of Rs. 250 within a month. 
Against this decision the plaintiff appealed to the Distriot Judge, and 
the defendant took objections under section 661 of the Code of Civil 
Procedure to the decree so far as it was in the plaintiff’s favour. 
[«6] The learned Distriot Judge dismissed both the appeal and the 
objections. The plaintiff oomes here in second appeal, and the respon¬ 
dent also renews here the objections which he took in the Courb below. 
For the appellant an attempt was made to show that the deoision of the 
29bh December 1859 on which the Courb below relied was of no effeob 
as having been pronounced by a Courb whioh had no jurisdiction to hear 
the suit. This plea waB based on the allegation that the value of the 
properby in suit was upwards of Rs. 1,000, which was the limit of the 
Sadder Amin's jurisdiction. In our opinion this plea has not been made 
oat. The learned vakil has failed to show us that aooording to the rules 
for the valuation of suits then in foroe the suit was beyond the jurisdic¬ 
tion of tbeSudder Amin. This preliminary point being disposed of, we 
have now to consider whether there was anything in the deoision of the 
29th of December 1859 to bar the plaintiff’s suit. We have no hesitation 
in holding that, bo far as the transfer of the Gve and half anna share is 
concerned, nothing took place in the previous suit bo prevent the plaintiff 
maintaining her claim to that share. Ram Kali could, as to that share, 
have no higher interest than that of a Hindu widow. But she might 
still give a good title to the vendees if the sale was executed in lieu of 
proper consideration and on aooount of legal necessity. An issue was 
framed as to this. But, owing to the opinion formed by the Courts 
below as to the effect of the litigation of 1859, this issue was never tried. 
Before we can dispose of this appeal, therefore, we must ask the Court 
below to try this issue, viz., whether the deed of the 2nd February 1859 
was executed by Musammat Ram Kali in lieu of proper consideration, 
and on aooount of legal necessity. There is another issue as regards 
the second sale deed whioh was raised in the defendant’s objection to 
the lower Courb and which the learned Judge has not yet tried. The 
learned Judge appears to have been under the impression that if the 
vendees acted in good faith, that of itself was enough to validate the 
sale-deed so as to make it a good transfer, nob merely of the widow’s 
interest, but of the absolute estate. In this view he is mistaken. The 
learned Judge will try the same issue in [497] regard to the sale-deed 
of the 66h of May 1886 as he is directed to try in respeot of the earlier 
■ale-deed. He will bake such additional evidenoe as may be necessary, 
and return hie findings on the above issues along wibh any evidenoe 
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he may find it necessary to record. The usual ten days will be allowed 
for objections on the return of the findings. 

On findings being returned on the issues referred, the following 
judgment was delivered !— 

The Hon'ble Pandit Sundar Lai , Mr. J. Simeon and Dr. Satish 
Chandra Banerji , for the appellant. 

Mr. Karamat Husain , Maulvi Qhulam Mujtaba and Maulvi Muham¬ 
mad Ishaq , for the respondent. 

KNOX and Airman, JJ.—The learned Judge of Azamgarh upon the 
issues referred for trial has found that both the sale-deeds, i.e., that of the 
2nd of February 1859 and that of the 5th of May 1886, were executed 
for proper consideration and for legal necessity. These findings are im¬ 
pugned by objections taken under section 667 of the Code of Civil Pro¬ 
cedure. We have heard all that has to be said by the learned counsel 
in the case. Being findings of a lower appellate Court, and this being a 
second appeal, we are bound by those findings so far as they are findings 
of fact. With reference to the sale of the 2nd of February 1859 the 
learned Judge has found that out of the consideration for the sale, viz., 
Ks 2,995, the amount of Rs. 2,550 was to pay off a bond debt due by 
Bisheswar Singh, the husband of the vendor. To this extent there was 
in our opinion legal necessity for the sale. The balance is alleged to 
have been spent on religious purposes, viz., oharity and pilgrimage to 
Gaya. In our opinion, with reference to the ciroumstanoee of the estate, 
there was no necessity for the widow to incur this expenditure and sell 
a portion of the estate to defray it. As regards the second sale-deed the 
learned Judge has found that Bs. 300 of the consideration was the debt 
due to Fazl Husain, Rs. 100 for payment of Government revenue, and 
the balanoe for construction of a well. Accepting the evidenoeasit 
stands, we think that it falls short of proof of the existence of such a 
legal necessity as would justify the alienation. In regard to the second 
sale it was [«08] pleaded that the suit of the plaintiff was barred by limi¬ 
tation, inasmuch as her stepmother, the vendor, succeeded to it on the 
death of Musammat Sulagna, mother of Bisheswar. In our opinion this 
plea oannot be sustained. The plaintiff's right to olaim the property di 
not arise until the death of Bisheswar's widows, and her suit was brough 
within 12 years of the date of their death. In this opinion we aye 8Q ^’ 
ported by the decision in Jhamman Kunwar v. Tiloki (1), in which fi e 
authorities on the question are fully considered. We have found as to a 
portion of the consideration for the sale-deed of 1859 that the sale ws 
justified by legal necessity, and adopting the oourse laid down in QobinM 
Singh v. BaXdeo Singh (2) we decree the plaintiff’s olaim for possession o 
a 1 anna, 7 gands, 2 kauri share in each of the villages Harya an 
Rajipur and an 18 ganda, 1 kauri, 3 dant share in mauza Balaipur on 
condition of the plaintiff's paying into Court for the respondent the sum 
of Rs. 2,550 on or before the 1st of May 1905. If this amount is no 
paid in within the time fixed, the plaintiff's olaim for the above shares 
in these three villages will stand dismissed. We deoree the pl* int)1 , 
olaim for possession of the property covered by the second sale-de • 
viz., a 10 ganda share in each of the villages Harya and Rajipur ana 
ganda, 2 kauri, 2 dant share in mauza Balaipur. To this ex “®°: 
allow the appeal. As the plaintiff has only partially succeeded*^ 

(2) (1903) L L. R. 25 AIL 980. 


(1) (1903) L L. R. 25 AIL 485. 
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aireob that the parties bear their own oosts here and in the Courts 

below. We dismiss the objeotion under section 561 of the Code of 
Civil Procedure. 

Decree modified. 


27 A. 499 (=2B A. W. N. 74=2 A. L J. 219=2 Cr. L- J. 188.) 

[499] REVISIONAL CRIMINAL. 

Before Mr. Justice Aikman . 

Emperor v. Abdullah.* 

[18th February, 1906.] 

Act No. VIII of 1873 ( Northern Indian Canal and Drainage Act), sections 46, 47— 
Mode of oolleotion of canal dues—Distraint—Act No. XLV of 1860 ( Indian 
Penal Code) t section 186. 

Where under a written order signed by a Tahaildar the Naib Nazir was 
directed to realize oertain oanal dues, and he, on attempting to do so by attach¬ 
ment and sale of the defaulter's property, was resisted by the owners of the 
property, it was held that the oonviotion of the persons offering resistanoe 
under seotion 186 of the Indian Penal Code was good. The Tahsildar’s order, 
though not of a formal nature, was sufficient evidence that the Naib Nazir was 
acting as a publio servant in the disoharge of his duty. Held also that the 
appointment of lainbardars does not preclude the Revenue authorities, if they 
think fit, from realizing oanal dues from the persons by whom the dues are 
aotually payable. Queen-timpress v. Poomalai Udayan (1), referred to. 

In this case oertain oanal dues payable under Aot No. VIII of 1873 
were to be realized from Abdullah and others. Aooording to the local 
procedure, although lambardars had been appointed, it was ouBtomary in 
many oases to oolleot auoh dues from the persons who actually owed 
them. Accordingly the Tahaildar of Saharanpur, by a vernacular order 
signed by him, directed the Naib Nazir to realize the arrears due by 
Abdullah and others. The Naib Nazir, aooompanied by one Chhajju Singh, 
a Tahsil peon, went bo Abdullah’s khaliyan, and showing the Tahsildar’s 
order endeavoured to effect an attachment of the crops which were there. 
In thiB he was resisted by Abdullah and others, and had bo return with¬ 
out accomplishing his purpose. Abdullah and two other men were charg¬ 
ed under sections 186 and 362 of the Indian Penal Code, and were tried 
and oonviobed by a Magistrate of the first class and sentenced to fines. 
They applied in revision bo the Sessions Judge who, being of opinion that 
the authority under wbioh the Naib Nazir was acting was not legal 
authority, reported the case for the orderB of the High Court under sec¬ 
tion 438 of the Code of Criminal Procedure. The learned Sessions 
Judge referred to 1800] Abdul Oafur v. Queen-Empress (2) and Emperor 
v. Qaneshi Lai (3), in support of bis view. 

The Assistant Government Advocate (Mr. IV. K. Porter J, for the 

Grown. , , . 

Aikman, J.—The Magistrate speaks of the attachment as having 
been made under section 47 of Aot No. VIII of 1873. This appears to 
me to be a mistake, as seotion 47 refers to the recovery of oanal dues by 
the Collector from lambardars who have been required under that section 
to collect and pay in oanal dues. In this oase the persons whose propert y 

• Criminal Referenoe No. 856 of 1904. 

U) (1898) L L. R. 21 Mad. 296. < 8 ) Weekly Notes, 1904, p. 229. 

U) (1896) L L. R. 28 Cal. 896. 
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was attached were not lambardara. Iq my opinion the appointment of a 
lambardar does not prevent the Collector from recovering from persona 
who have actually used canal water the amount due from them, that ia, 
the appointment of a lambardar does not deprive the Collector of the 
power given him by section 45 of the Act. In the present case the Naib 
Nazir, who was a public servant, had an order from an Assistant 
Collector directing him to distrain for certain amounts due on acoount of 
canal rates. That order may not have been drawn up with the formality 
with which suob an order should be prepared, but notwithstanding this I 
am of opinion that the distraining of the property was made by the law¬ 
ful authority of a publio servant, and it has been found that there was 
resistance to that distraint. The present oase is distinguishable from 
the oases relied on by the learned officiating Sessions Judge, and the 
decision of the Magistrate is supported by the ruling to whioh he refers, 
viz. t Queen-Empress v. Poomalai Udayan (1). I therefore deoline to 
interfere, and direot that the record be returned. 


27 A. B01 (=2 A. L. J. 180=25 A. W. N. 70.) 

[501] FULL BENCH. 

Before Sir John Stanley , Knight, Chief Justice, Mr. Justice 
Sir William Burkitt and Mr. Justice Aikman. 


Sham Sundae and others (Judgment-debtors) v. Muhammad 

Ihtisham Ali (Decree-holder).* 

[18th February, 1905.] 

Act No.IV of 1882 (Transfer of Property Act) sections 86 and 87 -Mortgage-suit for 
foreclosure—Appeal—Application for order absolute for foreclosure—Limitation 
—Execution of decree—Act No. XV of 1877 (Indian Limitation Act), schedule II, 
article 178. 

The plaintifi sued for foreclosure of a mortgage whioh purported to comprise 
five villages. On the 13th of June 1899 he obtained a deoree, but it was in res- 
peot of three villages only. As to these the deoree provided for foreclosure in 
default of payment by the defendants of a sum of Rs. 39,584-6-8 on or before 
the 19th of December 1899. The plaintifi did not ask for an order absolute for 
foreclosure in res peot of this decree, but appealed against the dismissal of his 
suit as regards the two remaining villages. This appeal was dismissed on the 
4th of August 1902. No part of the mortgage money was paid ; and on the 15th 
of September 1903, the deoreo-holder applied under section 87 of the Transfer 
of Property Aot, 1882, for an order absolute for foreclosure. Held that the 
decree-holder's application was not barred by limitation. 1 he nature of proceed¬ 
ings for foreclosure is suoh that a mortgage must be foreolosed as a whole or 
not at all. The decree-holder in this oase oould not have applied for an order 
absolute for foreclosure on the deoree of the 19th of June 1899, without giving 
up his appeal from that deoree. Raham Ilahi Khan v.Ohastta (2) and poresh 
Nath Mojumdar v. Ramjodu Mojumdar (3) referred to. Oudh Behari Lai v. 
Nageshur Lai (4) disoussed and doubted. Mul Chand v. Mukta Pal (5) and 
Mahabtr Prasad v. Sital Stngh (6) referred to. 

[Ref. 29 All. 771=3 A. L. J. 595=1906 A. W. N. 237=1 M. L. T. 247 (F. B.); 29 All. 
62^=1907 A. W. N. 204=4 A. h. J. 552.] 

* First Appeal No. 51 of 1904, from a deoree of Shah Amjad-ullah, Subordinate 

Judge of Banda, dated the 28rd of November 1903. 

(1) (1898) I. L. R. 21 Mad. 296. (4) (1890) I. L. R. 18 All. 278. 

(2) (1898) I. L. R. 2 All. 875 (5) Weekly Notes 1896 p. )00. 

(3) (1889) I. L R. 16 Cal. 246. (6) (1897) I. L. R. l9 All. 520. 
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«■ oa "® one Muhammad Ibbisham Ali insfcifcuM a suit for foreolo- 

fivevi lagM 0 TheiV^cJ 118 “ ,ortRagor0 P nr P Mfc ed &o hypothecate 
ove v illages. The title of the mortgagors to two of the villages was suc¬ 
cessfully impeaohed in the suit, and on the 19th of June 1899 a decree 
was passed under section 86 of the Transfer of Property Aot. 1882, for 

laon 88 r ® gard u thr f 9 ° nly 0t bhe 7iilagea mentioned in the mort¬ 
is fi ft defftU ‘ t . 0f Payment by the defendants of a sum of 

KB 09,584-6-8 on or before the 19th of December 1899. The [802] plaintiff 

being dissatisfied with this deoree appealed against so muoh of it 
as disnussed his smt in respeot of the remaining two villages. This 
appeal was dismissed on the 4th of August 1902, On the 15th of 
September 1903, no part of the mortgage money haviDg been paid, the 
deoree-holder applied under seotion 87 of the Transfer of Property Aot 
for an order absolute for foreclosure. To this the judgment-debtors 
objected on the ground that the deoree passed on the 19bh of June 1899 
became absolute on the 19th of December 1899, the date fixed for pay¬ 
ment ; that on the last mentioned date the plaintiff became entitled to 

i - a ? *PP ll0atl0n f °r an order absolute under seotion 87 and that the 
p aintiff a present application, which was filed more than three years 
after the 19bh of December 1899, was barred by artioie 178 of the second 
sohedule to the Indian Limitation Act, 1877. The Court of first instance 
faubordinate Judge of Banda) held, however, that the right to apply for 
an order absolute aoorued to the deoree-holder on the 4th of August 1902, 
when the deoree of the High Court was passed, and aooordingly disallow¬ 
ed the judgment-debtors’ objection. The judgment-debtors thereupon 
appealed to the High Court, 
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Babu Jogittdra Nath Ghaudhri , Pandit Moti Lai Nehru (for whom 
Pandit Mohan Lai Nehru) and Munehi Gokul Prasad for the appellants. 

Maulvi Ghulam Mujtaba (for whom Maulvi Rahmat-ullah), for the 
respondent. 

Stanley, C, J. The Question raised in this appeal is one upon whioh 
a divergence of opinion is to be found in the decisions of the several 
High Courts. The faots are shortly as follows. The respondent, Muham¬ 
mad Ihtisham Ali, instituted a suit for foreclosure of a mortgage by 
which the mortgagors purported to hypothecate five villagea. The 
title of the mortgagors to two of bhe villagea waa successfully impeaoh¬ 
ed in bhe suit, and on the 19bh of June 1899 a deoree was passed 
under seobioD 86 of the Transfer of Property Aot for foreclosure as 
regards three only of the villages mentioned in the deed of mort¬ 
gage in default of payment by the defendants of a sum of Ba. 39,584-6-8 
on or before the 19th of Deoember 1899. The [603j plaintiff, be¬ 
ing dissatisfied with bhe exclusion from the operation of this deo¬ 
ree of two of the villages purported to have been hypothecated by 
the mortgage, preferred an appeal against so muoh of that order as 
dismissed his suit in respect of two of the mortgaged villages. This 
appeal was dismissed on bhe 4ch of August 1902. No part of the mort* 
gage debt was paid, and on the 15th of September 1903 the deoree holder 
applied under section 87 of the Transfer of Property Aot lor an order 
absolute for foreclosure. To this application the judgment-debtors objec¬ 
ted on the ground that the decree passed on the 19th of Judo 1899 
became absolute on the I9ch of Deoember 1899, bhe date fixed lor pay¬ 
ment ; and that on the last mentioned date the plaintiff became entitled 
to file an application for an order absolute under seotion 87, and that the 
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application for suoh order, whioh was died on the 15bh of September 
1903, more than three years after the 19th of December 1889, was barred 
by article 178 of schedule II to the Limitation Act. The learned Subor¬ 
dinate Judge held that the starting point for computing limitation was the 
4th of August 1903, the day on whioh the decree of the High Court was 
27 A. 501=2 passed, and that therefore the application of the decree-holder was 
A. L. J. 180 w ifchin time. The order absolute for forclosure was accordingly passed on 
70 fc k 0 23rd of November 1903. From this order the present appeal has 
been preferred, and as ths question involved in it is one upon whioh the 
authorities are not in aooord, it was referred for determination to a Bench 
of three Judges. 

All the authorities have been laid before us, but I do not think that 
any useful purpose would be served by lengthened oomment upon them. 
The question involved appears to me to be one of principle, whioh oan 
best be solved by keeping in view the true nature of a mortgage seouriby 
and the remedies for the enforcement of that security whioh are provi¬ 
ded by law. A mortgage in equity is a debt, the payment of which is 
secured upon land. In England upon the death of a mortgagee the 
benefit of the security devolves upon the personal representative 
of the mortgagee and nob upon his heir ; but in this country, in whioh 
the personal representatives are also the heirs, the devolution is to 
the heirs. Payment of the debt may be enforced by [504] sale or by 
foreclosure of the mortgaged property. Upon foreoolsure the security is 
converted into land and the debt is discharged, the affeot of the order 
absolute being to vest the equitable estate of the mortgagor in the mort¬ 
gagee as effectually as if it had been conveyed by deed. In England 
the quality of personal estate is nob lost until the final order for 
foreclosure has been passed (Thompson v. Grant, 4 Mod. 438). In that 
case Leach, V. C„ observes that “ there is neither authority nor princi¬ 
ple for stating that the order of foreclosure relates back to the decree for 
the account, that is, to the deoree nisi. It is only when an order abso¬ 
lute has been passed that the property becomes real estate, and as such 
devolves upon the heir.” So in this oountry, the security in the hands 
of the mortgagee changes its character and becomes the immoveable pro¬ 
perty of the mortgagee only, I think, when the order absolute has been 
passed. 

The contention on behalf of the appellant in this appeal is that the 
oase is governed by artiole 178 of schedule II to the Limitation Acb, and 
that the right of the decree-holder to apply for an order absolute accrued 
on the 19th of December 1899, the date fixed by the deoree of the Court 
of firBt instance for payment of the mortgage debt, and that the fact that 
the deoree-holder had preferred an appeal in respeot of the villages whioh 
had been excluded from the operation of the decree did not impose any 
stay upon the execution of so much of the deoree as was not affeoted by 
the appeal; that, in other words, the decree holder was bound to apply 
for an order absolute within three years from the passing of the deoree 
nisi, notwithstanding the pondenoy of his appeal in regard to the villages 
whioh were excluded from the operation of the deoree. I am wholly 
unable to accede to this contention. If it be well founded, then it seems 
to me to follow that two deorees for foreclosure can be passed in 
respeot of one and the same mortgage. This, as it appears to me oan- 
not be. If Muhammad Ihbisham Ali had applied for and obtained an 
order absolute under seotion 87 in respeot of the three villages ordered 


1905 

Feb. 18. 

Full 

Bench. 





II.) SHAH SUNDAR V. MUHAMMAD IHTI8HAM ALI 27 All. fl06 

bo be foreclosed, I fail bo flee how ib would have been open fco him 
thereafter, if he succeeded in his appeal, bo obtain an order absolute 
for foreclosure of the remaining portion Of his seourifcy. Section 87 
[8081 provides that “on the passing of an order under the second para¬ 
graph of this section an order for foreclosure) the debt secured by the 
mortgage shall be deemed to be discharged." The discharge of the debt 
would surely furnish a good answer to any subsequent application for 
foreclosure. Again, if Muhammad Ihtiaham Ali had. as ib is said he 
was bound to do, obtained an order absolute for foreclosure in respect of 
the three villages within three years from the date fixed for payment by 
the deoree of the 19th of .Tune 1899 and had become possessed of these 
three villages and he afterwards succeeded in the appeal preferred in 
respeot of the other two villages, then the Court would, according to the 
argument of the learned vakil for the appellants, have been bound to 
pass a deoree nisi under section 86 for foreclosure as regards these last- 
mentioned villages in default of payment of a debt which had been 
satisfied or at least partially satisfied, by the operation of the order 
absolute already granted. Further, assuming that a deoree nisi was 
passed for foreclosure of the villages which were excluded from bhe 
operation of the deoree nisi first obtained, and that the mortgagors 
desired to redeem, they must do so apparently on payment of the entire 
amount of the debt, notwithstanding that the debt had been satisfied by 
the operation of the earlier order absolute. In euoh case also the mort¬ 
gagors could not, so far as I oan see, recover the villages which had 
already been foreclosed. Ib appears fco me that the contention put 
forward on behalf of bhe appellants cannot be supported. So long as a 
deoree nisi passed under seotion 86 is under appeal, bhe mortgagee in my 
opinion cannot obtain an order absolute under seotion 87 unless he first 
abandons his appeal. Until any order absolute has been obtained, the 
property is redeemable by the mortgagor— [Raham Ilahi Khan v. 
Qhasita (1) and Poresh Nath Mojumdar v. Ramjodu Mojumdar (2).] It 
is unnecessary, as ib appears to me, to consider whether artioles 178 or 
179 has any application to a oase of this kind. If ib were necessary to 
decide this, we are confronted with the decision of a Fall Bench of this 
Court in the oase of Oudh Behari Lai v. Nageshur Lai (3) in whioh it was 
[806] held that an application for an order absolute'for sale under 
section 89 of bhe Transfer of Property Act is a proceeding in execution 
and subjeot bo bhe rules of procedure governing suoh matters. By that 
deoision we are bound, but I confess that I have grave difficulty in 
following bhe reasoning of the learned Judge (Straight, J.) who 'delivered 
the judgment of bhe Court. He seems bo me to have misapprehended the 
scope and object of sections 86 and 88 of the^Transfer of Property Act. 
In the oourse of his judgment he observes:— Where a deoree had been 
passed under seotions 86, 87, 88, 89 or 92 directing payment into Court 
by a specified date of a sum of money, and in the event of it not being 
paid declaring that foreclosure or sale shall follow, or a right to redeem 
shall be barred, it would in my opinion be a misnomer, . if payment is 
made, to desorihe suoh payment aB other than one made in execution of 
decree. On the other hand it appears equally clear fco me that if 
suoh payment is not made, the consequences which follow are also 
matters concerned with tbe execution of the decree, flowing as a matter 
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of course out of the deoree itself, viz., to give it effeob against the 
judgment-debtor for having failed to satisfy the conditions of the decree. 
If decrees are properly prepared under sections 86, 88 and 92, they 
should fully set out these conditions and deolare the oonsequenoes that 
will follow if they are or are not fulfilled." Sir John Edge, G. J. and 
1 Tyrell and Knox, JJ., contented themselves by expressing their concur¬ 
rence in the judgment of Straight, J., while Mahmood, J., delivered a 
short judgment-, in which, araoog other things, he said:—*T also agree 
in my brother Straight's judgment, and also in everything he has said." 
Now I may first point out that a deoree nisi passed under seotion 86 for 
foreclosure or under seotion 88 for sale of mortgaged property 'doss not 
direct the payment into court of the mortgage debt. What is direoted by 
seotion 86 is that an aooount should be taken of what is due to the 
plantiff for principal and interest on his mortgage, or declaring the 
amount due at the date of the deoree and ordering that upon payment 
by the defendant to the plaintiff or into oourt of the amount so found 
to be due within a time fixed by the Court, the plaintiff is to deliver 
1507] up to the defendant all documents in his possession relating to the 
mortgaged property and transfer the property to the defendant, and, if 
necessary, put the defendant into possession. The deoree passed under 
that section is not a money decree, no more is the order absolute whioh 
is passed under section 87. That order is an order absolute for 
foreclosure, and, so far from directing the payment of the mortgage debt, 
has the effeob of discharging the debt. Chitty, J., in the case of Borrows 
v. Eelly (1), says in regard to an order for foreclosure absolute:—"I need 
hardly say that an order absolute for foreclosure is not a money judg¬ 
ment or anything like it.” Then Straight, J., observes that if payment 
is made by the mortgagor of the money found to be due, it would be a 
misnomer to describe such payment as other than one made in execu¬ 
tion of deoree. Now the deoree not being a money deoree and not 
directing the payment of money, I fail to see how any payment whioh 
the mortgagor may voluntarily make in order to preserve his property 
oan properly be described as a payment made in execution of the decree. 
If in a foreclosure suit the mortgagor thinks fit to pay the mortgage 
debt and thus save his interest in the property, he does so by reason 
of the obligation whioh he undertook when he exeouted the mortgage 
seourity and with a view to preserve the property, and nob in obedi¬ 
ence to any order of the Court. The decree nisi puts him under 
no obligation to pay the debt, bub Bimply declares what the con¬ 
sequences of non-payment will be. Similar observations apply to 
the order contemplated by seotion 88 of the Aot. As I have endeavour¬ 
ed to point out, the mortgage security does not lose its character 
until au order absolute for foreclosure has been passed. It remains 
a debt secured upon land. It is only when the order absolate for 
foreclosure has been passed that the debt is discharged, and in lieu 
of it the mortgagee acquires the absolute ownership of the land. The 
ruling in the case of Oudh Behari Lai v. Nageshar Lai renders unaubhori- 
fcative the deoision of my brother Burkitt in the oaseof Bambir Singh v. 
Drigpal( 2), a deoision whioh was approved of by a Benoh of the Calcutta 
[508] Sigh Court in the case of Tilak Singh v. Parsotam Prasad (3). It 
was held by my brother Aikm an in Mulchand v. Mukta P oZ (4), and b y 

ft S L t ? l 5 0h> D * iaa - (3) (1893) I. L. R. 22 Cal. 924. 
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my brothers Baner ji and Aikman in the case of Mahabtr Prasad v. Sital 
SinQh (1)| that the period of limitation for the execution of a decree for 
sale under section 88 of the Transfer of Property Act beginB to run from 
the date of the granting of the order absolute for sale under seotion 89, 
without which order the decree oannot be executed, and not from the 
date of the decree itself. In these rulings I entirely agree. For the 
reasons, then, which I have stated I would dismiss the appeal with oosts. 

Burkitt, J.—I also am of opinion that this appeal should be dis¬ 
missed. I concur with the learned Chief Justice for the reason so fully 
set out by him in holding that there oannot be two foreclosure decrees in 
respeot of one and the same mortgage, and that the plaintiff, respondent 
here, could not, during the pendenoy of his appeal as to the two villages 
which had been exoluded from his foreclosure decree, have applied for an 
order absolute for foreclosure of the three villages as to which he had 
obtained a deoree nisi for foreclosure. Had he applied for and obtained 
that order, the result, as pointed out by the learned Chief Justice, would 
have been the discharge of the mortgage debt. 

Further, it seems to me that when the High Court by its appellate 
deoree of August 4th, 1902, decided that the plaintiff was entitled bo a 
foreclosure deoree in respect of the three villages only, affirming the 
decision of the lower Court in respect of the other two, that decree 
beoame the only decree in the suit whioh was capable of execution, the 
earlier deoree of June 1899 for foreclosure of the three villages being 
merged in it. It followB therefore that the application made by the 
mortgagee on September 15th, 1903, for foreclosure of the three villages 
was nob time barred. 

AlKMAN, J.—I am of the same opinion. No doubt the ordinary rule 
is that the institution of an appeal does not prevent execution of the 
deoree or order whioh is under appeal. [509] But the difficulties of 
applying this rule to decrees in foreclosure suits have been well pointed out 
by the learned Chief Justioe, and his argument appears to me unanswer¬ 
able. Proceedings to foreclosure must be proooedings to foreclose the 
mortgage as a whole. In the present case it was not until the 4th of 
August 1902 that there was any final deoision as to the property to be 
foreclosed, and, this being so I have no hesitation in holding that the 
respondent’s application of the 15th of September 1903 for a deoree 
absolute was within time. 

By THE Court. —'The order of tbe Court is that the appeal be dis¬ 
missed with costs. 

Appeal dismissed. 

21 A. 509 (=2 A. L J. 311=25 A. W. N. 75.) 

appellate civil. 

Before Mr. Justice Blair and Mr. Justice Bauerji. 

Anand Sarup ( Applicant ) v. Sultan Singh and others 

(Opposite parties).* 

[21st February, 1905.] 

4*1 No. VI of 1882 {Indian Companies Act), sections 58, 147 and 169 -Order in the 
matter of the winding up oj a company by the Court—Appeal—Limitation. 

* First Appeal No. 66 of 1904 from an order of J. J. MaoLean Esq. t Distriot Judge 
°* Meerut, dated the 96th of February 1904. 

(1) (1897) I. L. R. 19 All. 520. 
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An order passed under seotion 58 read with seotion 147 of the Indian Com¬ 
panies Act, 1882, i3 still an order to whioh the limitation imposed by seotion 169 
of the Aot applies. No appeal against suoh order can, therefore be heard unless 
the notioe provided for by seotion 169 has been given. 

The appellant applied to the Diatriot Judge of Meerut to have his 
name registered as owner of 50 shares of the Instalment Banking Com¬ 
pany, Meerut, of whioh he was the original owner, but whioh were sold 
at auction by the Subordinate Judge on the 24th of December 1900, in 
execution of the deoree of one Gopinath against the applicant and 
purchased by Sultan Singh and others, whose names were entered as 
purchasers on the 20th of August 1901. The District Judge, for reasons 
whioh need not here be detailed, disallowed this application. The applicant 
thereupon appealed to the High Court, but did not give notioe of appeal 
in the manner provided for by seotion 169 of the Indian Companies Aot, 
1882. 

[510] Mr. G. W. Dillon, for the appellant. 

The Hon’ble Pandit Sundar Lai (for whom Pandit Baldeo Bam 
Dave) for the respondents. 

Blair and Banebji, JJ.—This is an appeal from an order rejecting 
the application of the appellant here to have his name entered in the 
register of the Instalment Banking Company, Limited, Meerut, now in 
liquidation. A preliminary objection to the hearing of this appeal was 
urged upon us by Mr. Baldeo Bam, who appears for the opposite party. 
He contended that the applicant’s appeal must fail beoause of his failure 
to comply with the provisions of seotion 169 of the Companies Aot, No. 
VI of 1882. That seotion provides that no appeal from an order or 
deoision made or given in the matter of the winding up of a oompany by 
the Court shall be heard unless notioe of the same is given within three 
weeks after any order complained of has been made. It iB not disputed 
that in this case no suoh notice has been given. But it is contended by 
Mr. Dillon that this was a case in whioh the application made was an 
application under section 58 of the same Aot. That is the section whioh 
provides for the ciroumstanoes in which the register of shareholders may 
be rectified by a Court during the continuance of a company. By 
seotion 147 a Court is empowered, when a oompany is in liquidation, to 
make orders under the oircumstances set out in seotion 58. Seotion 58, 
however, only gives authority to pass orders in a case where a company 
is a going concern. All applications made for rectification of the register 
after liquidation mast be made under and by virtue of 'the authority 
conferred by seotion 147. We find it impossible to say that the present 
case is not a case to which the limitation imposed by seotion 169 applies. 
We therefore under the provisions of that seotion decline to hear the 
appeal, and order the applicant to pay the costs of the respondents. 

Appeal dismissed. 
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27 A. 611 (=25 A. W. N. 76=2 A. L. J. 434.) 

[611] APPELLATE CIVIL. 

Before Mr. Justice Banerji. 


1603 

Feb. 22. 

APPELLATE 

Civil. 


Ram Jatan Rai ( Plaintiff) v, Ramhit Singh and another 

(Defendants)* 

[22nd February, 1905.] 


Act No. IV of 1882 {Transfer of Property Act), section Qb-'Parties—Mortgage of 
mortgagee rights —Suit by sub-mortgagee for sale of the interest of his mortgagor. 

Held that in a suit by a sub-mortgagee to recover a debt secured by a mort¬ 
gage o! the defendant's rights as mortgagee the defendant’s mortgagor is not a 
necessary party. In such a suit the plaintiS cannot bring to sale the mort¬ 
gagee rights of the defendant. Ganga Prasad v. Chunni Lai (l) referred to. 

[Ref. 10 0. L. J. 470 ; 5 A. L. J. 402 : Over : 29 All. 386 (F. B ): Doubt : 9 C.L. J. 
429 ; Dias. 8 L. L. J. 873.] 


The plaintiffs in this oase, who were mortgagees of the mortgagee 
rights of some of the defendants in various zamindari shares, sued their 
mortgagors and two persons alleged to be purohaBerB of the mortgagee 
rights of their mortgagors, namely, Ramhit Singh and Ramjao Singh, to 
recover the mortgage debt by sale of their mortgagors interest in the 
mortgaged property. And they also alleged that Ramhit and Ramjao 
had undertaken a personal liability for the debt. The original mortgagors 
were not made parties to the suit. The Court of first instance (Subordi¬ 
nate Judge of Azamgarh) gave the plaintiffs a decree under Beobion 88 of 
the Transfer of Property Act, 1882, for sale of the interest mortgaged to 
them. The defendants, Ramhit and Ramjao, appealed. The lower 
appellate Court (District Judge of Azamgarh) oame to the conclusion that 
the original mortgagor, Musammab Anarkali, and one Janki, a purchaser 
of a portion of the hypothecated property, should have been made defen¬ 
dants bo the suit, and, holding that their nonjoinder was a fatal defect 
allowed the appeal and dismissed the plaintiff b suit. The plaintiff 

thereupon appealed to the High Court. 

Mr. Abdul Baoof , for the appellant. 

Babu Surendro Nath Sen, for the respondents, 

Banerji, J.—In this case the lower appellate Court has dismissed 
the suit on the ground that neoeBsary parties had nob been joined as 
defendants. That ground cannot be eupported [612] It appears that 
the defendants Noe. 1 and 2 exeouted a bond in favour of the plaintiff in 
Which they hypothecated oertain property of which they were mortgagees, 
so that the mortgage in plaintiff''e favour was a mortgage of the mortgagee 
rights, that ie to say, it was a sub-mortgage. The plaintiff brought hie 
suit for the recovery of the amount alleged to be due to him and for the 
sale of the mortgagee rights mortgaged to him. The reepondente here 
are purchasers of a portion of the mortgaged property, that is, of a portion 
of the mortgagee rights of the plaintiff’s mortgagors. The plaintiff further 
"bated in hie plaint that thoee defendants had undertaken a pereonal 
liability to pay the money due to the plaintiff. The Court of first ins¬ 
tance, apparently overlooking the rulings of his Court on the point, 
made a decree under section 88 of the Transfer of Property Act for the 


* A7R of 1903, from a decree of Nawab Muhammad Ishaq Khan, 

DWslSffi 1 the 16 th o. September 1003 -ereiog a decree ol 
Baba Jai Lai, Subordinate Judge of Azamgarh, dated the I3bh of September 1J0J. 

(1) (1895) I. L. R. 18 All. 118. 
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1905 sale of the mortgagee rights. The lower appellate Court dismissed the 
Fer ’ plaintiff’s suit on the ground that the mortgagor of the plaintiff’s mort- 

appellate gagors bad not been made a party. According to the ruling of this 
Civil. Courti in Q<wga Prasad v. Chunni Lai (l), whioh was followed in sub- 
- sequent, oases, no decree oan be made under the Transfer of Property 

2 2 fi A ’A 5i vT Aob f ° r the 0ale ° f mortgagee ri gbts. la that oase it was pointed out that 
N 76=2 A the only remedy fe0 which fche sab-mortgagee was entitled was a decree 
L. J. 434. ’ for money against his mortgagor, and that he oould in execution of that 

decree possibly have attaohed the mortgagee interests of his mortgagor. 
As, according to the rulings of this Court, the plaintiff could not get a 
deoree for sale of the mortgagee rights sub-mortgaged to him, but could 
only obtain a money deoree, the mortgagor of his mortgagors was not a 
necessary party to the suit, and the lower appellate Court was entirely 
in error in dismissing the suit on the ground that he had not been made 
a party. Unfortunately for him the plaintiff has not joined as parties to 
this appeal his mortgagors J and the only persons who are respondents to 
this appeal are the defendants Nos. 7 and 8, who are purchasers of a por¬ 
tion of the mortgagee rights of the plaintiff’s mortgagors. Ordinarily the 
plaintiff would not be entitled to a money deoree againBt them, and con¬ 
sequently his claim for a money decree oould not be maintained as against 
[513] them. In the present case, however, the plaintiff states in the 
third paragraph of his plaint that these defendants took upon themselves 
to pay the amount of the debt due to the plaintiff and that they had 
only paid a part of that debt. This allegation was denied on behalf of 
these defendants, who contended that they had paid all that the plain¬ 
tiff was entitled to get from them. These questions were not tried by 
the lower appellate Court. As the preliminary ground on whioh that 
Court has dismissed the suit oannot be supported, I allow this appeal, 
set aside the decree of the lower appellate Court in so far as it affeofcs 
the respondents here, namely, the defendants Nos. 7 and 8, and remand 
the oase to the lower appellate Court under section 562 of the Code of 
Civil Procedure with directions to readmit it under its original number 
in the register and dispose of all questions whioh are in issue between 
the plaintiffs and the defendants respondents. CostB here and hitherto 
will follow the event. 

Appeal decreed and cause remanded. 


27 A. 513 (=25 A. W N. 69=2'A. L.'J. 304). 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight, Gheif Justice, and Mr. Justice Banerji. 


Jadunath Prasad (Plaintiff) v. Girdhar Das and another 

(Defendants).* 

[23rd February, 1905.J 

Trust—Suit for possession oj trust property as manager—Limitation—Act No XV of 
1877, schedule II , articles 124, 144. 


•Saoond Appeal No. 262 of 1908 from a deoree of J. Sanders, Esq, District Judge 
of Benares, dated the 22nd of December 1902, confirming a deoree of Maulvi Muham¬ 
mad Sira]-ud-dm, Subordinate Judge of Benares, dated the 19th of September 1902. 

(1) (1895) I. L. R. 18 AIL 119. 
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Where the plaintiff olaimed possession o! certain trust property ag manager 
by right of inheritance from the founders of the trust, there being no allegation 
of misappropriation of the trust property, it was held that the limitation appli¬ 
cable to such suit was that prescribed by artiole 124 or article 144 of the 

seoond schedule.to the Indian Limitation Act, 1B77, and began to run from 
the time when the possession of the defendant became adverse to the plaintiff, 

Balwant Rao v. Pur an Mai (1) referred to. 

The facts of this case are as follows:— 

In the year 1882 two persons, Babu Hari Das and Baba Mahabir 
Prasad, made an endowomeub of certain immoveable properby for the 
worship of an idol. They appointed two trustees, [514] who refused 
to act, and therefore they themselves managed the trust property 
BO long as they were alive. After the death of Mahabir Prasad, the 
eurvivor of the two founders of the trust, the trust properby was 
managed by his widow Mukandi Bibi. She died in 1885, and after 
her death the properby was managed by Babu Bishesbwar Prasad, a 
cousin of the founders of the trust, until his death in 1894. After this 
event the management oame into the hands of Sundar Bibi the daughter 
of Bisheshwar Prasad, who transferred it to one Girdhar Das by an 
instrument dated the 24th of February 1901. Thereupon the present 
suit was instituted by Jadunath Prasad, son of Baij Nath Prasad, another 
oousin of the founders of the trust, against Girdbar Dae and Sundar Bibi. 
The plaintiff claimed to be entitled to the management of bbe trust pro¬ 
perby as next male heir of the founders of the trust, but did nob allege 
against the defendants any misappropriation of the trust property. The 
defendants on the other band asserted that they were entitled to the 
management. The Court of first instance (Subordinate Judge of Benares) 
dismissed the suit as being barred by limitation, and the lower appellate 
Court (Diefcriob Judge of Benares) confirmed this decree. Both Courts 
held that the management of the trust by Bisheshwar Prasad and his 
daughter Sundar Bibi constituted adverse possession as against the plain¬ 
tiff. The plaintiff appealed to the High Court. 

Dr, Satish Chandra Banerji and Babu D. N. Ohdedar for the appel¬ 
lant. 

The Hon’ble Pandit Sundar Lai and Babu Harendra Krishna 
Mukerji, for the respondents. 

Stanley, C.J. and Banerji, J.—This appeal arises in a suit brought 
by the appellant for possession of certain immoveable properby of which 
an endowment was made by Babu Hari Das and Babu Mahabir Prasad 
in 1882 for the worship of an idol. They appointed two trustees, who 
refused to act, and therefore they themselves managed the trust property 
BO long as they were alive. After the death of Babu Mahabir Prasad, 
the eurvivor of the two founders of the trust, the management was 
in the hands of his widow Mukandi Bibi. She died in 1885, and 
After her the* properby was managed [619] by Babu Bisheswar 
Prasad, a oousin of the founders of the trust, until his death in 1894. 
The defendant, Sundar Bibi, is his daughter. She having transferred 
the management of the properby to Babu Girdbar Das, defendant, by an 
instrument dated the 24bh of February 1901, this Buib has been brought 
by the plaintiff, who is the son of Babu Baij Nath Prasad, another oousin 
Of Babus Hari DaB and Mahabir Prasad. He asserts that as the next 
male heir of the founders of the trust he is entitled to manage the 
trust property and accordingly olaims property as manager thereof. 
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The Court of first instance dismissed the suit, holding the claim to be 
barred by limitation. The lower appellate Court has affirmed this deoree, 
and both Courts have held that the management of the trust by Bisheswar 
Prasad and his daughter Sundar Bibi for more than twelve years next 
preceding the institution of the suit constituted adverse possession. The 
learned District Judge referred in his judgment to article 18, sohedale II, 
Limitation Act. That article has manifestly no application to the present 
case. He probably meant to refer to artiole 118 of the Second Sohedule 
to Aot No. IX of 1871, whioh corresponds to article 120 of the Second 
Schedule of the present Limitation Act (No. XV of 1877) and whioh 
provides for cases to whioh no specific artiole in the sohedule is applica¬ 
ble. It is contended on behalf of the appellant that the Courts below 
have erred in holding the olaim to be barred by limitation. 

It is clear that section 10 of the Limitation Act is inapplicable, 
inasmuch as the defendants do not deny the endowment, but on the con¬ 
trary assert their own right as managers of the endowment, and it is not 
the plaintiff s case that the property has been applied to purposes other 
than those of the trust of the endowment. This waB held by their Lord¬ 
ships of the Privy Counoil in Balwant Rao v. Puran Mai (1). That was 
a case very similar to the present. The High Court had held that “so far 
as the suit is for a declaration that the plaintiff is by right of inheritance, 
ohief manager of the temple services and properties, it falls within artiole 
123 of the Limitation Aot. The Aot applicable to this suit is Aot IX of 
1871, and [516] in so far as it seeks recovery of possession of the temple 
property, it falls within artiole 145 of the same Aot.” Their Lordships 
of the Privy Counoil saw no reason for differing from the High Court in 
thinking that the suit fell within artiole 123 or artiole 145, but they did 
not deoide the point. They were also of opinion that if neither of those 
articles applied the suit would be governed by artiole 118. The articles of 
the present Limitation Act corresponding to the artiole mentioned above 
are articles, 124, 144 and 120. So that the suit is governed either by 
the 12 years’ rule of limitation provided by artioles 124 and 144 or by the 
six years’ rule presoribed by artiole 120. We are of opinion that as the 
plaintiff in this case claims the office of manager by right of inheritance 
and seeks to recover possession of the trust property, the period of limi¬ 
tation for the suit is 12 years under artioles 124 and 144, to be oomputed 
from the date on whioh the defendants or their predecessors in title took 
possession adversely to the plaintiff. Neither of the Courts below has 
come to any distinot finding as to the date on whioh adverse possession 
was taken and also aB to the date of the aoorual of the plaintiff’s right. 
Those Courts ought to have determined on whom the right of manage¬ 
ment devolved upon the death of Makundi Bibi in 1885 and whether 
Bisheswar Prasad held the offioe of manager adversely to the persons 
who aoquired the right of management or on behalf of all of them. The 
Courts below have further overlooked the fact that at the date of 
Makundi Bibi’s death the plaintiff was admittedly a minor. We are in* 
formed that he continued to be a minor till 1899, If that iB so, and if 
the right of the plaintiff accrued upon the lady’s death, the suit, whioh 
was brought in 1901, was within time. These questions have not been 
determined, and, as the learned advooate for the respondent admits, the 
case has not been properly tried. We therefore allowed the appeal, set 
aside the deorees of the Courts below, and remand the oase to the Court 

(1) (1883) I. L. B. 6 AIL 1 s. o., L. R. 10 I. A. 90. 
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of firab instance with directions to readmit it under its original number 1905 
in the register and try it according to law, bearing in mind the observe- Feb. 23 
tiona made above. Costs here and hitherto will be costs in the oause. 

Appeal decreed and cause remanded. 
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Before Sir John Stanley , Knight, Chief Justice , and Mr, Justice Sir 
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Muhammad Abdul Rashid Khan and others ( Plaintiffs) v. 

DiLSUKH Rai and another (Defendants ).* 

[23rd February, 1905.] 

Act No. IV of 1882 {Transfer of Property Act), section 99— Mortgage—Sale of equity of 
redemption bu mortgagor-Purchase of equity of redemption by mortgagee in execu¬ 
tion of a decree against mortgagor's vendees-Effect of such purchase-Suit by 
mortgagor's vendees for redemption Parties. 

The equity of redemption in certain mortgaged property was sold by the 
mortgagor to third parties. In execution of a decree for costs and mesne profits 
the mortgagee brought the equity of redemption in the hands of the purchasers 
to sale and purchased it himself. Years after this the purchasers of the equity 
sued to redeem the mortgaged property, treating the sale to the mortgagee as a 
'nullity They did not implead m this suit the representatives of the original 
mortgagee. Held that the suit must fail for want of proper parties. But m any 
case the purchase by the mortgagee of the equity of redemption was voidable 
only and not void, and could not after the lapse of some twenty years be im- 
Tara Chand v Imdad Husain (1) and Mayan Pathuti v. Pakuran (2) 
approved Khafrat Mal\. Daim (S|, Bhuggobulty Dossee v. Sharr.achurn 
Bo/e U) Martini v. Dhondo (6) and Shtodtni Tewari v. flam Satan Singh 

(6) referred to. ,, _ m 

ru-j . o. r , R ,_ 11 n w N. 1011=6 C. L. J. 3 20 ; 17 M. L J. 163—2 M. L. T. 181 ; 

CR6f ' 30 “d 3^2=17 S’ L. J. 925; 36 Alb 516 ; 35 All. 318 ; 50 I. C. 134=17 A L. 

J. 481=41 AH. 399 ; Appr: 37 All. 165. J 
The facts of this case are as follows 

O nft Ram Bakhsh executed a usufructuary mortgage on the 5th of 
° ne „ 10 -biswa share in mauza Lodba Mai in favour of erne 

SSTK '“It.» "a”.tt a. uoo u» i«» mm ?■* »•» 

„T f taking the profits in lieu of interest, but paying a sum 

of 100 to the mortgagor as malikana. The mortgage contained a 
of Rs. 100 to the 8 . fcb mortgagor should pay to the mortgagee 

proviBion that on redemption the mortgag OOBt of 

whatever arrears were. found to be ^ 1866 Bam Bakhsh sold 

constructing pace a wells. On tbe^ ^ q( the 1Q biewa ehare to the 

his eqmliy of re ^® m ^ , p^ z \ z Khan, and Mahmud Khan, for a sum 

K ff l 6 000° There Pontiffs and the plaintiff Musammat Altaf Begam 
a s nmmat-ul-Basul are the sons and daughters of one 

and Musammat Ahmad Khan on the 20th of November 

WlwSJ 1 2 biswa 19 biswansi 10 kaehwans i »bare of t he 
-* tti* t .-rM^fiTo7l902lMma deoree of Maulvi Mania Bakhsh, Additional 

waaisssiss ss.«»«‘w- 


(1) (1896) I. L. R. 18 AU 325. 

(2) (1899) 1. L. R. 22 Mad- 847- 
(8) (1904) It. R. 92 L A. 23. 


(4) (1876) I. L. R. 1 Cal. 397. 

(5) (1897) I- L. R. 22 Bom. 624. 

(6) (1898) I. L. R. 26 Cal. 164. 
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igOB [518] share then owned by Ram Bakhsh, leaving only a 10 kaohwansi 
Feb. 23. Bhare in the ownership of Ram Bakhsh. This 10 kaohwansi share the 
— mortgagee Debi Das subsequently purchased. The plaintiffs Nos. 1 to 3 
iP ™ ATE instituted a suit for redemption of the mortgaged property in the Court 


of the Subordinate Judge of Mainpuri, and obtained a decree for redemp- 

27 A 517= tion on the 25th May 1878, conditional on payment of a sum of 

25 AW. Re. 6,967-1-4. Debi Das, mortgagee, was not satisfied with the Bum awarded 

L J°~ 210 & * fco k 1 ™’ flnd P referred an a PP 0al to the High Court from this decree, and 

on the 2nd of June 1879 the deoree of the Court below waB modified and 
the mortgagors were directed to pay, in addition to the sum already 
directed to be paid, a sum of Rs. 8,956*14-11 on account of arrears of 
rent and enhanced revenue. Before this, namely, on the 17th of Novem¬ 
ber 1877. the plaintiffs 1 to 3 had deposited in Court the sura of Rs. 7,700, 
the principal amount secured by the mortgage of the 5th of February 
1863. Out of this amount the mortgagee drew out of Court on the 
12th of June 1878 the sum of Rs. 6,988-7-4 and surrendered possession 
of the mortgaged property. The mortgagors having failed to pay the 
additional sum, direoted to be paid by the decree of the High Court, 
Debi Das applied to the Court to have possession restored to him. His 
application was granted and possession was given to him on the lsb of 
April 1880. Thereupon he applied in execution for the costs awarded by 
the High Court and mesne profits for the period during which he was 
out of possession, namely, Rs. 5,615-14-10, and, the plaintiffs in the re¬ 
demption suit having failed to make payment, their equity of redemption 
in the property was put up for sale and was purchased by Debi Das him¬ 
self on the 20th of August 1881 for a sum of Rs. 5,748. The sale was 
confirmed and a sale certificate granted on the 11th of February 1882. 
On the 24th of July 1886 Debi Das executed a mortgage of his interest 
in the 10 biswa share of the property in favour of Jamna Das and Salig 
Ram, and later on the heirs of these mortgagees brought to sale the 
mortgagee rights of Debi Das in 9 biswas 19 biswansis and 10 kaobwan- 
sis, and the defendants Dilsukh Rai and Ali Ahmad beoame the pur¬ 
chasers of these rights on the 28th of January 1897. On the 7th 
of Deoember [519] 1901 the plaintiffs Nos. 1 to 3 sold to the plain¬ 
tiff Pandit Parbhu Dial a 4-biswa share in the property, and on 
the lsb of February 1902 the suit out of whioh this appeal has arisen 
was instituted by the plaintiffs for redemption of the property, their 
allegation being that the sale of the 20bh of August of 1881 of the 
equity of redemption in the mortgaged property to Debi Das, the mort¬ 
gagee, was illegal and void, and that therefore the representatives of the 
mortgagor were entitled to redeem. The Court of first instance (Addi¬ 
tional Subordinate Judge of Aligarh) held that that sale was valid and 
that the plaintiffs did nob poseess any right to redeem. It further found 
that the suit was barred by limitation, and aooordingly dismissed it. The 
plaintiffs appealed to the High Court. 

Babu Jogindro Nath Chaudhri, The Hon’ble Pandit Sundar Lai and 
Dr. Satish Chandra Banerji, for the appellants. 

Pandit Moti Lai Nehru (for whom Babu Durga Char an Bancrji) and 
Pandit Mohan Lai Nehru , for the respondent. 

Stanley, C. J., and Bubkitt, J.—The faots of this case are some¬ 
what oomplioated. They are these. One Ram Bakhsh executed a usu¬ 
fructuary mortgage on the 5th of February 1863 of a 10-biswa share in 
mauza Lodha Mai in favour of one Debi Das, to secure an advanoe of 
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R*. 7,700, the term being nj yeara and the morfc0fl|?ee taking the profits 
In lieu of interest, bub paying a sum of Re. 100 to the mortgagor as 
mahkana. The mortgage contained a provision that on redemption the 
mortgagor should pay to the mortgagee whatever arrears were found to 

OQ.U fcenantfl qnfl R,fl0 tlhe cORb of constructing pacca wells. On 
the 28th of June 1866 Ram Bakhsh sold his equity of redemption in 7 

Die was out of the 10 biswa share to the plaintiffs, A Mill Rashid Khan, 
Aziz Khan, and Mahmud Khan, for a sum of Ra. 10 000 These plain- 
feiffg aod blie plaintiffs Mnsammab Altaf Begam and Mnaammafc Umroafc- 
al* Rasul are fehe eons and daughters of one Zahur Ahmad Khan. Zahur 
Ahmad Khan, on the 20 'h of November 1871 , purchased a 2 biswa, 
19 bigwansi, 10 kachwansi share of the share then owned by Ram 
Bakhsh, leaving only a 10 kaohwansi Bhare in the ownership of 
Ram Bakhah. This 10 kaohwansi share the mortgagee, Debi Das, 
subsequently purchased. The plaintiffs [520] Nos. 1 to’ 3 instituted 
a suit for redemption of the mortgaged property in the Court of 
the Subordinate Judge of Mainnuri, and obtained a decree for re¬ 
demption on the 25‘h May 1878, conditional on payment of a earn 
of Rg. 6.967 1-4. Debi Dag, mortgagee, was not satisfied with the 
Bum awarded to him, and preferred an anppal to the High Court 
from thig decree, and on the 2nd of June 1879 the decree of the Court 
below wag modified and the mortgagors were direoted to pav, in addi¬ 
tion bo the gum already direoted to be paid, a sum of R*. 8.956 14 11 
on aocounfe of arrears of rent and enhanced revenue. Before this, 
namely, on the 17bh of November 1^77, the plaintiffs Nos. 1 to 3 had 
deposited in Court the sum of R-.. 7.700, the principal amount scoured 
by the mortgage of the 5bh of February 1863. Out of this amount the 
mortgagee drew out of Court, on the l2fcb of June 1878, the sum of 
Rs. 6,988 7-4 and surrendered possession of the mortgaged property. 
The mortgagors having failed to pay the additional sum direoted to be 
paid by the decree of the High Court, Deb Das applied to the Court to 
have possession restored to him. His application was granted and 
possession was given to him on the 1st of April 1 Q 80- Thereupon he 
applied in execution for the costs awarded by the High Court and mesne 
profits for the period during which he was out of possession, namely, 
Bfl. 6,615-14-10, and, the plaintifts in the redemption Buits having failed 
to make payment, their equity of redemption in the property wag pub up 
for sale and wag purchased by Debi Das himself on the 20&h of August 
1881 for a gum of Rs. 5,748. The gale was confirmed and a sale certifi¬ 
cate granted on the llbh of February 1882. Oo the 24bh of July 1886 
Debi Dag executed a mortgage of his interest in the 10 biswa share of the 
property in favour of Jamna Das and Salig Ram, and later on the heirs of 
these mortgagees brought to sale the mortgagee rights of Debi Das in 9 
bigwig 19 biswansis and 10 kaohwansis, and the defendants Dilsukh Rai 
and Ali Ahmad became the purchasers of these rights on the 28th January 
1897. On the 7th of December 1901 the plaintiffs Nos. 1 to 3 sold to the 
plaintiff Pandit Parhhu Dial a 4 biswa share in the property, and on the 
1st of February 1902 the suit out of which this appeal has arisen wag 
[021] instituted by the plaintiffs for redemption of the property, their 
allegation being that the gale of the 20th of August 188L of the equity 
Of redemption in the mortgaged property to Debi Das, the mortgagee, 
w »8 illegal and void, and that therefore the representatives of the mort- 
8 *gor were entitled to redeem. The lower Court held that that gale was 
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valid and that the plaintiffs did not) possess any right to redeem. It far¬ 
ther found that the olaim was statute barred, and dismissed the suit. 

Hence the present appeal. 

It will be observed from the foregoing statement of the facts that the 
plaintiffs Nos. 1 to 3 were the purchasers from Ram Bakhsh of a 7-biswa 
share out of a 10 biswa share which was the subject matter of the mort¬ 
gage. Their father only purchased a 2 biswa, 19bigwansi, 10 kachwansi 
share. Consequently, upon the death of Zahar Ahmad Khan, his daugh¬ 
ters, the plaintiffs Nos. 4 and 5, became entitled to a share in the share so 
purchased by him, that is, one-fourth between them of this share. The area 
of this share is stated to be not more than about 47 bighas. The plain¬ 
tiffs appellants Nos. 1 to 3 applied to the Court to have the sale of the 
20th of August 1881 set aside on the ground of alleged inadequacy in 
the prioe, but this application was rejeoted and the sale was confirmed 
on the 9fch of February 1882. Later on, in a petition of objection filed 
by some of the appellants on the 30th of Ootober 1897 to an application 
which was made by the respondents for mutation of names, these appel¬ 
lants acknowledged that the equity of redemption in the mortgaged pro¬ 
perty had passed to Debi Das on the purohase of the 20bh of August 
1881. They alleged that on that date Debi Das had only a title as suoh 
purchasers and that the mortgagee rights of which the petitioners claim¬ 
ed to be purchasers were extinguished on the 20th of August 1881. The 
appellant, Musammat Ummat-ul-Rasul and Musammat Altaf Begam, 
were minors in 1881, and they were not parties to the suit for redemp¬ 
tion which was filed in the Court of the Subordinate Judge of Main- 
puri in 1877. The other appellants were also minors at the dabe 
of this suit. They sued under the guardianship of their mother, 
Mariam-un-nisa. The contention on behalf of the appellants now 
is that a mortgagee oannot in execution of a deoree obtained [822] 
by him, not being a deoree obtained upon his mortgage, bring to sale 
and himself purchase the equity of redemption of his mortgagor; that 
suoh a purchase is void, and that the equity of redemption, notwithstan¬ 
ding suoh sale, would still remain outstanding in the hands of the mort¬ 
gagor. As authority for this contention the case of Martand Balkrisnna 
Bhat v. Dhondo Damodar Kulkarni (1) is relied on. In that case ft was 
held that the purohase by a mortgagee of property sold by him in exe¬ 
cution of a money deoree did not free him from liability to be redeemed 
as mortgagee; that the sale to him was rendered nugatory by the im¬ 
possibility of a mortgagee by suoh a sale and purohase freeing himself 
from the liability to be redeemed. The Judges who deoided this oase 
adopted the proposition laid down in the oase of Bhuqgobutty Dosses v. 
Shamachurn Bose (2), namely, that “a mortgagee is not entitled by 
means of a money deoree obtained on a collateral security, suoh as a 
bond or covenant, to obtain a sale of the equity of redemption separately 
because by so doing he would deprive the mortgagor of the privilege 
which, upon the principle of considering the estate as a pledge, a Court 
of equity always aooords to a mortgagor, namely, a fair allowance of 
time to enable him to discharge the debb and recover the estate. Tbis 
privilege is an equitable inoident of the oonhraob of mortgage, ftn ^ 1 
would be inequitable to permit the mortgagee, to evade it; to do tha 
oircuitously whioh he could not do directly.'’ Then the learned Judges 
observe that “ bhat is the principle whioh in an extended form w 

(1) (1897) I. L. R. 22 Bom. 621. (2) (1876) I. h. R. 1 Cal. »7. 


•770 



IlJ MUHAMMAD ABDUL RASHID KHAN V D1LSUKH RAI 27 All, 824 

enaoted m h« in section 99 of the Transfer of Property Aet ” 

PlLihle t e „ y ° er r „ " foll0we 1“ the present ease it seems 
2 * . Bay tha , fch “ mort 'f!»Kee did not avail himself of his 
pos t.on to obtain an undue advantage in the purchases, or otherwise act 

mofo Ms. They then say that the question is one of difficulty and 
doubt but seeing that the Legislature has now adopted the principle in its 
widest aspects we think that we are jusbffied in aoting upon it.” A Bench 
of the Calcutta.High Court held in the oase of Sheodeni Tewari v. Ram 
baron Stngh ,(1) that retrospective eileot ought to be given to section 99 
on the ground L823J that the mode of enforcing a decree is a matter of 
procedure and that a sale in contravention of the section is absolutely 
unlawful. This is not oonsiBtont with the view taken by a Bench of this 
High Court in the oase of Tara Chand v. Imdad Husain (2) In that case 
Edge, 0. J.i and Blennerhaeaeb, J., held that where a mortgagor's interest 
in property was sold by a Revenue Court in exeoution of a decree for rent 
in contravention of the provisions of section 99, and the sale was upheld 
on appeal to the Board, of Revenue, the decision was final as between the 
Judgment-debtor and the judgment-oreditor in the rent suit. This deci¬ 
sion oommendB itself to us. In the case of Mayan Pathuti v. Pakuran (3) 
this question was considered, and it was held that a sale in exeoution 
of a deoree obtained by the mortgagee not connected with the mortgage 
was contrary to the provisions of eeotion 99, yet that the sale was not 
void but voidable. Subramania Ayyar, J., in his judgment observes that 
the sale whioh is impeached is doubtless contrary to the provisions of 
eeotion 99 of the Transfer of Property Aob. The first point for determi¬ 
nation is whether, as contended for the appellants, the mortgagors, the 
private sale is altogether null and void. The argument that in allowing 
the sale to take place against the provisions of the said seotion, the 
Court aoted without jurisdiction is obviously unsustainable. Still, if the 
above seotion were enacted for the protection of publio interests and the 
law were to be regarded as laying down a rule of general policy rendering 
the prohibition absolute, the sale would be void, but if the section in 
Question has been introduced for the benefit only of a particular olasa of 
persons the Bale would be but voidable." The learned Judge refers to 
some text books in support of this, and continues :—“That it is of the 
latter description is apparent, the objeot being to protect only persons 
concerned with the right to redeem mortgaged property. The sale can¬ 
not therefore be held to be void.” The learned Judge guarded himself 
from its being understood that he laid down that a mortgagor would be 
precluded from redeeming the property, and says :—" It may be that 
the sale in question cannot £524] afleot that right of the appellant 
owing to the impossibility of respondent as the mortgagee freeing him¬ 
self by such a sale and purchase from the liability to be redeemed. 

Independently of the provisions contained in Beobion 99 of the 
Transfer of Property Aob we are not prepared to hold that a mortgagee 
1 b precluded by law from puroha&mg the equity of redemption and free¬ 
ing himself from his liability to be redeemed provided that the purchase 
fa carried out in oonuplete good faith and no advantage iB taken by bim of 
his position as mortgagee. We are not aware of any principle upon whioh 
■uoh a sale oan be impeached merely on the ground that the purchaser 
was a mortgagee of the purchased property. In the recent case of Khairaj 

(1) (l898)~I.L.R.S6 0al.l6i. 0> (1899) I. L. R. 22 Mad. 347. 
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Mai v. Daim (1), whiob came before their Lordships of the Privy Coon oil, 
their Lordships in the course of their judgment observe:—“Bat the 
Judge has made a decree for redemption of the whole estate on the 
ground ' that the mortgagees, could not acquire the equity of redemption 
directly or indirectly by purchase at a court sale, except by a suit brought 
on the mortgagee, on aocount taken and time speoially allowed for 
redemption.’ Their Lordships cannot concur in this view, which they 
thmk is based on a misapplication of a sound principle of equity. Their 
Lordships throw no doubt on the principle which has been acted on in 
many cases iD India that a mortgagee cannot by obtaining a money decree 
for the mortgage debt and taking the quity of redemption in execution 
relieve himself of his obligations as mortgagee or deprive the mortgagor 
of his right to redeem on accounts taken and with the other safeguards 
ueual in a suit on the mortgage.” Their Lordships here reject the notion 
that mortgagees cannot acquire the equity of redemption in mortgaged 
property by purchase at a- court sale except by a suit brought on the 
mortgage, though they reoogniee the principle of equity that a mortgagee 
cannot by obtaining a money decree for the mortgage debt and taking the 
equity of redemption in execution relieve himself of his obligations as 
mortgagee or deprive the mortgagor of his right to redeem. In the case 
before ub the equity of redemption was not sold in execution of a money 
decree obtained for the mortgage [525] debt. It was sold in execution 
of a decree for costs and mesne profits. The plaintiffs Abdul Rashid 
Khan, Abdul Aziz Khan and Mahmud Khan, as we have pointed out, 
endeavoured to have the sale bo Debi Das set aside, bub failed in that 
attempt. We are at a loss to see how after a lapse of more than twenty 
years these appellants can now successfully set up the oase that the sale 
was a nullity. 

But there seems to us to be a fatal objection to the suit of the 
plaintiff appellants, and that is to be found in the faob that the legal 
representatives of Debi Das have nob been impleaded. The Court can¬ 
not declare the sal6 of the 20th of August 1881 to be a nullity in the 
absence of the parties who are interested in upholding ib. On the 
ground of non-joinder of necessary parties alone we bbiok that the suit 
fails and that the appeal must be dismissed. But it is contended that 
as the plaintiffs Musammat Altaf Begam and Musammat Ummat-ul- 
Rasul were not parties to the suit for redemption instituted by their 
brothers the sale in execution of the deoree for oosts and me6ne profits 
had in that suit is a Dullity as regards them at least and that they are 
entitled to redeem. Reliance is placed in support of this contention on 
the decision of their Lordships in the case to whioh we have just refer¬ 
red, in which it was pointed out that, where a Court purported to sell 
in execution of a deoree the equity of redemption in 'mortgaged property 
some of the owners of whioh were nob parties to the proceedings or pro¬ 
perly represented on the record “ as againBb such persons the deorees 
and sales purporting to be made would be nullities and might be dis¬ 
regarded without any proceedings to set them asioe.” Ib may be that 
MuBHmmab Altaf Begam and Musammat Ummat-ul-Rasul are in no way 
bound by tbe sale ot the 20th of Auguet 1881 and that they are entitled 
to redeem the small portion of the mortgaged property to whioh they 
became entitled on the death of their father in a suit properly con¬ 
stituted for that purpose, but we express no opinion as to this. They, 


(1) (1904) L. K. 82 L A. 28. 
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also their brothers, were minors when the suit for redemption 1903 
W&B brought in the name of their brothers by their mother as guardian, Feb. 28. 

and it may be that under euoh oiroumstanoes it would be held that the - 

estate of Ram Bakhsh, the mortgagor, was sufficiently represented in 

[ 62 b] the redemption proceedings. In the oaee before the Privy Couu- _' 

oil to which we have referred their Lordships say :—“ The Indian 27 A. 817= 
Courts have properly exeroieed a wide discretion in allowing the 25 A^W. 
estate of a deceased mortgagor to bo represented by one member of the £ J - ^10 
family and refusing to disturb judicial sales on the mere ground that 
some members of the family who were minors wore not made parties to 
the proceedings, if it appears that there was a debt justly due from the 
deceased and no prejudice is shown to the absent minors." We, how¬ 
ever, deoide nothing as to this. We may point out too that this is nob 
the case which these ladieB set up in their claim. They made oommon 
cause with their brothers, the other plaintiffs, and claimed redemption of 
all the property comprised in the mortgage of the 5bh of February 1863. 

As the integrity of the mortgage was broken by the purchase by Debi 
Das, the mortgagee, of the equity of redemption in part of the mortgaged 
property, these appellants would only be entitled in any case to redeem 
their own share, that is, the one-fourth of 2 biswas, 19 biswaneis, 10 
kaohwansis. To the obtaining, however, of this relief there is the ob¬ 
jection that they have not impleaded the legal representatives of Debi 
Das, the original mortgagee. We hold therefore that in the present suit 
in whioh the legal representatives of Debi Das have not been impleaded 
the plaintiffs cannot obtain any relief. We accordingly dismiss the ap¬ 
peal with costs. , . , 

Appeal dismissed. 
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190B This appeal arose out of an application under seotion 525 of the 

Feb. 23. Code of Civil Procedure made by odo Phulja Bibi to have an award made 

- without the intervention of the Court filed in Court. The parties to this 

proceeding were joint owners, of property of considerable value situate 
in the districts of Basti, Fyzabad and Lucknow. On the 23rd of August 
1899 they appointed one Faiz Khan aB arbitrator to partition the pro¬ 
perty amongst them ; and the arbitrator made his award on the 11th of 
December 1901. The application of Phulja Bibi waB presented on the 
20th of December 1901. The opposite parties took various objections to 
the award which, however, the Court (Subordinate Judge of Gorakhpur) 
overruled and, after correction of a clerical error in the award, direoted 
that a decree be prepared in accordance with the terms thereof. The 
opposite parties appealed to the High Court, urging that the award 
was in various respeobs not within the powers of the arbitrator ; thab 
the Court had no jurisdiction to order the award to be filed, and that the 
decree of the Court below was not in accordance with the award. 

Mr. Abdul Majid and Maulvi Muhammad Ishaq, for the appellants. 
The Hon ble Pandit Sundar Lai and Pandit Moti Lai Nehru , for 
the respondents. 

Stanley, C. J„ and Burkitt, J.—This appeal arises out of a 
suit for a deoree upon an award under the provisions of section 525 
of the Code of Civil Procedure. The parties to the suit are the 
owners of considerable property situate in the districts of Basti, Fyzabad 
and Lucknow. Differences and disputes arose amongst them as to 
the ownership and distribution of this property, which they agreed to 
refer to arbitration. The award was passed upon the submission on 
the 11th of Deoember 1901. Soon after an application was made under 
section 525 to have the award filed and a decree passed thereon. This 
was resisted by the appellants on a number of grounds, amongst others, 
[528j thab the arbitrator had determined matters which were not refer¬ 


red to him. It is contended that if this objection is well founded the 
Court has no power to file the award or to pass a deoree thereon. We 
have therefore to ooneider in this appeal the operation and effeot of sec¬ 
tions 525 and 526 of the Code. Section 525 enables the Court to file an 
award in a matter which has been referred to arbitration without the in¬ 
tervention of the Court, thab is, what is sometimes described as a 
private arbitration.” Section 526 provides that “if no ground snob 
as is mentioned or referred bo in seotion 520 or 521 be shown against the 
award, the Court shall order it to be filed, and such award shall then 
take effect as an award made under the provisions of this Chapter.’ 1 
Seotion 520 enables the Court to remit the award or any matter referred 
to arbitration for the reconsideration of the arbitrator on the ground, 
amongst others that the award determines any matter nob referred to 
arbitration. It is contended that if a ground of objection, such as is 
mentioned in seotion 520, is shown against the award, the Court cannot 
remit the award or any matter referred Co arbitration for the reconsidera¬ 
tion of the arbitrator, that the only course open to the Court in such a 
case is to rejeot the application and to refuse to file the award. This 


matter was considered in the case of Alarakhia Shivji v. Jehangir Eor- 
masji (1), where it was held upon the construction of section 327 of Aot 
■VIII of 1859, corresponding with section 526 of the present Code, after 
hearing learned arguments upon the question, that the Court had no 


(1) (1878) 10 Bom. H. 0. Rep. 891. 
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power to amend a private award or remit it (or reoonaideration, but only 
pogeesaed the power to file and enforoe it or reject it. Thin ruling wag 
followed mJualaSinnh v. Mamin Dns (1), Mana Vikrama v. Mallichcry 
Knstnan Nambudn (2) and Datidekar v. Dandekars (3). We see no 

reason whatever for dissenting from this ruling. It appears to ns upon 
oareful consideration of seotion 526 that no other course is open to the 
Court than that whioh is pointed out in these decisions. 

We now come to consider whether or not any ohi*obion to the 
award in this oase within the meaning of section 520 has [529] 
been established. The submission to arbitration clearly expresses the 
powers which were conferred upon the arbitrator. They were (1) to 
determine the amount and nature of the share of each of the parties; (2) 
to determine what property jointly belonged to them and under whose 
management and in whose possession such property was ; (3) in parti¬ 
tioning the property to determine how muob of any particular property 
should be given to any of the parties, or to deprive any party of any parti¬ 
cular property ; and (4) to award that goods or cash be transferred or paid 
by any party to any other party. These provisions appear to us clear and 
definite. Now let us see what the arbitrator purported to do. He 
bestowed a great deal of labour in ascertaining the oomplex and varying 
interests in the property of the parties, and in determining the questions 
whioh were left to him to determine, and no doubt made an honest and 
fair award as far as we can judge ; but the award appears to us to be 
faulty in several respects. In the first place the arbitrator has placed 
restrictions upon the full enjoyment of some portions of the property 
whioh he allotted to two of the parties, whioh he was not justified in 
placing. For example, in the case of Musammat Pbulja Bibi he found 
that she was entitled to a certain share, but, not content with so finding, 
he proceeds to place restrictions upon her power to deal with the share 
bo awarded to her. He direots that, with the exception of the male 
descendants of Ghulam Rasul Khan, she should nob transfer her share 
in whole or in part to the daughters of the family, or to the relations of 
her father-in-law, or to strangers, adding a proviso that if the male 
descendants of Ghulam Rasul Khan oause her inconvenience and neglect 
to maintain her, she should be at liberty to sell her property even to a 
stranger. It was nob within the power of the arbitrator to plaoe any 
restrictions upon any party in regard to the enjoyment of his share and 
in this respect it appears to us that the arbitrator has determined 
matters whioh were oubside the submission. It has been contended 
by the learned advocate for the respondents that as the arbitrator 
was empowered bo determine the nature of the share whioh eaoh 
Party should obtain, the restriction imposed upon the enjoyment of 
the property awarded to this lady was [530] within the powers of 
the arbitrator. We are unable bo plaoe this meaning upon the words 
‘ nature of the share. ” Y/hat was intended by the use of this 
expression we are unable bo say, but the meaning of it oertainly 
seems to us not to be so wide aB to authorize the arbitrator to 
Plaoe the restriction whioh he has done in the oase of Musammat Phulja 
Bibi. Again, oertain parts of the property were awarded to Rustam 
Khan, and in his case also the arbitrator plaoes of restriction upon his 
enjoyment. He states in the award that Rustam Khan, ha d agreed to 

(!) (lfl8li I. L. R. 3 All. 541. (3) (1882) I. L. R. 6 Bom. 663. 

* a ) (1880) I. L. R. 8 Mad. 69. 
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1905 give a share to Rahmat-ul-lab Khan, and then he provides in the award 
Feb. 23. that Rustam Khan, “muBt always abide by hia own statement and that 

- he should not transfer the whole or part of his share to anyone, nor 

APPELLATE b Q create any charge upon it. M This clearly appears to ba outside 

the powers oonferred by the submission. Again, we find that there were a 
number of debts outstanding in connection with a timber trade oarried on 
in Lucknow. Theee debts the arbitrator was in the^ ordinary oourse 
bound to partition or divide among the parties. He did not, however, 
do so, but by the award he directed that Bandhu Khan, one of the appel¬ 
lants, and he onlv, should oolleot these debts and aooount to the other 
parties in respect of them. Now Bandhu Khan objeots to this provision 
in the award, and not unnaturally. He says that he was not conversant 
with the trade which was oarried on in Lucknow and is not in a position 
to give bis time and labour to the oolleotion of the debts. He also says 
that in all probability he will be involved in serious libigation if he ac¬ 
cepts the responsibility cast upon him by the award. In this also it 
appears that the arbitratrator has gone outside the provisions of the sub¬ 
mission and has given cause to the appellants to object to the award. 
This being so and having regard to the decisions referred to above there 
is no oouree open to us but to allow this appeal, set aside the decree of 
the Court below, and reject the application. It only remains then to con¬ 
sider the question of costs. We have carefully considered the judgment 
of the Court below, and we find in it no reference whatever to the grounds 
of appeal upon whioh the appellants have succeeded in this Court. The 
parties gave evidence in the Court below upon a number of issues whioh 
[531] were settled. These issues have largely to do with alleged mis- 
oonduot on the part of the arbitrator and none of them is directed to the 
question whioh has been now determined by the Court in favour o the 
appellants upon the effect of seobion 526 coupled with section 520 of the 

Code. Upon the other questions the appellants have nob satisfied us 

that the Court below was wrong. We, therefore, think that the parties 

ought respectively to abide their own ooBts in both Courts, and we so 

direct. We wish it to be understood that we deoide this appeal entirely 
upon the question of the true meaning of section 526 and that we do no 
determined any other question raised before the Court below. 

Appeal decreed. 


27 A, 931 (-25 A. W. N. 77=2A. L. J. 297.) 

BEVISIONAL CIVIL. 

Before Sir John Stanley , Knight , ChirfJustice , and Mr . Justice Bantrjt. 

Lt.-Col. J. G. Turner ( Defendant ) v. Jagmohan Singh (Plaintiff).* 

[24th February, 1905.] 

Tort-Right of defence of person or property against the attack of a anffM* 

-Revision-Act No. IX of 1887 (Provincial Small Cause Courts Act), section 25. 

A vicious stallion repeatedly attacked on the public road a pair of marea 
belonging to the carriage in whioh the defendant was being driven, and finally 
came into the defendant's compound, in spite of a tempts made to prevent him, 
and continued his attacks until the defendant getting hold of a spear inflicted 
a somewhat severe wound on the left hind-quarter of the animal. A er 
the horse made off, but subsequently died from the efieots of the spear wound. 


Civil Revision.No. '56 of 1904. 
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fK? t v ^ t f r d0C th ° °}\™ m *t**™* the defendant's aotion was perfectly juatifi- 
b\a lftaa owner of the horse was not entitled to any damages on aooount of 

a . orf n! V i ^ r6 * 0rrec * to. Held also that the powers confer- 

i n f ? 0f 1887 arfl than those given by seo- 

tion 622 of the Code of Civil Procedure. 

[Ref. 43 Mad. 836=89 M. L. J. 491=1920 M. W. N. 587=59 I. C. 2Q7 ; 45 Bom. 292.1 


The facta out of which this case arose were as follows :— 

On the evening of the 24th of March 1904, Colonel and Mrs. Turner 
were bemg dnven home from a graden party in the oarriage of Mr. Ches- 
ney.tbehditor of the Pioneer, drawn by two mares, when at the turning 
of the Offioe, they were over taken by a young two-year-old coun¬ 

try-bred L532J stallion, the property of the plaintiff. The horse attaoked 
the mares, first coming at their heads, when the coaohman whipped him 
Off. he then turned round and kioked at them* but being at close Quarters 
did no damage* Further on on the road the horse again resumed the atbaok, 
but was beaten off. At the Railway crossing, whioh is dose bo Colonel 
Turner s house, the horse again rushed up at the mares screaming and 
kicking. Colonel Turner jumped out of the oarriage and tried to beat off 
the horse with a croquet mallet, telling the coachman to drive home 
quiokly. He himself stood at the gate of the oompound with the croquet 
mallet in his hand to keep off the horse and shouted out to Mr. Chosney 
to send him out a polo sbiok. The animal forced his way paeb, either 
jumping the compound fence or going through the gateway. The 
evidence on this point is nob quite dear. Colonel Turner at once ran to 
the porch, when Mr. Chesney handed him a spear. The stallion, who 
had been madly oareering in the oompound, again rushed at the mares, 
and as he was charging up Colonel Tarner lunged at him with the spear 
and drove him off. The horse then galloped off bo the other side of the 
house, and again came round from that side and made for the carriage, 
whioh was still under the porch, when the servants who had then 
collected soared him off. He galloped away, and ultimately left the 
compound. The spear struck the horse in the left hind-quarter, inflic¬ 
ting a severe wound, from the effects of whioh the horse died the 
following day. 

The owner of the horse, Jagmohan Singh, brought a suit against 
Colonel Turner in the Court of Small CauBes at Allahabad claiming Rs. 300 
as the value of the horse, and costs of the suit. The Court gave the plain¬ 
tiff a decree as prayed. The defendant thereupon applied in revision to the 
High Court under section 25 of the Small Cause Courts Act, 1887, upon 
the main ground that “the judgment and deoree passed by the lower 
Court are not in accordance with the law governing the subject matter 
of the suit.” 

Mr. C. Ross Alston , for the applicant. 

The Hon’ble Pandit Sundar Lai, for the opposite party. 

Stanley, C.J., and BankbJI, J.—This oase oomes before the 
Court under the revisional powers conferred by section 26 [833] of the 
Provincial Small Cause Courts Act. The suit was brought by Jagmohan 
Singh against the defendant, now Lieutenant-Colonel commanding the 
4th Bengal Cavalry, but then Major in that Corps, to recover damages 
j°r the loss of a horse caused by a spear wound inflicted by Colonel 
Turner. The facts of the oase are nob disputed, and are shortly these. 
On the evening of the 24bh of March 1904, Colonel and Mrs. Turner were 
boing driven home from a garden party in the carriage of Mr. Chesney. 
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fcbo editor of the Pioneer , drawn by two fast mares, when, at the turning 
of the Pioneer Office, they were overtaken by a young two-year-old 
country-bred stallion, the property of the plaintiff. The horse attacked 
the mares, first coming at their heads, when the coaohman whipped him 
off : he then turned round and kicked at them, but being at dose quarters 
did no damage. Further on on the road the horse again resumed the 
attack, but was beaten off. At the railway crossing, which is close to 
Colonel Turner’s house, the horse again rushed up at the mares soream- 
ing and kioking. Colonel Turner jumped out of the oarriage and tried to 
beat off the horse with a oroquet mallet, telling the coachman to drive 
home quickly. He himself stood at the gate of the compound with the 
croquet mallet in his hand to keep off the horse and shouted out to Mr. 
Chesney to send him out a polo stiok. The animal forced his way past, 
either jumping the compound fence or going through the gateway. The 
evidence on this point is nob quite clear. Colonel Turner at once ran to 
the porch, when Mr. Chesney handed him a spear. The stallion, who 
had been madly oareeriDg in the compound, again rushed at the mares, 
and as he was charging up Colonel Turner lunged at him with the spear 
and drove him off. The horse then galloped off to the other side of the 
house, and again came round from that side and made for the oarriage, 
whioh was still under the porch, when the servants who had then 
collected soared him off. He galloped away, and ultimately left the 
compound. The spear struok the horse in the left hind-quarter, 
inflicting a severe wound, from the effects of which the horse died the 
following day. Colonel Turner, who, as one would expect, has great 
experience of horses, deposed that he “ never saw a more vioious [534] 
or determined attack,” and that it was impossible for any one to catoh 
the horse by the reins as it was bo vioious. He described the ani¬ 
mal as a “screaming stallion.” These faots are deposed to by Colonel 
and Mrs. Turner, and by Mr. Chesney, and are not controverted. Mrs. 
Turner was so much terrified that she could with difficulty be restrained 
from jumping out of the oarriage before it entered the compound. The 
plaintiff in his evidence deposed that the horse was a country-bred 
whioh he had bought a few months previously at the Magh Mela for 
Rs. 300, and that it was a quiet animal. On the evening on whioh the oc¬ 
currence took place be Btated that he had ridden the horse to the house 
of one Pandit Chandika Prasad and there handed him over to the charge 
of some person; that after the lapse of about 20 minutes he saw the 
horse running away. The person into whose custody the horse is alleged 
to have been given was not examined, and we are therefore left in the 
dark as to how the animal managed to break loose. A post mortem ex¬ 
amination showed that the horse died from the effects of the spear 
wound, and the question for our determination is whether Colonel Tur- 
ner was, under the circumstances, in the defenoe of person and property, 
justified in inflicting the wound. Previous to the attack whioh we have 
recounted the horse had made a determined and vioious attack in the 
public road on a horse which was being driven by Mr. Campbell, late 
Joint Magistrate of Allahabad. Mr. Campbell deposed that the horse 
kioked both his horse and dog-oart and injured several spokes of one of 
the wheels. He galloped up from behind, rushed open mouthed biting 
at his horse. He attaoked repeatedly and kioked his horse in the mouth. 
The animal, he said, had apparently lost all control over himself, attack¬ 
ing his horse and oart with teeth and heels. Luckily, as Mr. Campbell 
Bays, his horse was a quiet old troop horse, otherwise he does not 
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fUnl fW H . h ?! 6 happaned - The learned Judge of the small 
° OU ' t . oame 6 ° the eoeolusion that Colonel Turner exceeded the 

"® h ‘;' d9eM8 , of . perao “ a pd Property by using the spear, and 
seemed to be of opinion that if he and his servants had made an 

effort to oatoh the horse they could have done so and thus prevented 

any mischief. He accordingly deoreed the plaintiff’s [838] olaim 

and awarded him Re. 800 damages. The learned Judge seems to 

?s nofc :.° “ ave * u ^y appreciated the aggressive resources of a scream¬ 
ing stallion. The evidence of the witnesses shows that the horse 
was in Buoh an infuriated condition that he could not be caught or held 
and we have little doubt that, if the man in whoBe oharge it was left by 
the plaintiff had been examined, it would have transpired that the horse 
broke loose from him. The learned Judge lays down the law in these 
words : The .* aw . on subject as laid down in Underhill on Torts 

Vp. 305, 7th edition) is that the remedy of the owner of land for trespasses 
committed by cattle is by seizing the animals while trespassing and 
detaining them until reasonable compensation is made, not only for 
damage done to the land, but also for damage, if any, done to the animals 
of the owner of the land. And it is said by Sir Frederick Pollock, at 
page 448 of his Law of Torts, that the tesb in such oases is whether the 
party’s aot was suoh as he might reasonably in the oircumsbanoes think 
neoeBsary for the prevention of harm whioh he was Dot bound to suffer.” 
He then observes :—'‘‘Applying this tesb bo the present case, I think that, 
taking all the defendant sayB as to the horse having attacked his carriage 
on the road and in his compound to be true, he was yet not justified in 
using his spear at him. I do not agree with Major Turner in thinking 
that the spear was used innocently or simply to drive the brute away, 
for Major Turner himself says that, if he oould, he would have shot the 
horse.” This latter remark is based upon a statement whioh was 
made by Colonel Turner to the Polioe when they came to investigate 
the matter, namely, that if he could he would have shot the horse, as 
he was justified in doing so. This statement of Colonei Turner is 
taken by the Judge to be proof that he did not use the spear inno- 
oently or simply to drive the stallion Away. This appears to us a wholly 
wrong inference from the statement of Colonel Turner to the Police. 
The reasonable inference is that so vicious and infuriated was the 
horse that in self-defenoe be would have been justified 4 in shooting 
and would have shot him. The learned Judge seems to regard a soream- 
ing stallion at large in a compound as coming within the category of 
animals whioh could be readily Beoured [536] and detained. He seemB 

to have little appreciation of the resources of such a brute when 

he suggests that the defendant or one of his servants could have caught 
him if any attempt to do so had been made. No doubt when the 

horse had become exhausted it was possible to secure him, but 

before that grave injury might have been indicted. If Colonel Turner 
had nob used a spear and driven the horse off, it is hard bo say whether 
he or one of the syces, to say nothing of the mares, would nob have 
met with serious injury. The ooourrenoe is fortunately an unusual 
one. We know of no reported oase in which in the defence of person 
or property a horse has been killed. In the case of dogs the law 
is well settled. To justify the shooting of anobher person's dog, it ig 
nob sufficient to show that the dog was of a ferooious disposition and 
was ab large, but it must also be shown that the animal was aobually 
attacking the party at the time. If a dog, whether he be of a misohievous 
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disposition or nob, attack a man, the party attaoked has sufficient justi- 
fioation for shooting him in self-defence —Morris v. Nugent< (1). The 
prinoiple of law which is applicable in the case of doge is equally appli¬ 
cable in the case of boraea. If a horae attacks a man, the person attack¬ 
ed is fully justified in protecting himself or his property by all reason¬ 
able means, tbe best being, as laid down by Sir F. Pollock, in the case of 
attaok by an animal, whether the party’s aob was “suoh as he might rea¬ 
sonably in the oiroumstanoes think necessary for the prevention of harm 
which he was not bound to suffer.” The foroe used must nob be oub of 
proportion to the apparent exigencies of the oocasion. The right of de¬ 
fence must nob be abused as it so readily may be; but if a person who is 
acting on the defensive uses only suoh force 'as he reasonably be¬ 
lieves to be neoessary he is protected. We have no hesitation in this 
case in holding that the act of Colonel Turner was such as any 
reasonably minded man might have considered neoessary under the 
circumstances, and that he was fully justified in using the spear as 
he did in the protection of person and property. There is no ground 
whatever for supposing that he acted with any other intention 
than to drive away the stallion, or that he used any more force than 
[537] he believed to be neoessary to avert impending injury. Owners 
of vicious and dangerous animals are bound to keep such animals under 
restraint and not permit them to wander on the public roads and into 
private compounds to the danger of the public. If they negleob bo do so, 
they must take the consequences. This suit ought nob in our opinion to 
have been brought. 

Tbe learned advooate for the respondent in the course of his argu¬ 
ment submitted that we should nob in revision lightly disturb a finding 
of faot of the lower Court. We are at one with him in this. But the 
evidence given for the defence in this case is nob controverted, and, if 
accepted, as it has been by the Court below, furnishes a oomplete answer 
to tbe suit. Tbe power of interfering in revision conferred by the Small 
Cause Courts Act is wide—wider than the power conferred by seobion 622 
of the Civil Procedure Code, and if substantial grounds are shown for the 
interference of the Court, the Court is nob merely justified in exercising, 
but acts reasonably in the exeroise of, its revisional powers. In the 
present oaae we are of opinion that a grave injustice would be done if 
the deoree of the Court below were allowed bo stand. 

We therefore set aside the decree of the lower Court and dismiss the 
plaintiff’s suit with oosts in this Court and in the Court of Small Causes. 

Appeal decreed . 


(1) (1836) 7 Car. and P. 572. 
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27 A. 887 (=2 A. L J. 2*4=25 A. W. N. 99.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice , and Mr. Justice Banerji . 

Muhammau Rahmat-ul-lah (PJatnftflO v. Bachcho (De/endanO. * 

[25fch February, 1905.] 

Civil Procedure Code , Melons 319 and 315-JJweutfbn o/ in eroutjon o/ 

property to part of which only the judgment-debtor had a title—Rights of pur¬ 
chaser—Contribution. 

In execution of a decree for sale on a mortgage part of the mortgaged 
property was sold by auction, but after the sale it was found that the judg¬ 
ment, debtor had no title to about two-thirds of the property sold. The 
[B38] auotion purchaser then sued the representatives of the mortgagee for con¬ 
tribution as against the remainder of the mortgaged property. Held that the 
suit would not lie. An auotion purchaser has in the absence of fraud no remedy 
unless the judgment-debtor has no saleable interest at all in the property sold 
as his, and then only under sections 313 and 815 of the Code of Civil Procedure- 
but these sections do not apply when the title of the judgment.debtor to part 
only of the property sold is defective. Shanio Chandar Mukerji v. Nain 
Sukh (1) followed. 

DHUMAN Khan and Muhammad HuBain mortgaged jointly four 
bouses, two belonging to eaoh of them, to Tbakur Prasad. After the 
death of Dhuman Khan, Thakur Prasad brought a suit for sale on his 
mortgage against Muhammad Husain, the heirs of Dhuman Khan, and 
oertain transferees of portions of the mortgaged property, and in due 
course obtained a deoree for sale. In execution of this decree one of the 
houses belonging to Dhuman Kban was put up to auction and was purchased 
by one Rahmat-ul-lah. After this sale a brother and a sister of Dhuman 
Khan, who had unsuccessfully objeoted to the sale, filed suits agaiuBt the 
auotion purchaser and succeeded in establishing their title to portions of 
the house amounting to rather more than two-thirds of it. Thereupon 
the present suit waB brought by the auotion purchaser against the mort¬ 
gagee and the representatives of the mortgagors, in which he claimed 
either the sum of Rs. 1,000 from the mortgagee or that the same sum 
should be contributed rateably according to their interests in the mort¬ 
gaged property by the other defendants. The Court of first instance 
(Munsif of Allahabad) dismissed the suit as against the mortgagee, but 
gave the plaintiff a decree for contribution against the representatives of 
the mortgagors. On appeal by ono of the defendants the lower appellate 
Court (Subordinate Judge of Allahabad) reversed the deoree of the first 
Court and dismissed the suit in its entirety. The plaintiff aooordingly 
appealed to the High Court. 

Maulvi Rahmat-ul-lah and Babu Durga Charan Bane7ji t for the 
appellant. 

Mr. Muhammad Raoof , for the respondent. 

Stanley, C. J. f and Banerji, J.—We are of opinion that the judg¬ 
ment of the learned Subordinate Judge on the questions [539] aisouesed 
before us was perfectly correct, and that there is no force in this appeal. 
We also think that the reasons which he haB assigned for the judgment 
are found and that the appellant here was not entitled to maintain a suit 

* Second Appeal No. 256 of 1908, from a deoree of Khap Bahadur Mir Akbar 
Husain, Judge of Small Cause Court, exeroiaing powers of the Subordinate Judge of 
Allahabad, dated the 22nd of December 1902, reversing a deoree of Babu Sria Chandar 
Boae, Munaif of Allahabad, dated the let of September 1902. 

(1) (1901) L I*. R. 28 All. 355. 
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for contribution. He purchased at a Court sale property consisting of a 
house, without, admittedly, any warranty of title. Subsequently it turned 
out that two partieB olaimed to be entitled to about two-third shares 
in the house. They brought suits to have their title established and 
their suits were decreed. From this it would seem that the appellant pur- 
27 A. 537=2 ohased property the title to two-third shares of whioh was defective. 
A. L. J. 24$ a 8 baB been laid down in the judgment in the case of Shanto Chandar 
~~R 5 99 W * Mukerji v. Nain Sukh (l) to which one of us was a party, “ the purcha¬ 
ser must be taken to buy the property, with all risks and all defects in the 
judgment-debtor’s title, except, as provided by sections 313 and 315, that 
in the absence of fraud his only remedy is to recover back his purohase 
money, where it is found that the judgment debtor had no saleable inte¬ 
rest in the property at all, and that he cannot by suit, any more than by 
application, obtain a refund in proportion to the extent to whioh the 
judgment-debtor had no interest." The judgment-debtor in this case had 
admittedly an interest in the house, the subject-matter of the sale, and 
therefore sections 313 and 315 do not apply. Under the oiroumstanoes 
the rule of caveat emptor seems to apply. The oase may be one of hard¬ 
ship, but we are unable to say that it is so, because it is quite possible 
and consistent with all that we know that the house was sold to the 
appellant at a less price than would have been paid if the title had been 
known to be good. The fact that the appellant has been deprived of a 
portion of the property whioh he purchased does not in our opinion en¬ 
title him to contribution against the owners of the other portions of the 
property whioh were subjeot to the mortgage under which the property 
was sold to him. We therefore dismiss the appeal with costs on the 
higher scale. 

Appeal dismissed. 


27 A. 540 (=28 A. W. N. 88=2 A. L. J. 380.) 

[540] APPELLATE CIVIL. 

Before Mr, Justice Aikman. 

Sukh Lal (Plaintiff) v. Madhuri Prasad (Defendant).* 

[25th February, 1905.] 

Pre-emption—Sale fraudulently disguised as a gif t—Suit for pre-emption alleging 
date on which fraud became known to plaintiff—Limitation—Act No. XV of 1877 
(Indian Limitation Act), section 18, schedule 11 , Articles 10 and 120— Burden of 
proof. 

On the 11th of September 1901, G. exeouted in favour of M. what purported to 
be a deed of gift of certain property. M., after an unsuccessful attempt to 
obtain mutation of names, filed a suit in the Civil Court for a declaration that 
the transaction was a gift and for possession of the property, but stated that 
he was willing to pay the balance of the consideration money if the transaction 
was found to be a sale. On the 12th of December 1902 a oonsent deoree was 
passed whereby the deed of gift was deolared lawful ( jaiz ), and possession was 
decreed in favour of M. On the 5th of February 1903, S. brought a suit for pre¬ 
emption against G. and M., alleging that the transaction was a sale fraudu¬ 
lently disguised as a gift, and that the fraud had oome to his Knowledge on the 
14th of Deoember 1902. Held that the suit was within time. It lay on the 

* Seoond Appeal No. 751 of 1903 from a deoree of Mr. Azizulrahman, Subordinate 
Judge of Mainpuri, dated the 18th of July 1903, reversing a deoree of Maulvi Muham¬ 
mad Husain, Munsi! of Etawah dated the 20th of April 19 o3. 

(1) (1901) I. L. R. 23 All. 355. 
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hirn^t'a^ thna^whioh^L^f had knowledge of the fraud praot'iBed on 

hew tJTtoL nJl 11 re ri e '° all0w him fc0 bring the suit, and this 
ne naa lailed to do. Rahtmbhoy Habtbhoy v. Turner (1) referred to. 

[Ref. 6 A. L. J. 56lj 44 1. C. 551=1918 M. W. N. 344=7 \y t 280.3 

The facta out of whioh this appeal arose were as folllowa 
On the llbh September 1901, one Ganga Prasad executed in favour 
of bhe reBpondenb Madhuri Praead a document whiob purported to be a 
deed of gift of oertain property. When application was made bo the 
Revenue Court for mutation of names, Ganga Prasad objeobed on the 
ground that he bad not received the balance of the consideration for the 
property. The Assistant Collector refused the application, and aD appeal 
by Madhuri Prasad was dismissed by the Collector. Thereupon Madhuri 
Prasad filed a Buit in the Civil Court for a declaration that the transac¬ 
tion was a gift and for possession of the property, but i D his plaint he 
expressed his willingness to pay the sum of Rs. 105, the alleged balanoe 
of the consideration, should it be found that the transaction was really 
a sale and not a gift. On the I2bh of December 1902, a decree was 
passed by consent whereby the deed of gift was declared to be lawful 
(jaiz) t and it was ordered that Madhuri Prasad was bo get possession of 
the [841] property within four days, the parties paying their own costs. 
On the 5th February 1903, one Snkh Lai brought a suit for pre-emption 
of the property the subject of the alleged deed of gift. In hia plaint he 
alleged that the defendants, 1 Ganga Prasad and Madhuri Prasad, had 
fraudulently and in concert got a deed of gift exeoubed instead of a sale- 
deed in order to defeat the right of bhe plaintiff as pre-empbor. The 
plaintiff further stated that the fraud was discovered on the 14th 
December 1902, on whioh date he tendered to the defendants the Bum of 


Bs. 200 as the price of the property and olaimed it by right of pre-emp¬ 
tion, but this offer was refused. Ganga Prasad did not defend the suit. 
In his written statement Madhuri Prasad pleaded that no sale-deed had 
been exeouted in respeob of the property in dispute, bub that it was a 
deed of gift ; he denied that any deception had been practised. The 
Courts below have concurred in finding that the deed was in reality a 
sale-deed and waB fraudulently executed as a deed of gift to defeat the 
plaintiff’s right of pre-emption. The Court of first iostanoe (Munsif of 
Etawah) gave the plaintiff a decree In appeal Madhuri Prasad impugn¬ 
ed the finding of the Court of first instance as to bhe transaction being 
one of sale, and asserted that the deed was a deed of gift: he also plea¬ 
ded that the suit was barred, and that if section 18 of the Limitation Act 
were considered applicable to the oase, the plaintiff had nob proved that 
he acquired knowledge of the fraud on the 14th December 1902. The 
lower appellate Court (Subordinate Judge of Mainpuri), whilst holding 
that the defendants had committed a fraud on bhe plaintiff, came to 
the conclusion that the suit was barred by limitation, and accordingly, 
Wowing the decree of the Munsif, dismissed bhe plaintiff's suit. The 
plaintiff thereupon appealed to the High Court. 

Babu Satya Chandra Uukerji (for whom Babu Parbati Charan 
Ohatterji) for the appellant. 

Dr. Satish Chandra Banerji and Pandit Baldeo Bam Dave for the 


respondent. 

Airman, J.—ThiB appeal arises out of a suit brought by bhe 
Plaintiff, who is appellant here, to enforce a right of pre-emption. 
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190B On the 11th September 1901 one Gangs Prasad [542] executed in 
Feb. 26. favour of the respondent Madhuri Prasad a document which purported 

to be a deed of gift of the property in suit. When application was made 
k° fc he Revenue Court for mutation of names, Gangs Prasad objeoted on 

_' the ground that he had not reoeived the balanoe of the consideration for 

27 A. 540= the property. The Assistant Collector refused the application, and an 
N 2 o^l W i *PP e& l by Madhuri Prasad was dismissed by the Collector. Thereupon 
L J~~S80 Madhuri Prasad filed a suit in the Civil Court for a declaration that the 

transaction was a gift and for possession of the property, but in his plaint 
he expressed his willingness to pay the sum of Rs. 105, the alleged 
balance of the consideration, should it be found that the transaction was 
really a sale and not a gift. On the 12th of December 1902 a decree was 
passed by oonsent whereby the deed of gift was deolared to be lawful 
(jaiz), and it was ordered that Madhuri Prasad was to get possession of 
the property within four days, the parties paying their own costs. 

On the 5th February 1903 the plaintiff brought the suit out of whioh 
this appeal arises. In his plaint he alleged that the defendants, Gangs 
Prasad and Madhuri Prasad, had fraudulently and in concert got a deed 
of gift exeouted instead of a sale-deed in order to defeat the right of the 
plaintiff as pre-emptor. The plaintiff further stated that the fraud was 
discovered on the 14th December 1902, on which date he tendered to the 
defendants the sum of Rs. 200 as the prioe of the property and claimed 
it by right of pre-emption, but this offer was refused. Ganga Prasad did 
not defend the suit. In his written statement Madhuri Prasad pleaded 
that no sale-deed had been executed in respect of the property in dispute, 
but that it was a deed of gift; he denied that any deception had been prac¬ 
tised. The Courts below have oonourred in finding that the deed was in 
reality a sale-deed and was fraudulently exeouted as a deed of gift to 
defeat the plaintiff’s right of pre-emption. The Court of first instance 
gave the plaintiff a decree. In appeal Madhuri Prasad impugned the 
finding of the Court of first instance as to the transaction being 
one of sale, and asserted that the deed was a deed of gift : he also 
pleaded that the suit was barred, and that if seotion 18 [643] of the 
Limitation Aot were considered applicable to the case, the plaintiff 
had not proved that he acquired knowledge of the fraud on the 14th 
December 1902. The learned Subordinate Judge, whilst holding 
that the defendants had committed a fraud on the plaintiff, came to the 
conclusion that the suit was barred by limitation. It does not appear 
whether the property in dispute admitted of physical possession. If it 
did, the suit was clearly within time, for it is evident that on the date of 
the compromise decree, i.e. t the 12th of Deoember 1902, Madhuri 
Prasad had not got possession of the property. If the property did not 
admit of physical possession, the question arises whether the suit is 
barred by the second provision in the third column of artiole 10 of the 
second schedule of the Limitation Aot, whioh fixes the time from whioh 
limitation begins to run as the date " when the instrument of sale is 
registered.” In my opinion this refers to an instrument whioh is, not only 
in reality, but in terms, an instrument of sale. The instrument in the 
present case was certainly on the face of it not an instrument of sale. 

I am of opinion, therefore, that the second provision in the artiole is not 
applicable to this case, and would hold that if this suit was not in time 
counting from the date from whioh possession of the property was taken, 
it was in time within artiole 120 of the second sohedule. I would further 
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point oufe thftb the learned Subordinate Judge has treated the oase as if 

the onus lay upon the plaintiff to show that his suit was within time. 
I think in this he was mistaken. In the oase Rahimbhoy Habibbhoy v. 
Charles Agnew Turner (1) the Judgment of the Privy Council says :— 
Their Lordships oonsider that when a man has committed a fraud and 
has got property thereby, it is for him to show that the person injured by 
this fraud and suing to reoover the property has had dear and definite 
knowledge of those facts whioh constitute the fraud at a time whioh 
is too remote to allow him to bring the suit." It was for the defendants 
therefore in the present oase to show affirmatively that the plaintiff’s 
suit was too late. The learned vakil for the respondent has not been 
able to refer me to any evidenoe of “ clear [544] and definite knowledge*’ 
on the plaintiff’s part of the fraud perpetrated upon him. In fact, 
looking to the oase set up by the defendants and all along maintained by 
them, namely, that the transaction was one of gift and not of sale* 
it would have been surprising had any such evidenoe been forthcoming. 
For the above reasons I allow the appeal with costs, and, setting aside 
the decree of the lower appellate Court with oosts, I restore that of the 
Court of first instanoe. 

Appeal decreed. 
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FULL BENCH. 

Before Sir John Stanley , Knight, Chief Justice , Mr. Justice Blair , 
Mr. Justice Banerji, Mr. Justice Sir William Burkitt and 

Mr. Justice Aikman. 


Manpal ( Plaintiff ) v. Sahib Ram and others (Defendants)* 

[28th February, 1905]. 

Pre-emption—Re-$ale of property claimed by pn-emptor— Second purchaser impleaded 
in pre-emptor's suit and issues determined as to his rights Lia pendens 

Estoppel 

AlUr the filing of a suit for pre-emption but before service of summonses the 
heirs of the vendee re-sold the property claimed. The plaintiff impleaded the 
new vendee in his suit and amended his plaint, raising fresh issues as against 
the defendant so added, and the added defendant also filed a written statement. 
The issues raised between the plaintifl and the aided defendant were heard and 
ultimately decided in favour of the defendant. Beld that the plaintifl oould 
not, after himself oausing the second vendee to be added as a party and issues 
to be deoided as to his rights, still plead in bar of the olaim put forward by 
that defendant, the dootrine of (is pendent. Naratn S.ngh v. Parbat Stngh 


(2) distinguished. 

[Dirt. 80 All. 467 ; 36 All. 60 : Ref. 53 I C- 438=10 L. W. 381-87 M. L. J. 449= 
1919 M. W. N. 699=36 M. L. T. 339.] 

The plaintiff in this case instituted a suit on the 23rd of September 
1901, to pre-empt a sale made by one Han Singh in favour of °ne-Bubal. 
Before the service of summonses in that suit Birba s heirs sold the pro¬ 
perty to one Sahib Bam on the 3rd of October 1901. On the 25th of 
January 1902 the plaintiff, with the leave of the Court, amended his 
plaint and added Sa bib Bam as a defendant and inserted m the body of 

-TTi— j a xr« oifi nf 1903. from a deoree of W. F. Wells, Esq., District 

Indue m A d P a P id the Qthof December 1902, modifying a deoree of Munahi Raj 

S^hiate 9 Judge of Agra, dated the 29th of July 1902. 

(1) (1892) I. Ij. R. 17 Bom 341, at p. 347. (2) (1901) I. L. B. 28 All. 247. 
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the plaint two [545] paragraphs, in whioh he impeached the sale made to 
Sahib Ram as being collueive and also set up his right of pre-emption as 
against Sahib Ram. Thereupon Sahib Ram filed a written statement, 
and pleaded that he had a preferential right of pre-emption that he had 
in faot pre-empted, and that the sale to him was a genuine sale. Issues 
were framed upon these matters. The Court of first instance (Subordi¬ 
nate Judge of Agra) did Dot entertain the question of the preferential 
claim set up by Sahib Ram, but oame to the conclusion that having 
regard to the provisions of section 52 of the Transfer of Property Aot.the 
plaintiff’s right to pre-empt was not defeated by the sale to Sahib Ram. 
On appeal the District Judge considered the question of preferential 
right and came to the conclusion that Sahib Ram had a preferential right 
to pre-empt, and accordingly allowed the appeal and dismissed the 
plaintiff’s suit. The plaintiff appealed to the High Court. The appeal 
first came for hearing before a Division Benoh, by whom an issue was 
remitted to the lower appellate Court as to whether the sale-deed in 
favour of Sahib Ram was merely a colourable and fiotitious dooument or 
the outcome of a real sale. The 6nding on remand was that the sale to 
Sahib Ram was not a fiotitious but a real transaction. After the return 
of this finding the appeal was, by order of the Chief Justice, laid before 
a Full Benoh. 

Dr. Tej Bahadur Sapru (for the Hon'ble Pandit Madan Mohan 
Malaviya) for the appellant contended that the re-sale to Sahib Ram 
was bad, inasmuch as he had purchased pendente Hie . This contention 
was based upon the position that a suit became contentious as soon as 
the plaint was filed irrespective of the service of summons in the suit. 
A long and learned argument was addressed to the Court in support of 
this contention. But the Court considered that under the circumstances 
of the present case the question of lis pendens did not arise at all. 

The Hon'ble Pandit Sundar Lai (with whom Pandit Baldeo Bam 
Dave) for the respondents, after replying at length on the question of lis 
pendens , taking up the position that a suit doeB not become “contentious" 
within the meaning of seotion 52 of the Transfer of Property Aot, 1882, 
until the defendant has entered an appearance, further submitted that the 
question of [846] lis pendens did not really arise in this case. The plaintiff 
himself had impleaded the respondent as a defendant in the suit and 
claimed a preferential right of pre-emption against him. This right he was 
bound to establish. The object of a suit for pre-emption was to exolude 
strangers, and this object would be defeated if a person having an inferior 
right were to bring a suit and obtain a decree against a stranger even 
though the latter might have re-transferred the property during the pen- 
denoy of the suit to a person having a higher right. Section 52 is to be 
applied, if at all, very striotly. 

Dr. Tej Bahadur Sapru in reply to the seoond branoh of the argu¬ 
ment for the respondent referred to Narain Singh v. Parbat Singh (1) 
and submitted that the cases in Allahabad concurred in laying down 
that a suit oould not be maintained if the property before suit were re¬ 
transferred to a co-sharer. When the oause of aotion was put into 
Court it oould not be defeated by any subsequent aotion of the parties. 

Stanley C.J., and Blair, Banerji, Burkitt and Airman, JJ.— 

This appeal was referred to a Full Bench by two of us on the represen¬ 
tation that it involved the determination of the vexed question of the 

(1) (1901) I. L. R. 23 All. 247. 
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brae oonetruotion of section 62 of the Transfer of Property Aot. At the 
close of a lengthy argument Pandit Sunder Lai, on behalf of the res- 
P 0 ndont, raised a point which appears fco us to be fatal to the appeal, 
and it 10 not necessary, having regard to the view whioh we take upon 
that point, to determine the main question, whioh has been discussed 
• before us at very great length. The Bait was instituted on the 23rd of 
September 1901 to pre-empt a sale made by one Hari Singh in favour of 
one Birbal, whose heirs are the defendants 1 bo 3. Before the service of 
the summonses in that suit Birbal’s heirs sold the property to one Sahib 
Ram on the 3rd of October 1901. The question as to the application of 
section 62 at once was raised by this sale; but on the 26th of January 
1902 the plaintiff amended his plaint by the leave of the Court, and 
added Sahib Ram aB a defendant, and inserted in the body of the 
plaint two paragraphs in which he impeaohed the sale made fco 
Sahib Ram as being collusive and also set up his right of £647] 
pre-emption as againBt Sahib Ram. Thereupon Sahib Ram filed a written 
statement, and in it he diBtinotly raised the question whioh has been 
determined by the learned District Judge, namely, that he (Sahib Ram) 
had a preferential right to pre-empt: that he had bo pre-empted, and that 
the sale to him was a genuine sale. Issues were joined upon these 
matters. The Court of first instance did not entertain the question of the 
preferential claim set up by Sahib Ram, bub came to the conclusion that, 
having regard to the provisions of section 62 of the Transfer of Property 
Aot, the plaintiff’s right bo pre-empt was not defeated by the sale fco Sahib 
Ram. On appeal the learned District Judge considered the question of 
preferential right and came to the conclusion that Sahib Ham had a pre¬ 
ferential right to pre-empt ; and, this being so, he allowed the appeal, set 
aside the decree of the Court below, and dismissed the plaintiff s suit. 

Now in view of the finding of the Court below that Sahib Ram has a 
preferential right of pre-emption, it appears fco us that this appeal must 
fail. The plaintiff elected to amend his plaint and bo raise the question 
as fco Sahib Ram’s rights. This question has been determined, and the 
plaintiff oannofc complain of the course adopted by the Court on his own 
invitation. If he wished to rely on section 52 alone, he was ill-advised in 
amending his plaint as he did. As matters stand, the rights of the parties 
having been fully investigated and determined, the plaintiff cannot in our 
opinion now give the go-by to the deoision whioh has been passed, and 
whioh he himself invited, and tall baokon section 52. It is ununoossary in 
this view of the oase to consider the difficult question whioh arises upon 
the construction of section 62, and we abstain from offering any opinion 
upon that question. 

The learned vakil for the appellant called our attention fco the deci¬ 
sion of one of us in the case of Naram Singh v .Parbat Singh (1) as an 
authority for the proposition that the fact of having added Sahib Ram as 
a defendant fco the suit did nob disentitle his olienfc to maintain the suit 
for pre-emption. In that case, however, although the person to whom 
the property had been a second time sold was made a party, on examina¬ 
tion of [848] the pleadings we find that there was no amendment or 
alteration in the body of the plaint itself. It was not in the plaint alleged, 
nor was it contended, that the sale to the defendant who was added was 
a collusive sale, nor waB it alleged that the plaintiff had a preferential 
right as against the defen dant so added. This may differentiate the two 

(1^ (1901) I. L- R. 28-All. 247. 
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1903 oases. We are dearly of opinion that in a case suoh as the present, the 
Feb. 28. circumstances being as we have described, a defendant having been added 
“ who had at the time a right to maintain a suit for pre-emption based 

Bench. upon his P re / erenbial olaim * and fc he question of preferential claim having 

-’ been determined in the suit, it does not lie in the mouth of the plaintiff 

27 A. 544= to object to the finding upon the issue raised at his invitation and to say 

N 23 0 i A = 5 Ui fehab bbe C ° urtJ is fa ° disr0gard ife * The Bale bo Sahib Ka m has been found 
L. J.~428. by the Courb below fco be a genuiQe Bale * Ifc has been also found by the 

Court below that Sahib Ram had a preferential right to pre-empt; and it 
is also the case that Sahib Ram is in possession of the property. Under 
these circumstances there was no alternative left to the Court but to 
dismiss the appeal. 

We have also to consider an objection which has been filed on behalf 
of the respondent on the question of oosts. We have considered that 
question and we have come to the conclusion that the decision of the 
Court below must be modified to some extent. The Court below has 
awarded the plaintiff the oosts of the suit. That order does not seem to 
us to meet the requirements of the case, but we think, having regard to 
all the circumstances and to the fact that the plaintiff had a cause of 
action when he instituted the suit, and also to the faot that the main 
question on whioh the parties came to the Court was the construction of 
seotion 52, the proper order to make is that each party do abide his own 
oosts in all Courts. We so direot. 

Appeal dismissed. . 


27 A. 549 (=25 A. W. N. 95=2 A. L. J. 307.) 

[549] APPELLATE CIVIL. 

Before Sir John Stanleys Knight, Chief Justice, ‘and Mr. Justice 

Sir William Burkitt. 

Mardan Singh and others (Defendants) v. Thakur Sheo Dayal 

(Plaintiff)* 

[2nd March, 1905.] 

Act No. IV of 1882 {Transfer of Property Act), section Q2-Mortgage—Contribution- 
Valuation of properties for the purpose of ascertaining their liability to contribu¬ 
tion. 

In estimating—for the purpose of giving effeot to a olaim for contribution— 
the respective values of two or more properties, the subjeot of a mortgage, the 
time to be regarded is the date of the execution of the mortgage in virtue of 
whioh contribution is olaimed. 

The faots of this case are as follows :— 

On the 20th of July 1892 Mardan Singh and Ran jit Singh mortgaged 
two villages oalled Domanpur and Puranpur by way of conditional sale to 
Chet Singh. On the 20th of September 1899 one Sheo Dayal Singh, who 
had obtained a simple money deoree against the mortgagors, in execution 
of that deoree caused a two-third share of Puranpur to be sold and pur¬ 
chased it himself. Subsequently the mortgagee Chet Singh brought a suit 
for foreclosure, and on the 6th of June 1901 a deoree nisi was passed. 
In order to proteot the property, Sheo Dayal Singh, on the 30th of 
September 1901, deposited in court the sum of Bs. 8,392-6-6, and there¬ 
by satisfied the deoree and discharged the mortgage debt in full. On the 

* First Appeal No. 80 of 1908, from a deoree of Babu Bipin Behari Mukerii, Sub¬ 
ordinate Judge of Oawnpore, dated the 13th of Deoember 1902. 
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1st of Oot°ber 1.90 1 , Sheo Dayal SiDgh field the present Buib to recover 

contribution from Domanpur and the one-third share of Puranpur which 
he bad not purchased. As to Domanpur it was proved that the value of 
ruf V q. “ a( ^ keen considerably increased since the execution of 
Uhet Singhs mortgage owing to the reduction of the Government re- 
venue payable thereon, which was nob aooompanied by a corresponding 
reduction in the rents. The question therefore arose as to the point 
of time at whioh the village ought to be valued for the purpose of 
assessing the amount which it was liable to contribute towards the 
mortgage debt. The lower appellate Court (Subordinate Judge of 

bbat bbe fc * me fco be loo ^ ed was the date of the 
LOOUJ plaintiff s purchase of the two-third share in Puranpur, and passed 

• a deoree accordingly. Against this decree the defendants appealed, 

urging that the apportionment for the purposes of contribution should be 

made on the value of the mortgaged properties at the date of the mort¬ 
gage. 

The Hon'ble Pandit Sundar Lai , for the appellants. 

Babu Jogindro Nath Chaudhri and Pandit Moti Lai Nehru for the 
respondent. ’ 

STANLEY, C. J., and BuRKITT, J.—An interesting question upon 
the meaning of seobion 82 of the Transfer of Property Act is raised by 
bhiB appeal. The facts are few and simple. They are as follows. On 
the 20bh of July 1892, Mardan Singh and Ranjib Singh mortgaged two 
villages called Domanpur and Puranpur by way of conditional sale in 
favour of Chet Singh. On the 20bh of September 1899, the plaintiff 
Sheo Dayal Singh, who had obtained a simple money decree against the 
mortgagors, in execution of thab deoree caused a two-third share of 
Puranpur to be sold, and himself purchased that share. This purchase 
was, of course, subjeob to the mortgage of the 20bh of July 1892. Sub¬ 
sequently the mortgagee brought a suit for foreclosure, and on the 6fch of 
June 1901 a deoree nisi was passed. Id order to protect the property 
the plaintiff on the 30fcb of September 1901 deposited in Court a sum of 
Rs. 8,392-6-6 and thereby satisfied the deoree and discharged the mort¬ 
gage debt in full. He thereupon instituted the suit out of which this 
appeal has arisen for contribution. 

The only question before the Court is the question of the time at 
which the two villages comprised in the mortgage are to be valued for 
the purpose of contribution. It appears thab at the date of the mortgage 
the revenue of Domanpur was Rs. 1,353 odd and the groBB rental was 
only Rs. 1,803, consequently the profits of that village only amounted at 
that time to Rs. 450. The revenue, however, was afterwards reduced to 
Rs. 870, but the rental at the same time appears to have fallen to 
Rb. 1,560, leaving a profit of about Rs. 790. The plaintiff claimed con¬ 
tribution from Domanpur according to the values of the property at the 
time when he purchased a share of one village, and to biB contention in 
this respeot the learned Subordinate Judge has acceded. 

[881] The appellanb has tiled the present appeal on bbe ground that 
the valuation of the two villages ought to be taken as at the date of the 
mortgage for the purposes of contribution under section 82 of the Trans¬ 
fer of Property Act. This section provides thab " where several proper¬ 
ties, whether of one or several owners, are mortgaged to secure one debt, 
Bnoh properties are, in the absence of a contract to the contrary, liable 
to contribute reteably to the debt secured by the mortgage, after deducting 
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from bhe value of each property the amount of any other inoumbrance to 
which it is subject at the date of bhe mortgage.” Now ordinarily the time 
at which bhe value is taken would not be of much importance beoause the 
fluctuation in she value of several properties would generally be about 
equal. In this case, however, it is apparent, having regard to the fact 
that bhe Government revenue in the oase of Domanpur was largely 
reduced after the date of the mortgage, that the question becomes a 
material one. It appears to us that the time at which the valuation 
ought to be made for the purposes of ountribubion is the date of the mort¬ 
gage, and for these reasons. The section itself seems to contemplate 
that properties are to be liable bo contribute rateably according to their 
values at the date of the mortgage and not at a future date, because the 
present tense is used throughout. The words of the section are that the * 
“ properties are liable," nob ** shall be liable ” at any future time, and it 
also provides that in oaloulating the value of the properties the amount 
of any other inoumbrance to which any property may be subject at the 
date of bhe mortgage is to be deduoted from the value of suoh property. 

If any other date than the date of the mortgage was to be taken as the 
time at which the properties were bo be valued for the purpose of this 
section, it would follow that a party who, being the owner of a portion 
of the mortgaged property, had expended money and labour in impro¬ 
ving his property, would thereby render himself liable to pay a larger 
contribution by reason of the faot that he had increased bhe value of his 
property. This obviously would be inequitable. It has been suggested that 
other dates might be seleobed, such as the time of foreclosure, at which to 
estimate the respective value ; but it seems to us that the date whioh the 
[652] Legislature had in contemplation when section 82 was enaoted is 
bhe date of the execution of the mortgage* whioh is the date upon whioh 
bhe equity to contribution arises. The parties at that time, we think, 
became liable to contribute inter se rateably in accordance with bhe reB- 
peobive values of bhe properties. We can find no argument in favour of 
the view that the date of the plaintiff's purchase was bhe proper time ab 
whioh the valuation should be made. The plaintiff when he purchased 
only stepped into the shoes of bhe mortgagor in respeob of the property 
so purchased. If different parts of mortgaged property be sold at diffe¬ 
rent dates it would clearly not be proper to choose the date of any one 
sale in preference to the date of any other sale as the proper time for 
the making of the valuation. We therefore think that the learned Subor¬ 
dinate Judge was in error in fixing the date of bhe plaintiff’s purchase afl 
the time at which the properties should be valued for bhe purpose of 
contribution. We must therefore allow the appeal; but before we can 
finally dispose of this oase we must remand bo the learned Subordinate 
Judge two issues for determination under the provisions of section 666 
of the Code of Civil Procedure, namely, " what were bhe respective values 
of Domanpur and Puranpur at bhe date of the execution of the mortgage 
of the 20th of July 1892, and having regard bo these valuations, what is 
the amount of contribution which the defendants appellants are liable to 
pay in respect of the village of Domanpur and one-tbird of Puranpur ( 
The Court will admit any proper evidenoe whioh may be tendered for 
the determination of these issues. On return of bhe findings ten days 
will be allowed for objections. 

Cause remanded. 
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[553] APPELLATE CIVIL. 

Before Mr. Justice Banerji. 


Ram Din ( Plaintiff ) v. Pokhar Singh {Defendant).* 

[2nd Maroh, 1905 ] 

Pre-emption — Wajib-ulrare—Interpretation of document. 

A claim for pre-emption was put forward on the basis of a wajib-ul-arz, the 
material olausa of whioh ran as follows “ Up to now there has been no suit 
for pre-emption, but we aooept the right of pre-emption." The previous wajib- 
ul-arz of the village, of date some 22 years earlier, oontained this provision as 

to the right of pre-emption :_ 44 If a co-sharer is desirous of transferring his 

share, he shall transfer it, first, to his near relative, and next to oo-sharers in 
the village, and on their refusal he may mortgage or sell it to anyone he likes." 
Held on a construction of these two documents that they amounted to a reoord 
of a custom of pre-emption as prevailing in the village ; also that a near relative 
need not also be a co-sharer : the two where distinct olasse? of pre emptors, the 
near' relative having the prior olaim. Abdul Wahid v. Wilayat Husain (1) 
referred to. 


[Pol. 28 All. 456. Ref. 82 All. 265 ] 


IN this case one Pokhar Singh obtained a deoree for foreclosure and 
an order absolute for foreclosure against one Musammat Janki. There¬ 
upon one Ram Din claiming to be the eon of a sister of Musammat 
Janki sued for pre-emption of the property comprised in the deoree, 
basing his claim upon the terms of a wajib-ul-arz of 1864, which provi¬ 
ded that “ if a co-sharer is desirous of transferring his share, he Bhall 
transfer it, first, to his near relative, and next to co-sharers in the village, 
and on their refusal he may mortgage or sell it to anyone he likeB.^ The 
Court of first instance (Munsif of Orai) dismissed the plaintiff’s suit, 
being of opinion that the wajib-ul-arz of 1864 bad been superseded by a 
later wajib-ul-arz prepared in 1886, and that under the later wajib-ul- 
arz the righb conferred was the right of pre-emption according to the 
Muhammadan law. The terms of that wajib-ul-arz were as follows 
“ Up to now there has been no suit for pre-emption, but we accept the 
right of pre-emption.” That Court also found that the plaintiff had 
failed to prove that he was sister’s son of Musammat Janki. On appeal 
by the plaintiff the lower appellate Court (District Judge of Jhansi) 
found that the plaintiff was a near relative of the mortgagor ; also that 
the wajib-ul-arz of 1864 recorded a custom whiohi was accepted by the 
oo-sharers when the later wajib-ul-arz [354] of 1886 was prepared. But 
it further found that under this custom it was necessary that the plain¬ 
tiff, as well as being a near relative, should also be a co-sharer, and 
therefore oonfirmed the decree of the Munsif. The plaintiff thereupon 

appealed to the High Court. 


Munshi Jang Bahadur Lai, for the appellant. 

The Hon’ble Pandit Madan Mohan Malaviya (for whom Pandit 
Mohan Lai Nehru), for the respondent. 

BANERJI, J.-The respondent having obtained a deoree for fore¬ 
closure and an order absolute for foreclosure, the smb out of which th„ 


• -NT* oqi of 1903, from a decree of Pandit Ram Autar Panda- 

District JaSga onhan.’.; dated the 1 st of July 1909 oon6rming a decree of Muuebi 
Ganga Piaead, Munsif of Oral, dated the 22nd of April 1908. 

(1) Weekly Note*, 1902, p. 109. 
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1905 appeal arises was brought by the plaintiff appellant to enforoe his right 
March 2. 0 f pre-emption in respect of the property comprised in the deoree. He 
—■ claimed to have priority over the defendant on the ground that he was a 
C^ L il ATE near relative of the vendor. He relied upon the wajib-ul-arz of 1864, 
T—‘ ^biob provides that “ if a oo-sharer is desirous of transferring his Bhare, 
27 A. 338= he shall transfer it, first, to his near relative, and next to oo-sharers in 
n 9 °q 3 7 fche village. ftDC * 00 fcbeltr refu3al be m »y mortgage or sell it to anyone he 
L J~2S3 A likes." It has been found that the plaintiff is the son of a sister of 

Musammab Janki, against whom the decree for foreclosure was obtained. 
As suoh relative tbe plaintiff claims the property. The Court of first 
instance dismissed the suit, being of opinion that the wajib-ul-arz of 1864 
had been superseded by the wajib-ul-arz prepared in 1886, and that 
under the later wajib-ul-arz the right conferred was the right of pre¬ 
emption under the Muhammadan Haw. It also held that the plaintiff 
had failed to prove that he was a near relative of the vendor. The lower 
appellate Court found, as I have said, that the plaintiff is a near relative. 
It was also of opinion that the wajib-ul-arz of 1864 recorded a custom, 
and that under the subsequent wajib-ul-arz of 1886 the oo-sharers agreed 
to accept the custom which at the time of the preparation of that wajib- 
ul-arz prevailed in the village. That Court was, however, of opinion 
that a near relative could not pre-empt unless he was also a oo- 
sharer, and that as the plaintiff was not a co-sharer he had no right 
of pre-emption. On this ground the lower appellate Court affirmed 
the decree of the first court, dismissing the [366] plaintiff’s suit. 
It is contended on behalf of the respondent that the wajib-ul-arz 
of 1886 does nob record a custom of pre-emption and that the rule, 
whioh under that wajib-ul-arz will govern pre-emption, is the rule 
of Muhammadan Law. The wajib-ul-arz of 1886 is in the follow¬ 
ing terms Up to now there has been no suit for pre-emption, bub we 
accept the right of pre-emption. ” This no doubt is the reoord of a oon- 
traot. But it is said that as it lays down no speoifio rule of pre-emption 
by whioh the oo-sharers agreed to be bound, the ordinary rule of Muham¬ 
madan Law must be applied. I do nob agree with this contention. There 
oan be no doubt that the wajib-ul-arz of 1864 contains tbe reoord of a 
custom. It is certainly not clear that it is the reoord of a conbraob, and 
it must therefore be held, according to the rulings of this Court, that the 
wajib-ul-arz contains the reoord of a oustom. When the subsequent 
wajib ul-arz of 1886 was prepared the oustom reoorded in 1864 had not 
been abrogated, although no suit for pre-emption had been brought. 
Therefore when the co-sharers agreed in 1886 to aooept the rule of pre¬ 
emption. they clearly agreed to be bound by the rule whioh at that time 
prevailed, viz. t the oustom reoorded in the wajib-ul-arz of 1864. On bhifl 
point tbe Court below has come to a right conclusion. The learned 
Judge, however, thinks that under the wajib-ul-arz of 1864 no one oan 
claim pre-emption unless he happens to be a oo-sharer in the village. 
This oonstruotion can only be justified by reading into the wajib-ul-arz 
words which do nob appear in it. Under that dooumenb pre-emptors of 
the first class are near relatives without any qualification and pre-emptors 
of tbe second olass are co-sharers in the village. If the intention had been 
that pre-emptors of the first class must also be co-sharers, nothing could 
have been easier than to insert appropriate words to indioabe that 
intention. As the wajib-ul-arz is worded it is only near relatives, 
whether they are co-sharers or not, who come under the oategory of pre- 
emptors of the first olass. This case is very similar to that of 
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Wa * id w *tayat Husain (1). In that ea«e the wajib-nl-arz, 

whioh contained a similar olause, was construed in the enmg [666] 

way m which in .my opinion the wajib-ul-arz in the case should be 
construed. If therefore fche plaintiff is a near relative of fche vendor he 
comes under the category of pre-empfcors of fche first class and is entitled 
to maintain this suit. As he is fche sister’s son of the vendor, there can 
be no doubt that; he is a near relative of the vendor, and consequently he 
has the right to pre-empt fche property in Buifc. There is no other question 
involved in fche appeal. The result is that the plaintiff's Puifc must be 
decreed. I accordingly allow the appeal, and, setting aside fche decrees 
of the Court below, make a decree in favour of the plaintiff with costs in 
all Courts on condition that fche plaintiff do pay fche pre-emption money, 
viz. t Ra. 504-7-0, within two months from this date. In default of 
payment fche suit will stand dismissed with costs in all Courts. 

9 

Appeal decreed. 


27 A 8S5 (=1909 A. W. N. £0.) 

APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice t and Mr Justice Banerji . 


Bhajan LaIi ( Defendant ) v. Muhammad Abdus Samad Khan 

[Plaintiff) * 

[7fch Maroh, 1905.] 

Custom—Landholder and tenant—Rights of landholder in the abadi-*Transfer of 
house site by tenant. 

Apart from any custom recorded in the wajib-ul-arz forbidding a tenant to 
transfer the site of a house occupied by him in the abadi, a tenant has not. in 
the absence of a special custom or contract giving him such a right, any right 
to transfer the site of his house in the abadi. 

Tills was a suit brought by the plaiotiff as zamindar to eject the 
defendants, whom he alleged to be his benanfcs in respeofc of a house in 
the abadi of mauza Malagarh. In his plaint he aeserbed that fche house 
had belonged originally fco one Baldeo, who had left fche village Borne 
years previously; that Baldeo’s bouse had fallen down, and fche land, the 
site of the bouse, being unoccupied had been leased by bhe plaintiff to 
the defendants Ram B*khsb and Bhajan Lai. Subsquenfcly Bhajan Lai 
bad taken a conveyance of the house from Roshan, the boo of Baldeo, 
[857] and denied fche plaintiff's right as lessor. The plaintiff prayed 
that if the defendants 1 and 2 admitted themselves to be plaintiff’s 
leasees they might be ejeofced on payment by bbe plaintiff of the cost of 
oertain building materials belonging fco them, or, in fche alternative, if the 
said defendants did not admit the tenancy, then the plaintiff might be 
put into possession by virtue of his rights as zamindar, without com¬ 
pensating fche defendants. The Court of first instance (Munsif of 
Bulandshahr) dismissed fche suit. Oa the plaintiff’s appeal fche lower 
appellate Court (Additional Subordinate Judge of Aligarh) found the 
plaintiff’s allegations as bo a lease bo be untrue, but that, the plaintiff be¬ 
ing the zamindar, the transfer by Roshaa to the other defendants oould 

• Second Appeal No. 130, of 1908, from a decree of Maulvi Maula .Bakhah, Addi¬ 
tional Subordinate Judge of Aligarh, dated the 22nd of January 1908, reveling a 
decree of Babu Hira Lai Singh, Munaif of Bulandshahr dated the 29th of April 1902. 

(1) Weekly Notes, 1902, p. 109. 


1906 

March 2. 


APTELLATE 

CIVIL. 

27 A. 559= 
1908 A. W. 
N. 87=2 A. 
L. J. 253. 


A 11.100 


708 



27 All. 558 


INDIAN HIGH COURT REPORTS 



1903 

March 7. 

Appellate 

Civil. 

27 A. 533= 
1905 A. W. 
N. 90. 


not pass the site of the house except by special custom, which had not 
been proved, and accordingly gave the plaintiff a decree based on his 
rights as zamindar, allowing the defendants a certain time within which 
to remove the materials of the house. Against this deoree Bhajan Lai 
appealed to the High Court. 

Babu Sital Prasad Ghose and Babu Devendro Nath Ohdedar , for the 
appellant. 

Mr. W. K. Porter and Maulvi Ghulam Mujtaba t for the respondent. 


Stanley, C. J., and Banerji, J.~ The plaintiff as the zamindar of 
the village brought the suit whioh has given rise to this appeal for the 
ejeotment of the defendant from a piece of land upon whioh exists 
a dwelling house now in the occupation of the defendant. The plain¬ 
tiff’s case, as set forth in the plaint, was that the land had been origi¬ 
nally oocupied by one Baldeo, who abandoned the village about 15 years 
ago, that his house fell into ruins, and that the site reverted to the 
zamindar. He alleged that in 1897 he had let the land to the defen¬ 
dant upon certain conditions, of which the defendant committed 
a breaoh, and on that ; ground the plaintiff sued to ejeot the 
defendant from the land, offering to pay him compensation for the 
building materials whioh existed on it. In the alternative the plain¬ 
tiff prayed that if the defendant denied that he was the plaintiff’s 
tenant he be ejeoted from the land without compensation. The 
lower appellate Court has found the plaintiff’s allegation as to 
[558] the abandonment of the village by Baldeo and as to the letting of 
bhe land by the plaintiff to the defendant to be unbrue. It appears that 
Baldeo’s son Roshan sold the building to the defendant, and that it is by 
virtue of this sale that the defendant is in possesion. The lower appellate 
Court has held that, it being admitted that bhe plaintiff is the owner of 
the land, Roshan had no transferable interest in it otherwise than by 
custom, that such custom had nob been established, and that consequen¬ 
tly the plaintiff was entitled to ejeot the defendant, the latter having 
only the right to remove the building materials. We think the Court 
below was right. The land being admittedly bhe property of the plaintiff, 
Baldeo, or his son Roshan, had no transferable interest in it except by 
oonbraob or oustom. No oontraot is alleged in this case, and according to 
the finding of the Court below no oustom has been established. Apart 
therefore from the custom reoorded in the wajib ul arz which forbids a 
tenant to sell the site of his house, Roshan had not, under the ordinary 
law and in the absence of a custom giving to a tenant a transferable 
right in bhe land held by him, any right bo convey the disputed land to 
the defendants. Consequently the Court below was justified in making 
bhe deoree whioh it passed in favour of bhe plaintiff. The learned vakil 
for the appellant wished to raise the question of equitable acquiescence 
on the part of the plaintiff. As no such question was raised in the Court 
below we oannnot allow him to raise it for the first time in second appeal. 
We aooordingly dismiss the appeal with costs. We extend the time for 
removal of the building materials by six weeks from this date. 

Appeal dismissed . 
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[580J APPELLATE CIVIL. 

Before Sir John Stanley, Knight , Chief J ustice, and Mr. Justice Banerji. 

Bhawani Prasad and others (Plaintiffs) v. Kdtdb-dn-nissa 

Bibi and others ( Defendants ). 

[7bh March, 1905.] 

A°t No.VIIoJ 1870 ( Court Fees Act), section 11, schedule II, article 17 (vi) -Court-fee 
—ouitjor sale on a mortgage—Appeal—Claim jor Juture interest . 

a ^ OIGG (of 1G on a mortgage had been 

passed allowing interest up to the date fixed by the decree lor payment 0 i the 
mortgage money, appealed on the ground that interest should have been allow- 
ed up to the date of realization. Held that the proper court fee payable on the 
memorandum of appeal was ten rupees, as provided by article 17 (vi) of the 
second schedule to the Court Fees Aot, 1870. Krishnarav v. Antaji Viruvuk- 
sha (1) followed. 

[Ref. 31 All. 265.] 
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The plaintiff b, appellants in this case, brought their suit to reoover 
the amount due upon a mortgage by sale of the mortgaged property. 
The Court of first instance gave them a deoree, awarding future interest 
up to the date fixed by the decree for payment. The plaintiffs objected 
to the limit fixed by the decree of the lower Court in regard to the time 
up to whioh interest should be calculated, and filed an appeal in respect 
of interest from tbe date fixed by the decree for payment up to the date 
of realization. As this amount could not be calculated at the time when 
the appeal was filed, the appellants paid a court fee of ten rupees on their 
memorandum of appeal according to arbiole 17 (vi) of the second sche¬ 
dule to the'Court Fees Aot, 1870. The plaintiffs succeeded in their 
appeal, and a sum of Rs. 47,400 odd was awarded to them by way of 
future interest. On this the following report was submitted by the 
office of the Court to the Bench which heard the appeal:— 

“This appeal relates to future interest from the date of the institution of the suit 
up to the date of realization. The appeal was filed on a. Court fee of Rs. 10, stating 
that the value of the appeal cannot be stated, as the relief is incapable of valuation. 

“ Now the amount of interest has been ascertained to be Rs. 47,404-13-11 and 
embodied in the decree of this Hon'ble Court as recoverable by the appellants in addi¬ 
tion to the amount deoreed by the Court below. A court fee of Rs. 1,155 is payable. 
Rupees 10 having been paid, there is, therefore, a deficiency of Rs. 1,145 to be made 
good by the plaintiffs appellants on their memorandum of appeal.*' 

[860] Stanley, C. J., and Banerji, J.—This matter comes before 
ub on a report of the office in regard to the court fee payable on the 
appeal. This suit was brought to raise the amount due upon a mort¬ 
gage by a sale of the mortgaged property. The plaintiffs in the suit 
claimed future interest from the date of the institution of tbe suit up to 
the date of realization. The Court below awarded future interest up to 
the date fixed by the deoree for payment. The plaintiffs objected to the 
limit fixed by the deoree of the lower Court in regard to the time up to 
which interest should be calculated and filed an appeal in respect of 
interest from the date fixed by the decree for payment up to the date of 
realization. The amount of this interest, it is obvious, could not be cal¬ 
culated at the time when the appeal was tiled. The appeal was allowed, 
and according to the report of the office of a sum of Rs. 47,400 odd has 
been awarded in respect of future interest. The office has reported that 


(I) (1875) 12 Bom. EL C. Rep. 227. 
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a fee is now payable in respeot of the amount so added to the deoreei 
namely a court fee of Rs. l,lo5. Only Rs. 10 were paid on the filing 
of the appeal. It is contended by the learned advocate for the plaintiffs 
that Rs. 10 was tbe fee prescribed by the Court Fees Aot. Article 17 
(vi) of sobedule II to tbe Act provides that in respeot of a plaint or 
memorandum of appeal in every suit (not previously mentioned) where it 
is not possible to estimate at a money value the subjeot matter in dispute 
and which is not otherwise provided for by tbe Act, a fee of Rs. 10 shall 
be paid. We are not aware of any other provision of the Act which 
regulates the fee payble upon aD appeal preferred in respeot of future 
interest. Tbe office seems to think that section 11 of the Aot meets this 
case. That section provides that *'in suits for mesne profits, or for 
immoveable property and mesne profits, or for an aooount, if the profits 
or amount decreed are or is in excess of the profits claimed or the 
amount at whiob tbe plaintiffs valued the relief Bought, the deoree 
shall not be executed until the difference between the fee actually 
paid and the fee whioh would have been payable bad the suit com¬ 
prised the whole of tbe profits or tbe amounts so decreed shall have 
been paid to the proper officer.’’ We look in vain in this section 
for anything to denote that it includes a claim for future interest) 
[661] in respect of a mortgage debt whioh is sought to be enforced by 
sale. We think that it has been rightly contended here that sub-section (vi) 
of Artiole 17 of schedule II of the Act is applicable. In this view we 
are supported by a decision of Westropp, C. J., in the case of Krishnarav 
v. Antaji Vtrupuksha (1). In that case it was held that the Court Fee 0 
Act, seotion 11, is not applicable to interest accruing upon a deoree in 
a suit which is neither for mesne profits nor for immoveable property 
and mesne profits, nor an account, but simply an aotion for money lent. 
In that case the suit was for money lent by the plaintiff to the defendant 
together with interest. There is no difference in principle so far as we 
can see between the oase of a suit for money lent and a suit for sale on 
a mortgage. Neither of these suits is included in seotion 11. We therefore 
allow the objection to the report and deolare that amount of oourt fee 
already paid is sufficient. 


27 A. 861 (=25 A. W. N. 98=2 A. L. J. 268=2 Cr. L. J. 218.) 

REVISIONAL CRIMINAL. 

Before Mr. Justice Atkman. 


Emperob v . Bishan Das.* 

[7th Maroh, 1905.] 

Act No. XLV of 1860 ( Indian Penal Code), section 416— Cheating—Definitw~Sol* 
of immoveable property without mentioning incumbrances. 

The vendor of immoveable property oannot be convioted of cheating beoause 
he omits to mention that there is an inoumbranoe on the property, unless it ia 
shown either that he was asked by the vendee whether the property was incum¬ 
bered and said it was not, or that he t-old the property on the representation 
that it was uninoumbeied. Horsfalls. Tnomas (2) referred to. 

[Not fol. 101 P. L. it. 1908 Cr.=3 P. W. R. 1908 Cr.; Ref. 11 Cr L. J. 610=8 I. C. 256 
=40 P W. R. 1910 Cr ; 36 1. C. 872=18 Cr. h. J. 40; 50 1. C. 667=17 A. h. *• 
600=20 Cr L. J. 3 j1-3 _ 

* Criminal Revision No- 36 of 1905. 

(1) (167S) 12 Bom. H. O. Rep. 227. 12) (1862) 81 L. 1. Ex., 822. 
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The aooused in this case, one Biehan Das, sold certain immove¬ 
able property to the complainant, Babu Lai, for the sum of Rs. 750. Babu 
Lai subsequently discovered that the property which be had purchased 
was mortgaged along with other property for Borne Ra. 20,000. The 
deed by whioh the sale of Babu Lai was effected was eilenb as to the 
prior mortgago, and it also did not appear that Biehan Das ever made 
any representation to the purchaser that the property [562J sold to him 
was unincumbered, .Bishan Das was prosecuted for the offence of cheat¬ 
ing, and was convioted by a magistrate and fined Rs, 500 under section 417 
of the Indian Penal Code, and this conviotion was upheld on appeal 
by the Sessions Judge, who, however, reduced the fine to Rb. 250. Against 
his conviotion and sentence Bishan Das applied in revision to the High 
Court. 
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Babu Satya Chandra Mukerji, for the applicant. 


The Assistant Government Advooate (Porter), for the Crown. 


AlKMAN, J.—The applicant, Bishan Das, was convioted by a magis¬ 
trate of the first class of the offence of obeating and sentenced under the 
provisions of seotion 417 of the Indian Penal Code to pay a fine of Rb. 500 
or in default to undergo three months’ rigorous imprisonment. The 
conviotion was affirmed on appeal by the learned Sessions Judge, but the 
fine waa reduced to Rb. 250. Thia Court is moved in tbe exercise of its 
revisional powers to set aside the oonviction on the ground that the facta 
found are insufficient to establish a charge of cheating s.b defined in 
section 415 of tbe Indian Penal Code. It appears that the applicant, 
Bishan Das, sold to the complainant Babu Lai certain landed property 
whioh Babu Lai discovered bad been previously mortgaged along with 
other property by bis vendor Biehan Das. The sale-deed does not state 
that the property sold ie uninoumbered, and it has nob been found that 
Bishan Das aotually deceived the oomplainanb by representing to him or 
leading him bo believe that the property was free from incumbrance. In 
my opinion the conviction cannot be supported. It is true that the 
explanation appended to seotion 415 lays down that a dishonest conceal¬ 
ment of facts is a deception within the meaning of the section. If we 
turn to tbe definition of the word “dishonestly*' to be found in seotion 
24 of the Code we find that a dishonest act is an act done with the inten¬ 
tion of causing wrongful gain to one person or wrongful loss to another. 
Section 23 defines “ wrongful gain “ as a gain by unlawful means 
of property to whioh the person gaining is not legally entitled. Simi¬ 
larly " wrongful loss ” is defined as the loss by unlawful means 
[663] of property to whioh the person losing it is legally entitled. The 
unlawfulness of the means used is a necessary element in oriminal dis¬ 
honesty. Now in tbe present instanoe I oannob find anything unlawful 
in the means used by the applicant. There was no obligation oast on 
him by law (vide seotion 55 of the Transfer of Property Act) bo disclose 
to his vendee the existence of the mortgage, inasmuoh as the mortgage 
bad been effeoted by a registered instrument and the vendee could with 
ordinary care have ascertained its existence. He might also have ascer¬ 
tained its existence by questioning his vendor. Had he doao so, and had 
the vendor falsely represented the property to be unincumbered, the case 
would have been very different, as there would have been an aotual rais- 
represeutation by the vendor sufficient to constitute the offenoe of cheat¬ 
ing. It might be thought at first sight that illustration (•) appended to 
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1906 section 415 is opposed to the view set forth above, but the case contem- 
Maroh 7. plated in that illustration is clearly distinguishable. The illustration 

revisional re *? rre( * fco deals wibtl the ca8e °* a P 0raon selling or mortgaging an estate 
Criminal. w hi°b h 0 h as previously sold and conveyed away. In that case a person 

- who knows that he has got no right left to a property deals with it as if 

27 A. 561= he had : his conduct amounts to a false representation that he has a sub- 
N? 8 98=?A fli8fciug righti in fehe 08tate » although he well knows that he haB not. In 
L.*«T. 268=2 ^e oase b 0 ^ or0 me tb© seller still owned an interest,, namely, the equity 
Cr. L. J. 218. of redemption in the property which he oonveyed to the oomplainant. 

For all that he knew to the contrary the vendee might have been aware 
at the time of his purohase that the property he bought was under a mort¬ 
gage. I have no hesitation in holding that the dishonest concealment of 
faots referred to in the explanation to section 415 is a dishonest conceal¬ 
ment of faots which it is the duty of the person concealing them to dis¬ 
pose to the person with whom he is dealing. The magistrate in his 
judgment argues that it is not necessary that wrongful gain or wrongful 
loss should have been caused, inasmuch aB the conduct of the defen¬ 
dant, if not dishonest, was at least fraudulent. If the applicant refrained 
from disclosing the existence of the inoumbrance, his conduct might be 
immoral, but it would not in my opinion [864] be fraudulent, any 
more than would the oonduct of the seller of a horse who, knowing 
that the horse had a splint, did not disclose the existence of the 
splint to a purchaser. Of course I refer to a oase in whioh the 
vendor has not aofcively deoeived the purchaser by representing the 
horse to be sound. Illustration (a) of seotion 17 of the Contraot Act 
is as follows:—- A sells by auotion to B a horse whioh A knows to 
be unsound. A says nothing to B about the horse’s unsoudness. This 
is not fraud in A.” The same is the law in England. In the oase of 
Horsfall v. Thomas (1) Bramwell, B says:—" The fraud must be com¬ 
mitted by the affirmance of something not true within the knowledge of 
the affirmer or by the suppression of something whioh is true and whioh 
it was his duty to make known.” Where there is a concealment of a 
faot I am of opinion that there is neither fraud nor dishonesty within 
the meaning of the Criminal Law unless there is a duty imposed by law 
as between the accused and the person with whom he is dealing to make 
that faot known. For the above reasons I quash the conviction of the 
applicant Bishan Das under seotion 417 of the Indian Penal Code. The 
fine) if paid, must be refunded. 


27 A. 564 (=25 A. W. N. 100=2 A. L. J. 692). 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight , Chief Justice , and Mr. Justice Banerji. 

Damodar Das ( Plaintiff ) v. Girdhari Lal (Defendant).* 

[10th March, 1905.] 

Act No. Ill of 1877 (Indian Registration Act), section 17—Ac! No. IV of 1882 (Trans- 
Jer of Property Act), section 64— Registration—Assignment of arrears of prof its- 
Lambardar and co-sharer. 


‘Seoond Appeal No. 507 of 1903, from a decree of H. B. J. Bateman, Esq., District 
Judge of Bareilly, dated the 3rd of March 1903, reversing a deoree of Pandit Bisham- 
bar Nath, Assistant Collector, 1st olass of Bareilly, dated the 14th of November 1902. 

(1) (1802) 31 L. J. Ex. 822. 
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DAMODAR DAS V. GIRDHARI LAL 


37 All. 568 


A deed of assignment o! profits already due by » lsmburdar to a oo.sharer 

doea not require to be registered, either by virtue of aeotiou 17 of the Indian 1,08 

Registration Aot, 1877, or by Tirtue of section 54 of the Transfer of Property MAR0H 10 
Act, 18821. r + _ 


[Ref. 34 Mad. 64-3 

The plaintiff in this case sued for recovery of certain arrears 
of profits under the following circumstances. On the 13th of [565] 

June 1900, Bhola Nath and Nand Kishore, zemindars and oo sharers NM00 A. 

of mauza Shahi sold to the plaintift by meanB of an unregistered deed L. J. 692. 
their right to receive from the lambardar oertain profits of their shares in 
mauza Shahi and two other villages which had accrued due in respect of 
the year 1306 fasli. The amount claimed was Ks. 280. The plaintiff 
named as defendants the heirs of one Dori Singh, a former lambardar, the 
then lambardar, Girdhari Singh, and his vendors, Bbola Nath and Nand 
Kishore, and asked for a deoree against all, or any of them who might be 
found liable. The Court of first instance (Assistant Collector of Bareily) 
decreed the olaim in part. The lambardar Girdhari Singh appealed. The 
lower appellate Court (District Judge of Bareilly) reversed the decree of 
the first Court and dismissed the plaintiff’s suit upon the ground that the 
deed of assignment upon which the olaim was based required registration 
and was not registered. The plaintiff appealed to the High'Court. 

Dr. Satish Chandra Banerji (for whom Mr. M. L. Agarwala ), for 
the appellant. 

Munshi Oobind Prasad , for the respondent. 

STANLEY, C. J., and Banebji, J.—The suit which has given rise to 
this appeal was brought by the plaintiff to recover from the heirs of one 
Dori Singh, deceased lambardar, and from Girdhari Singh, respondent, 
who succeeded Dori Singh in the office of lambardar, profits for the year 
1306 Fasli. Those profits were due to the defendants Nob. 7 and 8, who, 
by a sale-deed dated the 13th of June 1900, conveyed the profits so due 
to the plaintiff. As assignee from those co-sharers the plaintiff brought 
the present suit. The Court of first instance deoreed a part of the olaim. 

The lower appellate Court, has dismissed the suit upon two grounds, first, 
that there was a misjoinder of parties, and, secondly, that the sale-deed 
on the baBis of which the plaintiff brought the suit required registration, 
and nob being registered conveyed no title to the plaintiff. On 
both points we think the Court below was wrong. The plaintiff in his 
plaint sought to recover the amount claimed from all the defendants. 

Under section 28 of the Code of Civil Procedure, all persons 
may be joined as defendants againBt whom the right to any [566] 
relief is alleged to exist, whether jointly, severally or in the alter¬ 
native, in respect of the same matter, and judgment may be given against 
such one or more of the defendants as may be found to be liable accor¬ 
ding bo their respective liabilities without any amendment. In this case, 
as we have said, the plaintiff alleged his right to relief to exist jointly 
againsb the defendants. Whether that allegation is right or wrong is a 
question which the Court had to determine. It is very probable that 
Girdhari Singh, respondent, who is the successor in office of the first 
lambardar, Dori Singh, did nob collect the whole of the profits for the 
year 1306 fasli. Indeed it is nob alleged that he did collect the whole of 
the profits. If it be found that he only colieoted a part of the profits, 
hisiliabiiity should, in the deoree to be passed in the suit, be limited to 
the'amount of the plaintiffs’ share which he collected and not to the 
whole amounb*due to the plaintiff. That, however, would be no reason 
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1905 for dismissing the suit on the ground of misjoinder of parties. In foot, 
March lo. upon the allegations in the plaint, and having regard to the relief asked 

- for, it oould not be said that there was a misjoinder of parties. The first 

ground therefore on which the claim has been dismissed cannot be sus- 

-' tained. The second ground iB equally devoid of foroe. The learned 

27 A. 564= Judge says :— ‘ The sale deed in question is as regards this suit so muoh 

waste paper. It is a transfer of the profits of one year for Rs. 260 : 
L unc ^ er P0ofc i° n 54 of the Transfer of Property Aot it is a sale of intangible 

property and therefore ought to be registered. Similarly under seotion 17 
of the Registration Act, it ought to be registered/* It is manifest that 
seotion 17 of the Registration Act has no application whatever. The 
sale-deed in favour of the plaintiff did not purport or operate to create, 
declare or assign any right, title or interest to or in any immoveable 
property. What was assigned to the plaintiff was the profits for the year 
1306 fasli, which on the date of the assignment had been collected by the 
lambardar and had acorued due to the plaintiff’s vendors from the 
iambardar. It was in reality a debt due to the plaintiff’s vendors by the 
lambardar. No right to or interest in immoveable property was conveyed 
to tbe plaintiff. Section 54 of the Transfer of Property Act is equally 
inapplicable. That seotion [507] requires that in the case of tangible 
immoveable property of the value of Rs. 100 and upwards, or in the 
oase of a reversion or other intangible thing, a sale oan be made only 
by a registered instrument. Intangible thing in that seotion means 
things in the nature of a reversion, not a debt which has already become 
due to the vendor by a third person. The learned Judge is dearly 
wrong in holding that seotion 54 required the sale-deed in this oase to 
be registered. Both tbe grounds therefore upon whioh the suit has been 
dismissed must be repelled. We aooordingly allow the appeal, set aside 
the decree of the Court below, and remand the case to that Court under 
the provisions of section 562 of the Code of Civil Procedure with direc¬ 
tions to readmit the appeal under its original number in the Register and 
dispose of it on the merits, Costs here and hitherto will follow the 
event. 

Appeal decreed and cause remanded. 


27 A. 567 (=2 A. L. J. 414=25 A. W. N. 106=2 Cr. L. J. 245.) 

REVISIONAL CRIMINAL. 

Before Ur . Justice Aikman . 

Emperor v. Abdul Sattar and others.* 

[14th Maroh, 1905.] 

Act No. Ill of 1867 (Gambling Act). Section 1 —Common gaming house—Definition*- 
Profit derived from odd3 in favour of the bank. 

Held that a house was none the less a “ common gaming house" within the 
meaning of seotion 1 of Act No. Ill of 1867 because the profit of the owner, ooou- 
pier or koaper of the house was derived, not from payments made for the use of 
the house or the instruments of gaming, but from the game itself, by reason of 
the odds being always in favour of the bank. 

Abdul Sattar and others were convioted and sentenced under 
seotion 3 of Aot No. Ill of 1867 by a Magistrate of the 1st class of 

* Criminal Revision No j47 of 1905. 
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Mr. 0. B 0SS AZsfon and Mr. B. Z. Soraft/i, for the applicants. 

Grown, AB0,Btant G ° 76rDmenfc Advocate (Mr. W. K. Porter), for the 

gamba^onL a Vfi 9 h ° nBe . 000 "P iea b ? fc he applicants was a common 
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[569] APPELLATE CIVIL. 

Before Mr . Justice Blair and Mr. Justice Banerji. 

Inayat An Khan and others (Defendants) v. Murad Adi Khan 

AND OTHERS {Plaintiffs)A 
[23rd March, 1905.] 

Act No XU of 1881 (N. W.P. Rent Act), section 98 -Act (Local) No. II of 1901 (Aara 

ITZZ £ t Zi e -ZZ« mniing 01 Courl 0/ 08 “ ^uJallZltZ 

The fact that a question of title has been decided by a Court of Revenue in 
the oourse of a suit exclusively triable by such a Court, although suoh deoision 

* See also Criminal Revision No. 834 of 1903 deoided on the 20th 
of January 1904, the judgment in wbioh was as follows :_ 

“ AIKMaN, J. — In this oase one Sukhanand was av n 

Magistrate of Chabrata of beeping a common gaming house and int & * ntonmen * 
Bne of Re. 60. or in default to undergo one m”utb's ri/o.on? ; *° pa J“ 

learned Sessions Judge has reported the o.ise to this Court with tho Pria ° nm0Ilt s 
that the conviction be set aside. In hi, referringori.r th ’ . r0 °° m . m8Dd J*‘'°“ 

»»ys he thinks the acoused does not keep a common gaming h™ d ? 6, ? :0nfl J “ d ?° 
gamblers himself. In this I cannot at all ooT”w“th.h."L™S’s h ° ' 9 T ,°“u he 

®s ^ Vs? ^ 

/\m t Appeal No. 74 ol 1904 # from an order of Eahn xr n ix 

OfflohrtmgA.ei.twt Session. Judg. of Meeml ererotbg ^^^tu^^' l' 
Jadg*, iated th* 14th of May 1906. g &*"*** » Subordinate 
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was neoeasary to the determination of that suit, will not preolude the subse¬ 
quent trial thereof by a Civil Court. Sheo Narain Rai v. Rameshar Rai (l) 
and Ashraf-un-nissa v. Alt Ahmad (2) referred to. 

Appellate [Dist. 29 All. 601; 80 All. 470 ; Appl. 6 A. L. J. 527.] 
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MARCH 23. 


Civil. 


A. L. J. 283 
=28 A. W. 
N. 103- 


_ The facts out of whioh this appeal has arisen are as follows. Inayat 

27 A~ 569=2 ^ Khan and others, as recorded oo-sharers in a oertain village, brought 

a suit in the Revenue Court against Murad Ali Khan, the lambardar, for 
their recorded share of profits under the provisions of olause ( b ), section 
93 of Act No. XII of 1881. The olaim was resisted upon the ground that 
the plaintiffs were not in fact co-sharers and were not therefore entitled 
to profits. The Court of first instance (Assistant Collector) dismissed 
the suit, holding that the appellants, although recorded as co-sharers had 
ceased to be so. An appeal was preferred to the District Judge under 
seotion 189 of Act No. XII of 1881. He found in favour of the appellants 
and decreed their olaim. This was after the present Tenancy Act (No 
II of 1901) had come into force. Thereupon the present suit was 
brought by Murad Ali Khan and others in the Civil Court asking for a 
declaration that they were owners of the share in respeot of which the 
defendants had in the former suit obtained a decree for profits; that they 
have been in adverse proprietary possession of the share, and that the 
defendants have ceased to own any share in the village. They purported to 
bring the suit under the last portion of sub-section (3). seotion 201 of the 
Agra Tenancy Aot, 1901. The Court of first instance (2nd Additional 
Munsif of Meerut) dismissed the suit, being of [970] opinion that the 
plaintiffs were precluded from bringing it by the decision of the appellate 
Court in the suit for profits above referred to. On appeal by the plaintiffs 
the lower appellate Court (2nd Assistant Sessions Judge of Meerut with 
powers of a Subordinate Judge) held that the suit was maintainable, 
having regard to the provisions of seotion 201, sub-section (3), of the 
Tenancy Act and remanded the oase for deoision upon the merits. 
From this order of remand the defendants appealed to the High Court. 

Babu Devendro Nath Chdedar , for the appellants, 

Mr. Abdul Majid , for the respondents. 

Blair and Banebji, JJ.—The suit whioh has given rise to this 
appeal was brought under the following circumstances. The appellants, 
who are recorded co-sharers in a village, brought a suit in the Revenue 
Court against the first respondent, who is the lambardar, for their recorded 
share of profits, under the provisions of olause (h) t seotion 93 of Aot No. 
XII of 1881, The olaim was resisted on the ground that the then plain¬ 
tiffs, present appellants, were not oo-sharers, and were not therefore 
entitled to profits. The Court of first instanoe (Assistant Collector) 
dismissed the suit, holding that the appellants, although reoorded as co- 
sharers, had ceased to be so. An appeal was preferred to the District 
Judge under section 189 of Aot No. XII of 1881. He found in favour 
of the appellants and decreed their olaim. This was after the present 
Tenanoy Act (No. II of 1901) bad come into force. Thereupon 
the present suit was brought by the respondents in the Civil Court 
for a declaration that they are the owners of the share in respeot of 
whioh the appellants obtained a deoree for profits ; that they have 
been in adverse proprietary possession of the share, and that the appel¬ 
lants have oeased to own any share in the village. They purported to bring 
the suit under the last portion of sub-section (3), seotion 201, of the 
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Tenancy Aot, 1901. The Court of first instance dismissed the suit, 1903 

being of opinion that the plaintiffs were precluded from bringing it March 28- 

by the decision of the appellate Court in the suit for profits referred to 

above. The lower appellate Court has held that the suit is maintain- c IV il. 

able, having regard to the provisions of section 201, sub-section (3), of - 

the [371] Tenancy Act, and has remanded the case to the Court of first 27 A. 539=2 
instance. From this order of remand the present appeal has been A- L• 283 

brought. N. 103. 

We are of opinion that as the appeal in the suit for profits was not 

decided under the provisions of the Tenanoy Aot, that Act having come 
into operation after the filing of the appeal, and as the Court in deoiding 
the appeal did not give effect to the presumption referred to in sub¬ 
section (3) of the Aot, that sub-section does not apply. What we have to 
determine is whether the decision of the appellate Court in the suit for 
profits is any bar to the maintenance of the present suit, in which the 
plaintiffs seek to have their title established, that is to say, whether the 
decision in the suit for profits upon the question of title is conclusive 
between the parties. Our difficulty in deoiding this quesion has arisen 
in consequence of certain observations contained in the judgment of the 
Full Benoh in Sheo Narain Rai v. Rameshar Rai (l). Alter giving the 
matter our best consideration, we are of opinion that the present suit is 
maintainable. The previous suit for profits was brought in the Court of 
Bevenue under section 93 of Aot No. XII of 1881. The decision of the 
appellate Court in that suit, although it is the deoision of a Civil Court, 
has no higher effeot than if it were the decision of the Court of first 
instance, that is of the Bevenue Court. Consequently the fact that it 
was the appellate Civil Court which determined the question of the title 
of the parties in that suit cannot affect the matter in issue in this appeal. 

There can be no doubt that it was necessary for the Bevenue Court in 
order to enable it to make a deoree in the suit for profits, to decide the 
question of the title of the plaintiffs in that suit. So that the issue of 
title was a direot and valid issue in the suit. But we are unable to hold 
that the deoision of that issue by the Bevenue Court is conclusive in a 
Buib brought in the Civil Court bo try the question of title. The 
decision of the question of title in the suit before the Revenue Court 
was made for the purposes of that particular Bait, and oannob be 
deemed bo be absolutely conclusive. Seobion 93 of Act No. XII of 
1881 precluded the Civil Court from taking cognizance of any Lo72J 
dispute or matter in which any suit of the nature mentioned in 
the section might be brought. A suit for the determination of the plain¬ 
tiff’s proprietary title bo immoveable property is nob one of the olasses 
of suits which might be brought in a Court of Revenue under that 
section and the dispute or matter involved in Buoh a suit is not the same 
dispute or matter in regard to which a suit might be brought in the 
Revenue Court. That seobion therefore is no bar to the maintenance of 
the present suit. In the recent case of Ashra^un-nisa v. Alt Ahmad, (2) 
it was held by a Benoh of this Court that the deoision of a question of 
title in a suit for profits or any other suit brought in a Rent Court can¬ 
not operate as res judicata in a subsequent suit brought in the Civil 
Court in which the proprietary title of the parties is in question. We do 
not see sufficient reason for dissenting from this ruling. It is clear from 
the provisions of the Tenanoy Aot of 1901 that it is the intention of the 

(1) (1696) L h. B. 18 All. 270. U) (1904) I» L. R. 26 All. 6QL 
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Legislature that all questions of title should be determined by the Civil 
Court. So that the question raised in this appeal will not arise in future. 
We are of opinion that the order of remand made by the oourt below 
was right and dismiss the appeal with costs, including fees on the higher 
scale. 

Appeal dismissed. 


27 A. 572. 

APPELLATE CRIMINAL. 

‘Before Sir John Stanley , Knight , Chief Just%ce l and Mr. Justice Sir 

William Burkitt. 

Mian Jan ( Defendant ) v . Abdul (Plaintiff.)* 

[24bh Maroh, 1905.] 

Criminal Procedure Code , sections 87, 88 and 8 ^Absconding offender—Salt of pro* 
perty oj absconder—Illegal sale-suit to recover'property sold from auction pur¬ 
chaser—Jurisdiction. 

Where the property of an absoonding offender was attaohed and sold by a 
Court purporting to aot under section 88 ot the Code of Criminal Procedure and 
it turned out that the procedure culminating in the sale was irregular and 
illegal, it was held that the Civil Courts had jurisdiction to entertain a suit by 
the owner of property so sold to recover the same in the hands of a purohaser. 

IN this case one Jitu filed a oomplaint against Abdul under sec* 
tion 426 of the Indian Penal Code. Process was issued [573] against 
Abdul, bub he failed to appear. Proceedings under chapter VI, part C, of 
the Code of Criminal Procedure, were taken against him, and ultimately 
oerbain house property belonging to Abdul was attached and sold by auc¬ 
tion. On the ground that the proclamation issued under section 87 of 
the Code was nob properly published and that there were other ir¬ 
regularities in the attachment and sale of his property Abdul applied in 
revision to the Sessions Judge asking that the sale might be set aside, 
and that matter was referred to the High Court under section 438 of 
the Code, but the Court deolined to interfere : vide Abdullah v. Jitu (1). 
The suit out of which this appeal has arisen was brought by the plain¬ 
tiff to reoover f from the auobion purchaser a Bhare in a oerbian house 
belonging to the plaintiff which had been sold in the manner above 
described and bought by the defendant. The Court of first instanoe (Sub¬ 
ordinate Judge of Allahabad) dismissed the suit holding that no suit of 
the kind would lie in a Civil Court. The plaintiff appealed to the District 
Judge, who confirmed the deoree of the Court below. Thereupon the 
plaintiff appealed to the High Court, where his appeal, ooming before a 
single Judge of the Court, was allowed and the suit remanded under the 
provisions of section 562 of the Code of Civil Procedure for trial on the 
merits. The reasoning upon whioh this order was based will be found 
in the following judgment in an appeal by the same plaintiff against 
a similar decree dismissing a similar suit brought by him against 
another auction purchaser.! 

“ BLAIR, J—This is an appeal against a dismissal by both the Courts below 
of the plaintiff's suit upon the ground that tho Civil Court had no jurisdiction to 
entertain it. The plain tiff was under a criminal charge, and lor some reason 

* Appeal No. 46 of 1904, under seotion 10 of the Letters Patent. 

(1) (1900) I.L.R. 22 All. 216. 
t Weekly Notes, 1904, p. 159. 
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or other absconded, and the Court believed that he had absconded in order to 

esoape being brought to trial upon the charge made against him, and it made an ^ abo h 24. 

order whioh was followed up by what is called a proclamation of sale of some im- _ 

moveable property belonging to the absconder. The Court was within its rights in ^pp^i^TE 
making that order, but, apart from any ofchec irregularities, the proclamation failed to 
state the time within whioh and the plaoe at whioh the absconder should present _— 

himself to save the sale of his property. That proclamation is an absolute nul- 27 A. B72. 
lity, it being impossible to say that the absoonder did not present himself at some 
[574] place unknown and within some time unspeoided. It was therefore of no vali¬ 
dity whatever, and not worth the paper upon whioh it was written. Having failed to 
speoify the oiroumstanoes under whioh the property would be saved from sale, and 
there having been no violation of the conditions imposed by the proolamUion of sale, 
no order for sale oould legally issue. The plaintiff in tho prosent case wishes to get 
that illegal alienation set aside both as against those who are responsible for it and 
the purchaser at the sale. There is a provision in the Code of Criminal Procedure by 
whioh an absoonder returning or being brought to the Court by whioh the attachment 
was made is entitled to prove that he did not abscond or conceal himself to avoid tne 
execution of the warrant, and also that he had no such notice of the proclamation as 
to enable him to attend within the time specified therein. Under those oiroumstanoes 
he oan olaim some sort of restitution of his property. But that seotion has do bearing 
whatever in the case when the proclamation of sale is an absolute nullity in point of 
law. If then there is no provision in tho Code of Criminal Procedure for restitution 
under the oiroumstanoes of this case, and no seotion except section B'J is suggested to 
me then, if 1 were to follow the ruling of the Court below, 1 should be holding that 
there was no remedy left to the man whose property bad been seized and sold under 
the thinnest and most indefensible colour of law. I have no hesitation in saying that 
the law is not so, and the plaintid had a right to maintain the suit whioh was dismis¬ 
sed and also the appeal whioh was dismissed- Tne oa?e having been decided in the 
Courts below upon a question of jurisdiction, this case will go baok to the Court of 
first instanoe through the lower appellate Court under the provisions of seotion 562 of 
the Code of Civil Procedure, there to be dealt with upon its merits. 

The appeal is allowed with oosts. 

Against the order oi remand made by Blair, J., the defendant appea¬ 
led under section 10 of the Letters Patent. , . , 

Babu Durga Charan Banerjt and Maulvi Muhammad z <ahur for the 


appellant. . , , , 

Mr E. K. Sorabji for the respondent. 

STANLEY, C. J., and BURK!'!?, J.—There is in oar opinion no force 
in this appeal. The judgment of our brother Blair appears to us to be 
unassailable. * It has been argued by the learned vakil lor the appellant 
that hardship will be imposed upon his client if it be held that the pur¬ 
chase made by him was not a valid and binding purchase. The statute 
which empowers a Criminal Court to sell is perfectly dear and explicit 
in its terms. It provides that the proclamation Bhall be published, and 
that the mode in which the proclamation is to be published is 
given in section B7. Further than that, the section provides that 
a statement in writing by the Court issuing the proclamation 
r 87 gi t0 ©ffecb that the proclamation was duly published on a 

specified day shall be conclusive evidence that the requirements of this 

section have been complied with and that the proclamation was published 
. j v n ow if the purchaser had taken the ordinary precaution of 

mi d ii j • . i 

ascertaining whether the Court had issued a statement in writing to the 

effect that the proclamation was duly published, he would not have been 

involved in this litigation. There has been carelessness on his part 

undoubtedly, and he must take the consequences of it. It appears to us 

that the sale which purported to be carried out by the Criminal Court 

was in thiB instance a nullity and passed no estate whatever to him. 

We therefore dismiss the appeal with ooets. 

- Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr, Justice Barterji. 


27 A 575= 
25 A 

N. 108=2 A. 
L. J. 287. 


Ahsan-ul-lah and others ( Objectors ) v. Dakkhini Din 

(Decree-holder).* 

[25bh March, 1905.] 


Civil Procedure Code, section 206 -Execution of deeree-Limitation-Amendment of 
decree Act No. XV of 1877 (Indian Limitation Act), sections 19, 20 and 21, 
Schedule 11, Article 1 19—Part-payment by one of several judgment-debtors. 

An ° r de r granting an application under section 206 of the Code of Civil 
Prooedurc is not an order passed upon review of judgment within the meaning 
of artiola 179 of the second schedule to the Indian Limitation Aot, 1877, and 
has not the eSeot of extending the period of limitation for execution of the 

decree DayaKtshanv.NanhiBegam (U, Tarsi Ram v. Man Singh (2) and 

V ‘ (3) followed. Kishen Sahai v. The Collector of AUaha- 

dlssented from d ^ **** Prosunno Basu B °y v - La * Mohun Ouha Roy (5) 


A payment made by one of. several persons jointly liable under a deoree, 

otherwise than as agent of his co-judgment-debtors, oannot operate to save 

limitation as against any 0 f the judgment-debtors other than the person 
making the payment. 


[Fol. 1907 A. W. N. 169=4 A. 
Fol 13 I. C. 703=16 C. 
Aot, Ss. 19 and 20.] 


■u. J. 469: Ref: 10 0. L. J. 467. (Step-in-aid of exeoution) 
L. J. 251=16 C. W. N. 493 (Part-payment—’Limitation 


aofc8 ° f fchis oase are fully 8feafce(i in fche Judgment of the Court. 

L576J Mr. Abdul Majid and the Hon’ble Pandit Sundar Lai for 
the appellants. 

Babu Jogindro Nath Ghaudhri and Maulvi Rahmat-ul-lah, for the 
respondent. 

Blair and Banerji, JJ.—This is an appeal from the judgment and 
decree of the ^subordinate Judge of Allahabad granting exeoution of a 
decree for sale passed on the 22nd of January 1899 against one Zia-ul- 
Haq and his wife Musammat Gul Bibi. The latter was made a party to 
the suit on the ground that she was the transferee of a part of the mort¬ 
gaged property. An application for an order absolute for sale under 
section 89 of the Transfer of Property Aot was made on the 7th of 
December 1899 and was granted on the 14th of April 1900. The pre¬ 
sent application for execution was presented on the 3rd of June 1903, 
that iB, after the expiry of more than three years from the date of the 
order absolute. The application is on the face of it barred by limita¬ 
tion, but the decree-holder invokes in aid certain proceedings to whioh 
we shall presently refer. On the 25th of September 1902 the deoree- 
holder made an application under seotion 206 of the Code of Civil Pro¬ 
cedure for amendment of the order absolute. As Zia-ul-Haq had in the 
meantime died, his legal representatives were made parties to the appli¬ 
cation. Some of these legal representatives being minors, an application 
was also made for the appointment of Gul Bibi as their guardian ad litem. 
Upon this application a notice was issued to Gul Bibi to show cause 
why she Bhould not be appointed guardian of the minors, the 22nd 


* First Appeal No. 148 of 1904, from a deoree of Pandit Rajnath Sahib, Sub¬ 
ordinate Judge of Allahabad, dated the 17th of May 1904. 


(1) (1898) I, L. R. 20 All. 304. 

(2) (1886) I, L. R. 8 All. 492. 
(8) (1890) I. L. R. 18 All. 124. 


(4) (1881) I. L. R. 4 All. 187. 

(5) (1897) I. L. R. 25 OaL 258. 
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of November 1902 being the date fixed for hearing. On that date an order 
was made appointing her guardian of the minora, and a further order 
was passed directing a notioe under seotion 248, ol. (6), of the Code of 
Civil Procedure to issue. The learned Subordinate Judge has held that 
a fresh start for the computation of limitation was obtained by the de¬ 
cree-holder from the date of issue of this notice, under artiole 179, sche¬ 
dule II, of the Limitation Aot, and that as the application for execution 
was made within three years from that date it was within time. This 
view of the learned Subordinate Judge cannot be supported. A notice under 
section 248 presupposes the presentation of an application for execution 
[877] and the pendenoy of suoh an application in a Court. No such 
application was pending at the time when the Court in this case direoted 
notioe to issue under seotion 248, ol. (6)* The application pending was 
the one for amendment of the order absolute. Mr. Chaudhvi , the 
learned advocate for the appellant, conceded in the argument before us 
that an application for amendment cannot be regarded as an application 
for execution. Further, although the notioe whioh was actually issued 
purported to be a notioe under seotion 248, ol. ( b ), yet it called upon the 
parties to whom it was issued to show cause why the application for 
amendment should not be granted. So that it was, manifestly, not a 
notioe whioh could be issued under seotion 248 calling upon persons 
against whom an application for execution had been made to show cause 
why execution should not be granted. The Court below was therefore 
wrong in holding that the notioe issued on the 22nd of November 1902 
saved the operation of limitation. 

It was, however, argued that the application of the 25th of Septem¬ 
ber 1902 for amendment of the order absolute afforded to the deoree- 
holder a new start for the computation of limitation. If that application 
be regarded simply as an application for amendment, it was not an 
application to take a step in aid of execution. This was decided in the 
case of Daya Kishan v. Nanhi Begam (1), and in the rulingB referred to 
in that case. It was further contended that the applioatioD for amend¬ 
ment of the order absolute was, in reality, an application for review of 
judgment. This contention also is, in our opinion, untenable. The 
application in this case was in form and substance an application 
for amendment under the provisions of section 206 of the Code 
of Civil Procedure. It does not ask the Court to review its judg¬ 
ment in the proceedings under section 89 of the Transfer of Property 
Aot but only prays that the formal order absolute, which, it was said, 
did not harmonise with the judgment of the Court, be amended. It is, 
therefore, dearly an application for amendment under seotion 206 and 
nob an application for review of judgment. The learned vakil for 
the appellants relied upon the ruling of the Caloutta High Court, 
[878] in Kali Prosunno Basu v. Lai Mohun Guha (2) as supporting his 
contention that the order granting an application for amendment of a 
decree under seotion 206 of the Code, is an order passed upon review of 
judgment within the meaning of article 179, schedule II, clause (3), of the 
Limitation Act. That ruling, no doubt, supports the contention oi the 
learned vakil, but it is opposed to the view taken by this Courb in the 
oase of Daya Kishan v. Nanhi Begam (1). The learned Judges of the 
Caloutta High Court in deoiding the oase referred to were themselves in 
doubt as to the correctness of their view, and relied upon the ruling of 

(1) (1898) I* L R. 20 All. 804. (2) (189?) L L. R. 25 Oal. 258. 
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March 35. That ruling was considered in the oaee of Daya Kishan v. Nanhi Began, 

and it was observed that “proceedings under section 206 of the Code oould 
not be regarded as proceedings of the same nature as proceedings under 
seotion 623." The case of Kishan Sahai v. The Colletor of Allahabad was 
explaine<3 ia tbe oase . of Fallu Rai 7 - Fahinan (2), and it was pointed 
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Code. We agree with the rulings in Daya Kishan v. Nanhi Began, (3) 
and in Tarsi Ram v. Man Singh (4) and Kallu Rai v. Fahiman (2) refer¬ 
red to in the judgment in that oase. We are therefore of opinion that 
tbe application of the 25th of September 1902 which professed to be and 
was in fact an application for amendment only, oannot be deemed to be 
an application for review of judgment so as to 'justify the computation of 
limitation from tbe date of the order passed on that application. Con¬ 
sequently the deoree-holder in this case cannot avail himself of the 
application made by him on the 25th September 1902 for amendment of 
the order absolute or of the order passed upon that application. 

It has, however, been found, and this finding has not been question¬ 
ed by the learned oounsel for the appellants, that on tbe 21st of Novem¬ 
ber 1900 and the 13th of January 1902 two payments were made by 
Zia-ul-Haq, whioh appear in his hand [579] writing. The payments 
were made by money order, and were noted under this signature in 
the ooupon attaohed to eaoh of the two money orders by whioh the 
money was remitted. These part payments appearing in the hand¬ 
writing of Zia-ul-Haq save the operation of limitation as against his legal 
representatives, under the provisions of seotion 20 of the Limitation Aot 
We have, however, to consider the oase of Musammat Gul Bibi who is 
a judgment-debtor not only as one of the legal representatives of Zia-ul- 
Haq, but also in her own right. As legal representative of Zia-ul-Haq the 
application for execution is within time as against her, it having been 
fi ed within three years of the dates of the part payments made by Zia- 
ul-Haq. The lower Court has overlooked the fact that she is a judgment- 
debtor in her own right. The question therefore is whether the part 
payments by Zia-ul-Haq oan enure to the benefit of the deoree-holder as 
against Gul Bibi in her oapaoity as one of the judgment-debtors to the 
decree. We are unable to aooede to the contention of the learned vakil 
for the appellants that part payment by one of tbe debtors will take tbe 
oase out of the operation of the Statute of Limitation against the other 
debtors who did not make such part payment. The principle upon whioh 
a part payment saves limitation is that such payment amounts to an 
acknowledgment of the debt, whioh in law implies a promise to pay. A 
payment, therefore, by one of several persons liable to pay oannot be 
regarded as an acknowledgment by any of the persons so liable other 
than the person making it. There oannot be any doubt that a promise 
by one of several debtors to pay, oannot be deemed to be a promise by 
the other debtors, unless the person making the promise is tbe agent 
of the others. On general principles one debtor, by acknowledging 
a debt or making a part payment otherwise than as agent of tbe other 
debtors, oannot keep alive the right of the creditor against those debtors. 
Sections 19 and 20 of the Limitation Aot do not lay down a general 
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rule to the effeot that an acknowledgment or part payment by one of 
the debtors saves the operation of limitation as against all the debtors. 
Consequently section 21 of the Aot o&nnot be deemed to be an exception 
to the rule. We agree with the learned author of Mitra on the Law 
[880] of Limitation that “ seobion 21 mentions those cases only in which 
the aot of one of a sat of persons is likely to be considered as the act of 
the others and by way of explanation it tells us that even in these oases 
the acknowledgment of one shall not renew the period of limitation 
against others" (see page 304, 3rd edition). In this view part payment by 
Zia-ul-Haq cannot save the operation of limitation against Gul Bibband the 
application for execution must be held bo be time barred as against her 
in her personal capaoity as a judgment-debtor. We accordingly allow 
the appeal and dismiss the application for execution in so far as it seeks 
to enforce the decree against Gal Bibi, otherwise than as one of the 
legal representatives of Zia-ul-Haq. 3he will get her costs in this Court 
and also in the Court below. As against the legal representatives of Zia- 
ul-Haq bhe deoree-holder is entitled to execute the decree, and the order 
of the Court below, must be affirmed. 

The deoree-holder has preferred an objection under seobion 561 of 
the Code of Civil Procedure in respeot of the order of the Court below 
refusing to bring to sale the income from bhe markets of Gaura and 
Bharwari. As the order absolute obtained by bhe deoree-holder did nob 
order the sale of this property, bhe deoree-holder in execution of bhe 
decree obtained by him is nob entitled to bring this property to sale and 
the order of the Court below in this respeot is right. The objection there¬ 
fore fails and is dismissed with oosfcs. 

Decree modified . 
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[581] PRIVY COUNCIL. 

Bishambhar Das { Plaintiff ), p. Drigbijai Singh ( Defendant) 

AND ANOTHER APPEAL.* 

[11th May and 29bh June, 1905.] 

[On appeal from the Court of the Judicial Commissioner of Oudh,] 

Hindu Law— Endowment—Succession to property of mahant—Chela— Succession in 
management of endowed property under deed of endowment—Mortgage by 
manager—Money advanced out of profits of dedicated property—Right of 
successor to sue on mortgage. 

A mortgagee who was the mahanb of an order of bairagis or religious 
mendicant*, by a deed of endowment dedicated certain self-acquired property to 
the sorvice ^f on idol, of which he made himself trustee and manager, and 
nominated and appointed the plaintiff, who was his chela, to fluoceod him oa 
his death in the trusteeship and management. In a suit on the mortgage the 
evidence showed that the money advanced to the defendant was part of the 
profits of the estate *o dedicated. Held by the Judioial Committee (reversing 
the decision of the Court of the Judioial Commissioner of Oudh that the plain¬ 
tiff on hi* succession was entitled a9 such trustee and manager to maintain 
the suit and recover the money due by the defendant on the mortgage. 

Two appeals consolidated against two judgments and two deorees 
(9th August 1900, and 21st September 1900) of the Court of the Judicial 
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Commissioners of Oudb, whereby two decrees (30th Ootober 1899) of 
the Court; of the Subordinate Judge of Sitapur were reversed, and two 
suits brought by the appellant was dismissed with costs. 

The suits were brought bo reoover the amounts secured by two 
mortgages, one executed by the respondent Drigbijai Singh on 7th 

- January 1890 in favour of Mahant Gopal Das and one Mannu Singh, and 

27 A. 581=9 0 tber executed by the same respondent in favour of Mahant Gopal 
—2 W C *L 9 J* alfme on January 1890. The question involved in these appeals 
182=7 Bora. w * 0 whether the appellant was entitled to sue, either as the trustee of a 
L. R. 868=15 Hindu idol named Sri Sri Raghu Natbji, or as the disoi'ple, heir and suo- 
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cessor of Mahant Gopal Das. 

Mahant Gopal Das had many years ago become a bairagi.renounoed 
the world and joined the seot of vaishnavas, and according to the 
tenets of that seot he severed all connection with bis parents and 
other natural relatives and led a oelibate life. In course of time he 
became a mahant and from time to [582] time adopted various 
chelas or disciples. Having acquired money by his own exertions 
he bad erected temples in various districts and had established in 
each of them an image of the Hindu deity Sri Sri Raghu Natbji; 
the principal temple belonging bo his mahantBhip being one called 
the Raj Gopal temple at Ajudhia in the district at Fyzabad. He had 
also become the proprietor of taluqa Agar Buzurg in the district of Kheri, 
and being desirous that the worship of the deities in the three temples 
and the other religious and charitable acts performed by him should be 
continued during his life and after his death in prepetuiby, he, on 13th 
February 1889 by a deed of endowment of that date dedicated the taluqa 
to Sri Sri Raghu Nathji of the Raj Gopal temple, and constituted himself 
the trustee of that deity during his life, and appointed the appellant to 
suooeed him as such trustee on his death, making provision also for the 
appointment of other trustees in succession. The material portions of 
this deed are set out in their Lordships’ judgment. 


The mortgages in suit were exeouted in 1890. That of 7th January 
of bhah year provided, amongst other things, that possession of the mort¬ 
gaged properby (certain villages) should be given to the mortgagees, and 
stipulated that, “ if in delivering possession there be any negleot, delay, 
or wickedness on my (the mortgagor’s) part I, will pay interest at the 
rate of 2 per cent, per mensem on the entire mortgage money wibhoub any 
dispute or quarrel from the date of this dooumenb to the date of delivery 
of possession. In both mortgages the mortgagee Mahant Gopal Das was 
described as trustee and sarbarahkar (manager) of Sri Ragha Nathji of the 
Rajgopal Temple at Ajudhia and zamindar of estate Agar Buzurg, pargana 
Bhur, disbriob Kheri.' 1 

Mahant Gopal Das died on 20th Oobober 1892, leaving, the appellant 
as one of his chelas or disciples, who, having been nominated as his 
Bucaessor by Mahant Gopal Das, and suoh nomination having been rati¬ 
fied and confirmed by the mahants of seveu of the neighbouring monas¬ 
teries was indicated by them as mahant in succession to Gopal Das 
and assumed the management of all property which was in the posses¬ 
sion of the latter at the time of his death, as trustee and manager 
of Sri Sri Raghu Nathji of the Raj Gopal temple at Ajudhia and in his 
[8831 own right aB mahant and heir of Mahant Gopal Das, and the name 
of the lappellanb was* duly registered in reBpeot of all the immoveable 
properby. 
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The interest of the mortgage© Munnu Singh in the mortgage of 7th 1905 
January 1890 was by deed dated ‘26th November 1897 transferred to Sri May 11 
Sri Ragbu Nathji of the Raj Gopal temple under the trusteeship of the _ E _ 

appellant. Privy* 

The mortgagor Drigbijai Singh not having paid any portion of the council. 

prinoipal or interest secured by the mortgages of 7th and 10th January f81 __Q 
1890, Biflbambhar Das instituted two suits on the mortgages on N. 914 

January 1898 agaiust him, making also defendants persons who had l j. 

obtained interests in the mortgaged property .subsequent to the mortgage ld2=7 Bom. 

a h R. 869=15 

Sued upon. - . m r i 39 ? 

The defendant Drigbijai SiDgh admitted the two mortgages but denied _g 0 q 
the right of the plaintiff to maintain the suits, alleging that the money 297 = 321 . 
Bocured by the mortgages was not due to Sri Ragbu Nathji; and that the A m .-.8 
plaintiff was not the heir or suooessor of Mahant Gopal Das. He also Sar. 819 . 
alleged that he had given possession of the mortgaged property to the 
mortgagees, but that they had subsequently abandoned it: and be denied 
his liability for interest on either of the mortgages. The other defendants 
pub the plaintiff to proof of the mortgages and of his title to rocover on 

the basis of them. . . . . ... 

The material issues were: (1) Is the plaintiff a trustee of the 

property in suit? (2) If be is not a trustee, has the plamtifi been ap¬ 
pointed a mahant in succession to Gopal Das, and as a mahant is be the 
heir of the deceased aod therefore entitled to the proporty in suit l (6) 

Is the plaintiff entitled to interest or penalty at the rate of Re. d per 
cent per mensem or not? (12) Was possession of the property mortgaged 
delivered to Mahant Gopal Das, and was it afterwards abandoned by 


him ? 

' m The Subordinate Judge decided all the issues in favour of the 
plaintiff He held that the money advanced by Mahant Gopal Dag on 
the seenrity of the two mortgages had been drawn from the income of 
the endowed estate and therefore belonged to Sn Ragnu Natbp and the 
plaintiff as the trustee and manager of Sri Raghu Nathp was entitled to 
maintain the suit for the realization of the money , that the same was 
the case with the [884] interest of Munnu Singh under tbo first mort¬ 
gage, who had transferred it to Mabant Gopal Das : that the pla.ntiti 
was the disciple and heir of Gopal Das and as snob was the nghtfu 
mahant duly appointed and confirmed in bis place, and as heir of Gopal 
Das was entitled to maintain the suits for the money seoured by the 
mortgages even if it be taken to have been advanced by Gopal Das from 
funds derived otherwise than from the income of property dedicated to 
Sri Ra°hu Nathji; that Drigbijai Singh did not give possession o the 
mortgaged property to the mortgagees, and in accordance with the terms 
of the mortgages the plaintiff was entitled to recover interest at 2 per 
cent per mensem under the mortgage of 7th, and compound interest 

under that of the 10th January 1890. 

In his judgment the Subordinate Judge observed 

.... i . W as neither an ascetic (jogi) nor Ranyasi, and was therefore 

4 « hv the rules of the Hindu Law prescribed for them, Mahant Gopal Das 

not governed J , { .. tfihang Vaishnavo." 1be ordinary rule of inheritance pres- 

w thn Hindu Law does not and cannot govern such people, who can have 
cribed by t n hildren nor even mother or father, with whom they sever their oon- 
neifcher Their iather is their 9 uru and their son if he 

neotion no chela. When a man o&n have no taptnda, tamanodak or 

9 r w nan the rules of inheritance which deal with the rights of these classes 
d govern such a pereon? It is contended that the deceased was the founder of 
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a new order of Vaishnavo. Even if he was, that does not bring him to the category 
of “ gnhasths. ’ Exhibit 26 (1) mast in such oase, be aooepted as the only guide 
to tne rales of inheritance, which would govern the property [585] of the 
deoeased Mahant. it was contended that Gopal Das was a "naib", a thekadar 
a zammdar and a money-lender, and therefore he oould not be an asoetio, who 
alone is not governed by the ordinary rales of Hindu Law. lhis 1 am compelled 
to say, is founded on a mistaken notion of the term asoetio. If by aseotio is meant a 
sanyast , Gopal Das was certainly not one. There are, however, different orders of 
asoetioism. Ascetics of the order to which Gopal Das and men of his persuasion 

belong are permitted to aoqaire property, though not for their personal use. Such 

property acquired must belong to their Deity. If this contention of defendants oould, 
for one moment, be accepted, there would be an end to the gaddi of mahani* in Dehra 
Dun, m tne ^orth-Western Provinces-to the several gaddis in Ajudhia. Raia 
Janak, King of Mithila, was an asoetio of a very superior order. This, however, did 
not prevent his ruling over a large tract of the oountry.” 


. Subordinate Judge therefore deoreed both suits in favour of the 

plaintiff. The decree in the suit on the mortgage of 7th January 1890 

directed that possession of the mortgaged property be made over to the 

plaintiff in lieu of principal and interest due under that mortgage with 

costs to be paid by the defendant Drigbijai to the plaintiff. The decree 

in the suit on the mortgage of 10th January 1890 direoted that on 30bh 

April 1900 the defendants do pay to the plaintiff the sum olaimed with 

costs, and that in default the mortgaged properties be sold and the 

prooeeds of sale applied in payment of the plaintiff’s claim for principal, 
interest, and costs. 

The defendant Drigbijai Singh preferred an appeal which came 
before a Dench of the Court of the Judicial Commissioners (Mr. Boss 
bcOTT, and Mr. G. T. SPANKIh), who reversed the decrees of the Sub¬ 
ordinate Judge and dismissed both suits. They Baid 

. . plaintiff olaimed to be entitled to the mortgagee's interest in the mortgage 
m two ways, lie alleged that suoh interest was the property of the idol. He also 
alleged that if it were the property oi Gopal Das, it passed to him as Gopal Das' heir. 

“The Subordmate Judgo found that Gopal Das had dedioated the whole of the 
property of which ho died possessed to the idol He also found that the money lent 

L ad [ V / nc 1 ed ° ut °1 th L e P rofl ts of the Agar Buzurg estate after it was 

dedioated to the idol. He also found that the plaintiff was heir to the property of 
(jopal Das. * * j 

it ?! d /T te ? the mott 8 a gee'a interest in the mortgage is the pro- 

?he y p, 0 op*tVoHhe h id^ ,Qt,fi " ; but “ is interest is 

onA QM?f I l? r 'riA iayn f- ,S *° fk . on Hindu Law (4th Edition), in paragraphs 396 
and 3J7 the distinction is pointed out between an absolute dedication of [586] 

property to an idol, where there is a perfect trust, and the case in which a person ap¬ 
plies his property to the founding of a temple or any other religious or charitable insti¬ 
tution, k eepmg the property itself and the control over it absolutely in his own hands 
in which case there is not an absolute dedioation of the property, and the trust is ap¬ 
parent and not real. In other words, a trust must be oreated in order to make adedioa- 
tion of property to an idol , and unless a trust is oreated, there is no dedioation of 

nf JiLT I™,??. a ^ n of a C0 .Py 0{ Paragraph 4 of the wajib-ul-arz 

* ® . i *a u \ district, relating to the general oustom amongst 

the lainbardars and shareholders, caste Bairagi, of the district, as to the rights whioh 
obtained generally in the caste. As to the right of succession it stated:-“lhe Mahant 
is authorized to nommate any of his own disciples or a garbhai (brother disoiple) as 
his successor next Mahant after him m his life time. All collateral descen¬ 

dants of the real family and other relations are disoonneoted. In the shrine the guru 
(spiritual guide) and chela (disoiple) meet together. The Mahant is authorized to 
nominate any of the chelas (disciples, of his shrine to be his successor. The person 
who is nominated as an heir becomes the owner of the whole property: he has no oon- 

° o e J* .The mahant never marries to produce an 

offspring. . Ihe ohela (disoiple) breaks up all connexion with his real family, and be¬ 
comes a saint (asoetio) and has no concern left with the inheritance of his real father. * 
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the property, and the property remains the property ol the owner, ^ow the oral 

evidenoe produced by the plaintiff does nob prove that Gopal Da* oreated a. trust m 

iavour of the idol of all the property of whioh he died possessed. It merely shows t a 
Gopal Das, as a devout Hindu, Looked upon all the property whioh he had acquire 
or might aoquire as the gilt of Sri Kaghu Nathji, and therefore as trust proper >, o 
be applied to religious and oharitable purposes. Where a pious man is of opinion a 

all his property is the property of God, that he is only a trustee, that the properi) -- 

should be applied to religious and oharitable purposes, and applies the aC ^ or * 27 A. 581 = 9 

iogly* he does not thereby create a trash. r lhere is nothing in the deed o on ow q 014 

ment to indioato that Gopal Das oreatcd a trust in respect of any property except the =2 C. L. «L 
Agar Buzurg estate. He refers to himself as having passed his life in the worship ci ^—7 fc©m. 
Sri Raghu Nathji, and intending to pass it in that manner, and as having always L< R# 8t , 9==15 
applied, and intending to apply, his property to good works, and he re .* ecs [ M- L. i. 323 

as desiring that aftoc his death his proporty may be applied to defraying the expense* —g q. c# 

of the worship of Sri Raghu Kathji and to other good works; but the*e 

are not, I think, sufficient to oreate a trust in respect of the property ofJ/hich het died 
possessed. The Subordinate Judge was, 1 think, wrong m find mg that all the^pro¬ 
perty of which Mahant Gopal Das died possessed was dedicated by hnn to the idol in 

the Raj Gopal temple. 

The oral evidenoe produced by the plaintia does not prove that the money; lent 
to the defendant was part ol the profits ol the Agra Buzurg estate, i rom the desorip^ 
lion ol Gopal Dae in the mortgage-deed, whore he is described aa the t;ru»tee 
and manager of the idol of Sri Kaghu Nathji in the Raj Gopal temple,.It oannot 
inferred, 1 think, that the money lent on tho mortgage was the money of the idol. 

•• For these reasons I am of opinion that the interest of the mortgagee was not the 

property of the idol. 

“ It was contended for the defendant that there are four orders 
(llBrahmaoharu i.e., he who professes to have prolonged the period of studentship, an 

, , . wii'An'c f;irnsarv)* that as Gopal Das (lid not belong to tne toiru or 
?r^ e tv^w- ho must be held fc/have belonged to the seoonti order; that therefore the 

sAsksss « 

Daa ware held to be an asoetio, the rules of inheritance governing the succession to 
fho pm orty of an asoetio were applicable only to the requisites ol his austerities and 
lot to a P ny other property; and that consequently those rules were not applicable 
this case!but the ordinary rules of inheritance should be applied. _ 

“It was not oontended for the plaintiff that Gopal Dai was a ‘hermit’or ’asoetio, 

_ a. av a'tt “ i oo tha ohela of Gopal Das, was entitled to succeed to his propert}. 

The Subordinate Judge^ay* "that although Gopal Das was not a ’sanyasi, the ordinary 
The Subordma & annlioable and oannot be applied to a person of the order of 
rules o wheri t Da 3 P b e ionged Such a person, he says, severs his connection 

kindred as^xm as he entefs the order. His lather is his * guru ‘ (spiritual 
auidemand his ‘son’ is his 'chela' or disciple. Such a person is permitted to acquire 
property not for personal use, but for his deity. 

The ceneral rule of Hindu Law is that sons and grandsons take the heritage, or 

. -i frtifhnm the widow or other successors, 'i bo exception relates to professed 

w? hfirmHs* and ascetics, 'ihe heir of the first is the preceptor, that of the 

second the spiritual brother and associate in holiness, and that of the thud, the 
second the p , None • Ba ys Air. Jilayne in his work on Urndu Law, can come 

virtuou p P • tRe j, ur p 0s;e 0 { introducing a new rule of inheritance, 

Snfefs he has absolutely retired from all earthly interests, and, in fact, become dead 
to Ihe world * The Subordi nate ^* appears to think that It a man severs hi s 

T, ( 1868 ) l bTl. R. A. 0. 114 : 10 W. R. 172. 

( 2 ) U871) 16 W. R- 197. 
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connection with his kindred, and joins a religious order, a new rule of succession is 
introduced in respect of his property ; I think, that he is wroDg. Unless a Hindu is 
a * hermit’ or an 4 asce: io' the property which he leaves undisposed of which was his 
own ab.-olutely, will devolve upon his secular heirs, notwithstanding that he may 
have servered hi? connection with his kindred and entered a religious order, and has 
become a “ guru' or spiritual guide, and has “ chelas ” or disciples. I think, there¬ 
fore, that although the plaintiff was Gopal Das’ chela he is not entitled to Buooeed to 
the property of Copal Das, Gopai Das not being a “ hermit" or “ asoetio.’. As Gopal 
Das* successor to the office of mahant , the plaintiff can only succeed to the property, 
which Gopal Das held as mahant. The mortgagee's interest in the mortgage, not 
being the property of the idol, was not so held. The plaintiff consequently is not 
entitled to the mortgagee’s interest iQ the mortgage as heir or successor of Gopal 
Das.” 


=8 0. C. 
2>7=32 I. 
A. 172=8 
Sar. 849. 


On this appeal, whioh was heard ex parte, 

[588] IV. C. Bonnerjee and K. W. Bonnerjee for the appellant con¬ 
tended chat the Court of tne Judioial Commissioner was in error in 
holding that the appellant was not entitled to succeed to hie property as 
the heir of Gopal Dag, nor to maintain the suits in that oapaoity and as 
trustee of the idol endowed by him. The money advanoed on the 
security of the mortgages was the money of the idol Sri Raghu Nathji, 
the interest of Munnu Singh in the Mortgage of 7th January 1890 having 
been duly transferred to the idol, and was repayable to his trustee and 
manager. The appellant was the heir of Gopal Das as regarded all the 
property of whioh he died possessed. The succession to the property of 
a Mahant was regulated not by the Hindu law but by custom. The 
oustom in this case was stated in the wajib-ul-arz of the Fyzabad district 
of Oudh (l) and the appellant as the chela of Gopal Das was duly 
nominated to Buooeed him as mahant, and was appointed and installed as 
his suooessor in aooordance with the oustom stated in the above docu¬ 
ment. Reference was made to Shama Charan Sarkar's Vyavastha 
Chandrika (edition of 1878, Calcutta), Vol. I, page 221 and the authori¬ 
ties there cited. A ohela was the heir of a deceased mahant and as suoh 
entitled to a certificate to enable him to oolleot the mabant’s debts. See 
Sheoprokash Doss v. Joyram Doss (2). The oases of Qenda Puri v. 
Chatar Puri (3); and Vhagaban Ramanuj Doss v. Ram Praparua Rama- 
nuj Doss (4), were alBO referred to. 

The mortgagee not having been put into possession of the property 
as stipulated was entitled to interest as given by the mortgages on the 
money advanoed as deoreed by the Subordinate Judge, whose deoree was 
oorreot and had been wrongly reversed by the Court of the Jusdioiai 
Commissioner. 


1905, June 29 th —The judgment of their Lordships was delivered by 
Sir Andrew Scoble— 

In the suits upon whioh these appeals are founded, the plaintiff (who 
is now the appellant) sues as.;* 1 disoiple and successor of Mahant Gopal 
Das, trustee and manager of Sri [669] Ragbu Nathji, of the Raj Gopal 
temple at Ajudhia, in the district of Fyzabad, in the Province of Oudh, 
to recover from the respondent Thakur Drigbijai Singh the amount due 
under two mortgages exeouted by him. The first of these mortgages is 
dated the 7th day of January 1890 and relates to a sum of Rs. 20,000 
whereof Rs. 15,000 was borrowed from Gopal Dae, and Rs. 5,000 from 
another person whose interest the plaintiff subsequently acquired. The 
second bears dated the 10 t »h of January 1890 and reKtes to a farther sum 

(1) Ante p. 584, note. I. L. R. 9 All. 1 (8). 

(2) (1866) 5 W. R. Miso. 57. (4) (1894) L. R. 22 I. A. 94 : I. L. B. 

(3) (1880) L. R. 13 1 . A. 100 (105); 22 Cal. 843. 
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of Rs. 4,000 borrowed from Gopal Dae. In both doonmenfce fche lender 
is described in pr&ofeioally the flame language afl Mabanfe Gopal Dae, 
trustee and manager of fcbe Raj Gopal temple of Sri Ragbu Nathji at 
Ajudhia, and zaroindar of Taluka Agar Bnzarg " The respondent Tbakur 
Drigbijai Singh, who is the first defendant upon the reoord, does not 
deny the execution of the mortgages or bis liability under them, but be 
disputes the plaintiff’s title to sue upon them. The Subordinate Judge 
passed decrees in both suits ?n favour of the plaintiff, but they were re¬ 
versed on appeal by the Judioial Commissioner. 

The faots are simple and of a oharaoter not unusual in India. Gopal 
Dafl, as both Courts below have concurred in finding, was the mahant; of 
an order of bairagis, or religious mendioants, and in that capacity was 
trustee and manager of certain temples at Ajudhia, dedicated to the 
worship of Vishnu under the name of Sri Raghu Nathji. He appears to 
have been a man of considerable property, a zamindar and a money 
lender, and had builb one of these temples, called the Raj Gopal temple, 
at his own expense. The plaintiff was one of his chelas or disciples and, 
as a matter of faot, succeeded him as mahant ; but it is unnecessary for 
their Lordships to determine what rights of property he thereby acquir¬ 
ed ag Gopal Dae before hie death executed a tamliknama, or deed of 
endowment, by whioh he not merely designated his suooessor in the 
mabaDtehip, bnt also provided for the management of certain property 
whioh he dedicated to the servioe of the temples and the worship of the 

°' By this deed, dated the 13th February 1889 Gopal Das, after 
reciting that he had retired from the world and was [890] leading a life 

of oelibaoy, always engaged in the worship of Sri Baghu Nathji, and 
spending all be earned by labour in good and oharitable works; and 
after setting out particulars of the temples under bis management and 

trusteeship went on to say: i ,, .. 

" Now it is mv heartfelt and smoere desire that after my death the 

good and charitable work be continued in future by means of my pro¬ 
perty ; that all the property granted by Sri Baghu Nathji be after me 
employed, as usual, in the worship of Sri Baghu Nathji and other charit¬ 
able works . ■ • therefore, cancelling my former will Ido 

hereby execute a tamliknama ; (or deed o endowment) of my entire 
Ilaka oalled Agar Buzurg, and valued at Bs. 74,000 ... and 

which is my own self-aoquired property, owned and oooupied by me 
without the intervention of any other person aB follows 

" 1. I make a waqf of all these villages ip the name of Sri Ragbu 
Nathji of the Raj Gopal temple situate at Ajudhia . . . . 

41 2 During my life I shall myflelf manage and deal with all these 
villages as a trustee and manager the income and profits being appro¬ 
priated in the worship of Sri Baghu Nathji as detailed below . . . . 

" g ^fter my death one Biflbambhar Dafl, my diaoiple shall be 
the trustee and manager, provided that I may not have during my life¬ 
time made any change by nominating any other person .... 

Gopal Das died on the 20th i Ootober 1892, without having nomina¬ 
ted any other trustee in the place of the plaintiff. After some litigation, 
the plaintiff was installed as his suooessor in the mahantship, and on the 
10th March 1893, Wthe application of the plaintiff, the Agar Bnzurg 
estate was recorded in the Revenue Register as the property of Sri Baghn 
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Natbji, under the management and trusteeship of the plaintiff " in the 
same capacity in which the deceased (Gopal Das) was in possession.” 

The learned Judicial Commissioners held, and their Lordships 
are disposed to agree with them, that "there is nothing [891] in 
the deed of endowment to indioate that Gopal Das oreated a trust in res¬ 
pect of any property except the Agar Buzurg Estate.” There is 
evidence that it was the intention of Gopal Das to dedicate all his property 
to the service of the deity, but it is not necessary to refer to this, as their 
Lordehips consider that the evidence shows that the money lent to the 
6 rst defendant was part of the profits of the Agar Buzurg Estate which 
had undoubtedly been so dedicated. Madari Lai and Bhim Sen both 
appear to be trustworthy witnesses who had means of knowledge of these 
transactions and whose testimony is not in any way impeaohed or contra¬ 
dicted. Their Lordships agree with the Subordinate Judge in holding 
that it has been proved “ that the money advanoed bo the defendant No. 1 
belonged bo 3ri Thakur ji as receipts from the endowed ilaka.” And as the 
appellant was appointed by Gopal Das to succeed, and did in faot succeed 
him as trustee and manager of the temple property under the deed of 
endowment above referred to, their Lordships oonsider that as such 
trustee and manager he is entitled bo maintain these suits and to recover 
the moneys due by the defendant Thakur Drigbijai Singh to the trust 
estate under the mortgages. 


The respondents were nob represented before their Lordships at the 
hearing of Wiese appeals, bub in the Subordinate Court it was one of the 
grounds of the first defendant’s appeal that he ought not to have been 
charged with interest at the rate of 2 per cent, per month, and that this 
rate was penal and unconscionable. The Subordinate Judge held that 
thi8 rate was ohargeable in the event of possession not being given to the 
mortgagee as stipulated in the bond, and that the mortgagor not only 
failed bo give possession, but on the 8bh October 1891 wrote a letter to 
Gopal Das in whioh he said :— I shall not deliver possession to you, bub 
will repay the money advanced by you according to the terms of this 
deed. In faot the first defendant appears bo have been all along in pos¬ 
session of the mortgaged property and in receipt of the profits and pro¬ 
duce thereof, and their Lordships see no reason bo interfere with the 
Subordinate Judge’s deorees on this point. 

[592] Their Lordships will humbly advise His Majesty that the 
appeals in both oases ought to be allowed, and that the deorees of the 
Judicial Commissioners ought to be set aBide with costs and the decrees of 
the Subordinate Judge restored. The respondent Thakur Drigbijai Singh 
must pay the costs of those appeals including the oosbs of the appellant’s 
interlooubory petition for addition of parties and consolidation. 

. . Appeals Allowed. 

solicitors for the appellant— Young , Jackson t Beard and King. 
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appellate civil. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir 

William Burkitt. 


Radha Krishna Das and others ( Plaintiffs ) v . The Municipal 

Board op Benares ( Defendants .) 

[4bh April, 1905.] 

Act No XV of 1883 (N. W. P. and OudH Municipalities Act), section 40 —Act (Bocal) 
No 1 f at 1900 section tf-Act No. IX of 1872 (Indian Contract Act), sections <65, 

prescribed by law-Part performance-Right of Board to repuitat . . 

, rewas :iK£W Jtt.*! ffmUtSS^S 

M S “ a ' am U ° iuk " Th> 

Trimbak Municipality (3) Quoad hoc dissented from. 

[Pol: 29 Mad. 360 ; Ref. 29 All. 316 ; R.1. 16 L C. 692=1912 M. W. N. 956 ] 

The plaintiff 0 , proprietors of a firm of contractor of Benares, 
brought the suit out of which this appeal has anseo iJgMnrt 

“““■»> Board L.„ 

as the price of sto i t gfc P [ 593 ] ftn d costs. The plaintiff's 

for breach of oontraefc. w'th^ ^ ^ J of the 6th September 1899, 

iTnid^nt Engineer of the Benares Municipal Board contracted 

the Bssident Engineer| ot^ e^ R0 ^ per 10Q flubio , ea6i 

U 8 186“ubio feet of stone ballast for metalling the Municipal roads. 
llB’ISb OUD 0 tee ballast, for which they were 

The, WpteA W™ oa ““ ay Btaoked 32il00 cubic feet of ballast 

pwd at the rata § • ^ 6 000 oub i 0 feet at DassasBumedh. ghat. 

ati the Maidagin aT k;t rar ilv appropriated the entire quantity of 

The Reagent Bngm 26,100 cubic feet, and refuaed to 

? a y la remainder*!}? the ballast which the plaintiffs had 

a °r P i lnd di not aCw them to perform the rest of the contract 

got ready-andddnot allow^ ^ ^ q{ Rb . 570 . 8 . 0 . AUo ont of the 

whereby the Plaint s ballast the defendants paid only 

rU l2 6 leaving a balance due of B, 1,847,7-2. The defendants 

f t h 0 rSulwmel of section 47 of the N. W. P. and Oudh Muni- 
beoausa ‘ he r eq complied with, there being no oontraot 

oipalit.es Art. 1900bain»* fay the ^ Thig wftB the only ifl6Ue tried 

in writing! signs i ’ Bt4ao0 The Coart ID,strict Judge of Benares) 

r y there was no oontraot in writing as required by section 40 of 

found that the . < N x y f i 883 ) dur i Q g the ourrenoy of 

!iaS7!r “sr fSu.»Pi..-.- b„» 

. p;„k AO neal No. 51 of 1903, from a decree of J. Sanders, Esq., Distriot Judge 
(2) Xj. R. 1895, 9 Q. B. D. 463. 
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and that in oonsequenoe of this the suit was not maintainable.* The 
suit was accordingly dismissad. From this decree the plaintiffs appealed 
to the High Court. 

Munshi Gokul Prasad and the Hon'ble Pandit Madan Mohan Mala- 
viya , for the apnellants. 

Mr. A. E. Ryves, for the respondents. 

[594] Stanley, C.J., and Burkitt, J.—The question for deter¬ 
mination in this appeal is whether a suit can be maintained for materials 
over the value of Rs, 20 supplied to a Municipal Board which is aubjeob 
to the provisions of the North-Western Provinces and Oudh Municipali¬ 
ties Act of 1883, in the absenoe of a contract in writing and signed by 
the Chairman or a Vice-Chairman and Secretary of the Municipality. 
The Municipal Board of Benares invited tenders for road ballast, where¬ 
upon the plaintiffs made a tender whioh was approved of by the Resident 
Engineer and was subsequently aocepbed by resolution of the Board. The 
plaintiffs acting on the resolution of the Board supplied some ballast, for 
whioh payment was made. A further instalment of ballast was supplied, 
a part of whioh the Municipality refused bo aooept as being of inferior 
quality. The plaintiffs then brought the suit out of whioh this appeal 
has arisen, claiming the value of this ballast. The defendant Board set 
up the defence that the contract was not binding on them inasmuoh as 
the requirements of section 47 of the North-Western Provinces and 
Oudh Municipalities Act, No. I of 1900, were not complied with. This 
section corresponds with section 40 of the Act of 1883. In their written 
statement the Board expressed their willingness to pay to the plaintiffs 
Rs. 1,094-8-8, the price of the ballast aotually used after deduoting the 
cost of picking and sorting. This sum the Board subsequently deposited 
in Court, and it was withdrawn by the plaintiffs. The Court below dis¬ 
missed the suit as not maintainable, and hence the present appeal. 

Mr. Ryves, oounsel on behalf of the Municipality, based the defenoe 
of the Board mainly on the ruling of the House of Lords in the oase of 
E. Young dt Go. v. The Mayor and Corporation of Royal Lemington 
Spa (1) affirming the Judgments of the Court of Appeal and a Benoh of 
the Queen’s Bench Division. The appellants rely upon sections 69, 70 
and 72 of the Indian Contract Aot as taking the case out of the ruling 
of the House of Lords. Section 40 of the Municipalities Aot of 1883 
directs that (l) every oontraot made by or on behalf of a Municipal 
Board, whereof the value or amount [898] exoeeds Rs. 20, ahall be in 
writing; (2) every suoh contract shall be signed by the Chairman or 
Vice-Chairman and the Secretary ; and (3) if a contract to which this 
section applies is executed otherwise than in conformity therewith it 
shall nob be binding on the Board. 

The case of Young & Go. v. The Mayor and Corporation of Royal 
Leamington Spa had reference to section 174 of the Publio Health Aot of 
1875, which imperatively requires that every contract made by an Urban 
Authority, whereof the value or amouub exceeds £50, must be in writing 
and sealed with the common seal of such authority. In that case the 


20.—Seotion .40 of Aot No. XV of 1883 and seotion 47 of Local Aot No. I of 1900 
(the present Municipalities Aot) are in praotically identical terms. The latter reads : 
(l) Every Contract made by or on behalf of a Hoard whereof the value or amount ex¬ 
ceeds twenty rupees shall be in writing (2) Every such contract shall be signed by 
the chairman, or a vice-chairman, and a secretary : * * * (8) If a oontraot to 
whioh this seotion applies is executed otherwise than in conformity therewith, it shall 
not be binding on the Board." 

(1) (1883) L. R. 8 App. Gas. 517. 
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Corporation being an Urban Authority by contract under seal employed 
a party to construct Water Works, one of the terms of the contract 
being that if the party employed should make default the engineer of the 
Corporation might enlploy persons to finish it and charge the patty 
employed with the expense. Default was made in the completion of the 
oontraot, and thereupon the defendants, engineer by contract in writing • 
employed the plaintiffs, not only to fiuish the oontraot but to N _ 111=2 A. 
exeoute oertain additional works not specified therein. The plaintilU L j 
executed the works and the defendants had the benefit of them. The 
contract of the engineer with the plaintiffs was approved of by the de¬ 
fendants, but the provisions of seotion 174 of the Publio Health Act 
were not oomplied with. A Bench of the Queen’s Bench Division con¬ 
sisting of Mathew and Williams, JJ„ on a speoial oaae stated by 
an arbitrator held that the oontraot was not binding on the defen¬ 
dants. On appeal from this deoision Lindley, Cotton and Brett, 

L, JJ., upheld the deoision of the Court below (L. R., 8 Q. B JJ„ 

679) Upon the point pressed in argument on behalf of the plain /ins, 
that' as the oontraot had been performed and the defendants had 
the benefit ot tbe plaintiffs’ work, labour and materials, the do,en- 
dants were at all events liable to pay for them at a fair price, Lindley, 

L J observed “ In support of this contention oases were cited to 
show'that Corporations are liable at Common Law quasi ex contractu 
to pay for work ordered by agents and done under their authority. 

The oases on this subject are very numerous and conflicting and they 
[896] require review and authoritative exposition by a Court of Appeal. 

But in my opinion the question thus raised does not require decision in 
the present case. We have here to construe and apply an Aofe o 
Parliament. The Aot draws a line between contracts for more than iau 
and contracts for £50 and under. Contracts for not more than £50 need 
not be sealed and can be enforced whether executed or not, and without 
reference to the question whether they could be enforced at Common 
Law by reason of their trivial nature. But contracts for more than £50 
are positively required to be under seal; and in a case like that before us, 
if we were to hold the defendants liable to pay or what has been done 
under the contract, we should in effeot be repealing the Aot of Pa 1 
ment and depriving the rate-payers of that protection which Parliament 
intended to secure for them.’ He further observedIt may be said 
that this is a hard and narrow view of the law ; but my answer that 
Parliament has thought it expedient to require this view to betaken, and 
it is not for this or any other Court to decline to give effeot to a clearly 
exDressed Statute beoause it may lead to apparent hardship. Brett 
L J in his judgment said " I think that the mere want oi seal 
prevents the plaintiffs from recovering, and I am further of opinion, 
having read all the oases on tbe point, that the faot that the defendants 
had the benefit of the contract will not prevent them from setting up 

the Statute in answer to the plaintiffs claim. The mere want of a seal 

is a complete bar. 

On appeal to the House of Lords, Lord Blackburn in the course of 
his judgment adopted the views expressed by Lindley and Brett, L. JJ. 
and at the close of bis judgment, commenting on the effeot o eview 
entertained by their Lordships, observes It is true that this works 
Croat hardship upon the now appellants. They had an agreement 
bub it was not sealed, and though it is possible that if the agreement had 
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been under seal the defendants might have established a defence on 
the merits to all or part of what is claimed, it is hard on the appel¬ 
lants that they should not be allowed to raise the question. It is 
however, for the Legislature to determine [597j whether the benefits 
derived by enforcing a general rule are or are not too dearly purohased by 
occasional hardship. A Court of law has only to inquire, what has the 
Legislature thought fit to enaot ?” Lord Bramwell in expressing his oon- 
currenoe stated “ I must add that I do not agree in the regret express¬ 
ed at having to come to this conclusion. The Legislature has made 
provisions for the protection of rate-payers, share-holders and others who 
must aot through the agency of a representative body by requiring the 
observance of certain solemnities and formalities whioh involve delibera¬ 
tion and reflection. That is the importance of the seal. It is idle to 
say that there is no magic in the wafer. It continually happens that 
carelessness and indifference on the one side and the greed of gain on the 
other oause a disregard of these safeguards, and improvident engagements 
are entered into. Whether that has been so in this case I have no notion, 
but certainly the rate-payers of Leamington may well be astonished at 
the amount claimed of them. The decision may be hard in this oase on 
the plaintiffs, who may not have known the law. They and others must 
be taught it, which can only be done by its enforcement.” Lord Watson 
and Lord Fitz-Gerald concurred. The case of the British Insulated 
Wire Company v. The Prescot Urban District Council (l) is an exemplifi¬ 
cation of the stringency with which the Courts enforce the observance 


of statutory requirements. In that oase the plaintiffs and defendants 
entered into a contraot in writing duly sealed with the seal of the 


defendants, whereby the plaintiffs agreed to light by means of 
electricity the streets within tbe defendants district for a period of five 
years for the annual sum of £350. The contraot, which was otherwise 
in conformity with the requirements of section 174 of the Publio Health 
Aot of 1875 in every respect, omitted to speoify any pecuniary penalty 
to be paid in oase its terms were not duly performed. The plaintiffs duly 
performed the contraot on their part and would have been entitled, to the 
sums claimed in the action if the contract had been valid and binding upon 
and enforceable against the defendants. The question for the opinion of the 
[598J Court was whether the contraot was void or not enforceable against 
the defendants, by reason of the fact that it did hot speoify a pecuniary 
penalty to be paid in the oase of its breaoh. It was held by Pollock, B., 
and Wright, J., that the enactment was obligatory, and that a contraot 
which did not specify any pecuniary penalty oould not be enforced against 
the Urban Authority. To these decisions we naturally attaoh profound 
weight. But they are met by the contention of the learned vakil for the 
appellants in this case that in view of the provisions of seotions 66, 70 
and 72 of the Indian Contraot Aot they have no application in the cir¬ 
cumstances of the present oase. Before we deal with this contention it 
will be convenient here to refer to a deoision of a Bench of the Bombay 
High Court upon whioh the learned vakil for the appellants strongly 
relied, that is the case of Abaji Sitaram Modak v. The Trimbdk Munici - 
polity (2). In that case the plaintiff Municipality brought a suit to re¬ 
cover a sum of money from the defendants alleging that it was due from 
the principal defendant as the person to whom the right of levying and 
collecting certain tolls and taxes had been granted and from the other 



(1) L. R. 1895, 2 Q. B. D. 463. 


(2) (1903) I. L. R. 28 Bom. 66. 
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defendant as his surety. The defence waa that the Municipality bad at 1005 

a meeting passed a resolution, whioh was subsequently communicated to A pril 4. 

the principal defendant, whioh had the effect of dispensing with or remit- ^ p p ELI|ATB 

ting the performance by him of so much of his obligations as gave rise 

to the suit. The surety relied ou the provisions of Chapter III of the - ^ 

Indian Contraot Act as entitling him to a discharge from liability. 27 A.A92- 

By the resolution upon whioh the defendants relied it was resolved ^ ni=2 A. 

that taking into consideration adverse oiroumetanoes, such as the L 4 32 i. 

prevalence of plague, famine, oholera and other things and the fact 

that the principal defendant was likely to suffer loss, it was proper to 

remit Rs. 7,000, and that that sum should be remitted out of the sum 

agreed to be paid by the principal defendants. This resolution was 

passed by the Chairman and five members, but neither the President nor 

any official member was present at the time, and it was subsequently set 

aside at a general meeting, at whioh it was held^ unanimously that the 

[599] resolution, should be cancelled. On benalf of the plaintiff Mum 

oipality it was contended that there had been no remission or dispense 

tion within the meaning of seotion 63 of the Contraot Aot, first, because 

there was no communication of the resolution, and, secondly, because 

the provisions of seotion 30 of the Bombay Aot II of 1884 had not been 

observed. It was contended that a dispensation or remission under 
section 63 requires an agreement or oontraot in view of the provisions o 
seotion 30 of that Aot. That seotion provides that every other oontraot 
or agreement (i.e.. any oontraot or agreement the amount or value o 
whioh exceeds Bs. 500) on behalf of a Municipality shall be in writing 
and shall be signed by the President and two other Commissioners and 
shall be sealed with the oommon seal of the Municipality. It was held 
by Jenkins, C. J. and Jacob, J., that the meeting at whioh it was resolv¬ 
ed to grant remission to the principal defendant had not been duly oon- 
vened°in the manner prescribed by seotion 27 of the District Municipal 
Act and further that, assuming that there was a legal resolution and 
That it was communicated as alleged, still, inasmuch as a dispensation or 
remission under seotion 63 requires an agreement or “ on ^^J, h e resolu- 
tion was of no legal effect since the provisions of seotion 30 had not been 
observed. So fat this judgment is unfavourable to the appellants. But 
in fch© course of their judgment the learned Judges referred to a point 
whioh was raised by tha Advocate-General before them for the firet time, 
and then only as the result of an investigation made in the course of the 
hear ng before them. It appeared that tha contract under which the 
principal defendant became entitled to levy and collect the tolls was not 
under wal and so failed to oomply with seotion 30, to which we have 

alluded The Advooate-General, relying on seotion 23 of the Indian 
alluaea. i bold that there was no oontraot at all 

wHh this argument in the following passage:- Apart from the fact 
tbit this is travelling outside the pleadings of theparieswotimk 

av Q - -oaann whv we oannoti give effeot to the contention. 

srirssr .«"*** y« *«*, 

[600] corporation must ordinarily be under seal, still, where there is 
fKaf txrViinh ifl known as an executed consideration, an action will lie, 

"S' S bl. ,01 b.»» •*«"*. s»‘*f 

tion 23rd of the Indian Contract Act. we see no reason for not adopt ng 
the same view o£ the law here. For we think when regard is had to the 
principle on whioh tha English Courts have proceeded, it is clear we do 
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1905 not run contrary to any provision of section 23 of the Contraot Act in 
April 4. holding that in this country too, as inJSngland, where there is an exe- 

Appellatb ° ufced ooa8iderafeion ' a Buib wil | lie even in the absence of a sealed con- 
qjyjjj. tract. And on the laous of this case we hold that there has been an 

-‘ executed consideration. It is, however, at the same time manifest that 

27 A. 592= the dootrine we have here applied will, on the facts, in no way assist the 

dereudauti,s contention that the performance of his promise had been 
L. J. 321 . legally dispensed with or remitted. Section 23 of the Contract Act is 

the seobion which prescribes that the consideration or object of an agree¬ 
ment is lawful unless, among other things, it is forbidden by law or is of 
such a nature that if permitted it would defeat the provisions of any 
law. We think that the statement of the law thus laid down is too 
wide. According to the ruling of the House of Lords, to whioh we have 
referred, an action will not lie in England against a corporation whioh 
is governed by an Aot such as the Public Health Act of 1875 in the ab¬ 
sence of a sealed contract, even though there is an executed considera¬ 
tion. In view of the prohibition contained in seobion 30 of the Act to 
whioh we have referred, that no contraot or agreement not executed as 
therein provided should be binding on a Municipality, the contraot en¬ 
tered into with the defendants was nob, we think, enforceable, at all 
events as against the Municipality, even though there was an exeouted 
consideration. Apart from sections 65, 70 and 72 of the Indian 
Contract Act, it appears to us that the agreement entered into bet¬ 
ween the appellants and the respondent Municipality not having 
been committed to writing and signed as required by the Muni¬ 
cipalities Act oannot form the basis of any suit against the Muni¬ 
cipality, notwithstanding that ballast was supplied in pursuance of it. 
[601J But sections 6o and, 70 and 72, whioh have been relied upon by 
the learned vakil for the appellants, we think, afford him no assistance. 
As regards seotion 65 it seems to be applicable to oases in whioh an 
agreement is void by reason of mistake or impossibility, or in conse¬ 
quence of the want of a legal consideration. The illustrations annexed to 
the section point to this. The seotion opens with the words “When 
an agreement is discovered to be void or when a contraot beoomes void,” 
and applies only to such oases. As an illustration of the oases in which 
an agreement is discovered to be void the following is given:—“A pays 
B Rs. 1,000 in consideration of B’s promising to marry 0, A's daughter. 

C is dead at the time of the promise. The agreement is void, but B 
must repay A Rs. 1,000. Here the parties entered into an agreement 
in the mistaken belief that C was alive, and there was a total failure of 
consideration for the payment of the Rs. 1,000. In the case before us 
the agreement entered into between the appellants and the respondent 
Municipality was not discovered to be void. There was no illegality in 
the action of the Municipality in passing a resolution accepting the 
appellants tender, and therefore it cannot be said that the agreement, if 
any, constituted by the tender and acceptance of it, has been discovered 
to be void. The agreement is unobjectionable, but it did not ripen into 
a binding contraot by reason of the negleot of the parties to comply with 
the provisions of the seotion under whioh the Municipality could alone 
contraot. The subsequent words of the section, namely, " when a 
contract becomes void ” evidently have no application beoause there 
was no contract. If we were to hold that this section was applicable, 
we should render nugatory the salutary provision of the Munici¬ 
palities Act which provides that " a oontraot exeouted otherwise than 
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in conformity with ib shall nob be binding on the Board." Likewise 
Bection 70 appearB bo us bo have no application. That saobion provides 
bbab where a person lawfully does anything for another person or 
delivers anything to him not intending bo do bo gratuitously the person 
enjoying the benefit of the non-gratubious act shall be bound to make 
compensation to the former in rospeob of or to restore the thing so 
done or delivered. Assuming, but 4.602] without deciding, that this 
Section haa any application, we find that the appellants cannot be 
said to have lawfully delivered to the Municipality the ballast wbiob 
the Board has not used. The plaintiffs, without any legal contract 
authorizing them in that behalf, chose to lay down ballast on the 
Bide of a public road. That ballast has not been used by the 
Municipality save to the extent for wbiob the price, viz., Rs. 1,094-8-8 
baa been paid to the appellants, that is, the sum lodged in Court 
and drawn out by the appellants. The Mumoipaliby has not enjoyed 
the benefit of the remainder of the ballast. The seotion nowhere 
imposes on a party any obligation to make compensation in respeob of 
that of which he has not enjoyed the benefit. Seotion 72 also does nob 
appear to us to help the appellants. It provides that a person to whom 
money has been paid or anything delivered by mistake or under coercion 
must repay or return it. The ballast in this caBe was neither delivered 

by mistake nor under coercion. 

For these reasons we think that the decision arrived at by the 
Court below was correct. We therefore dismiss the appeal with oostB. 

Appeal dismissed. 
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Auseei Lal and others ( Defendants ) v. Bam Bhajan 

OTHERS (Plaintiffs).* 

[6th April, 1905.] 

Pre-Bmption-Wanb-ul-ars-Construction of document-Partition of village in to 

‘separate mahals-Provisions of existing waj,b-ul-ar. as to pre-empt,on copied 
verbatim tnto wajib-ul-arzes oj new viahais. 

Where on partition of a village into two separate mahala the provisions of a 
former wajib-ul-arz, whioh recorded a custom of pre-emption as existing in 
favour of, amongst others. “ co-sharer* in the village, ■ ^recop^d^ria.m 
into the wajib-ul-arz of each of the newmahaH.it was held that the efieot of 

this was to leave to the oo-sharers in eaoh of the new “ aha . 13 ,^ 

t-irm inter se A “ village ” ( gaon mauza or deh) Is not the same tiling as 

a “ mahal" and meet not be confounded therewith ; nor does the b te a,k. 
\na ud of a village into separate mahals of necessity destroy all the 
re 03*1 existing rights as to pre emption of the oo-aharers in the village. 6 okal 
SrlilS ll). Lta Din v. v. 3fa« 

Singh (3) and Dalganjan Singh v. Kalka Singh (4), referred to. 

[Ref. 5 A. L. J. 79 ; 32 All. 265 : Con. 33 All. 605 : Fob 44 All. 77.] _ 

* First Appeal No. 276 of 1902 from a deoree of Baba Bipia Beharj Mukerji. 
Subordinrte Judge of Cawnpore, dated the 9th September 1902. 

(11 (lftfl51 I L R 7 All. 772. ( 8 ) (1996) I. L. R. 17 All. 226. 

% ‘weekly MM. P 100- W (1899) L L. B. 39 All. 1 . 
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This w*3 a suib for pre-emption of certain shares in various villages 
and arose out of the following oiroumstanoe. At the time of the last 
revision of settlement each of three villages, namely, Anti, Dhundar and 
Phalra, formed a separate mahal. A fourth village named Lalipur con¬ 
sisted of three mahals. Pharla still continues as one entire mahal. After 
2 2 B 4 6 w = fcbS revi9ion of settlement there was a perfeot partition of the 
N 113=2 A vil,ag09 ' Anti ' Dhun(3ar and Lalipur, whereupon one of the three mahals 
L. J. 313. ' in ma ’ J ™ was divided into three mahals, namely, Mahal Maniar 

Singh, Mahal Sheo Charan Lai and Mahal Ram Charan Lai. The plain¬ 
tiffs became the owners of the entire Mahals Sheo Charan Lai, and the 
defendant Maniar Singh of the entire Mahal Maniar Singh. In mauzas 
Anti and Dhundar the plaintiffs are co-sharers in Mahal Hukum Singh 
while the defendant Maniar Singh is the sole proprietor of Mahal Dal 
Kuar. The plaintiffs were before partition admittedly co-sharers with 
the defendont Maniar Singh in the four villages, but since partition they 
are not co-sharers in any of the new mahals in which the property, the 
subject-matter of the suit, is situate. This property was sold by Maniar 
Singh to the defendants 2—4, who are strangers, and it is this sale whioh 
the plaintiffs seek to pre-empt. At the time of partition a new wajib ul-arz 
was prepared for eaoh of the new mahals, but these wajib-ul-arzes record 
the custom of pre-emption as it previously existed : they are in faot ver¬ 
batim oopies of the old wajib ul-arzes of the villages before partition In 
the case of Mahal Musammat Dal Kuar in mauza Anti the new wajib-ul- 
arz thus describes the oustom:—" When a oo-sharer sells bis share, it iB 
purchased, first, by a near sharer, then a sharer in the iholt, then a sharer 
in the village, then a stranger gets it." In the case of Mahal Musammat 
Dal Kuar in mauza Dhundar, the new wajib-ul-arz reoords the oustom of 
pre-emption as follows:— When a oo-sharer wishes to sell or mortgage 
his share, then, first, a near sharer, after him a sharer in th epatti then a 
[604] sharer in the village takes it. When none of these takes it then 
a stranger gets it. In the case of Mahal Maniar Singh in mauza Lalipur 
the ouatom of pre-emption is thus reoorded in the new wajib-ul-arz •— 
" When & oo-sharer sells his share, then, first, a near sharer, and after 
him a sharer in the village takes it. When none of these takes it, then 
a stranger gets it. The defendant Maniar Singh having sold the property 
to a stranger, the plaintiffs olaimed the right of pre-emption as being 
sharers in the villages in whioh the mahals are situate, portions of whioh 
were the subject-matter of the sale. It was admitted that the plaintiffs 
are entitled to pre-empt the sale so far as regards the portion of property 
sold whioh is situate in mauza Phalra, but as regards the residue their 
claim was resisted on the ground that they were not oo-sharers with the 

vendor in any of the other mahals, shares in which belonged to the defen- 
danfc Maniar Singh. 

The Court of first inatanoa (Subordinate Judge of Cawnpore) held 
that the case was governed by the decision in the oasa of Mata Din v. 
Mahesh Prasad (1) and decreed the plaintiffs’ olaim. He found, however, 
tnat the price mentioned in the sale-deed, namely, Rs. 6,500 was fiotitious 
to the extent of Rs. 2,340, and that the true prioe was Rs. 4,160 only. 
The defendants vendees thereupon appealed to the High Court 
The Hon ble Pandit Sundar Lai for the appellants 
Babu Jogindro Nath Chaudhri, and Pandit Moti' Lai Nehru (for 
whom Pandit Mohan Lai Nehru), for the respondents. 
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Stanley, C. J. —The main question raised in this appeal is one upon 
which considerable divergence of opinion is to be found in the judgments 
of this High Court. It arises in a suit for pre-emption brought by the 
plaintiffs to have an alleged right of pre-emption established under the 
following circumstances. At the time of the last revision of settlement 
eaoh of three villages, namely, Anti, Dhundar and Phalra formed a 
separate mabal. A fourth village named Lalipur consisted of three 
, mahals. Phalra still continues as one entire mabal. After the last 
revision of settlement there was a perfeot partition [605] of the villages 
Anti, Dhundar and Lalipur, whereupon one of the three mahals in mauza 
Lalipur, was divided into three mahals, namely, Mahal Maniar Singh, 
Mahal Sheo Charan Lai and Mahal Ram Charan Lai. The plaintiffs 
became the owners of the entire of Mahal Sheo Charan Lai, and the defen¬ 
dant Maniar Singh of the entire of Mahal Maniar Singh. In mauza Anti 
and Dhundar the plaintiffs are co-sharers in Mahal Hukum Singh, while 
the defendant Maniar Singh is the sole proprietor of Mahal Dal Kuar. The 
plaintiffs were before partition admittedly oo-sharers with the defendant 
Maniar Singh in the four villages, but since partition they are not co¬ 
sharers in any of the new mahals in which the property, the subject- 
matter of the suit, is situate. This property was sold by Maniar Singh 
to the defendants 2—4, who are strangers, and it is this sale which the 
plaintiffs seek to pre-empt. At tbe time of partition a new wajib-ul-arz 
was prepared for eaoh of the new mahals, but these wajib ularzes record 
the custom of pre-emption as it previously existed ; they are in faot 
verbatim copies of the old wajib-ul-arzes of the villages before partition. 
In the case of Mahal Musammat Dal Kuar in Mauza Anti the new wajib- 
ul-arz thus describes the custom " When a co-sharer sells his Bhare, 
it is purchased, first, by a near sharer, then a sharer in the thok, then a 
sharer in the village, then a stranger gets it.” In the case of Mahal 
Musammat Dal Kuar in Mauza Dhundar, the new wajib-ul-arz reoords 
the oustom of pre-emption as followsWhen a oo-sharer wishes to Bell 
or mortgage his share then, first, a near sharer, after him a sharer in the 
vatti, then a sharer in the village takes it. When none of these takes it 
bhen a stranger gets it. 1 ' In the oase of Mahal Maniar Singh in mauza 
Lalipur the custom of pre-emption is thus recorded in the new wajib-ul- 

arz ; _•' When a oo-sharer sells his share, then, first, a near sharer, and 

after him a sharer in the village takes it. When none of these takes it, 
then a stranger gets it.” The defendant Maniar Singh having sold 
the property to a stranger, the plaintiffs olaimed the right of pre¬ 
emption as being sharers in the villages in which the mahals are situate, 
portions of which were the subject-matter of the sale. It is admitted 
that the plaintiffs are entitled to pre-empt the sale so far as regards the 
[608] portion of property sold which is situate id mauza Phalra, bub as 
regards the residue their claim is resisted on the grounds that they were 
not co-sharers with the vendor in any of the other mahals, shares in 
which belonged to the defendant Maniar Singh. 

The learned Subordinate Judge held that the ease was governed by 
the deoiaion in the oaie of Mata Din v. Mahesh Prasad (1) and deweed 
the plaintiffs’ olaim. He found, however, that the pnoe mentioned in 
the Bale-deed, namely, Be. 6,500 was fictitious to the extent of Bs. 2,340, 
and that the true prioe was Bs. 4,160 only. From his deoree this appeal 

has been preferred.___ 

(1) Weekly Notes, 1892, p. 100. 

825 

A 11-104 


1905 

April 6. 

APPELLATE 

Civil. 


27 A. 802= 
26 A. W. 

N. 116=2 A. 
L. J* 318. 



1905 

April 6. 

Appellate 

Civil. 

27 A. 602= 
26 A. W. 

M. 118=2 A. 
L. J. 313. 


27 All. 607 INDIAN HIGH COURT BBPOBT8 [¥ol. 

The appellants have raised before us the contention (l) that the 
plaintiffs, not being co-sharers in any of the mahals in which the pro¬ 
perty is situate, are not entitled to pre-empt the sale, save in regard 
to the portion whioh is situate in mauza Phalra, and (2) that the true 
amount of the purchase money was Rs. 6,600 ; and if the plaintiffs are 
entitled to pre-empt the sale they must pay this amount. 

The plaintiffs respondents’ case is that, though they are not co¬ 
sharers in the mahsls in question, they are co-sharers in the gaon or 
village, aud as suoh belong to the last class of pre-emptors mentioned in 
the new as well as the old wajib-ul-arzes. The defendants appellants 
contend that the word gaon , or village, as used in the new wajib-ul-arzes 
ought to bo construed as equivalent to mahal, and therefore the plaintiffs 
had no pre-emptive rights. They further contend that eaoh new wajib* 
ul-arz is evidence of a contraot entered into between the co-sharers in 
eaoh new mahal, and that the plaintiffs being no parties to the wajib-ul- 
arzes of the mahals in question, oannot take advantage of or sue upon 
suoh contract. 

I shall ffrst deal with the last mentioned contention. There appears 
to me to be a ready answer to it, namely, that the new wajib-ul-arz did 
not record a contraot but a pre-existing oustom which the parties desired 
to perpetuate. The old wajib-ul-arzes reoorded a right of pre-emption 
existing by custom, and the new wajib-ul-arzes reoorded the determination 
of the [607] old proprietary body to retain the old cuBbom notwithstan¬ 
ding the disintegration of the villages for fiscal purposes. If the right in¬ 
tended to be recorded in the new wajib-ul-arzes were a right spring¬ 
ing from contraot, it would not be properly described in the wajib- 
ul arzes as it has been, namely, as custom . As Strachey, C.J., observed in 
the case of Dalganjan Singh v. Kalka Singh (1):—" When a Settlement 
Officer records a oustom of pre-emption in the wajib-ul-arz of a new 
mahal created by perfect partition of an old one, what is that oustom ? 
It cannot be something absolutely new, or tho word ousbom would be a 
misnomer. It must therefore be something whioh existed before the 
new mabal and before the partition, something therefore which existed in 
the time of the old mahal, whioh has survived the partition and whioh is 
recognized as still applicable within the new mahal. In one of the oaBes 
cited to us, and no doubt in many other cases, the Settlement Officer 
simply oopied verbatim in the new wajib-ul-arz the pre emption clause 
of the old one. This implies that the old custom thus continued is 
regarded as a oustom of the oo-sharers still applicable to all who, not¬ 
withstanding the partition, stand in the relation of co-sharers,—not a 
custom reoessarily confined to go- sharers while members of the coparce¬ 
nary body of the old and undivided mahal.” In this view I entirely conour. 
From the faot that all the members of the coparcenary body of eaoh of 
the old undivided mahals acoepted on partition the pre-emption clauses 
contained in the old wajib-ul-arzes, it is manifest, I think, that their 
intention was to keep in foroe the old custom. The present case appears 
to me to be on all fours with the oase of Mata Din v. Mahesh Prosad (2), 
whioh was deoided by Mahmood, J. In that oase where a mauza 
originally consisting of one mahal was divided by perfeob partition into 
three mahals and a separate wajib-ul-arz waB prepared for eaoh of the 
new mahals in whioh was inserted the following olause relating to pre¬ 
emption :— The co-sharers of the mauza, provided that they pay the 

(1) (1899) I. L. R. 22 All. 9. (2) Weekly Notts, 1892, p. 100. 
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proper prioe, oan beooma pre-empbore, when a transfer of property is 1905 
made," ife was held that the right of pre-emption was not limited to co- Ai j ril 6. 
sharers in the mahal in whioh the property [608] sold was situate. There App ^ ATB 
is no force, therefore, in my opinion, in the contention that the plaintills qivil. 
are not in a position bo take advantage of the provisions of the new - 

wajib-ul-arzes. ^s^wT 

This leads me to the oonsideration of the true construction of the ^ 1 Jg _i 2 j 

olauses as regards pre emption in the new wajib-ul-arzes. In clear and L j 3,3 
unequivocal terms the right of pre-emption is given to sharers in the 
gaon or village. Now whether the word denoting village iB the Hindi 
word gaon, or the Arabio word mauza, or the Persian word deh, there is 
no ambiguity about it. It means a village and not part of a village, or 
a mahal in a village. In Wilson's Glossary “ mauza "is defined as one 
or more dusters of habitations and all the lands belonging to their pro¬ 
prietary inhabitants : a mauza is defined by authority to be a parcel or 
parcels of lands having a separate name in the revenue reoords and of 
known limits.” In the oase of Gokal Singh v. Mannu Lai, (1) Pethe- 
ram C. J., and Mahmood, J„ held that the term village, as used id a 
wajib-ul-arz, meant a definite area of land with houses upon it, and doea 
not necessarily imply a joint ownership of such land, inasmuch as after 
partition there may remain some community of interests and things held 
and used in oommon by all the inhabitants. Every one who lives in 
that area has a share in it and therefore may be regarded as a share¬ 
holder within the meaning of the wajib-ul-arz. In that case it was con¬ 
tended that after perfeot partition the whole of the inhabitable and 
cultivable area of the village being absolutely divided and the joint 
ownership of the ahares determined there ceased to be any entire thing 
whioh could be oalled a village in the sense in whioh the term was used 
in the wajib-ul-arz, for the reason that eaoh of the original oo-sharere was 
the owner of a separate property. The contention was properly in my 
opinion, rejected. A village does not cease to exist by reason of the sub¬ 
division ot its area for fiscal purposes into separate mahals. In the case 
of Mata Din v. Mahesh Prasad (2) Mabmood, J.. in his judgment says 

" I cannot interpret the word ' mauza to mean other than mauza. 1 

cannot limit it by saying that it only means a mahal, because I am 
aware that there may be a mahal including many mauzas. There may be 
[609] a mauza including more than one mahal, asm this very case. The 
two terms mauza and mahal are not convertible, and so long as the wajib- 
ul-arz is explict no reason is shown against its ordinary meaning 1 
understand a mauza to mean a mauza and a mahal to mean a mahal, 
and will not depart from the safe rule o| interpretation by holding other¬ 
wise in the Dresent oase that the word mauza only means a rnaba . 

In the oase of Ghure v. Mart Singh (2) my brother Knox passed the 
following oomment upon the decision in Mala Dm v. Mohesh Prasad : 

" This was one of those oases in which the village record of oustom pre- 
nared after partition was a verbatim copy from the reoord of village 
nnfltnms Drenared at the time of settlement. In that oase, whether from 
aooident or of design, the reoord of village oustom prepared after the parti¬ 
tion conferred in express terms a right of pre-emption upon the co-sharers 
of the mauza. In that oase the word mauza was deliberately used after 
partition had not only been intended but had been completed and not 
used as ‘‘ deh ” has been in the present oase when partition was not yet 


(1) (1885) 1. L- 7 All 7 ? 2 * 


(2) (1895) 1. lu R. 17 All. 22(j. 
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1BC8 within the horizon.” I gather from thie that my brother Knox did not 
Apbu,6. disapprove of the ruling of Mahmood, J., in the oaae to which I have 
Appellate D The decision of my brothers Blair and Banerji in the case of 

Civil. Sukhaeo Prasad v. Durga Prasad, Seoond Appeal No. 782 of 1902, as yet 
— unreported, is in entire agreement with the decision of Mahmood J 
»V5- Flndin e ^en no ambiguity whatever in the terms of the new waiib’ul- 

K. 118=2 A “ zes ifc appear8 t0 me that the Court * 8 boned to construe them acoor- 
L. J. 313. ' dlD g 60 fc be Plain sense of the words used, and that we ought not to put a 

construction oontrary to the plain sense in view of anything dehors the 
documents. So interpreting the wajib-ul-arzes, the decision of the Court 
below upon this branch of the oase appears to me to be correot, and the 
plaintiffs are entitled to pre-empt the sale. 

It only remains then for me to oonsider the question of the price 
which was agreed to be paid for the property. It appears to me that the 
finding of the Court below upoD this question oannot be supported It 
is largely based upon the evidence of the patwari Madari Lai, who says 
that a sum of [610] money whioh was handed over before the Registrar, 
namely, Rs. 2,171 was subsequently handed baok to the vendees in the 
presence of a number of persons. His evidence appears to me to be 
wholly inoredible. It is highly improbable that parties who were 
engaged in a device to preolude pre emption by inflating the prioe 
would, after handing over money in the presence of the Registrar, 
immediately take it baok in the presence of a number of persons 
The allegation is supported by the statement of Madari Lai alone. 
He deposed that the money was returned in the presenoe of Biz 
persons amongst whom were Gaya Din and Mangli Tiwari Both Gaya 
Din and Mangli were examined on behalf of the appellants and both 

money was not; returned in 
their presenoe. Mangli says that Maniar Singh took the money and 

went home along with him. I have no hesitation in ooming to the oon- 
olusion that the evidenoe of Madari Lai is untrustworthy There is no 
other evidenoe to support the finding of the Court below. I see no rea¬ 
son for distrusting the evidence afforded by the Bale-deed and the wit¬ 
nesses who testify to the payment of the entire consideration mentioned 
in the deed. I would therefore allow the appeal and modify the deoree 
by increasing the amount to be paid by the plaintiffs on pre-emption 

from the sum of Rs. 631 to Rs. 2,971 and would extend the time for 
payment. 

BURKITT, J.— Having had an opportunity of perusing the judgment 
of the learned Chief Justioe I have come (though not without some hesi¬ 
tation) to the conclusion that his^ deoision as to the meaning to be 

given to the words mauza or deh when ased in a wajib-ul-arz 
is oorreot. 

It is no doubt surprising that when tbe co-sharerB of a mauza have 
bo far intimated their desire, by entering into a perfect partition, to have 
nothing to do with one another in future, they should still agree to retain 
a custom of pre-emption by which the co-aharers of each separated 
mahal remain entitled to interfere to a large extent with transfers 
of land made by the separated co-sharers of other mahals which were 
comprised in the mauza before partition. I have no doubt that in 
a large number of cases tbe word 11 deh ” or “ mauza ” or “ gaon " crept 
L611J into the new wajib-ul-arzes through the ignorance or carelessness 
ot tbe Settlement Officer s muhanir when copying the wajib-ul-arz of 
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the parent mauza. Nevertheless it appears to me that the ^ ourrenb of 
authority in this Court is conclusive, that in oases of pre-emption between 
co-iharers of separate mahals which formerly were comprised in one 
mauza, where the word “mauza” or “deh” or “gaon” is used in oonneo- 
tion with the custom, we are bound to give to those words their ordinary 
meaning and Bhould not bold them to be synonymous with *mahal. I 
therefore oonour with the learned Chief Justice on the question of law 
raised in this appeal. As to the question of fact I have no doubt that 
the lower Court went wrong. The grounds on which the learned Sub¬ 
ordinate Judge held that the lower price was the true one are unsubstan* 
tial in the extreme. The evidence produoed for the vendees appellants 
is in my opinion oredible and truthful. It conclusively proves that the 
larger sum was paid. 

For the above reasons I ooncur in the judgment of the learned Chief 
Justice and assent to the order he proposes. 

By the Court.— The order of the Court is that the deoree of the 
Court below be modified by increasing the amount to be paid by the 
plaintiffs on pre-emption from the sum of Rs. 631 to Rs. 2,971. In 
other reapeots the appeal is dismissed. The time for payment will be 
extended for a period of Bix months from to-day. As the appellants have 
in part failed and in part succeeded in the appeal we make no order as to 


costs. 


Decree modified. 


27 A. 612 (=28 A. W. N. 129=2 A. L. J. 360). 

[612] APPELLATE CIVIL. 

Before Sir John Stanley , Knight, Chief Justice , and Mr. Justice 

Sir William Burkitt. 

Faiz-un-nibsa (Plaintiff) v. Hanif-un-nissa and othebs 

(Defendants)* 

[17th April, 1905.] 

Act No 1 of 1872 (Indian Evidence Act), section 92 -Construction of docume n t~Evi- 
dence inadmissible to show that a document purporting to be a sale-deed ts m 

reality a deed of gift • 

Held that extrinsio evidence is not admissible for the purpose of showing 
that a. document which purports to be, and on tbe faoe of it is, a deed of 
sale is in reality a deed of gift. Sah Lai Chand v. lndarjit (1) and Balktshen 
Das v. Legge (2) referred to. 

[Rev. 33 A. 340.] 

THE plaintiff in this case, Musammat Faiz-un-mssa, waB the owner 
a nnnflidnrftble amount of immoveable property, yielding an income of 
Sme R B 24 000 “ year. Sbe bed two sons, Abdul Ghafur and Abdnl 

Sbaknr, and two daughters, Musammat Kulsum and Musammat Haml- 
„n Abdul Shakur had an only daughter, Musammat Bashir-un- 

nissa and Abdul Ghafur had an only son, Ibrahim Ali Khan On 
the 27th of September 1889 Faiz-un-nissa executed a deed which pur- 
nnrted to be an out and out conveyance of a portion of her property in 
consideration of the sum of Rs. 60,000, in f avour of her daughter 

r^TT^iNo. 37 of 1903 from a deoree of Maulvi Maula Bakhsb, Assistant 
Judae of Aligarh, dated the 5th of November 1902. 

m SSi I L- H. S» AU. 371. (a) (1899) I. L. a 29 All. 113. 
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Hanif-un-nissa, her grandson Ibrahim AH Khan, and her grand¬ 
daughter Bashir-un-nissa. The sale-deed was in the usual form. It 
expressed that the vendor, while in a sound state of body and mind, 
and without compulsion or coercion, had made an absolute sale of 
tbe property to the vendees in equal shares for Rs. 60,000. It recited 
that the sale was lawful, legal, valid, unconditional and irrevocable, 
and that the whole of the consideration had been received by the vendor. 
It further stated that the vendees had been put into proprietary posses¬ 
sion like the vendor. Lastly, the deed contained a covenant that if the 
vendees were deprived of possession of any part of the property sold, they 
would be entitled to reoover from the vendor a proportionate part of the 
sale consideration. On the 5th of September 1901 tbe vendor filed the 
present suit, in whioh she asserted that the sale-deed of tbe 27th of Sep¬ 
tember 18S9 was a fiotitious document executed in order to proteot her 
[613] against tbe importunities of her son Abdul Shakur. She alleged 
as was the faot, that no consideration had ever passed ; and she prayed 
in the alternative for payment of the consideration or for restoration of 
the property to whioh the deed in question related, or so much of it as 
remained in tbe hands of the defendants. The defendants pleaded that 
the supposed sale was not in reality a sale at all, but was a gift, though 
the dooument evidencing it was in the form of a sale deed. The Court of 
first instance (Additional Subordinate Judge of Aligarh) accepted this 
contention, and aooordingly dismissed the suit. The plaintiff thereupon 
appealed to the High Court. 

Babu Jogindro Nath Chaudhri and the Hon’ble Pandit Sundar Lai 
for the appellant. 

Sir Walter Colvin and Mr. Abdul Majid , for the respondents, 

Stanley, C. J., and Burkitt, J.—The only point involved 
in this appeal is whether or not extrinsio evidence is admissible for 
the purpose of showing that a dooument whioh purports to be, and 
is on the face of it, a deed of sale is in reality a deed of gift. The 
plaintiff, Musammat Chaudhrain Faiz-un-nissa, inherited from seve¬ 
ral relatives a considerable amount of immoveable property, representing 
an income of about Rs. 24,000 a year. She had two Bona, namely, Abdul 
Ghafur and Abdul Shakur and two daughters, Musammat Kulsum and 
Musammat Hanif-un-nissa. Abdul Shakur had an only daughter, namely, 
Musammat Bashir-un-nissa and Abdul Ghafur had an only son Ibrahim 
Ali Khan. On the 27th September 1889 the plaintiff exeouted a deed 
whioh purports to be an out and out conveyance of portion of her pro¬ 
perty in consideration of the sum of Rs. 60,000 in favour of her daughter 
Hanif-un-nissa and her grandson and granddaughter Ibrahim Ali Khan 
and Bashir-un-uissa. This is the dooument whioh has given rise to this 
litigation. There is a statement in the deed that the entire considera¬ 
tion had been paid. The grantees under it were at the date of the deed 
minors. On its execution mutation of names was effeoted in their 
favour, but up to the year 1895 the plaintiff continued to manage the 
property on their behalf. Subsequent to the date of this deed the plaintiff 
exeouted deeds [614] of gift in favour of her daughter and grandson 
Ibrahim Ali Khan, and she has in faot parted with all her property. 

The suit out of whioh this appeal has arisen waB brought by the 
plaintiff for recovery of possession of the property comprised in the con¬ 
veyance of the 27th of September 1889, on the ground that the deed was 
executed by the plaintiff in order to proteot herBelf against the importu- 
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nltios of her boq Abdul Shakur Khan, who had become a profligate and 
spendthrift, and that it waB fictitious ; and in the alternative for pay- 
ment of the amount of the consideration money with interest, and that if 
neoessary payment be enforced by sale of the property. As portions o 
the property comprised in the deed have been sold by the grantees there- 2 7 a. 612= 
under to several purchasers, to the portion so sold the plaintiff lays no 25 A^W. 
claim in this appeal. Only the property which remains in the hands of 
the defendants respondents is the subject-matter of the appeal. 1 e 
defence to the suit is that the transfer of the 27bh of September 1889 
was made out of natural love and affection, and was iD fact a deed of gift, 
though it took the form of a deed of sale. This defence found favour 
with the learned Subordinate Judge. He came to the conclusion that 
the plaintiff Dever intended to claim payment of the consideration and 
that the real consideration was natural love and affection. From this 
deoiflion the present appeal has been preferred. A number ot witnesses 
were examined on behalf of the respondents to prove that the intention 
of the plaintiff when she executed the deed was to make a gift of the 
property and not to receive payment of the price. This at once raises 
the auestion whether evidenoe was admissible to prove an unexpresse 
intention varying from that whioh the words used in the document im¬ 
ported On the determination of this question this appeal must succeed or 
fail It is admitted by the learned council for the respondents that nothing 
can be elicited from the acts and oonduob of the parties after the execution 
nf fhV deed as their acts and conduct would bo as consistent with 
fLir nossession as the vendees as with that of donees. We may 
observe however, as to this that in all subsequent documents the 
, * nfa rAHnondenfcs are described as vendees only, and in one 

dooument the distinction between the nature of the deed of [61S] 

deed of Sift of the 12th of August 1890 is emphasized. This is a pet.- 

:. e ® ° , in u Wll9 filed by the plaintiff as oertifioated guardian of the res- 

/Uhrlh m Ali Khan on the 4th of October 1895 (No. 100C of the 

PO n D n a rdf In Shat petition there is the statement that the petitioner is 

be s ia zaSar and lambardar of most of the villages sold by the 

netitioner for consideration and for services rendered to Musammat 
petitioner Ibrah i m Ali Khan and Musammat Bashir-un-mssa under 

1« deed registered on the 29th of September 1889, and also of all 
given by the petitioner in gift to Musammat Hanif-un-mssa 
th dir the deed of gift registered on the 14th of August 1890 in oonside- 
IS the services rendered by her and the said persons have been 
frem thl dates of the sale and the gift in exclusive possession and en.oy- 
t „f \L‘ respective properties, etcetera. The plaintiff in this docn- 
d »ws a clear distinction between the deed of the 29th of 
g nlamtinr 1889 and the subsequent deed of gift of the 12th of August 
IRqn Before we deal with the legal question wbiob has been raised, it 
1890 . to refer to the language of the deed of the 27th of September 

?889 Sr a recital of the title of the plaintiff, the plaintiff purports 
J 88 . i. he nroperby, using the following wordsNow I, the exe- 

tntln? while in a sound state of body and mind, have of my own free 
oatanb, * without the coercion and compulsion of any one, 

will and accord, an^ ^ # # to Mu0ammab Hanifa * * * Ibrahim 

M ? 0 ^ 6 7 8 * * * and Basir-an-nissa in equal shares in lieu of 

Rs. eaOOO." Then follows this statement:-” The sale is lawful, legal, 
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valid, unconditional and irrevocable. I received the entire sale conside¬ 
ration aforesaid in full from the vendees aforesaid and bought it to my 
use and enjoyment. Not a single shell out of the sale consideration 
entered in this dooumenb as payable to me, the exeoutant, remains 
unpaid by the vendees I have removed my possession from the afore¬ 
said property sold, specified below, and pub the same in proprietary 
possession of the vendees aforesaid, and made them owners in posses¬ 
sion like myself. Now I and my representatives have no longer any 
claim or right to the property sold and the consideration thereof." 
[616] At the end of the deed there is a covenant for title whioh is not 
consistent with the suggestion that the deed was intended to be a deed 
of gift. It is as follows“ If for any reason the whole or a portion of 
the property sold passes out of the vendees’ possession, the vendees 
shall have power to realize the sale consideration to the extent of the 
loss from my property in any way they like.” If Musammat Faiz-un- 
nissa had been making a gift of the property it is not likely that she 
would have bound herself to pay to the donees the value of any of the 
property of which they might for any cause be deprived. 


It is admitted that no portion of the consideration money was paid. 
If there had been any controversy as to this, evidence would have been 
admissible to prove that there had been no such payment. Their Lord- 
ships of the Privy Counoil in the case of Sah Lai Chand v. Indarjit (1) 
held it to be settled law that, notwithstanding an admission in a sale- 
deed that the consideration has been received, it is open to the vendor to 
prove that no consideration has been aotually paid.” " If it was not 
so, their Lordships add, ‘ facilities would be afforded for the grossest 
frauds. The Evidenoe Act does not say that no statement of faot in a 
written instrument may be oontradioted by oral evidence, but that the 
terms of the contract may not be varied, &c.” In admitting evidence 
to prove that what on the faoe of it was a sale-deed was really intended 
to be and was a deed of gift, the Court below has offended against one 
of the fundamental rules of construction whioh forbids the admission of 
extrinsic evidenoe with a view to setting up an intention inconsistent 
with the plain meaning of the dooument itself. Seotion 92 of the Indian 
Evidence Aot embodies this rule in dear and unequivocal terms. It 
provides that when the terms of any contract, grant or other dis¬ 
position of property, or any matter required by law to be reduced 
to the form of a document, have been proved as required by the. pre¬ 
ceding seotion, no evidenoe of any oral agreement or statement 
shall be admitted as between the parties to any suob instrument, 
or their representatives in interest, for the purpose of contradic¬ 
ting, varying, adding to or subtracting from its terms.” There are some 
[617] exceptions to the rule set forth in the seotion, but this oase dearly 
cannot be brought within any of these. Sir Walter Colvin has suggested 
that proviso (6) might apply, but he did not press the point. This proviso 
runs as follows : Any fact may be proved whioh shows in what manner 
the language of the document is related to existing facts.” It manifestly 
relates to the admissibility of evidenoe necessary to make the words whioh 
are used fib the external things to whioh the words are appropriate. For 
example, if lands at a oertain plaoe in the grantor’s occupation are con¬ 
veyed by a dooument, extrinsio evidenoe is admissible to show what lands 
were in his occupation. So also if a gift be made to a man's ohildren, 

(1) (1900) I. L. R. 22 All. 371. 
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exfcrinsio evidence would bo admissible bo define who bbe children were. 
Other instances might be multiplied. The question before us is really 
concluded by the deoision of their Lordships of the Privy Council in the 
oase of Balkisken Das v. Legge (1). In that case a deed of sale of land for 
value was accompanied by a deed of agreement between the parties for 
repurchase by the vendor on payment by him of a sum of money on a 
future date. The deeds were followed by transfer of possession to the 
vendee and by his receipt of pro6ts. The vendor did not exeroise his right 
of repurchase, but after a number of years gave notice of bis intention be 
redeem and brought a suit to enforce his right of redemption as upon a 
mortgage by conditional sale. Evidenoe of the respondent and another 
party was admitted by the Subordinate Judge for the purpose of proving 
the real intention of the parties, and that evidence was to some extent 
relied upon in both Courts. Their Lordships laid down that the Courts 
below were wrong in admitting evidence for the purpose of proving the 
intention of the parties, and that the oase must be deoided on a considera¬ 
tion of the contents of the documents themselves. They stabe in their 
Judgment:—“Their Lordships do not think that oral evidence of intention 
was admissible for the purpose of construing the deeds or ascertaining the 
intention of the parties. By seotion 92 of the Indian Evidenoe Act (Act I 
of 1872), no evidence of any oral agreement or statement oan be admitted 
as between the parties to [018] any such instrument, or their representa¬ 
tives in interest, for the purpose of contradicting, varying or adding to, 
or subtracting from its terms, subjeot to the exceptions contained in the 
several provisos. It was conceded that this oase could nob be brought 
within any of them. The oases in the English Court of Chancery which 
were referred to by the learned Judges of the High Court have nob, in 
the opinion of their Lordships, any application to the law of India as laid 
down in the Acts of the Indian Legislature. The oase must therefore be 
deoided on a consideration of the contents of the documents themselves 
with such extrinsio evidenoe of surrounding oircumetanoes as may be 
required to show in what manner the language of the documents related 
to existing facts." In view of this clear statement of the law, it is un¬ 
necessary for u 3 to consider the decisions to which we have been referred. 
The question before us is not one in regard bo the admissibility of evi¬ 
dence to show that a recital of faot in a conveyance or contraot is erro¬ 
neous, but of evidenoe to vary a deed the language of whioh is plain and 
unambiguous. We therefore must allow this appeal. 


The plaintiff claims reoovery of the property, the subjeob-matber of 
the deed of conveyance, or in the alternative payment of the price. She 
dearly is nob entitled to enforce her claim for recovery of the property, 
but she is in our opinion entitled to recover the price. We do nob 
think that thiB iB a case in whioh we should award his past interest on 
the purchase money for the past time. We therefore set aside the deoree 
of the Court below and give a decree to the plaintiff for reoovery from 
the defendants of the sum of Rs. 60,000 with interest at the rate of Bix 
per oenb. per annum from this date, and declare that the plaintiff is 
entitled* to a oharge or lien on the property nowin the hands of the 
defendants for the amount decreed. We direot that in default of payment 
by the defendants of the said sum, with interest, within six months 
from this date, the property in their han dB or a sufficient part thereof b e 

(1) (1899) I. L. R. 22 All. 149. 
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sold to satisfy tbo decree. The defendants must also pay to the plaintiff 
the costs of this appeal and also the oosts in the Court below. 

[619] The plaintiff is willing in lieu of a deoree for the purchase 
money to take a re-conveyance of the property remaining in the hands 
of the defendants respondents at the date of the institution of the suit. 
We therefore direct that a rider be added to the decree that if within 
two months from this date the defendants respondents re-transfer the 
property remaining in their hands at the date of the institution of the 
suit free from incumbrances created by them or any of them and deliver 
up possession of the same to the plaintiff appellant, the same shall be 
aooepted as in full satisfaction of the decree, save in respect of the oosts 
hereby awarded to the appellant, and the deoree shall not be executed 
save in respeot of costs. 

Appeal decreed. 


27 A. 619 (=2 A. L. J. 376=28 A. W. N. 132.) 

APPELLATE CIVIL. 

Before Mr. Justice Batierji and Mr. Justice Richards . 
Munawar Husain ( Judgment-debtor ) v. Jani Bijai Shankar 

AND OTHERS (Decree-holders)* 

[25th April, 1905.] 

Execution of decree—Limitation-Act No. XV of 1877 (Indian Limitation Act ), Sche■ 
dtile 11, Article 179—- Application “in accordance with law'*—Application which 
could not legally be granted—Act No. IV of 1882 ( Transfer of Property Act), 
section 90. 

A deoree which was partly a decree under seotion 88 and partly a deoree 
under section 90 of the Transfer of Property Act, 1882, was passed on the 2nd of 
December 1885. The deoree-holders having brought to sale a portion of the 
mortgaged property, applied, on the 29th of November 1897, for execution 
against the non-hypothecated property of the mortgagor. The judgment-debtor 
objected that this application was premature, as the whole of the mortgaged 
property had not been sold. This objection was rejeoted by two Courts, but was 
allowed by the High Court in second appeal. On the 26th of August 1901 the 
deoree-holders applied for sale of the remainder of the mortgaged property. Held 
that this application was barred by limitation. Chattar v. Newal Singh (1) 
followed. 

[Foil. 33 Cal. 867 ; 28 All. 387; Not Fol. 21 I. C. 782=14 M. L. T. 580=26 M. L. J • 
83=1914 M. W. N. 157 ; Ref. 10 C. L. J. 19=2 1 . C. 941; 9 0. L. J. 443=13 
C.W. N. 533=1 1. C. 57; 34 Bom. 189; 40 Mad. 989; 35 Mad. 622; 63. L C. 362; 
Diet. 5 I. C 480.] 

The facts out of which this appeal arose were as follows :— 

A deoree for Bale of mortgaged property was passed on the 
2nd of December 1885. The deoree further provided that in the event 
of the proceeds of such sale proving insufficient, the person and other 
property of the mortgagor would be liable. [620] The deoree-holders 
proceeded to execute the deoree, and after taking some steps for 
realizing the amount of it by sale of a part of the mortgaged 
property, they, one th e 29th of November 1897, made an application 

* Seoond Appeal No. 1081 of 1902, from a deoree of F. W. Brownrigg, Esq., Dis¬ 
trict Judge of Aligarh, dated the 9th of September 1902, reversing a decree of Maulvi 
Muhammad Ahmad All Khan, Subordinate Judge of Aligarh, dated the 23rd of June 
1902. 


(1) (1889) I. L. l R. 12 All. 64. 
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to the Court, for sale of non-hypotheoafced property. The judgment- 
debtor objeoted bo that applioatioo on the ground that it was prema¬ 
ture, the whole of the mortgaged property not having been ex¬ 
hausted. The objection was overruled by the Court of first instance and 
the lower appellate Court, bub it prevailed in the High Court, which 
held that the deoree-holders were not entitled to proceed against non- 
hypotbecated property at that stage, and dismissed the application for 
execution. On the 36th August 1901 the present application was made 
for sale of the remainder of the mortgaged property. The Court of first 
instance (Subordinate Judge of Aligarh) gave effeot to the judgment-deb¬ 
tor’s objection that execution of the decree was time-barred and dismissed 
the application. That decision was, however, reversed by the lower 
appellate Court (District Judge of Aligarh). The judgment-debtor there¬ 
upon appealed Co the High Court. 

Munshi Ookul Prasad (for whom Dr. Satish Chandra Banerji) for 
the appellant. 

The Hon’ble Pandit Sundar Lal t and Pandit Moti Lai Nehru (for 
whom Pandit Mohan Lai Nehru), for the respondents. 

Banerji and Richards, JJ.—This appeal arises out of an applica¬ 
tion for the execution of a decree and the only question which we have 
to determine iB that of limitation. The decree was passed on the 2nd of 
December 1885 for sale of mortgaged property. It further provided that 
in the event of the prooeeds of suoh sale proving insufficient, the person 
and other property of the mortgagor would be liable. The deoree was 
thus a combination of decrees under section 88 and 90 of the Transfer 
of Property Aot. The deoree-bolder proceeded to exeoute the deoree, and 
after taking some steps for realizing the amount of it by sale of a part of 
the mortgaged property, they on the 29th of November 1897, made an 
application to the Court for sale of non-hypobheoated property. The judg¬ 
ment-debtor objeoted to that application on the ground that it was prema¬ 
ture, [631] the whole of the mortgaged property not having been exhaust¬ 
ed ' The objection was overruled by the Court of first instance and the 
lower appellate Court, but it prevailed in this Court, which held that the 
deoree-holders were nob entitled to proceed against non-hypobbeoated 
property at that stage, and dismissed the application for execution. On 
the 26th August 1901 the present application was made for sale of the 
remainder of the mortgaged property. The question is whether this 
application is barred by limitation. It is admittedly barred unless the 
operation of limitation is saved by the previous application of the 27th 
of November 1897. If that application was an application in aooordanoe 
with law it would afford to the deoree-bolder a fresh start for the com¬ 
putation of limitation. We have therefore to consider whether that was 
an application in accordance with law within the meaning of article 179 
of the second schedule to the Limitation Aot. It has been held by this 
Court in Chattar v. Niwal Singh (1) that the berms ‘ applying in accor¬ 
dance with law ” mean applying to the Court to do something which by 
law that Court was competent bo do. It does not mean applying to the 
Court to do something which, either bo the deoree-bolder's direct know¬ 
ledge of faots or his presumed knowledge of law he knew that the Court 
was incompetent to do. The same view was held in a reoent unreported 
case B S. A. No. 165 of 1902, decided by Mr. Justice Aikman on the 
28th of May 1903. The facts of the case last mentioned are very 

-(1) (1889) I. L. R. 12 All. 64. 
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similar to those of the present case. Applying the principle of the rulings 
to which we have referred, we must hold that the application of the 29th 
November 1897 was not an application to the proper Court for execution 
in accordance with law, and consequently that application could not 
save the operation of limitation. We accordingly allow the appeal, and, 
setting aside the decree of the lower appellate Court with costs here and 
in the Court below, restore that of the Court of first instance. Costs in 
this Court will inolude fees on the higher scale. 

Appeal dismissed. 


27 A. 62-2 (=25 A. W. N. 134=2 A. L J. 388.) 

[622] MISCELLANEOUS CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Richards. 


Chhedi ( Defendant) v. Gulab ( Plainiff ).* 

[25th April, 1905.] 

Act No IX of 1887 (Provincial Small Cause Caurts Act), Schedule II, Art. 28— Small 
Cause Court—Jurisdiction—Suit to recover moveable property by right of 
inheritance . 

Held that a suit to recover speoifio moveable property olaimed by right of 
inheritance and alleged to be wrongfully retained by the defendant is a suit 
within the jurisdiction of a Court of Small Causes and is not exoluded by artiole 
28 of the second sohedule to Aot. No. IX of 1887. Kapalee Bewah v. Reshram 
Kocch (1) and Moheshur Mondul v. Koilash Nath Mundul (2) followed. 

[Ref. 27 Cal. 773 ] 

The faots of this oase are briefly as follows :— 

The son of the plaintiff had married the daughter of the defendant. 
The defendant’s daughter died. Subsequently the plaintiff’s Bon died 
intestate. The plaintiff then as heir to her son sued the defendant to 
recover from him certain jewellery whioh the plaintiff alleged to have 
been given to the defendant’s daughter on her marriage. The suit was 
brought in a Court of Small Causes, whioh gave the plaintiff a deoree. 
Thereafter the defendant moved the District Judge to make a reference to 
the High Court under seobion 646 B of the Code of Civil Procedure upon 
the ground that the hearing of the suit by a Court of Small Causes was 
exoluded by article 28 of the seoond sohedule to the Provincial Small 
Cause Courts Aot, 1887. The Distriot Judge aooordingly submitted the 
case for orders. 

The applicant was nob represented. 

Munshi Bari Bans Sahai , for the opposite party. 

Banerji and Richards, JJ.—This is a reference by the Distriot 
Judge of Allahabad under s. 646 B of the Code of Civil Procedure. He 
is of opinion that the suit was nob cognizable by a Court of Small Causes 
and that the Judge of the Small Cause Court at Allahabad in entertaining 
the suit exercised a jurisdiction not vested in him by law. The olaim 
was for recovery of oertain ornaments or their value, upon the allegation 
that they were given to the plaintiff's daughter-in-law at her marriage; 
that upon the death of the daughter-in-law, who died at the house 
of the defendant, her father, he appropriated the ornaments; that 
the plaintiff’s sod, Data Din, the husband of [623] the defendant’s 

• Miscellaneous No. 27 of 1905. 

(2) (1880) 7 0. L.R. 71. 


(1) (1869) 11 W. R. 93. 
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daughter, succeeded to the property by right of inheritance to his 1905 
■wife, and that upon his death it passed to the plaintiff, his mother Ap ril 2 5. 
as his legal representative. The value of the suib was Rs. 100. MIB0Er ^ 
The learned Judge is of opinion that “the suit comeB under article LANE0US 
28 of the second sohedule to the Provincial Small Cause Courts Act and civil. 

is one “ for the whole or a share of the property of an intestate. We rT 

do nob agree with the learned judge. The article in our opinion contem- ^ ^ ^ 

plates a suit between rival claimants to the property of an intesbate and 13 4 =2 4 . 

applies to suits in whioh the olaim is made to the whole or a share of the l. j, 335. 
property of an intestate as such. This is not a suib of that description. 

With reference to a similar provision in section 6 of Aot No. XI of I 860 it 
was held in Kapalee Beewah v. Keshram Kooch (l) that a suit by a widow 
as heiress of her deceased husband for personal property oarried away by 
the defendants was not excluded from the jurisdiction of a Court of 
Small Causes. A similar view was held in Moheshur Mondul v. Katlasfi 
Nath Mundal (2). We agree with those rulings, and are of opinion that 
this suib does nob fall within the purview of article 28 and was oogmza- 
bie by the Court of Small Causes. For the above reasons we deoline to 

interfere, and direot that the record be returned. 


27 A. 623 (=25 A. W. N. 135 =2 A. L. J. 716.) 

reyisional criminal. 

Before Mr. Justice Aikman. 

rta thf Matter op the Petition of Chet Ram and others.* 

[27th April, 1905.] 

Criminal Procedure Code, sections 107, 118 and 406 -Security for keeping the peace- 

that no appeal will lie from an order under seotion 118 of the Code 
of Criminal Procedure requiring security to be furnished for keeping the peace. 

[Ref. 14 Cr. L. J. 646=211. C. 456=25 M. L. J. 453=14 M. L. T. 28=1913 M. W. N. 
715=37 Mad. 126-3 

IN this OMB Jiraj. Bhure, Chet Bam and several other persons were 
ordered by a Magistrate of the first olass o find security for keeping the 
in varying amounts for the space of one year. Against this order 
T ? ind Bhure appealed to the Magistrate of the distnot, who heard 
J™ 3 a nl a l but r624l r jeoted it. Jiraji and Bhure then applied to the 
nth Court fo^evisiou of the orders of the Courts below, but were again 
H gh C aafnl Chet Bam and the others appealed separately to the 
“ T Titratewtorejeeted their appeals also. They also then 
moiid the High Court in revision, oomplaining that no notice had been 
E? t them of the date upon whioh their appeal to the Distnot 

Magistrate would be heard, and they were therefore unable to have 
twelves presented at the hearing. This ground was supported by 
^ ffiiri nfTrrai At the hearing of the application for revision in 
!£ S courVthi question was raised whether any appeal lay at ail to 

the £* Soroi/i and Babu Satya Chandra Mukerji, for the appli- 

cants. ___ 


Criminal Revision No. 92 of 1905. 


(1) (i860) U W\ B- 98. 


(2) (1880) 7C. L. R. 71. 
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1905 Th9 Assistant) Government! Advooate (Mr. W. K. Porter), for the 

April 27. Crown. 

Revisional Airman, J.— By an order passed under section 118 of the Code of 
Criminal. Criminal Procedure the applicants were directed to execute a bond with 
~~ sureties for keeping the peaoe. The order was passed by a Magistrate of 
25 A W~~ 0 ® r0<3 cla8B< Against this order they presented an appeal to the learned 

N. 135=2 A. District Magistrate, by whom it was dismissed on the 2nd of January 
L. J. 716. last. The applicants apply to this Court to interfere in revision on the 

ground that no notioe was given to them or their pleader of the date fixed 
for the hearing of the appeal. In support of this application an affidavit 
is filed by one Jirraj, who had also been ordered by the Magistrate 
to furnish seourity for keeping the peaoe. In my opinion this affida¬ 
vit is worthless. I find on the learned District Magistrate’s reoord an order 
passed by him upon an application for rehearing of the appeal, in whioh 
order it is stated that the applicant's pleader was informed of the date fixed 
for the hearing of the appeal. No affidavit by the pleader is filed. Apart 
from this, there is another reason why I should decline to interfere. It is 
this. Seotion 118 of the Code of Criminal Procedure authorizes a Magis¬ 
trate to make an order in oases in whioh "it is in his opinion proved to 
be necessary for keeping the peaoe or maintaining good behaviour.” Now, 
although section 406 does give a right of appeal to the Distriot 
[628] Magistrate from an order to give seourity for good behaviour, 
no where in the Code is any right of appeal given from an order to give 
seourity for keeping the peaoe. Seotion 404 of the Code provides that no 
appeal shall lie from any judgment or order of a Criminal Court, exoept 
as provided by this Code or by any other law for the time being in foroe. 
From the language of his judgment in this and in the connected case 
whioh is before me it appears that the learned Distriot Magistrate is 
under the impression that an appeal does lie to him from orders for 
giving seourity to keep the peace. But this is a mistake. The applicants 
had no right of appeal, and no right to be heard at all. For the above 
reasons I dismiss this application. 


27 A. 625 (=25 A. W. N. 136=2 A. L. J. 371.) 

APPELLATE CIVIL 

Before Mr. Justice Banerji and Mr. Justice Richards. 


Baldeo Prasad and Another (Plaintiffs) v. Ibn Haidar' 

and OTHERS (Defendants) * 

[28th April, 1905.] 

Act No. IV of 1882 (Transfer of Property Act), sections 88 and 89— Civil Procedure 
Code, section 235— Execution of decree—Limitation Act No. XV of 1877 (Indian 
Limitation Act), schedule II, articles 178 and 179. 

Held that an application, framed as an application under seotion 235 of the 
Code of Civil Prooedure, for execution of a deoree under seotion 88 of the Trans¬ 
fer of Property Aot, being in substanoe, though not in form an application for 
an order absolute under seotion 89 of the Aot, is an application for execution 
made in accordance with law, and as auoh will give a fresh starting point for 

* First Appeal No. 235 of 1902 from a decree of Maulvi Muhammad Tajammul 
Husain, Subordinate Judge of Fatehgarh, dated the 29th of July 1902. 
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N. 136—2 A. 
L. J 371. 


limitation. Oudh Behari Lai v. Nageshar LaKD-Chunni Lai v. Doramnafi(2), ig03 
ihtnad Alt v. tfawan (3) and Vdit Narain v. Jagannath (4) referred to. APRIL 28. 

[Ref. 33 Cal. 867=4 C. L. J. 141; 29 All. 279=4 A. L. J. 146=27 A. W. N. 46; 2 I. 0. — 

433=8 M. L. T. 232.] CVTIL- 

The fftofcfl out of wbioh this appeal arose are as follows: s~Tob— 

A decree under section 88 of the Aot was passed in favour of two 27 A 626 

persons, Baldeo PraRad and Ram Ghulam, on the 13th of April 1895 A ' W - 
and the date fixed in it for payment of the mortgage money was the ldbh 

of October 1895. _ . 2 

[626] On the 11th of April 1898 Baldeo Prasad, one of the deoree- 

holders, on his own behalf and on behalf of the other decree-holder, made 

an application for the sale of the mortgaged property It wasnot in 

terms an application for an order absolute for sale under se t.on 89 of 

the Transfer of Property Aot, 1882, but it was in l t,be _ u ® aal /° r . m , 0 p “ 
application for exeoution under section 235 of the Code of Civil Pro¬ 
cedure It was, however, treated by the executing Court as equivalent 
to an application for an order absolute under section 89^ for that Court 

made an order directing that “ notice under sect'on Sg be issuod to t e 
* a *. ” A notice was accordingly issued, but it was return 

ffSSSfftS- the deoree-bolder’s pleaded failed to furnish the prc- 

per addrlss of the judgment-debtors, the case was struck off the file on 

4th Oifthe IMh'of February 1901 another application in almost the 

unde section 89 

upon the previous been aZny 

was m fact moorreo ^ bowe7er) a99umo d that suoh an order 

sr;:-. «, »»« *-* ts: 

as“ lh ‘ 
i - »./>»,... 

. Th ° ® ,.^ P l7tih of June 1901, the Court recording the following 
dismission thehit w applioabio a was made for an order absolute. 

° rd ® r • . ,“ PP ® n waB B t r uok otl for default. So long as a decree 

SsZe is P not prepared the property cannot he sold. Application d,s- 

H ili□ nr A(xr bhe oresent application was made on 

as ■ "« 89 - 

^"Thc Comt to wit this application was made (Subordinate Judge 
ine uouru u conclusion that execution [627J of the 

of Farrukhabad) came to h ftocordipgly aisffii09ed the application. The 
deoree was time Darreo, Hioh finnrfe 

POT of the 1 Transfer of Property Aot, 1882, for an order absolute 
fttal”, which hal been dism issed by the Cou rt below^th^roundof 


III 11890) I. L. R- 1® All. 278. 
§ (1888) I. L. B. 20 All. 302. 


(9) (1902) I. L. R. 24 All. 542. 
(4) (1904) 1. All. L. J. Rep. 16. 
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1905 limitation. The only question whioh we have fco determine in this 
April 28. appeal is whether the application is time-barred. 

‘Appellate The deoree nuder 8eoblon 88 of fche Act was passed in favour of two 
Civil. persons, Baldeo Prasad and Ram Ghulam, on the 13th of April 1895, and 
- ^ the date fixed in it for payment of the mortgage money was the 13th of 

2 25 A A 6 w~ Oot3ober 1895 - The preB0nb application was made on the 19th of May 

N. 136=2 A. 1902 ‘ Whetiher this application is governed as to limitation by article 
L. J. 371. ’ 178 or b y article 179 of the second sohedule to the Limitation Act, it 

would be time-barred, unless the operation of limitation was saved by 
certain applications which were made in the interval, and to whioh I 
shall presently refer. 

On the 11th of April 1898 Baldeo Prasad, one of the deoree- 
holders, on his own behalf and on behalf of the other deoree-holder, 
made an application for the sale of the mortgaged property. It was not 
in terms an application for an order absolute for sale under section 89, 
but it was in the usual form of an application for execution under 
seotion 235 of the Code of Civil Procedure. It was held by a Full Benoh 
of this Court in Oudh Behari Lai v. Negeshar Lai (1) that an application 
for an order absolute under seotion 89 of the Transfer of Property Aot 
is an application in execution subject to the rule of procedure governing 
such matters, and that an application for execution of the deoree under 
seotion 88 of the Act is a good application under seotion 89 and a separate 
application is not requisite. Upon the authority of this ruling the appli¬ 
cation made in this case on the 11th of April 1898 may be deemed to be 
an application under seotion 89. The record shows that it was treated by 
[.628] the Court as suoh, as the Court made an order directing that 
‘ notice under section 89 be issued to the judgment-debtor.*’ A notice 
was accordingly issued, but it was returned unserved, and, as the deoree- 
holder s pleader failed to furnish the proper address of the judgment- 
debtors, the case we as struck off the 61e on 4th June 1898. 

On the 13th of February 1901 another application in almost the 
same berms as the previous application was filed. The Court caused some 
formal defecb in it to be amended, and then the officer of the Court 
reported that an order absolute under section 89 had been prepared upon 
the previous application of the 11th of April 1898. This report was in faot 
incorrect, as no order under seotion 89 had been actually made or pre¬ 
pared. The Court? however, assumed that such an order had been passed, 
but on the 27th of February 1901 rejeoted the application, under the 
provisions of seotion 245 of the Code of Civil Procedure, on the ground 
that it had not been accompanied by an extract from the Collector's 
register as required by seotion 238 of the Code. 

The next application was made on the 29th of May 1901. Ib was 
dismissed on the 17bh of June 1901, the Court recording the following 
order: It appears that an application was made for an order absolute, 

but that application was struok off for default. So long as a deoree absolute 
is not prepared the property cannot be sold. Application dismissed. ” 

Upon the passing of this order the present application was made on 
the 19th of May 1902 for an order absolute under seotion 89 of the 
Transfer of Property Act. As I have already pointed out, this appli¬ 
cation must, according fco the ruling of the Full Benoh in Oudh Behari 
Lai v.Nageshar Lai (1) whioh was followed in Chunni Lai v. Harnam 
Das (2) and other cases, be he ld fco be an application for execution, and 

(1) (1890) I. L. R. 13. All. 278. 


(2) (1898) 1. L. R. 20 A. 802. 
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will therefore bo governed as regards limitation either by article 178 or 
by article 179 of the seoond sohedule to the Limitation Aob. The latter 
article will apply if any of the clauses specified in the third oolumn of that ^ 
article can be made applicable, otherwise artiole 178 will apply.. This 1 
was held, in the analogous oasa of an [629] application under section 87 
for aD order absolute for foreclosure, in Ali Ahmad v. Naziran (1), and 
in the case of an application under seotion 89 in Udtt Narain v. ^ 
Jagannath (2). As none of the olauses in artiole 179 can apply to a 
first application under section 89, such an application will be governed 
by article 178. But subsequent applications will be governed by artiole 
179. In this oase it is contended on behalf of the appellants that the 
fourth paragraph of article 179 applies and that the previous applica¬ 
tions to whioh I have referred were “applications in accordance with law 
to the proper Court for execution." In my judgment there is much 
force in this contention. Having regard to the ruling of the Full Bench 
in Oudh Behari Lai v. Nageshar Lai (3) the previous applications were 
applications for execution, and although they did not in specific terms ask 
for an order absolute under seotion 89, they were none the less applica¬ 
tions for such an order. As already stated, the Court treated the first ap¬ 
plication as an application under seotion 89 aDd ordered notioe to issue 
under that seotion. When the next application was made the Court 

assumed that an order under seotion 89 had already been made. Asm 
both these applications the prayer was that the property be sold, both 

of them may legitimately be treated as applications for an order for sale, 

although they were also applications for the u ^^ le . of . the . ?sq£ erby i 
The firBb two applications, dated respectively the 11th of April 1893 and 

the 13th of February 1901, were thus applications for execution made to 

the proper Court in accordance with law, and the decision of the Court 

below to the contrary is in my opinion erroneous. The ^a applioa ion 

was made within three years of the date on which the| he 
to anDly accrued and was therefore within time under article 178. The 
seoond application having been made within three years of the firs 
was also within time under artiole 179, paragraph 4. The presen 
application was made within three years of the seoond application. 
Therefore even if we do not take into aooount the third appli¬ 
cation, the present applioation was not tune barred. In i my ]u g- 
ment the Court below was in error in holding it to be so, L6d0j 

, 4 .U* oi mnaf nrovail As Musammab Mamman Bibi, one of 
and this appeal ^ Prevail. As fche ,, and n0 atep9 

the respondents, was not ■««* »* ins6 her mu9t Wli 9n[ ) the 

were taken ■ * . Z ’J* 0 be dismissed as against her and her 

application of ™ Aa tbere waa no other objection to 

interest n the ^^ m tation, and that objection is in my 

the .*PPli®*'«on “v that o l0 ™ f0 ° r aQ order absolute should be 

opinion u “ B “ ab ' ; ‘ h B 0 re ^od 6 nts except Musammat Mamman Bibi. 

granted a : “ ll ‘“J 6 “anTsetting aside the order of the Court below 

I would allow the appeal and se * of the app ellants against 

with costs in both C °urts, gr^nt^^ W ^ ^ ^ in 

ihe mortgaged property. As against her and her interests the application 
ihould stand dismissed. 

Richards, J.-I ooncnr. _ ^openi decreed. 
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REVISIONAL CRIMINAL. 

Before Mr. Justice Knox and Mr. Juctice Aikman . 


27 A. 680=2 
A. L. J. 425 
=28 A. W. 
N. 139=2 C. 
L. J. 831. 


Abdur Razzaq ( Applicant) v. Rahmat-dllah (Opposite Party)* 

[9tb May, 1905.] 

Criminal Procedure Code , sections 517, 520— Order for the disposal of property 
regarding which an offence has been committed—Half currency notes. 

When a question arises between two persons who shall bear a loss resulting 
from the fraud of a third, the one who has been guilty of negligence shall 
suffer. Hence where A made over to B halves of certain ourrenoy notes as 
seourity for payment to B of the price of goods delivered, having previously 
parted with the other halves to 0, it was held that B was entitled to recover 
possession of the halves originally made over to him, from C, to whom they 
had been delivered under an order of the Court, or to obtain compensation from 
C. if C, had parted with them, inasmuch as it was C’s negligenoo which enabled 
A to perpetrate a fraud upon B. Foster v. Green (1) followed. 


ABDUR Razzaq, the petitioner in this case, was a dealer in hides 
oarrying on business in Cawnpore. On the 2nd of December 1903 he 
received from one Abdul Haq, also a dealer in hides, the right halves of 
two ourrenoy notes for one hundred rupees. On the following day 
Abdul Haq gave Abdur Razzaq [631] the right half of another ourrenoy 
note for Rs. 100, and promised to hand over the remaining halves in a 
day or two. On the faith of this promise Abdur Razzaq allowed Adbal 
Haq to take away skins worth Rs. 644. Abdul Haq did not hand over 
the remaining half notes. On being asked for them he told Adbur 
Razzaq that he had lost them and was in communication with the 
Calcutta Currenoy Offioe about the loss. After a long delay Adbur 
Razzaq discovered that thiB story was false, and that the other half notes 
had in fact been given by Abdul Haq to another dealer in hides named 
Rahmat-ullah. Adbur Razzaq then prosecuted Adbul Haq in the Cri¬ 
minal Court, with the result that Adbul Haq was convicted on the 
24th of November 1904 of the offenoe of cheating, and sentenced to im¬ 
prisonment and fine under section 420 of the Indian Penal Code. When 
giving evidence at the trial, Abdur Razzaq produced the half notes whioh 
he had received 'from the accused. Rahmat-ullah was also a witness 
against the aooused, and proved that he had reoeived from the aocused 
on the 2nd of December 1903 the other halves of the same notes. 
Apparently Rahmat-ullah received the left halves before the right halves 
were given to Adbul Razzaq. After the conviction of Abdul Haq the 
oonvioting Magistrate ordered that the half notes produced by Adbur 
Razzaq should be returned to him. Thereupon Rahmatullah petitioned 
the Court of Session to revise the Magistrate’s order above referred to. 
The Sessions Judge acoeded to this application, and directed that the 
half notes whioh had been produced by Abdur Razzaq should be made 
over to Rahmat-ullah. The present application was accordingly pre¬ 
sented to the High Court asking that the Sessions Judge’s order should 
be set aside and the half notes restored to the applicant. 

Mr. C. Ross Alston , for the applicant. 

Mr. A. H. G. Eamilton t for the opposite party. 


* Crminal Revision No. 54 of 1905. 
(1) (1862) 7 H- and N. 881. 



II.] 


ABDOB BAZZAQ V. RARMAT-ULLAH 


2 1 ! All. bb3 


AIRMAN, J.-This is an application for revision of an order of the 1905 

learned Sessions Judge of Cawnpore passed under the provisions o _—.' 

Beobion 520 of the Code of Criminal Prooedure. beVIBIONAL 

The following are the facts of the oase Obimxlu 

Adbur Razzaq and Abdul Haq were dealers in skins and hides carry- 27 A 630^-2 
ing on business in CawDpore. On the 2nd of [532] Deoember 190 A. L 1. ^ 
Abdul Haq gave to Abdur Razzaq the right halves of two ourrenoy notes ^ “ 9=2 
for Rs. 100. On the following day Abdul Haq gave Abdur Razz»9 the L j 331- 
right half of another ourrenoy note for Rb. 100. He promised him the 
remaining halves of the notes in a day or two. On the faith of this pro¬ 
mise Abdur Razzaq allowed Abdul Haq to take away Bkins worth Rs. 61L 
Abdul Haq did not give Abdur Razzaq the remaining halves. On being 
asked for them he told Razzaq that be bad lost them and was m com¬ 
munication with the Caloutta Ourrenoy Office about the loss. After a 
long delay, Abdur Razzaq discovered that Abdul Haq s 8to ^ ofhavl °« 
lost the half notes and applied to the Currency Office was { J J he JJ 

notes having been given by Abdul Haq to J 6 J ea ‘ er '- n the C rim” al 
Babmat-ullab. Abdur Razzaq then prosecuted Abdul Haq lntbe ‘ 

Court with the result that Abdul Haq was oonvicted on the 21th 
November 1901 of cheating and sentenced to imprisonment and fine unde 
section 420, Indian Penal Code. When giving evidence at the trial 
Abdur Razzaq produoed the half notes which he had reoeived from t e 
accused Rahmat-ullah was also a witness against the accused and 
proved that he had reoeived from the accused on the 2nd December 1903 
the corresponding halves of tbe ourrenoy notes. It is found that Rabrnat 
ullah reoeived the left halves before the right halves were made ove o 
Abdur Razzaq. At the conclusion of tbe trial the learned Magistrate 
Sg under L provisions of section 517 Code of Criminal Procedu e. 
ordered that the half notes produced by Abdur Razzaq should 

tUrne Bahmi“ullah then petitioned the Court, of Session to 
Magistrate’s order directing the return of the half noee 1 to^dw Baz aq. 

Acting under the powers conferred by seotion 520 of the Code of Criminal 
Procedure the leaded Judge annulled the.Magistrate Jr a nd direct d 
the half nobefl which had been produced by Abdur Razzaq ebouia oe 
made over to Rahmat-ullab. Abdur Razzaq now moves thia Court 

a —■>"»• !"““HjS S 

, a * u rt u: ncl thftb tbia Court can interfere in revision [ti33J with 

::Z% ^mad^r sLt; 520, Code of Criminal Rondure That 
section provides that a Court, after annulling an order under seotion 517, 
may “ make any further ordere that may be ]uat. 

The Question we have to decide ifl whether the order of the learned 
SeBBions Judge directing the half notes produoed by Abdur Razzaq to be 
made over to Rahmat-ullah ia under the oiroumstanceB a ]UBt order. 

In my opinion it is not. 

In the first place, I see no reason whatever for doubting that Abdur 
Razzaq reoeived the half notes in good aith and gave value or them 
It ia true that Rabmat-ullah endeavoured to make out that the right 
halves of ourrenoy notes are not reoeived before the left halves, but the 
learn ed Magistrate finds that no such oustom exists. _ 

( 1 ) Weekly Notee, 1898, p. 40. 
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1905 Now, had Abdur Razzaq received whole currency notes in good faith, 

May 9. there is no doubt that he would have been entitled to retain them, even 
Revisional ^ bac * k 0en Proved that the currenoy notes had been stolen. In the 
Criminal. P re0ei1 ^ Ott0e half notes whioh Abdur Razzaq received had not been 
-— ' stolen or criminally misappropriated by Abdul Haq. I have not been 
27 A. 630=2 able to find any case in which the rule regarding whole currenoy notes 

A W 4 haB bee ° appli6d . fco hal£ . nofces * Bufe ifc is clear that it was the conduct 
N. 139=2 Cr o£ ^hniat-ullah in allowing Abdul Haq to retain possession of the half 
L- J. 331. J} ote0 which enabled the latter to perpetrate the fraud on Abdur Razzaq. 

‘ When a question arises between two persons who shall bear a loss 
resulting from the fraud of a third, the one who has been guilty of negli¬ 
gence shall suffer "— Foster v. Green , (1). Applying this principle to the 
facts of the present oase, I am of opinion that it is not just to direot 
that the half notes produced by Abdur Razzaq should be made over to 
Rahmat-ullah. I would therefore set aside the order of the learned 
Judge, and direct that Rahmat-ullah restore the half noteB to Abdur 
Razzaq. To provide for the contingency of Rahmat-ullah having parted 
with the notes, and thus put it out of his power to comply with this 
order, I would in the alternative direct that Rahmat-ullah pay Abdur 
Razzaq the sum of Rb. 75. 

[634] This under the circumstances appears to me to be the order 
which is just. 

Knox, J.—I conour. 

By The Court. —The order of the Court below is set aside, and an 
order will issue directing that Rahmat-ullah restore the half notes to 

Abdur Razzaq, or if the half notes cannot bs returned, pay Abdur Razzaq 
the sum of Rs. 75. 


27 A. 634 (—2 C.L.J. 194=9 C.W.N. 1009=8 0. C. 317=15 M. L. J. 352=82 I. A. 203.) 

PRIVY COUNCIL. 

Sheo Singh (Defendant) v . Raghubans Kunwar (Plaintiff,)* 

[23rd, 24th February and 18th May, 1905.] 

[On appeal from the Court of the Judicial Commissioner of Oudh], 

Aet No. I of 1869 (Oudh Estates Act), section 2—Succession under will taking effect 
before Act came into force —“ Legatee" of a taluqdar—Surrender of grout by 

taluqdar and acceptance of sanad on new terms—'Power of taluqdar _ Power of 

Government to change nature of sanad-Act No. XV of 1895 {Crown Grants' Act), 
section o—Privy Council , discretion of f to allow new case to be set up on appeal 

A person who succeeded to a taluq in 1865, and therefore before the passing 
of the Oudh Estates Act (I of 1869) under a will of the preceding taluqdar, is 
not the legatee of a taluqdar within the meaning of the Aot. Balraj Kunwar v. 
Rae Jagatpal Singh (2) followed. 

An estate in Oudh was settled with a taluqdar in 1859 and a sanad was gran¬ 
ted to him under which the estate descended to the grantee and his heirs with¬ 
out indication of the line of inheritance. To the heir who succeeded him as 
taluqdar was granted in 1861, in substitution of the former one, a sanad under 
which the taluq descended to him and his nearest male heir by the rule of 
primogeniture. The lower Courts held that the second sanad oould not, even if 
proved, operate to substitute the line of descent prescribed by it for the line 
prescribed by the former sanad, and they deoided the oase on other grounds. 
Held by the Judicial Committee, who found that the second sanad and its 


* Present :—Lord DAVEY',Lord ROBERTSON, and SIR ARTHUR WILSON. 

(1) (1862) 7 H. and N. 881, at p. 883. 

(2) (1904) L. R. 311. A. 132 ; I. L. R. 26 All. 398. 
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terms were proved, that the taluqdar succeeding as heir had power to surrender 
the estate conveyed by the old sanad. When he succeeded as heir he became 
absolutely entitled by inheritance to everything that passed under the ea “. ,e J- 
grant, and there was nothing to prevent his entering into an arrangement wi 
the Government to surrender it in consideration of a re-grant of the same es a e 
on new terms To such a transaction an objection that tbe Government having 
already granted the estate in 1859 to the former taluqdar and his heirs ha no 
thing left to grant [635] to tbe succeeding taluqdar would not apply ; and e 
Government theieiore on its surrender had power to grapt the same e> a a 
under the new sanad. 

Section 8 of the Crown Grants' Act (XV of 1895) which made valid “ all pro¬ 
visions, restrictions, conditions, and limitations over, contained in any 
or transfer" made by the Government or under their authority, amy ru 

law, statute or enaotment of the Legislature to the contrary notwithstanding 
was held by the Judioial Committee to remove the force of an objection tna 

no executive act of the Government could, in or after 1861 have created an 

estate descendible by any rule of inheritance other than that laid down by » 
whioh in this oase was the Hindu law. 

The above case was allowed to be sot up on appeal to the Privy Counoil 
though it had not been made in the written statement, nor raised by any 
specific issue, where the issues as settled were suffioienty wide to cover it, an 
all parties had been aware of the importance of the primogeniture sanad if i 
could be shown to have been granted and its oonlents oould be ascertained, and 
were therefore not taken by surprise by the way in which the case was p o ented 
on appeal, so that no injustice oould be done by disposing of the appeal upon it. 

'ol 28 M L J 834=17 M. L. T. 220=23 I. C. 604 ; 611. C. 242 : Ref. 39 Cal 615; 

* 60 I* C. 548; 611. C. 278 ; 43 All. 245=19 A. L. J. 837—40 M L. J. 449 2 
C. W. N. 721=33 C. L. J. 520.] 

Appeal from a judgment and decree (26th March 1903) of the 
ourt of the Judioial Commiesioner of Oudb, whioh affirmed a decree 
ith August 1902) of the Subordinate Judge of Sifcapur in favour of the 

39P °The n guit out of whioh tbe appeal arose was brought by the respon- 
ent under the following ciroumatances. 

The taluqa of Mabewa, the property in dispute was before the 
nation of Oudh owned by one Gajraj Singh, and after he oonfisca- 

ionofoTdhthe Second Summary Settlement was made with hm>, and 
ion ot uuan *ne h qulred bo be prepared 

ns name was enter. e . d fl ‘“ iTlLtateBAct (I of 1869). In accordance 

inder B « otlon Circular dated 11th Ootober 1869 enquiries were 
with a p,°7 0ri 9® her fcft i uq dar8) in regard bo the sucoesBion to hia 

“atftVLnd'his replies indicated that it would descend to his male heirs 
' ' - i a ganad was therefore granted to him of the estate such 

j ‘“ i is,b im -, 

n i-ai Singh died on 16th January 1660 leaving him surviving two 

, G 'r„ B nh e wf sons of Dunia Singh, namely, Sheo Singh 

(the WMllant) and Ba’lbbaddar Singh, and a widow Anand Kuowat. 
(the appellant, ana succeeded to the taluqa and was 

0n 'i, r the Government as taluqdar. Be was also asked as to the 
recognized by the G a in reply he stated the family custom 

succession to the . e ® r ® irSiDg h had done. In 1861 tbe Government 

to the same efleot a ) hluqdar whose eldest son by custom sucoee- 

proposed, in the case oi q stating that 

ded him. to d h0 b r t t^ e oHnhentance. Girwar Singh on being 

^nhed this change to be made replied that he wished for a 
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1905 4th March 1862 Girwar Singh made a will devising the estate to Bal- 
Feb. 23, 24. bhaddar Singh, whom (as the respondent alleged, though this was denied 
MAY_18. by the appellant) he also formally adopted in 1864. 

Privy On 2nd January 1865 Girwar Singh died and was succeeded by 

Council. Balbhaddar Singh, who himself died on 12bh December 1898 without 

27 A. 634=2 i8eue, leavi . D 2 his ^ow Raghubans Kunwar (the respondent) and his 
C. L. J. ib 4= brother Sbeo Singh, both of whom claimed to be the next heir to the 
9 C. W. N. estate. On 11th February 1899 mutation of names was ordered by the 
tfu C * revenue authorities to be made in favour of Sheo Singh, and he was put 
h J 382=32 ln P oe8e0Bion of the estate. 

I. A. 203 . , On 6th February 1900 Raghubans Kunwar instituted the present 

suit for possession of the estate with mesne profits. The plaint alleged 
(paragraphs 8 and 9) that of the property in suit a portion formed the 
original estate of Gajraj Singh, and the remainder had been subsequently 
acquired by Girwar Singh with the exception of one village, Munda 
Nizam, which was the separate property of Anand Kunwar, the widow 
of Girwar Singh, and on her death on 25th December 1897, Balbhaddar 
Singh succeeded thereto. The plaintiff pleaded that the succession 
to the whole estate was governed, not by the provisions of Act I of 
1869, but by the Hindu Law, under which she waB the nearest heir as 
widow of Balbhaddar Singh : but that even if the succession was regula¬ 
ted by section 22 of Aot I of 1869 she was entitled to succeed under 
clause (7) of that section, as Balbhaddar Singh had been lawfully 
adopted by Girwar Singh, and the defendant was therefore [637] not 

Balbhaddar Singh'e brother within the meaning of clause (6) of that 
section. 

The defence was that the estate descended in aooordanoe with the 
provisions of section 22 of Aot I of 1869, and not aooording to Hindu 
law; that Balbhaddar Singh was not adopted by Girwar Singh ; that even 
if he had been adopted the defendant was his brother within the mean¬ 
ing of clause (6) of seotion 22 of the Aot and was therefore entitled to suc¬ 
ceed under that clause; and that even if the estate descended according 
to Hindu law, the plaintiff was not entitled to succeed, as there was a 
oustom in the family by which females were exoluded from inheritance. 
The issues now material were— 

1. Did Girwar Singh adopt Balbhaddar Singh about thirty five or 

thirty-Bix years ago? 

2. (a.) Whether Anand Kunwar left, among other property, a vil* 

lage named Munda Nizam, to the ownership and possession 

of whioh (along with other property) Balbhaddar Singh 
alone succeeded as heir ? 

( b ) Whether it was in her possession as quzara l and on her 
death came into Balbhaddar Singh’s possession, and was 
merged in the taluqa ? 

3. Whether Balbhaddar Singh died leaving plaintiff as his heir, 

and also the properties detailed in lists 1, 2, 3 and 4 annex¬ 
ed to the plaint and written replication? 

If so, whether plaintiff succeeded to the ownership and posses¬ 
sion thereof ? 

4. Whether the plaintiff is entitled to succeed to the property, 

both taluqdari and non taluqdari, left by her husband, 

under the ordinary law, as well as under seotion 22, Aot I 
of 1869 ? 
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5. Whether succession to all property, taluqd&ri or non-taluq- 1905 

dari, left by Balbhaddar Singh, devolves on defendant ao- Fbb. 29,24. 
cording to the rules laid down in seotion 22, Aot I of 1869? MAY 18 * 

[638] 6. Is there a family custom in the Mahewa gaddi by Pbivy 
which a woman is altogether excluded from succession, and Co unci l. 
is the plaintiff therefore not entitled to suooeed to her de- 27 a. 634=2 
oeased husband's property ? C. L. J. 194= 

Before the Subordinate Judge it was also contended for the defen- 1009=8 O^C. 
dant that a premogeniture sanad was granted to Girwar Singh; but no 317=13 M. 
suoh sanad was produced and the Subordinate Judge held that the L. J. 382=32 
secondary evidence in support of it was not sufficient. Oa the above I. A. 203. 
issues the Subordinate Judge found that Girwar Singh had validly adop¬ 
ted Balbhaddar Singh and that the village of Munda Nizam was the sepa¬ 
rate property of Anand Kunwar. He was of opinion that Aot I of 1869 
had no application to the case, that the succession was governed by the 
ordinary Hindu law, under which the plaintiff was the next heir, and 
that the custom excluding females from succession was not proved. He 
also held that on the true construction of seotion 22, clause (6) of Aot I 
of 1869, Balbhaddar Singh had, in consequenoe of his adoption, ceased 
to be the brother of Sheo Singh, and that the plaintiff was a nearer heir 
even under the provisions of that section. The Subordinate Judge sum¬ 
med up his findings on the issues in the following passage of his judg¬ 
ment :— 

“ To sum up, it baa been found that Balbhaddar Singh was the legally adopted 
son of Girwar Singh ; that he sucoeeded to the property left by Girwar Singh, as his 
heir and legatee • that Balbhaddar Singh died leaving plaintiff, his heir, and the pro- 
nerties set out in the plaint, that the succession to the said properties is not governed 
by the rules set out in seotion 22 of Act I of 1869 but by the Hindu law, that the 
plaintiff is entitled to succeed as his heir, and that even if the Aot had been applicable 
to the succession, the plaintiff should have succeeded under the provisions of the 
Aot and that there is no valid custom by which women are excluded from inheriting 
to the Mahnwa estate. As a rosult of these findings the plaintiff is entitled to pos¬ 
session of the properties sat out in the plaint and to mesne profits, the amount of 
whioh will be determined in the exeoution department. 1 

On the question of the primogeniture sanad the Subordinate Judge 


8&id 1 

U n f. s b0en contended on behalf of the defendant that a primogeniture 
sanad was granted to Girwar Singh, and therefore he acquired a permanent, 
heritable and transferable right in. the estate. This sanad has not been pro- 
duoed. The defendant alleged that it was m the possession of the [63S] plain- 
tifl, who, though repeatedly summoned to produce it, did not do so; that, 
therefore the presumption is that if It had been produced, it would have been 
unfavourable to her. The ouly evidence of the allegation that such a sanad was 
granted is (1) Girwar Singh’s reply to a reforenoe made to him by the Deputy Commis¬ 
sioner of Khari, on receipt of the Chief Commissioner’s Circular No. m , dated the 

iftfirt call'me upon every taluqdar in whose family the rule of primo- 
26th September ♦ declare whether he was desirous that that rule should be 

geniture had not ® reply was to the effect that he desired to 

applicable to we. ■ j ( 2 ) The recital of the bond which Balbhaddar Singh 
take the sanad m tbo new form^ W * of the Bank of Upper India, Limited, 

to the effeot tjit j ...• v government under the hand and seal of G. U. Yule, 

granted to him bytb‘ Br ^ m SSoSrof Oudh. (3) The mention of the fact that 
Esq., Officiating hi j D the order sheet of the case whioh 

Girwar Singh obtained the sanafloi^^^ s . Qgh (A lf;g) fot dec]artion of fluperior 

Government brought p ar{ , e hra. Before dealing with these documents it is 

proprietary right to ®E?JXthar the circumstances of the ease are such as to 
M«;Th.tCnrZt d thstusd wss in tbs possession of the plaintiff end she 
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refused to produce it, and therefore it should be presumed that if produced it would 
have been unfavourable to the plaintiff. u a 

“ If a , sa f a was granted in aooordanoe with the wish expressed by Girwar Sineh 
the defendant could have proved its contents under section 91, Indian Evidence Act 
The defendant wants the Court to presume everything against the plaintiff who i, said 
to have kept him out of possession of the sanad, an important piece of evidence in th« 
case, and to bo retaining that evidence in her own custody^ Such a nro-nm .■ 
would arise if the defendant had exhausted the means S were at h d” “al 
to prove it by producing secondary evidence of its contents. Secondary evidence „ 

u a - e L. f °° V l ° C a ?,° Py mad9 froin oc with the original 

Defendant had a right to produce all secondary evidence mentioned in seotion fis' 

Evidence Act, and he could have done so had he liked, but he did not do so and^n 

Sa^of Mr U qvk -•T 0 t m ’ 5S1 ° n h u d63it ?f th0 C0Urt t0 acoa P‘ the f °™ Printed at page 
thvt bool! as secondary evidence. This cannot be done for this reason 

hat if a sanad were granted it could not have been issued in the form above refe red 

to to Girwar Singh. Tho form says I , G. U. Yule Officiating r i,i 0 f n* mrn - • a 

Co,^!’d UD h dar K the a “ y ° f Excellency 

Council do hereby confer on you the full proprietary right • 

estate consisting of the villages as per list attached to the kabuliat you have'executed 

eseoate a kabubat ? if so, it must be in the Deputy Commissioner's 
office, Khan or at any rate among some Government records. The defendant should 
have procured its production in order to show what is contained in it No presumothm 
as to its contents would arise. The defandant admitted in his written statement tw 
both the summary settlements were made with Gairai Sin^H that h a ?Vi?* 

*»“«»* » respeot [640] of the estate of ViuES" named 

therein, a copy of which the defendant has produced (A i5qi a tainndo,.; n ^ med 
granted to him in accordance with the dimctionf contained In cZermlfl T* 
No. 6268, dated the 10 October 1859 : that sanad must have been issued in the form 
given m Mr. Sykes' book If a fresh sanad was issued to Girw!r Singh surely he m ” 
have exeouted a fresh kabuliat. If such had been the ra<?A th« . , J 

have easily obtained a copy of it from the Deputy Commissioned office and produced 

4 No 2 which°?s ° 1 i 6 °,T, s 611 a l aiD ’ Gairaj SiD S h ' s name was entered in 
U No. 2, which is a list of taluqdars whose estates dovolved upon a single heir and 

not a list ot taluqdars to whom primogeniture sanads had been granfed Had a 

primogeniture sanad been granted to Girwar Singh, the entry in iffNo a would 

howA • 7 "IT** aQd h13 name would have be0Q entered in list No 3 
Such, however, is not the case. 

“It has been contended on behalf of the defendant that under the Oudh Estates 
Act, every t.iluqdar shall be deemed to have a permanent heritable and transferable 
right m the villages attached to his kabuliat .... smbWt t n *itij 

a ? ecblQ £ the talu qdar; that the conditions referred to are conditions regarding succes¬ 
sion. The contention is not sound, because it has been held that tho 

::S. SsSi it ts F 

fH Sits tSKSiSS* - lta “■ »*■ «™ h'-S- S 

refers'to^oasea^'inteatate 

him. would not make him a tfluqdar within tho meToing" of 

provisions thereof would apply to those villages only which would be covered bvlt 

SiWh mSlT! m , tbe lls , fc aUa obed to tho agreement or kabuliat whioh Girwar 
o ngh might have Gxecuted* and that thsir is nothing to show fhaf or**? ^ ~ 

ment or kabuliat was ever executed by him. any SU ° h agr60 ' 
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o! Upper India, Limited, on 28th April, 1881. It recites that 
the absolute owner of the estate by virtue of a sanad granted to him by t 9 B:i _ 
Government, under the hand and [6*1] seal ol the office of George Udney Yule, Lsq , 

the Officiating Chief Commissioner of Oudh. 

“The seoond document is copy of order sheet of the suit which Government 
brought against Balbhaddar Singh for deputation of superior proprietary right 
mauza Parsehra, in which the faot that Girwar Smgh obtained a taluqdari sanad 1 . 

mentioned. 

These two documents certainly indicate the existence of a sanad 
Girwar Singh, but they do not furnish secondary evidence of its contents. Presumably 
ttie eanad was granted to Girwar Singb in acoordance with the wish expres^d by him. 
andTt was t primogeniture sanad, but, as I have stated above the mere fao of a 
eanad having been granted to Girwar Singb does not confer upon him the rights and 
liabilities mentioned in section S of the Aot. Had bis name been entered in first 

of the lists mentioned in section J 

•legle'ofGai’r'l Singh. Balbhaddar Singh oould not have succeeded Girwar Singh 
as his ‘ heir* or 1 legatee* under the provisions of the Aot. 

From fcbte deoUion the defendant Sheo Singh appeaied to the Goorb 
of the JucIioUl(Mr a Ro 0 SS O ScOTT) Fnd theTret Additional Judicial 

pl.lDtll. »d to —0. ...I.lins 

fiifftoJ b, 1 a...** ~™a «.b lb. 

“'"Slit J.a«. ft. wp.n.1. posit 

totSo to.i” t. tb. 0100.1.1 I. am* JX.7Su» t£ 

Tudicial Commiasioner, however, held that if the eucoefl* 

HSStsaft rsss ss skse: 

h "J,. ooVSSw *0 .so...! note .Us.. (6) ol 
totto M ol A.11 i 1868, but .bat to VMM ... OotiUrf, .. B.l- 
bboaa .1 S'OBb . tooWj ^ OolonOats ptodooed 

ore , . , nortified copy of the primogeniture sanad granted 

r«rs3.“ A.rs“ .T.Uc,. . 

, . .. : n oourse of the suit, that the Government had 

“ The defendant alleged' . flanad| and he oalled on the plaintiS to produce 

granted Girwar Smgh a p g* and the defendant, therefore, alleged that she was 
it. The plaintiff did not bQ allowed to give aeoondary evidence that such 

keeping it baok, and that he s W ™ the hearing of the appeal, he presented 

• 1“?- been ta evidence certain documents showing that 

an application to ua,, asking gi h Aftar judgment was reserved by us, he 

auch a aanad was gi nad purporting to be a primogeniture sanad, granted 

bythe »ief aommissfoner of Ou^’ to Girwar Singb, It was not seriously contended 
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1P0B 110 such aanad was granted to Girwar Singh, and l think that the certified oopy 

Feb. 23, 24. P ro< luc 0 d should be reoeived in evidenoe. At the same time it is only right to say, 
MAY 18.' tbat ifc not P roved fchafc the original was ever in the possession of the plaintifi, and 

_ that she kept it back. The sanad is the form of the primogeniture sanad to be found 

PRIVY P a g0 3S6 of Sykes’ Compendium of Oudh Taluqdari Law. It purports to confer on 
COUNCIL. Gil ' war Singh and his heirs for ever ‘the full proprietary right, title, and possession of 

-the estate of Mahewa.' _ The following is one of the conditions :_*It is another condi- 

27 A. 634=2 G n °* g ran t that in the event of your dying intestate or any of your successors 

C- L. <J. 194= intestate^ the estate shall descend to the nearest male heir according to the 

9 C. W. N. ru ^ e °* primogeniture . . . The defendant contends that even supposing that the 
1009 =8 0. C. ? esO0nt o£ t^e estate is not regulated by the provisions of section 22 of Aot I of 1869, 
317=15 M. it would be regulated by the abovemenfcioned condition, and consequently the estate 
L. J. 352=32 oanQ ot devolve on the plaintifi. The answer to this argument is, that the Govern- 
1. A. 203. men t had admittedly granted the Mahewa estate to Gajraj Singh and his heirs for 

ever by a sanad in the form to be found at page 3S5 of Mr. Sykes’ work mentioned 
above, and it having done so, there was nothing left for it to grant to Girwar Singh. 
Ihe Government clearly recognized this to be so, for it was the name of Gajraj 
Singh, and not that of Girwar Singh, which was entered in the list 1, prepared 

under section 8 of Act I of 1869, and the estate was entered in the list 2 and 

not in list 3, prepared under the same section, that [643} is,it was entered as an estate 
which, according to the oustom of the family, devolved upon a single heir, and not as 
an estate conferred by a sanad declaring that the succession thereto should be regu¬ 
lated by the rule of primogeniture. The question does not depend, however, upon the 
recognition by the Government of the faofe that it had given the estate to Gajraj Singh. 
The fact which renders the sanad on which the defendant relies absolutely useless, is 
the fact that the estate had already been conferred by the Government on Gajraj 
Singh and his heirs for ever, when it professed to give it to Girwar Singh and his 

heirs for ever. Such recognition only indioates that the Government saw that it had 
made a mistake.” 


There being a difference of opinion between the Judges the Court 
made the following order : 

” As we differ in opinion on a point of law, and as the Court consists of three 
Judges, we might under section 575, Civil Procedure Code, refer the appeal to the third 
Judge, but as it is likely that even if the appeal were decided aooording to the opinion 

of the majority of the Judges of the Court, neither of the parties would aocept such 

opinion, and the unsuccessful party would take the case to the Privy Counoil, we do 
not propose to refer the appeal to the third Judge. Accordingly as there is not 
a majority of the Judges who heard the appeal, whioh concurs in the judgment varying 
or reversing the decree appealed against, the decree must, under seotion 675, be 
affirmed. We, therefore, dismiss the appeal with costs and the objections under eeo- 
tion 561 with costs, and affirm the decree of the Subordinate Judge-” 

On this appeal. 


Mr. DeGruyther for the appellant contended that the oase was not 
governed by the Hindu law but by seotion 22 of Aot I of 1869, under 
which on the death intestate of a taluqdar in lists 1 and 2 of those 
prepared under the Act his eBtate descended to the nearest male heir in 
the line of primogeniture. Reference was made to Achal Ram v. Udai 
Per tab Addiya Dat Singh (1); Ran Bijai Bahadur Singh v Jagatpal 
Singh (2); Bhai Narindar Bahadur Singh y. Achal Bam (3), and Jagat - 
pal Singh v. Jageshar Bakhsh Singh (4). If seotion 22 were applicable, 
the appellant, it was submitted, was entitled to suooeed under olause (6) 
of that section as brother of Balbhaddar Singh, notwithstanding the adop¬ 
tion of Balbhaddar Singh, though it had recently been held that the 
legatee of a taluqdar who took under a bequest taking effeot before the 
passing of the Act I [644] of 1869 was not a legatee within the meaning 


(1) (1883) L. R. 11 I. A. 61 (55); I. L. 
R. 10 Cal. 511 (517, 518). 

(2) (1890) L. R. 17 I. A. 178; I. L. R. 
18 Cal. 111. 


(8) (1898) L. R. 20 I. A. 77; I. L. B. 20 
Cal. 649. 

(4) (1902) L. R. 80 I. A. 27 (80); I. L. 
R. 25 All. 148 (160). 
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of seofcion 52. See Balraj Kunwar v. Jagatpal Singh (1), and Acts I of 
1869, seotions 14 and 15. But) if Hindu law were held to apply, fche 
custom set up by the appellant excluding females was proved, and in 
that oase the appellant was still the next heir on the death of Balbbaddar 

Singh. . 

Assuming, however, as held in the case of Bair a} Kunwar v. 

Jagatpal Singh , that Aot I of 1869 did not apply, the appellant was 
entitled to suoceed to the taluq in dispute under the terms of the primo¬ 
geniture sanad granted to Girwar Singh, whioh, it was submitted, 
regulated the descent of the taluq. The effect of Lord Canning 8 pro¬ 
clamation of 15th March 1858 was that all land in Oudh was oonfisoated 
and became the property of Government, and claimants had thencefor¬ 
ward to show title through the Government: see Mulka Jahan Sahtba v. 
Deputy Commissioner of Lucknow (2) and Mirza Jehan Kudr Bahadur v. 
Afsur Bahu Begum (3). As to the sanad, it was undoubted that it had 
been granted ; it was proved by a certified copy which had been rightly 
admitted in evidence when produced in the Judicial Commissioner s 
Court; and from the other documentary evidence whioh is referred to 
and considered in the judgment of the Subordinate Judge, and also from 
fche circumstances of the date of the sanad and of the nature of Girwar 
Singh’s reply on being asked if he wished fco have it, the form and eifeofc 
of fche sanad were sufficiently shown fco make it dear that it was a sanad 
under which the taluq would desoend fco a single male heir by the law of 
primogeniture. Reference was made to the Oudh Blue Book for 1859, 
the circular afc page 28; the Government Circular of 18th January 1860; 
and Sykes’ Taluqdari Law, pp. 385, 386. 389 and 391. and it was sub¬ 
mitted that the appeal should be allowed on this ground. 

Haldane K.C. t W.C. Bonnerjee and G.E.A. Boss , for respondent con¬ 
tended fehab the succession fco the taluq wae governed by the Hindu law, 
and not by the povisions of section 22 of Act I of 1869, which was not 
applicable fco fche [645] case : see Balraj Kunwar v. Jagatpal Singh (1). 
By the Hindu law the respondent as the widow of Balbhaddar Singh 
would be entitled fco the estate as next heir. There had been concurrent 
findings of fche two Courts in India that Balbhaddar Singh had been duly 
adopted and fchafc the custom set up by the appellant excluding females 
was not’proved. Even if, therefore, fche succession were held to be go¬ 
verned by section 22 of Aob I of 1869, the respondent was not precluded 
from inheriting, and the appellant, owing to the adoption, was no longer 
Balbhaddar Singh’s brother within the meaning of clause (6) ot that 
section: and the respondent was in that case still the nearest heir to the 

talU \s to the contention fchafc the succession was fco bo regulated by the 
sanad said fco have been granted to Girwar Singh, there was no proof that 

such a sanad ever was granted. No reference was made to it in the 

report dated 3rd January 1865 to fcho Deputy Commissioner of Girwar 
Singh’s death as would have been done had such a sanad existed. It was 
not sufficiently proved by the secondary evidence adduced in support of it: 
fche conv produced was nob certified in accordance with law, and ought 
nob bo have been admitted in evidence ; it should appear on the face of 
the documentj^jj^fti ajertified copy. Reference was made fco _bhe 

(1) (1904) xTlTsi I A. 133 (143); (V 1 A ' 76 (8i,): L L ' 

L h. R. 26 All. 393 (406). R - 4 081 727 l 731 *- 

(2) (1879) L. R. 6 I. A. 63 (73). 
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1905 Evidence Act (I of 1872), sections 61. 63, 76 and 91. The contention is 

F m;! 8 ;« 4 ‘ mo T r ? over ’ a new case which had D0b been put forward by the appellant 
„ jp his written statement, nor in the proceedings he took to obtain posses- 

Privy ®* on fc be estate, nor had any issue ever been suggested or settled on it 
Council. He should, therefore, not be allowed to raise it now, nor should the an- 

27 a 7684=2 P' al b0 ^ eoid u ed . f upon Even assuming that such a sanad was granted to 
C. L. j. 194 = ^ lrwar SlQ Sb, it was submitted that for the reasons given by the Courts 
9C. W. N. below the Government had no power to grant it. When they had once 
°. e granted the taluq to Gajraj Singh and his heirs there was nothing left 

h J 352- 32 °, glV0 ( t l ° Glr , war aud th9 as one of the heirs who had 

VA 203 Uk f° taluq under the former sanad had no power to surrender it 

and accept another grant to himself and bis heirs. Moreover at the 
date of the sanad the Government [646] could not in their executive 
capacity have oreated any estate descendible otherwise than by Hindu 
law. The appeal therefore ought on that ground to be dismissed. The 
respondent in any case was entitled to a decree for the property claimed 
in the plaint as being nob part of the taluq in dispute 

Mr. DeGruyther 'replied, citing, as to the power of the Government 
to make the grant, the Crown Grants' Act (XV of 1895); and as to the 
setting up of a new oase McClean v. McKay (1) showing that the Privy 
Counoi will exercise their discretion in deciding a case on its merits 
without regarding strictly the preoise terms of the pleadings, Ear Narain 
Singh v. Chaudhrani Bhagwant Knar (2) and Ibrahim Ali Khan v 
Ummat-ul-Zohra (3), were also referred to. The respondent was fully 
aware that the primogeniture sanad granted to Girwar Singh was relied 

ioa E 0 a „? Pa 88 16 a PP 0arelJ ln Ws list of documents. 

Sib AR?Hu?Wi L soN- h0 ° f their Lordsbip8 W8B d6,iverad by 

This appeal relates to taluqa Mahewa, and the oonflioting olaims to 
succeed to it of those who allege themselves to be the heirs of the last 
owner, Thakur Balbhaddar Singh, who died on the 12th Daoember 1898. 

Before the annexation of Oudh, and the proclamation of confiscation 

tb0t * lu « 8 W8S beId by ^ hal ^ ur Ga i ra i Si “gb, and with him summary 
settlement was made. To him, it was not disputed, was also granted a 

mu a a fe d h 0 Iv h h 19bh O ° tOh f 0 K \ 869; aQd aB wiU be 8bown later 0“ ^at sanad 

must have been one in the forrh in use under the sanction of Govern¬ 
ment at the time when it was granted, that is to say, a sanad to the 

“rL hla f e ' rS ,’ , W ‘ th ° Ub indioation of tbe lin « of inheritance. 

St C. ry 1*3 *"“* a °”" t0 “» a “‘ b " *** 

Dunia Sh k nf 19 death l ® tt survivill g bim two brothers, Girwar SiDgb and 

sons rK™ q . ^oT^ 88 ohildleB8 ' wbile th e latter had two 

on the deaS of r«7l P a “ d Sh0O , SiD Sb,Girwar succeeded to the property 

in 186^ Ho rii ri wil^ a]raJ, A a ^ r emained in possession until his death 

how R ^ ° h ‘ ldleB8 ' 8Dd by hi8 wil1 be left the estate to his nep¬ 
hew Balbhaadar, who aooordingly suoceeded him. During Balbhaddar's 

hsTs^r PO8B0881OQ fc be Oudh Estates Aot (I of 1869) was passed. In the 
lists framed under seotion 8 of that Aot the name of Gajraj, though he had 

led S w « i dSa i' ,f nd fu° U i h anot,her deso0nti bad in the meantime ocour- 
red, was inserted in the first list as a person to be considered as a taluq. 


(1) (1873) L. R. 5 P. C., 327 (337). 

(2) (1891) L. R. 18 I. A. 55 1. L. R. 
18 All. 300. 


I V a i ( , 18 « 9 J , L ’ R> 24 L Al L ^°)i I- R* 

19 All. 267 (277). 
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dar, and in the second liab as one whose estate according to the ousbom 
of the family ordinarily devolved upon a single heir. He was not in the 
third list. And it is a matter of familiar knowledge that suoh entries of 
dead men’s names in the lists were nob unoommon. 

Balbhaddar remained in possession of the estate until his death 
ohildless, which took plaoe, as already stated, on the 12th December 
1898. And he left surviving him bis widow and bis brother. 

The usual controversies followed before tbe Revenue authorities 
upon the application for mutation of names, in which the brother was 
fluooesaful. And ultimately the present suit was brought by the widow, 
the now principal respondent, against the brother, now represented by 

the appellant, bo recover the estate. 

The plaintiff based her oase upon the ordinary rules oi Hindu law, 

under which she claimed to succeed as heir to her husband ; and of 
course, if those rules are applicable to the oase, she was right. She 
further alleged that Balbhaddar had been adopted by his uncle Girwar. 

• The defendant denied the adoption and made two specific answers 
to this claim : first, that by the custom of the family females wore ex¬ 
cluded from inheritance; secondly, that the succession was governed by 
section 22 of the Oudh Estates Act, and that under that section the bro¬ 
ther was entitled in priority to the widow. 

These pleadings raised two definite queetiooe of faot, one as to the 
oustom excluding females from inheritance, the other, as to the adoption 
of Balbhaddar by bis unole Girwar. On both of these questions of 
faot the Subordinate Judge who heard [648] the case deoided in favour 
of the respondent, holding that the ousbom was nob proved, and that the 
adoption was. He thought that the right of succession was governed by 
the ordinary Hindu law, and that even if it fell under the Aob, Balbbad- 
dar having been adopted by his unole Girwar, Sheo Singh, his brother by 
birth was no longer his brother in the eye of the law but his cousin, 
and ’though undoubtedly the nearest male heir, came in after and not 
before the widow in the list of heirs under section 22. And he gave a 
deoree in favour of the plaintiff, now the firsb respondent. 

Against this deoree an appeal was brought to the Court of the 
Judicial Commissioner. That appeal, was heard by two learned Judges. 
They agreed with the Subordinate Judge as to tbe custom and as go the 
adoption They thought that the succession was governed by section 22 
of the Aot. One of the learned Judges agreed with tbe Subordinate Judge 
in thinking that Balbhaddar's adoption by his unole Girwar precluded 
Sineh his brother by birth, from succeeding as a brother in priority 
bo the widow ; the other learned Judge differed on this last point. And 
hAine this difference between the learned Judges on a question of 
law the appeal to them was dismissed and the decision of the First 
Court affirmed. It ia against that decision that the present appeal has 

k 06n The^aueBbions as to the alleged oustom and as to tbe adoption whioh 
monied so muoh of the time and attention of the Courts m India have 
been disposed of by concurrent findings of those Courts; and bheir Lord- 

ahin« have not been asked to re-open them. 

P The auestion upon whioh the learned Jadges'differed, as to the 
’dc of “ brother ” in section 22 of the Oudh Estates Act, only 
mafcarial beoauseit waB considered that the succession bo the 
taluqa on the death of Balbhaddar was governed by that section. But 

868- 
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cculd only be if Balbhaddar were regarded as a legatee of a taluqdar as 
the term is used in the eeotion. In Balraj Kunwar v. Bat Jagatpal 
Singh { 1), a case decided by this Board after the present case was 

r« 0 in? 6 ^ * D * nd * a ’ waB be ^ d a legatee who succeeded as suoh 
|.b49J before the passing of the Aot is not a legatee within its meaning. 

The real contention before their Lordships on behalf of the appellant 
was that, assuming the Act not to be applicable to the oase, the succes¬ 
sion to the taluqa is governed, not by the ordinary rules of Hindu law 
but by the terms of the sanad under which it is held, that that sanad is 
one granted to Thakur Girwar in substitution for the earlier sanad in 
favour of Gajraj, and that by the terms of Girwar’s sanad the taluqa 
descends, on the death of the holder, to the nearest male heir according 
to the rule of primogeniture. Therefore, it was contended, the appellant 
was entitled to succeed on the death of Balbhaddar to the exclusion of 
ms widow. It was not disputed thab Sheo Singh was the nearest heir 

male of Girwar and Balbhaddar, whether there was an adoption of the 
latter or not. 

In order to make this aspeot of the oase quite clear it will be well to 
refer very shortly to one or two points in the development of the policy 
ot Government in connection with the Oudh taluqae. This is matter of 
m8Gory, and the whole story ig to be found in Sykes’ Compendium. It 

18 5 U 7i2 D i h0 u 0 fco notilC0 fcwo 8fca S 0B in fchafc development. Down to the 
end of 1859, the sanadB granted for baluqas of the class to wbioh the 

present belongs, that is to say taluqae which by family custom descended 
to a single heir, but not necessarily to a male heir under the rule of pri¬ 
mogeniture, were in a form sanctioned by the Government of India and 
printed at page 385 of Sykes’ Compendium. It is a grant to the taluqdar 
and his heirs, without specifying any particular rule of inheritance. 

iheae sanads appear to have been issued through the then Chief Com- 

missioner Mr. (afterwards Sir Charles) Wingfield, whose name they 

b t , J? Ga]raj mu8fc from ife8 dafce have been of Mis kind. 

in lobU a further development took place. It was considered desi¬ 
rable to encourage the settlement of taluqaB so that they should 
descend to male heirs only, under the rule of primogeniture. And a new 
form of sanad was approved by Government, embodying this rule of 
descent, which 18 printed [650] at page 386 of the same book. Suoh 
sanads appear to have been issued by Mr. (afterwards Sir George) Yule, 
then officiating as Chief Commissioner. It was further thought desirable 

D ° mmQ °' oatl ® fch ® D8W form of sanad to taluqdars already holding 
sanads in the older form, to point out its advantages, and to offer to 

suoh persons the option of taking the new type of sanad in place of the 

old. This appears to have been carried out through the usual channel 

of communication, the looal offioers of Government. And from an offioial 

fnnf i Pag68 100 and 301 0{ S * W Compendium, it would 

PP0 w'!u ftt a a /! e number of suoh exchanges were oarried out. 

is V,- r ! g f- d ‘ h ? oa6e as now presented on behalf of the appellant, 

m,Ztin b)6 ° t8d that this was a new case, that in the 

mu ation proceedings the defendant based his olaim on other grounds, 

i 118 Wrltt0 fl 8 ! ia,temenfc Intb 's suit no sanad to Girwar is mentioned, 
and that no specific issue was settled as to suoh a sanad. And all this is 

BUt (. th j “ a \ BeHled W6ra sufficiently wide to cover the case 
ow presented. And wha t isri more moment, from au early stage of 

(1) (1904) 31 I. A. 132 ; I. L. B. 26 All. 393. 
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the oase down bo the latest)* all parties appear to have been alive to the 
importance of such a document if it was in faot granted, and if its con¬ 
tents oould be ascertained. The defendant included it in his first list of 
documents, he tried hard to obtain its production, he endeavoured to 
brace it into the possession of the other side. He produced evidence bo 
show that there was such a sanad. He sought to show its contents by 
means of proof or of presumption, but in this latter endeavour ho failed 
in the first Court. Eaoh Court considered both the question of the grant 
of the alleged sanad and its legal bearing upon the rights of the parties. 

Their Lordships are satisfied that the respondents are not unfairly 
baken by surprise by the manner in whioh the case iB now presented, 
and that there is no danger of doing injustice by disposing of this appeal 
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upon that footing. 

The next question is whether Girwar did in faot accept suoh a 
sanad. It was proved at the trial that he reoeived the invitabion bo do 
so, addressed to him in common with other taluqdars whose titles were 
similar bo his own, and who had [651] reoeived from Sir Charles 
Wingfield sanadB in the earlier form. It was proved that on the 

19bh April 1861 he elected to aooopt the new form of sanad, and appli¬ 
ed for it to the proper authority. It was proved that in 1873 his 
successor, Balbhaddar, borrowed money from the Laud Mortgage Bank 
on mortgage of the taluqa in question, and that on that ocoasion 

his title deeds were produced and examined by the Agent of the Bank, 

And in the mortgage deed then executed by Balbhaddar it is recit¬ 
ed that “Baja Girwar Singh was proprietor at the time of his 

death. . . . The estate, villages, hamlets, hypothecated under this 

ApoA Wflrfl granted under the Government sanad, sealed and signed by 
George U Yule, Esq., Officiating Chief Commissioner of Oudb." Nei¬ 
ther of the Courts in India seem to have entertained any doubt that suoh 
a sanad was in faot issued. And their Lordships are of opinion that that 

faot has beeD established. . , Tt . . 

Then have the berms of the sanad been ascertained. It is clear 

bhat nobody has been able to find the original document, and the case is 
one in wbiob, as was recognised in both Courts, secondary evidenoe of 
the contents was admissible. In the Court of the Subordinate Judge 
the defendant, in spite of his efforts, failed to procure suoh evidence. 
Bnb while the oase was before tbe Court of the Judicial Commissioner, 
the defendant produoed what the learned Judges state to be a certified 
oodv purporting to be a copy of the sanad in question, obtained, it would 
seem from one of the offices of Government. The learned Judges 
admitted this document in evidence, and their Lordships think rightly. 
It proves to be the ordinary form of primogeniture sanad as printed at 
page 386 of Sykes’ Compendium. And that tbe sanad must have been 
in that form is oonfirmed by tbe date at whioh Girwar asked for it, the 
ion, An.il 1961 and by tbe reoital in the mortgage deed already mentio¬ 
ned that the sanad was one issued by Mr. Yule. Their Lordships think 
the terms of the sanad to Girwar are proved. 

About the meaning of this sanad, and about its effeot, if the right of 
succession is governed by it, there is no room for doubt. It says 
ssly—" It is another condition of this grant that in the event of 
vour dying intestate, or of any of [682] your successors dying intestate, 
the estate shall desoend to tbe nearest male heir aooording to the rule of 

primogeniture/ 
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But it was held by both Courts in India that suoh a sanad could 
not in point of law operate to substitute the line of descent prescribed by 
it for the line prescribed by the earlier sanad. The Subordinate Judge 
said:—“Sanad was granted to Gajraj Singh, and he could have consented 
to have it changed, and if he had done so, it would have been binding on 
his heirs and successors, but if Girwar Singh gob it converted into a 
primogeniture sanad, he could nob, by doing so himself derive any benefit 
or confer any benefit on his heirs and successors.” 

In the Appeal Court the view was thus expressed :— 11 The faot 
which renders the sanad on which the defendant relies absolutely useless 
is the fact that the estate had already been conferred by the Government 
on Gajraj Singh and his heirs for ever when it professed to give it to 
Girwar Singh and his heirs for ever.’* 

Their Lordships are unable to concur in these views. They involve 
two points, the power of Girwar to surrender the estate conveyed by the 
old sanad and the power of the Government to grant that oonveyed by 
the new. The Subordinate Judge dwells on the first point, the learned 
Judges id appeal on the seoond. As bo the power of Girwar, it appears 
to their LordshipB that when he succeeded as the heir of Gajraj, he be¬ 
came the absolute owner of the taluqa with full power of alienation, and 
their Lordships see nothing to prevent his entering into an arrangement 
with the Government by which he surrendered the estate he held under 
the first sanad and received it baok again under the terms of the second, 
assuming that the Government on its side had the neoessary power. 

"With regard to the power of the Government to do what it purported 
to do, the objection taken in the appeal Court in India was that the 
Government having granted the estate in 1859 to Gajraj and his heirs, 
had nothing left to grant to Girwar at a later date. But that objeotidn 
does not seem to apply to a transaction by which Girwar, the person ab- 

rRRQi ly 0Dfeifcl6d by inh e ri tanoe to everything that passed under the earlier 
Lo53J grant, surrendered it in consideration of a re-grant of the same 
estate on new terms. 

In the argument before their Lordships another objection to the 
powers of Government was raised. It was suggested that though in the 
earlier troublous times many things were effectively done by Government 
as acts of bfeate, still, in or after 1861 (which is the earliest possible date 
for Girwar s sanad, for it was in April of that year that he asked for it) 
no executive aot of the Government could have created an estate des¬ 
cending by any rule of inheritance other than that laid down by the law, 
and the law in the present case would be the Hindu law. 

Whatover force suob a contention might otherwise have had appears 
to then: Lordships to be removed by the Aot to whioh their attention was 
called, Aot No. XV of 1895 (The Crown Grants’ Aot, 1895). That Aot 
recites, amongeb other things, that doubts have arisen as to the power of 
bha Grown to impose limitations and restrictions upon grants and other 

ra ^ S mad0 by ^ or ita authority, and it is expedient to remove 

such doubts. And . section 3 enacts that “ all provisions, restrictions, 

conditions, and limitations over contained in any euoh grant or transfer 

as a fore 3 aid shall be valid and take effect according to their tenor, any 

rule of law, statute, or en&otment of the Legislature to the contrary not¬ 
withstanding. 

The present appeal relates mainly to taluqa Mahewa, and the argu¬ 
ment before their Lordships dealt only with it. The principle adopted in 
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tibia judgment only applies to that taluqa, including, of course, any pro- 
perby that may have acoreted to it since t.bo date of the sanad under 
wbiob it is held. It hns born pointed out by Counsel that the suit out 
of which the appeal arises related also to property Raid to have been 
acquired apart from the taluqa.* It seems clear that their Lordships 
have not materials before them to enable them to define what property, 
if any, other than the original contents of the taluqa dow passes as part 
of it. 

[654] It would hardly he safe to rely for the present purpose upon 
the admission mentioned at pago 887 of the record. 

Their Lordships will therefore humbly advise His Majesty to make 
a declaration that the taluqa Mahev/a, as coustit.'tfced at the date of the 
Banad, with accretions ( : f any^ or properties (if any) appurtenant to the 
taluqa, has passed to the appellant, and that as to any other property of 
the deceased the decrees of the Courts below are not affected, and to 
order that it be left to the Court of the Judicial Commissioner, if it be 
found that their is real controversy on the point, oitber itself to deter¬ 
mine what property falls under one category and what under the other, or 
to remit the case for inquiry to the Court of the Subordinate Judge, and 
to order that so far as may be necessary to give effect to the first part of 
the foregoing declaration the decrees of the Courts below ought to be dis¬ 
charged, and the suit dismissed, but that, io the special oirourastanoes 
of the case, the costs of the parties on both sides in those Courts should 
be paid out of Balbhaddar’e estate. The first respondent will pay the 
appellant’s oosts of this appeal. 

The seoond respondent, another son of Sheo Singh’s, was, on his 
own application, added as a party by Order in Council, but he has not? 
lodged any oase, no*' did he appear by Counsel before their Lordships. 
Their will be no order as to the coots of bis application, and any costs 
incurred by him in the anneal must bo borne by himself. 

Appeal allowed. 

Solicitors for the appellant— Downing, Hand cock ., Middleton & Lewis . 

Solicitors for the respondent— T. L. Wilson X Co. 
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Ritraj KunwaR ( Plaintiff ) v. Sarfaraz Kcnwar {Defendant). f 

[19tb and 93rd, May and 99bh June, 1905.] 

[On appeal from the Court, of the Judicial Commissioner of Oudh.] 

Accretion—Bengal Regulation No XI of 1«95, section 4, paragraphs 1 and?—Act No. 
XVI11 o/ 1876 [Oudh Laics Act)—Riparian proprietors—Change in course of 
river—Gradual and imperceptible accretion—Alteration of land by sudden change 
of course of river or by violence of its stream—Ownership not changed—Tidal and 
non-tidal rivers 

Tbe appellant sued t.o rcccver possession of a large extent of land which she 
olaiwed as an accretion to her estate of Kamyar lying on the south side of the 

* See paragraphs 8 and 9 of the plaint; Record page 2- 

t Present-— Lord MACNAGHTEN, Sir. Ford NORTH, Sir ANDREW SCOELE, 

and SIR ARTHUR WILSON. 
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river Gogra, a non-tidal river, by reason oi a obange in the ohannel of the river 
the eSeot of which was, as stated in the plaint, that “the northern channel 
reoeding gradually to the north the said land was added to Kamyar as alluvial 
accretion towards the south of the said ohannel “ It was found by the Judioial 
Committee that the predecessors of the respondent were the original owners of 
the land claimed ; that there had been no slow and gradual pushing northward 
of the northern boundary of the appellant's land; and that there was still a 
channel of the river between the properties of the appellant and respondent 
although the main stream had shifted to the north. Held that it was not a 
case of aooretion by gradual slow and imperceptible means, in which, as laid 
down in Lopez v. Muddun Mchan Thakoor ( 1 ), the accreted land belongs to the 
owner of the adjoining land ; but the principle applicable to it was that laid 
down in paragraph 2 of seotion 4 of Regulation XI of 1825 (which was applied 
to Oudh by Act XVIII of 1876), that in oases in which a river by a sudden 
change m its course or by the violence of its stream separates land from one 
estate and joins it to another without destroying its identity and preventing the 
recognition of the land so removed, in such oases the land on being dearly 
reoognized remains the property of the original owners—in this oase the 
respondents. Mayor o/ Carlisle v. Graham (2) followed. 

The principle of that case, whieh had reference to a tidal river is equally 
applicable to a non-tidal river. 

[Ref. 28 All. 647=8 A. L. J. 453=1906 A. W. N. 169 ; 18 I. 0. 855 ; 8 Pat. h. J. 498 : 

Pol. 39 Mad. 67.] 

‘Appeal from a judgment and decree (10th October 1898) of the 
Court of the Judioial Commissioner of Oudh, reversing a deoree (13th 
March 1897) of the Subordinate Judge of Gonda and dismissing the 
appellant’s suit with costs. 

The facts are fully stated in the judgment appealed from delivered 
by the Court of the Judioial Commissioner (Mr. Ross Scott, Additional 
Judicial Commissioner, and Mr. W. BlennerhassETT, Judicial Com¬ 
missioner) which was as follows:— 

“This suit was instituted on 25th February 1887 in the [686] 
Court of the District Judge of Lucknow, and in it the plaintiff, Thaku- 
rain Ritraj Koer claims possession of 62i acres of cultivated land, and 
2,000 bighas of uncultivated land as an alluvial aooretion to her village 
of Kamyar which is in the Bara Banki District. The river Gogra there 
forms the boundary between the plaintiff’s and defendant’s villages and 
between the Bara Banki and Gonda Districts. After a full enquiry, from 
which the District Judge of Lucknow found that the land in suit was 
situated on the Gonda or north side of an arbitrary line fixed by a Govern¬ 
ment order of 1879 as the boundary between the Bara Banki and Gonda 
Districts, the plaint was returned for presentation to the proper Court. 
It was then presented to the Court of the Distriot Judge of Fyzabad, 
who dismissed the suit on the finding that the disputed land was situa" 
ted in the Bara Banki Distriot. On appeal by the plaintiff, this Court, 
by its order dated the 22nd December 1891, remanded the case to the 
Distriot Judge of Fyzabad for trial on the merits. For nearly three 
years it remainded in the Court of the Distriot Judge of Gonda and was 
transferred on the 10th December 1894 to the Subordinate Judge of 
Gonda, who on the 13th Maroh 1897 gave the plaintiff the deoree from 
which the defendant now appeals. 

In order to make the facts and arguments dear, it is neoessary to 
refer to some previous litigation. At settlement, Thakur Raghubir 
dingh, who is now represented by the defendant. Thakur Jagmohan 
Singh) claimed possession of certain lands against Narendra Bahadur 
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Singh, Raja of Harha, and against Sher Bahadur Singh, the father-in-law ibob 
of the plaintiff. He olaimed from the Raja of Harha 4,000 bigh&B on the May 19, 23. 
north of what was then the main stream of the Gogra, and Mr. MoMinn, J oys 2 9. 
the Settlement Offioer, dismissed the olaim on the ground that in pmyy 
1266 Fasli (1859 A. D.) the main channel of the river was the boundary oounoil. 

between Bara Banki and Gonda, and as the sanads granted in that year - 

abolished the custom of dhardhura ,* the same ohannel continued to be 

the boundary, although the main ohannel had shifted southwards. In \\ j 

the Judgment, Mr. MoMinn stated that channel No. 2, whioh was 623=9 0. W. 

[687] then, and had been for three years previously, the main stream of N. 889=8 0. 

the Gogra, was a mere ‘ sot* ’ in 1863-64. He found that ohannel No. 1 

was in 1230 Fasli abandoned by the river, whioh then took a course one g om ^ R 

and a half kos to the north and that the main stream flowed in ohannel 872=8 Sar. 


No. 5 in 1266 Fasli. Tbakur Raghubir Singh’s olaim for possession of 878=32 I. A. 
land in the possession of Sher Bahadur Singh was also dismissed. On 168. 
appeal, Colonel MaoAndrew, Commissioner of Luoknow, remanded the 
case of Thakur Raghubir Singn versus the Rajah of Harha, for findings 
on issues as to the action of the river between 1266 Fasli and 1276 Fasli 
and directed that a sketch map showing the position of the five ohannels 
mentioned in the Settlement Officer’s judgment, should be prepared. Mr. 

Arthur Harington, who was then Settlement Offioer, complied with that 
order in his judgment of the 10th February 1870, and submitted a tracing 
of the survey map on which he showed the position of the five ohannels 
referred to by Mr. MoMinn. A copy ol it has been filed in this suit and 
marked P 2. Mr. Harington oonourred in the opinion of Mr. MoMinn 
that in 1266 Fash the main stream of the river flowed in ohannel No. 5 
and that between 1266 and 1272 Fasli (1859 to 1865 A. D.) it had en- 
croaohed gradually but slightly to the north ohanging south suddenly in 
1272—73 Fasli to ohanDel No. 2, where it then was. On the tracing of 
the survey map he marked by a dotted line what is now admitted in this 
suit to have been the boundary between the plaintiff s and defendant’s 
villages in 1266 Fash and whioh was then a high or well defined bank. 

This appears as a blaok dotted line in the mapB whioh have been filed in 
this suit. Colonel MaoAndrew finally dismissed the appeal finding that 
the river was the boundary and as the actual edge at the time of the 
Summary Settlement was not asoerbainabie in consequence of the change 
in the main stream, the boundary of the Harha estate must be held to 
extend to the south bank of bed No. 5. The land then in dispute was 
south of this bank and north of channel No. 2 which was the main 


Bbream. 


" Q n the 14th December 1876 the Raja of Harha instituted a suit 
against the present defendant in which he olaimed 9,000 bighas of land 
lying south of what was stated to be the main [b88] stream of the 
Gogra, on the allegation that it was an alluvial accretion to the plain¬ 
tiff’s village. The Commissioner and Judioial Commissioner deoreed the 
plaintiff's olaim on the finding that the land in Buit was a gradual 
aoorebion to the plaintiff’s estate and was incapable of recognition. On 
the 17th November 1881 their Lordships of the Privy Counoil dismissed 
the appeal of the defendant, and their decision is relied on by the plain¬ 
tiff to support the contention that the owner of lands south of bed 
No. 5 is entitled to claim all land up to the south bank of the main 

* A oufltom that the boundary of estates should vary with the main stream of a 

river. 
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stream wherever ifa may be. Thai; contention appears to have been 
accepted by the Lower Court, bub I do nob think that their Lordships* 
decision supports it. All that was decided was that there was evidence 
bo support the tindings of the Lower Courts. No new principle of law 
was iubroduood or established by the decision, nor is there any passage 
in it by which the law as previously determined by their Lordships was 
modi&od. In n^r plaint aha plaintiff alleges Gnat she is the baluqdar of 
Kamy&r in the Bara Bauxi District, and cha defendant the taluqdar of 
the villages of Rikearia, Para Augad, and Bharsara in the Gonda 
District, and that in accordance with the decisions in the oases bo which 
I have referred, aha is entitled to obtain possession of all the land whioh 
was added bo Kamyar ny gradual aocretion and lying between the dotted 
lvuo in the settlement map and oiie channel oi the river bo the north of 
it. She further alleges that in 1884 the defendant interfered with her 
possession, ana on tne lab March 1884 the Extra Assistant Commis¬ 
sioner, Kazi Nur-ud'din, passed an order under section 145 of the Code 
oi Criminal Procedure, which deprived her of possession. She prayed 
for possession of the land south of tne northern channel situated in the 
villages of Raksaria, Pura Angad, and Bharsara, and for a deoree for 
mosno profits. She named the village of Dulapur also, but admittedly 
it disappeared many years ago. On 13th September 1890 her pleader 
stated that the suit was for possession oi the land ot which the 
Extra Assistant Commissioner had given the defendant possession 
in 1884, and I think from paragraph U of the plaint and other 
proceedings in this case, that the suit was for land which formed part 
of the defendant's villages of Raksaria, Pura Angad and Bharsara, 
[659] out whioh had been submerged and re-formed on the south of the 
northern channel and north of the dotted hne marked on Mr. Harington’s 
tracing of the survey map in 1870, as the boundary between the 
Districts of Gonda and Bara Banki. I have omitted the portions of the 
plaint whioh it is unnecessary to oonsider in this appeal. The material 
pleas in the defendant’s written statement are a denial that the plaintiff 
had ever been in possession of any of bho land in suit which is separated 
irom Kamyar by the main navigable stream of the Gogra, that between 
the years 1874 and 1882 the Gogra flowed in channel No. 5 to the north 
of the dotted line, but greatly extended its breadth towards the norbb, 
retaining however the dotted line as its southern bank and submerging 
gradually the defendant’s villages, so that by the end of the year 1882 
the village eites of Bharsara and Raksaria only remained, while the Bite 
of Puia Angad and the whole of the land of that village, with the excep¬ 
tion of 62 biswas 7 bighas were swept away. Subsequently to 1882 
the river decreased in breaabh and gradually restored the submerged land, 
so that in 18b6 it returned almost bo its former bed in channel No. 5. 
In the rainy season of 1886 the river out away a portion of the plaintiff’s 
land on the south side of it, so that 1,491 bighas of Raksaria and 464 
bighas 6 biswas of Pura Angad, of the original areas of 1,692 bighas 
1 biswa and 929 bighas 3 biswas, remained or were reformed. In ad¬ 
dition to other issues she Court below framed the following 

Is the land in suit south of the ohannel named soti No. 5 ? 

Which is ohannel No. 5 and where is it at present ? 

“ Has the land in suit been added bo the plaintiff’s village by 
gradual accretion ? 

“ For the purpose of determining the position of the channels of the 
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river and of the laud iu suit, Salam-ul-Haq was appointed an Amin, and *905 
with his report submitted a map on whioh he purported to show the may 19, 98, 
main ohauaol of the Gogra as flowing for the most part below Mr. Ju ne 2 9. 
Haringfcon’s dotted line and the diluviaied land within red lines. The p BIVY 
whole of this area was stated by him to be 10,139 aoraa. I have 00 m * council. 

pared this map with the braoing of the Survey map prepared by - 

Mr. Harington in 1870, [660] and find that the old channels are correct- 2 J A. 665=2 
ly shown between the dotted lines on it. The dotted line which was ^ ^ j 
taken to be the boundary betweeu the Gonda and Bara Banki DistriotB, is 023=9 C. W. 
also correctly reproduced, but the local inspection made by a local plea N. 889=8 0. 
der, Babu Rajerdra Nath, for the purpose of testing the Amin’s map, in £ 
my opinion, leaves no doubt tha^j the Amin falsely showed the main Bom ^ g 
stream of the river a great deal south of where it aobnally was. The 872=8 Bar. 
Amin’8 map was prepared iu February or March 1893, and Baou Rajen- 873=32 I. A. 
dra Nath tested it on the 17th Judo 1893. The appellant's learned 163. 
counsel attempts to explain the difference between the position of the 
main channel as shown on the Amin s map aod its position as fouDd by 
Babu Rajendra Nath, by the suggestion that between March and the 
17bh June the river had beoome swollen by the melting of the snows and 
changed its course to the north, but I cannot believe that such a river 
as the Gogra ever changes its main channel at any time other than 
during the rainy season. Relying on the result of Babu Rajendra Nath’s 
report and the evidence recorded, the Subordinate Judge found that the 
main ohannel of the river flowed in the direction marked G. Z. H. D. 
and gave the plaintiff a deoree for 2,062 acres of the 10,138 aores shown 
on the Amin’s map, the exact area decreed to be determined and demar¬ 
cated in the Execution Department. From that deoreo the defondant 
has appealed. It is baaed on fcbe finding that the whole of the area boun¬ 
ded by the red line has been added by gradual acoretion to the plaintiff a 

village* ... , . . , .. 

“ The question to be decided in this appeal 19 not where bbe mam 
channel of the river was in 1893 or 1895, but where it was when the 
plaintiff’s suit was instituted on tho 25th February 1887, or its position 
in 1884 when the defendant was pub in possession of the 2,062 bighae, 
as the plaintiff states that it is these 2,062 bighae whioh she now olaims. 

The other questions to be deoided aro : 

“ 1 Wa9 the land in suit north or south of the main ohannel of 

the river on the 25bh February 1887 ? , 

“ 2 Was it added to the plaintiff s land south of the dotted line by 

gradual accretion, and was it a portion of the defendant s villages whioh 
was submerged and reformed on its old [661] site, so as to be capable of 
recognition ? The law to be applied is bo be found in Regulation XI of 
1825, the 2nd section of whioh provides that whenever any clear and de¬ 
finite usage of shikast-paiwast respecting the disjunction and junction of 
land by the encroachment or recess of a river, may bave been immemorial- 
ly established, &o., the UBage so established shall govern tbe decision of 
all olaims and disputes relative to alluvial land between the parties whose 
estates may be liable to euoh usage. In this suit no euoh immemorial 
custom or usage is relied on, as it is admitted that if the ouBbom known 
aB dhardhura ever existed it was abolished by the sanads of the plain¬ 
tiff and defendant. Tbe plaintiff relies on the first paragraph of seotion 4 
of the Regulation, whioh is to the effect thao when land may be gain¬ 
ed by gradual aoorefcion from the recess of a river, it shall be con¬ 
sidered an increment bo the tenure of the person to whose land or estate 

861 
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1903 it is thug annexed. The 2nd paragraph of the Bame aeobion provides 

May 19, 23. that the above rule shall not be considered applicable to oases in 
June 29. which a river by a sudden change of its course may break through 
p RIVY and intersect an estate, without any gradual oncroaohment, or may by 
Council. fc he violence of stream separate a considerable piece of land from one 


- estate and join it to another estate without destroying the identity, and 

L* J 95 ^ 2 preven ^ n ° ^be recognition of the land so removed. In paragraph 5 it is 
-2 4 l j. provided that in oases of claims and disputes regarding land gained 
628=9 C. W. b y alluvion, or by the dereliotion of a river, which are not provided for 
N. 889=8 0 . by the other rules contained in the Regulation, Courts of Justioe, in 
c ; 2 j 3 ^g 5 J®’ deciding upon suoh claims and disputes, shall be guided by the best evi- 
Bom. L ~ 5 . ^ 0Doe th 0y may be able to obtain of established local usage, if there 
872=8 Sar. be any applicable to the case, or if nob, by general principles of equity 
873=32 1. A. and justice. The meaning and effect of the Regulation were considered 

by their Lordships of the Privy Council in the case of Iman Bandi v. 
Eargovind Qhose( 1) in which their Lordships stated that the question was 
to whom did the land which bad been inundated aboub the year 1787, 
and remained covered with water till 1801, belong before the inun¬ 
dation, and that whoever was the owner then, remained the owner 
[662J while it was oovered with water and after it became dry. That 
case established the proposition that when land becomes submerged, it 
does not cease to be the property of the original owner and remains his 


property after the water recedes and the land iB left dry again. The 
Regulation was again considered by their Lordships in the case of Lopez 
v. Muddon Mohun Thakoor (2) when they laid down the principle ‘foun¬ 
ded in universal law and justice—that whoever has land, wherever it is, 
whatever be the accident to which it has been expoBed, whether, it be a 
vineyard which is oovered by lava or ashes from a volcano, or a field 
oovered by the sea or by a river, the ground, the site, the property 
remains in the original owner.’ They at the same time declared another 
principle recognized in English law to the effect that * where there is an 
acquisition of land from the sea or river by gradual, slow, and impercep¬ 
tible means, there, from the supposed necessity of the oase,and thediffioul- 
ty of having to determine year by year to whom an inch, or a foot or a yard 
belongs, the accretion by alluvion is held to belong to the owner of the 
adjoining land.’ The defendant’s contention in that case appears to me 
to have been what is really the plaintiff’s contention in this case, namely, 
that land, having been wholly submerged so as to make her land the 
river boundary, the subsequent recession of the river has oaused a 
gradual accretion to her land and an increment by accession to her estate, 
notwithstanding that the land has been reformed on the ascertainable 
and ascertained site of the defendant’s villages, and their Lordships 
observed that clause 2 of Beotion 4 of the Regulation ‘ refers simply to 
case of gain, of acquisition by means of gradual accession,’ the incremen- 
turn latens of the Civil Law. They further observed that what the 
Legislature was dealing with in olauBe 2 of section 4 of the Regulation 
was the gain which an individual proprietor might make from that 
which was part of the public territory, the public domain not usable in 
the ordinary sense, that is to say, the sea belonging to the State, a 
public river belonging to the State ; this was a gift to an individual 
whose estate lay upon the river or lay upon the sea, a gift to him of that 



(1) (1848) 4 Moore's I. A., 403. 

(2) (1870) 18 Moore’s I A. 467 ; 5 B. L. R. 621. 
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which, by accretion, became valuable [603] and usable oub of bhab whioh 
was in a abate of nature neither valuable nor usable. On the words of 
the seotion itself, if the owneship of the submerged site remains as it 
was, it is diffioulb to see why a deposit of alluvion directly upon it is nob 
at least as much an acoretion and annexation vertically to the site as it 
would be an aooretion and annexation longitudinally to the river frontage 
of the adjoining property. The site is the property, and the law knows no 
difference between a site covered by water and a. site covered by crops, 
provided the ownership of the site be ascertained. 

“ In the oase of Nogendur Chunder Ghose v. Mahomed Esof (1) their 

Lordships made similar observations to the effeot 

' 1. That there is nothing to show that the first rule in seotion 4 
of the Regulation contemplates land other than that which oommonly 
falls within the definition of ' alluvion,’ viz., land gained by gradual and 
imperceptible accretion, the inorementum latens of the Civil Law, aT J~ 

1 2 That no express provision is made for the oase of land which 
has been lost to the original proprieter by the encroachment of the sea 
or a river, and whioh, after deviation, re-appeare on the recession of the 

sea or river. . , . ., 

4 On the other hand, there is nothing to take away or destroy the 

right of the original proprietor in such a case ; whioh mast therefore be 
determined by fcbe general principles of equity and justice under the 5th 

rule f 

’ M The same oase also laid ddwn that the identity of the site may be 
established by maps and anoient documents although by the long submer- 
genoe of the land all external marks zn& means of identification have 
been obliterated and that ’ it is not easy to-see upon whab pnncip e a 
title to alluvion by gradual accretion should prevail against ‘^e original 
ownership established by identification of Bite ; unless it be that, where 
the aooretion is bo gradual as to be latent and imperceptible during ts 
progress, the law, on grounds of convenience, presumes inoontroverbibly 
that no other ownership oan be shown to exist, and so bars enquiry. 
Such being the law applicable in this suit, has the plaintiff proved her 
allegation that the disputed [684] land has gradually and .mperoeptab y 
accreted bo her village of Kamyar ! In my opinion she has entirely 
failed to do so The exaob position of the disputed land is not shown on 
any map except B 10, which was filed by the plaintiff and shows the 
disputed land north of Mr. Harmgton a dotted line. There is no evi¬ 
dence that on the 25th February 1887 or in 1884 when the Extra 
Assistant Commissioner passed the order giving the defendant posses¬ 
sion the main obannel of the river was north of the disputed land, and 
if it'did not then flow north, it is not explained bow the land was gained 
by gradual and imperceptible aooretion to the Pontiff 0 village whioh 
was on the south. A1 and A2 are mapa prepared by Kazi Nur-ud-din 
In nnnrmnHou wibh the quinquennial settlement of the disputed and 
SheXdl tt J with the defendant in 1885. These maps show the 
whole of the land to the north of the main stream of the Qogra and the 
report accompanying them stated that wherever the old channel was it 
wa P s certainly south of the disputed land as shown in the maps. About 
the same time the tahsildars of Gouda and Bara Bank, made an enquiry 
and nrepared a map of whioh a copy is on the file and marked A3. This 
map U on the same scale as Mr. Harington s tr acing of t h e Government 

(1) (1872) 10 B.LR. 406. 
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Survey Map and shows correctly the position of bhe ‘dotted line* and the 
channels as marked by him. 

“ The tashildars reported that the main stream of the Gogra extend¬ 
ed to the south of the dotted line, but flowed partly on the north of it, a 
portion of the old channel on the north being dry, and that the present 
plaintiff claimed all the land to the north of what was then the main 
stream, including a portion of the old bed No. 5 and up to a nala whioh 
she contended was the channel which flowed in bed No. 5 in 1870. How 
much of that land phe row claims is not clear, but the maps and the 
report of the tahsildars show that she then olaimed land on the site of bhe 
defendant’s villages and on the north of bhe northern bank of the old 
bed No. 5. It has been established by the decisions of their Lord- 
ships of bhe Privy Council to which I have referred, that such a claim 
oannob be supported unless and until it is proved that the land was 
gained by gradual and imperceptible accretion as an increment to 
her property. This she has failed [665] to prove, and wherever the 
main stream flowed in 1884 or 1887, or in 1893, she is not entitled to 
obtain possession of any land which formed part of the defendant’s 
estate, however long it may have been submerged and under water. 


'* lb appears to me that the plaintiff’s claim was based, in bhe firsb 
instance at least, on the fact that the main channel extended northwards 
and then receded, leaving the nala or small stream shown on the maps 
of the tahsildars and Kazi Nur-ud-din, where its extreme north limit had 
reached and on bhe mistaken belief that she could olaim all land up to 
whatever might be the most northern stream of the river, whether that 
stream was the main channel or nob and whether the land did or did nob 
form part of the defendant’s estate. She was probably led to that belief 
from the suooess of Narendra Bahadur Singh. Without asserting that 
the result of that case might possibly have been different had it been 
presented in a different form to the Courts, the two cases are not similar, 
as the maps show that while the river had extended northwards into a 
new ohannel it turned eouth again when approaohing bhe plaintiff’s and 
defendant’s lands. 

It has not been proved that any of the land in suit was an alluvial 
accretion to the plaintiff’s estate or that the south bank of channel No. 5 
had receded northwards in 1884 or 1887, while the channel itself widen¬ 
ed and spread northwards. The plaintiff has, in my opinion, failed to 
prove where the land in suit is situated or that she is entitled to it. From 
the form in which the decree was passed it would appear that the Lower 
Court was also unable to locate the disputed land. The plaintiff’s suit 
should, I think, have been dismissed, and I would therefore allow the 
appeal and setting aside the decree of the Lower Court, dismiss the suit 
with oosts in this and the Lower Court. 

On this appeal 

W. G. Bonnerjee and Kenworthy Brown for the appellant contended 
that the Court of the Judicial Commissioner was in error in holding that 
the land in dispute was a re-formation in situ of land belonging to the 
respondent. As the river had at times diluviated both the land on its 
north, and on its south [666] sides, the land now claimed as existing on 
its south bank in 1884 might well be re-formation in situ of the appel¬ 
lant’s estate of Kamyar. The principles on whioh the Judicial Commis¬ 
sioner s Court proceeded were inapplicable to the present case, whioh 
there was ample evidence to show was one of gradual and imperceptible 
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accretion to the appellant's village. The oorreob principle to apply was 
that laid down in Regulation XI of 1825, section 4, paragraph 1. Refer¬ 
ence was made to Lopez v. Muddun ftlohuti Thakoor (1), Eckoiuree Singh 
v. Bira Lai Seal (2), Jaggot- Singh v. Brij Nath Kuntvar (3), and Regula¬ 
tion XI of 1825, section 4, paragraphs 1 and 2. 

DeQruyther for the respondent contended that it was for the appel¬ 
lant to do something more bhan show that her title was nob free from 
doubt, and to give some acceptable explanation of the circumstances 
which led the Court below bo its conclusion. Raj Coomar Roy v. Gobind 
Coomar Roy (4), and Dinomoni Chowdhrain v. Brojo Mohini Chowdh - 
rain (5) were referred to. Tbis the appellant had not done. It was sub¬ 
mitted that the principle of law applicable to this oaee was that laid down 
in paragraph 2 of section 4 of Regulation XI of 1825. There was no 
gradual and imperceptible accretion shown here to bring the case 
within paragraph 1 of that seotion relied on by the appellant. The 
principle in paragraph 2 of seotion 4 should be applied to the facts of the 
case ; and on those facts it was not proved, as it was necessary for the 
appellant to prove, that in 1884 the main ohannel of the river was north 
of the land in dispute. That land, though diluviated, remained all along 
the property of the respondent’s predooeBBors in title. To allow the 
appellant bo sucoeed in the appeal would be permitting her to acquire a 
title to lands the ownership of whioh was in the respondent, which 
under no circumstances oould she do. 

Kenworthy Brown replied. . _ _ ,. , ,, , 

1905, June 29tfc.— 1 2 The judgment of their Lordships was delivered 

by Sir Andrew Sgoble 

[667] The parties to this appealare the owners of estates situated 

on opposite Bides of the River Gogr*. in the Province of Oudh The 
plaintiff, who ie now the appellant, is the widow and heiress of Thakur 
Racbpal Singh, and as such the present bolder of the taluqa of K&my& r 
in the District of Bara Banki, on the south bank of the river ; and the 
defendant now on the Record (the respondent) is the widow of the son 
of the original defendant, Thakur Raghubir Singh, the Taluqdar of Dhana- 
wan, in the District of Gonda, on the north bank of the river The sm 
was brought to reoover possession of certain alluvial lands, 2,062 aores 
and 10 roods in extent, whioh the plaintiff claimed as an accretion to her 
estate of Kamyar, by reason of a ohange in the ohannel of the river. The 
Subordinate Judge of Gonda made a decree in favour of the Plaintiff, but 
this was reversed on appeal by the Judicial Commissioner, and the suit 

was dismissed with coats. . . 

The law of India in relation to cases of this kind is contained in 
Regulation XI of 1825, whioh wae applied to Oudh, with some 
Sorlnt Scations, by Act XVIII of 1876. The principle laid 
down in tbis Regulation, as Lord Justice James observes in givmgtbe 
judgment of this Committee in the well-known oase of Lopez v. Muddun 
Mohun Thakoor (1). " is one not merely of English law, not a principle 
peouliar to any system of municipal law, but it is a principle founded on 
universal law and justioe r that is to say, that wnoever has land, wherever 
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1905 is. whatever may be the accident to which it has been exposed, 
May 19,23. whether it be a vineyard whioh is covered by lava or ashes from a vol- 
Ju ne 2 9. oano, or a field covered by the sea or by a river, the ground, the site, the 
Privy Property, remains in the original owner.” 

Council. Tbe first point to be ascertained, therefore, is, who was the original 
- ^ owner of the property in dispute in this suit ; and on this point their 

? L J S 183 2 Lordehi P 8 ar0 °P iaion there is no room for doubt that it was the 
=2 A. L. j. P r °P 0rfe y of fc he respondent’s predecessor in title. Indeed, the plaint it- 
629=9 C W self describes the land as “situate in the villages Raksaria.Bharsanda, Pura 
N. 889=8 0 . Angad, and Dulahpur,” whioh admittedly form part of the respondent’s 
L J 93 M9 8 J?’ tal < uqa; and ^ 0 Subordinate Judge is clearly mistaken in treating it 
Bora L. R. aB laD(3 ' °PP°«k ” to those villages. For, not only is the statement in 
872=8 Sar. the plaint perfectly definite on the point, but it is repeated six years 

873= 5fis A * affcer fcbe ^* ng of ^ 0 p ^ ainti ' an( * a ^ter issues had been settled in whioh 
163 ‘ the question of the position of the land had been specifically raised, in a 
petition in which the plaintiff impeached the correctness in other respeots 
of a map prepared for the suit by an Amin, or Commissioner, appoin¬ 
ted by the parties. Presumably land situated in the respondent’s villages 
would belong to the respondent whether covered by water or not, and 
however it might be intersected by the river in its devious course from 
year to year. This view was adopted by the looal authorities in procee¬ 
dings taken in 1883 under the Code of Criminal Procedure for possession 
of the land, and upon application to the Revenue officials in 1885 for 
demarcation of boundaries. And in July 1885 the Revenue Settlement of 
‘ the alluvial and diluvial land ’’ of these villages was made with Tbakur 
Raghubir Singh, the respondent’s predecessor in title. It would require 
very strong evidence on the part of the appellant to disturb the conclu¬ 
sion thus arrived at, and no such evidence has been adduced. 

The learned counsel for the appellant contended that, whoever may 
have been originally entitled to the land, it had gradually become accre¬ 
ted to the appellant’s property by an alteration in the course of the 
river ; and he relied, in support of his contention, on a passage in the 
judgment in the case of Lopez v. Muddun Mohun Thalcoor (l) in whioh it 
is stated that where there is an acquisition of land from the sea or a 
river by gradual, slow and imperceptible means, there, from the supposed 
necessity of the case, and from the difficulty of having to determine year 
by year to whom an inch or a foot or a yard belongs, the aooretion by 
alluvion is held to belong to the owner of the adjoining land.” Of the 
correctness of this proposition there oan be no doubt; but in the opinion 
of their Lordships, it is entirely inapplicable to the present case. Here is 
no question of gradual and Blow process of acquisition to be measured by 
the inoh or the foot or the yard ; here land to the extent of more than two 
[669] thousand acres is olaimed, not on the ground that the action of the 
river has been slowly and gradually to push forward the northern boun¬ 
dary of the appellant’s land, but that the northern channel of the river, 
however it may shift, must be taken to be that boundary. Nor is it the 
oaee here that the land laid bare by the alteration of the river’s oourBe 
adjoins the land of the respondent; on the contrary, the evidence is that 
there is still a channel of the river between the two properties, although 
the main stream has shifted to the north. 

It appears to their Lordships that this is one of the oases provided 
for by the second clause of the fouth section of the Regulation, which 


(1) (1870) 13 Moore's L A. 467 ; 5 B. L. R. 621. 
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enacts that) the rule as to gradual accretion “ shall nob be considered 1005 
applicable bo cases in wbioh a river, by a sudden change of its course, May 19, 29. 
may break through and intersect an estate, ’without any gradual enoroa* U NE 
ohment,'or may, by the violence of the stream, separate a considerable privy 
piece of land from one estate and join ife to another estate without council* 

destroying the identity, and preventing the recognition, of the land so 
removed. In Buoh cases the land, on being dearly recognized Bhall remain c ^ ^ 
the property of its original owner.’* This is in accordance with the —2 A. L. J. 

English law, as laid down in the caBe of The Mayor of Carlisle v. 623=9 C. W. 

Graham (1)" All the authorities, ancient and modern, are uniform to N 889=8; 0 . 
the effeot that if, by the irruption of the waters of a tidal river a new j 349 = 7 * 
channel is formed in the land of a subject, although the rights of the Crown 3 ^ L R 
and of the public may come into existence and be exeroised in what has 872=8 8 ar. 

thus become a portion of a tidal river.the right to the soil 873=32 I. A. 

remains in the owner, so that if at any time thereafter the waters shall 
recede, and the river again ohauge its course leaving the new ohannel dry, 
the soil becomes again the exclusive property of the owner, free from all 
rights whatsoever in the Crown or in the public.” It is, perhaps, 

unnecessary to add that although the specific reference in that case is to 
a tidal river, their Lordships consider the principle equally applicable to 

a non-feidal river. . L . . 

Their Lordships will humbly advise His Majesty that this appeal 

ought to be dismissed and the decree of the Judicial [670] Commissioner 

confirmed. The appellant must pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellant Young, Jackson, Beard & King. 

Solicitors for the respondent T. L . Wilson & Co. 
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Before Sir John Stanley , Knight, Chief Justice, and Mr. Justice 

Sir William Burkitt. 


Kanhai Lal ( Plaintiff ) Kalka Prasad and others 

(Defendants) * 

[2nd May, 1905.] 

Vma to purchase— Insolvency—Civil Procedure Code , sections 351 and 

F m-Privati sale by Collector in pursuance of orders of Civil Court exercising 

jurisdiction in insolvency. 

In order to debar a party entitled to pre-empt a sale from exercising his right 
„ J^nnnrt.mitv to purohase must be given when a definite agreement to pur- 
?Sed price has been entered into with a stranger. It is not enough 
to ofler property to a person entitled to pre-empt before an agreement to purchase 

ha wh 6 flra lu^piwaaance of orders passed by the Civil Court in the exercise of 
wXmov iuriadiotion certain revenue-paying property of the insolvent was 
id hv the Collector, but by private oontraot and not at public auction, it 
• 1° ? j Ja that such a sale did not oust the pre-emptive rights of suoh persons 
r 9 w«e otherwTe entitled to claim pre-emption. Baij Nath v. SUal Singh (2) 

referred to.___——- 

“ T 3 ,. . AtinAAl No 120 of 1903, from a decree of Babu Nihala Chandra, Subordi. 
Tnd^ofBbthiahanpur, dated the 20tbo! April 1903. 

nate Judge of BhahJ^ ^ ^ ^ afc p 36Q (a) (1890) L L . R l3 A1L 224i 
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This was a suit for pre-emption of certain zamindari shares brought 
under the following circumstances. One Gopal Ram was the owner of 
zamindari shares in eleven villages. He became heavily indebted, and 
allowed payment of Government revenue to fall into arrears. In 
consequence of his default the Collector took his zamindari under 
direct management. Subsequently it was proposed that Kanhai Lai, a 
nephew of the defaulter Gopal Ram, should take a farming lease of his 
uncle's zamindari for fifteen years ; and as Kanhai Lai was not a oo- 
sharer in the bulk of the property, in order to qualify [671] him accord¬ 
ing to law to take suoh a lease, Gopal Ram on the 17th of February 
1900 sold to Kanhai Lai a 1 kachwansi share in the villages for Rs. 49. 
On the 19th of February of the same year Gopal Ram also sold to 
Kanhai Lai his Bhare in two villages, namely, BhatnauBa and Barahna 
Buzurg, for the sum of Rs. 2,500, and this share was duly conveyed 
to the vendee. As to the proposed farming lease, the Board of Revenue 
refused to sanction it, and the arrangement consequently fell through. 
On the 30th of June 1900 Gopal Ram being unable to meet his liabi¬ 
lities applied to the District Judge of Shahjahanpur for a declaration of 
insolvency. His application was granted, and the Nazir of the District 
Judge’s Court was appointed reoeiver of his property. On the 9th of 
January 1902 the Collector, acting on behalf of the receiver, sold and 
oonveyed to one Kalka Prasad all the property of Gopal Ram, including 
the property comprised in the sale-deed executed in favour of Kanhai 
Lai on the 17th of February 1900, the consideration being Rs. 14,114. 
On the 9th of January 1903, Kanhai Lai sued to recover the property 
purchased by him on the 17th of February 1900 by virtue of his sale- 
deed and the remainder of the property oonveyed by the deed of the 9th 
of January 1902, with the exception of a certain portion, as to which no 
right of pre-emption existed, by virtue of a right of pre emption arising 
from the fact of his having acquired the status of a oo-sharer in conse¬ 
quence of his purchase of a 1 kachwanBi share in the several villages to 
which the abovementioned sale-deed of the 17th February 1900 related. 

The Court of first instance (Subordinate Judge of Shahjahanpur) dismiss¬ 
ed the plaintiff’s suit on the grounds mainly that the sale of the 17th of 
February 1900 was a purely fictitious transaction, in respeot of which no 
consideration ever passed, and that the plaintiff had, before the property 
the subjeob of the present suit was sold by the Collector to the principal 
defendant, refused to purohase the same. The plaintiff appealed to the 
High Court. 

The Hon’ble Pandit Sundar Lai and Pandit Moti Lai Nehru, for 
the appellant. 

[872] Messrs. W. K. Porter , and M. L. Aganuala , and Munshi 
Gobind Prasad, for the respondents. 

Stanley, C. J., and Burkitt, J.—The facts of this oase, so far as 
they are not in controversy, are as follows :—One of the defendants, 
Gopal Ram, was the owner of zamindari shares in eleven villages. He 
became heavily indebted, and allowed payment of the Government reve¬ 
nue to fall into arrears. In oonsequenoe of default in payment of the 
revenue the Collector oaused his zamindari Bhares to be attaohed and 
took the same under his management. The plaintiff, Kanhai Lai, who 
is a nephew of Gopal Ram, was prepared to take a farming lease from 
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the Colleobor of the property (of Gopal Ram) for a term of 15 years, lgca 
and in order that he might become a co-sharer and so be eligible as a M ay 2. 
lessee under the provisions of section 157 of the Land Revenue Act, as App ^~^ ATE 
amended, it was arranged that Gopal Ram should sell to him a one kaob- 0iviIj 

wansi Bhare, that is a :Lbh share in eaoh of ten villages. This arrange- —- 

27 A* 670— 

ment was oarried out, and on the 17th of February 1900 a one kaoh- igo5 A. W. 
wansi share in eaoh of ton villages was oonveyed by Gopal Ram to the N. *^==2 

plaintiff and the price thereof, Rs. 49, was paid. On the 19bh of Febru. 

ary 1900 Gopal Ram also sold to the plainbilf his share in two villages, 
namely, Bhatnausa and Barahna Buzurg, for a sum of Rs. 2,500,. and this 
share was duly oonveyed to the plaintiff. The Board of Revenue refused 
to sanction the lease proposed to be made by the Collector owing to the 
length of the proposed term, and this letting therefore fell through. On 
the 30bh June 1900 Gopal Ram being unable to meet his liabilities appli¬ 
ed for a declaration of insolvency to the Disbriot Judge of Shahjabaupur, 
and his application was granted on the 8th of August 1900, and the 
Nazir of the District Judge’s Court was appointed receiver of his proper¬ 
ty. On the 9th of January 1902 the Collector aoting on behalf of the 
receiver sold and oonveyed to the defendant, Kalka Prasad, all the pro 
perty of Gopal Ram, inoluding the property comprised in the sale-deeds 
executed in favour of the plaintiff of the 17th and 19th of February 
1900, respectively, the consideration being Rs. 14,114. This sale tna 
plaintiff olaims a right to pre-empt under the terms of the wajib-ul-arzes 
prepared at the settlement of the [673] villages in question, with the ex¬ 
ception of shares in two villages, in respect of which no right of pre-emp¬ 
tion is claimed. . . 174 .W 

The main defences set up were that the sale-deeds ot the lith and 

19th of February 1900 were fiobibious and were executed without con¬ 
sideration, and also that the plaintiff had refused to purchase the 


P P Tbe lower Court held that the sale of the 17th of February 1900 
was fictitious, but that the sale of the 19bh of February of the same year 

was a good sale. It also held that the plaintiff refused to purchase the 
property and so was debarred from claiming pre emption, andfurther that 
the plaintiff ought to have claimed a right to pre-empt the entire property 
and not a portion only. The plaintiff’s claim was accordingly dismissed. 


In this appeal there are two questions of fact for determination. The 
first is whether or not the sale of the 17th of February 1,900 was a good 
sale and secondly, whether or not the plaintiff refused to purchase. In 
the course of the hearing a question of law has been raised on tae part of 

the respondents which must also be determined. Mr. Porter on tbeir 
behalf contended that, admitting that the plaintiff was a oo-sharer in the 
villaces the subject-matter of the suit, and had as such in the case of an 
ordinary sale a pre-emptive right, no such right existed in the case of a 
sale oarried out by the Collector under the circumstances which we have 
Rt-atfld • that the property was attached and under the management of the 
Cofeoto and that the sale by him was on behalf of the receiver in the 
insolvency matter aud was in facta compulsory sale in execution of a 
deoree oarried out to satisfy the debts of the oreditors of the insolvent. 
For this contention he relies upon, amongst others, the decision in the 

ease of Baij Nath v. Si tal Singh (1). _____ 

~ “ ~~ (1) (1890) !♦ L. R. 13 All. 224. 
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The sale of the 19th of February 1900 has been held to be a good 
sale, and this finding has nob been impeached in appeal. Therefore as 
regards two villages, shares in which were conveyed to the plaintiff upon 
that sale, in the ordinary course the plaintiff would have a right to pre¬ 
empt the sale. 

It is not disputed that if the plaintiff was a co-sharer in the villages 
whioh are the Bubjeot-matter of the suit at the time [674] when the sale 
to the defendant Kalka Prasad was oaried out, he had a pre-emptive 
right under the warjib-ul-arzes of the villages. The first question for 
our determination is whether the Court below was right in holding that 
the sale of the 17th of February 1900 was fictitious. It based its con¬ 
clusions upon the evidence of the Tahsildar, to whioh it refers and also 
upon the evidence of the plaintiff himself. This sale was carried out in 
order to plaoe Kanhai Lai in a position to obtain a lease from the Collec¬ 
tor. So long as he was not a oo-sharer in the property a lease could not 
be made to him, the Collector being only empowered to give a lease to a 
oo-sharer. It iB also the case that the transfer made to. the plaintiff was of 
a very small share, namely, one kachwansi of each village, and that the 
price was proportionately small. From the mere fact, however, that 
the sale was of very small shares in the villages, we fail to see that it 
can be regarded as fictitious. The Collector was prepared to act upon it 
as a genuine sale, as in view of it to give to the plaintiff a lease of the 
villages for a term of 15 years. The plaintiff, moreover, was prepared to 
pay the arrears of revenue upon the execution of the lease. The learned 
Subordinate Judge, commenting on the evidenoe of the plaintiff, observes 
that that evidenoe shows “ that the transfer was made simply to make 
him ostensible shareholder in all the villages.” As to this comment the 
obvious reply is that it was not to make him an ostensible shareholder, 
but a real shareholder that the transfer was made. This both the 
Tahsildar and the plaintiff deposed to. The Tahsildar says :—“ There 
being no oo-sharer in the property who could bake the property in farm, 
a saledeed in respeot of a kachwansi share in each of the villages was exe- 
outed-in favour of Kanhai Lai, the nephew of Qopal Ram, for Rs. 49 in 
order to make him a co-sharer," We find also that under an agreement, 
dated the 19th of February 1900, Baldeo Prasad, the father of Kanhai 
Lai, undertook to beoome surety for the payment of the Government 
revenue provided the mustajiri (i.e., the farming lease) was sanc¬ 
tioned. Kanhai Lai says that the sale-deed in respect of the one 
kachwansi share in each of the villages was executed to make him 
a oo-sharer in order that he might take the property on lease. The 
[67S] evidenoe shows that the consideration was duly paid, and, exoept 
for the fact that mutation of names was not effeoted in respeot of the 
shares comprised in the sale-deed, there is no evidenoe to support the 
contention that the sale was fictitious. It seems to us that, though the 
sale was a sale of very small shares in the property, it was a genuine sale, 
entered into no doubt for the purposes of giving the plaintiff the status of 
a oo-sharer and so qualifying him under section 157 of the Revenue Aot 
to take the farming lease. This was, however, in no way an illegal objeot. 

We now oome to the question of the alleged refusal of the plaintiff 
to purchase. The learned Subordinate Judge oame to the conclusion that 
the plaintiff did refuse to purchase the property, and he refers to his 
judgment ip suit No. 1 of 1903 for the reasons whioh induced him to 
oome to this decision. In his judgment in that suit he says “ The 
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evidenoe of fehe Tahaildar, whom I have gob no reason to disbelieve, shows 
that fche plaintiff refused to purohase the shares in dispute.” And later 
on :—*' The plaintiff ought to have said that he was willing to purchase 
only the shares in dispute if he had really any mind to do so. It appears 
from the evidence of the TahsilcUr that he had on no aooount any inten¬ 
tion of purchasing the property of Gopal Ram.” Turning to the evidenoe 27 A. 670= 
of the Tahaildar referred to, namely, Mirza Ahmad Jan, we find that no ^ 149=2 
opportunity was given to the plaintiff to purohase the property when the A L j 390 
sale to Kalka Prasad took place, namely, the 9th of January 1902 or 
thereafter. The Tahsildar referred bo a conversation whioh he had with 
the plaintiff and with Baldeo Prasad and Gopal Ram in the month of 
August 1901, four or five months before the sale to Kalka Prasad was 
completed. His evidence is as follows “ 1 know the parties to the 
suit, namely, Baldeo Prasad and Kalka Prasad, Gopal Ram and 
Kanhai Lai. Once theBe four persons came to me and Kalka Prasad 

said that he was going to purchase the entire property of Gopal Ram, 
and that if Baldeo Prasad and Kanhai Lai wanted to take it they 
could do so. Thereupon I asked Baldeo Prasad and Kanhai Lai, 
and they said that neither they had money, nor could they tight 
with Gopal Ram, and so they did nob want to make the P ur ^ as ®‘ 

[676] Kalka Prasad said that for that property he would pay Rs. 14.UUU 
in cash and Rs. 5,000 on aeoounb of a debt due to a person. He men- 
tioned the name of that pereon, but I do not recollect it. Thu ntha 
evidenoe upon whioh the Court below relied in bolding that tbs plain¬ 
tiff had refused to purohase and was therefore debarred from exercising 
his right of pre-emption. This evidenoe only shows that the plaintiff 
expressed his unwillingness to purohase the property m August 1901, 
that is, four or five months before the sale to Kalka P.a.ad As w 9 
pointed out in our judgment in the case of Sohan Lai v. Shahab-ud- 
din Khan (Second Appeal No. 909 of 1901, unreported) in order to debar 
a party entitled to pre-empt a sale from exercising his right an oppor¬ 
tunity to purohase must be given when a definite agreement to purohase 
at a fixed price has been entered into with a stranger. It is not enough 
to offer property to a person entitled to pre-empt before an agreement to 
purohase has been entered into with a third party, as was the case here. 

We have not been referred to any other evidenoe in support of the find¬ 
ing of the Court below that the plaintiff did refuse to purohase on tnis 

occasion, and the decision on this issue therefore cannot be supported. 

This disposes of all the questions raised in the grounds of appeal. 

An ingenious point, however, to whioh we have already alluded, hae 
been made by Mr. Porter, whioh was not raised in the Court below. It 
is that the sale to Kalka Prasad was in reality a compulsory sale carried 
out to satisfy the debts of the creditors of Gopal Ram, and that in the 
case of a compulsory sale no pre-emptive right can be exercised His 
contention is based upon the insolvency sections of the Code of Civil 
Prooedure, and particularly upon sections 351 and 352 Seot on 352 
provides that a declaration of insolvency pronounced under section 351 
“ shall be deemed to be a deoree in favour of eaoh of the creditors 
for tbeir respective debts. The argument is that a sale held by a reoei- 
ver annointed under the insolvency sections oarnes with it the same 
consequences as a sale by the Court in execution of a deoree, and that 
as in the oase of suoh last mentioned sale no pre-emptive olaim oan be 
advanoed so likewise upon a sale by the receiver of an insolvent estate 
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all [677] rights of pre-emption are extinguished. We have nob been 
referred to any authority whioh directly supports this proposition, and 
are not prepared to accede to the contention. 

An order appointing a receiver operates to vest in the reoeiver all 
the insolvent’s property with the exceptions specified in the first proviso 
to section 266, and it is the duty of tbe reoeiver under the directions of 
the Court to oonverb that property into money, that is, to do that which 
the insolvent proprietor might have done before be was declared to be 
insolvent. In the present case the receiver has sold the property in dis¬ 
pute by private sale. There is nothing in the Code which suggests 
that any such sale can be effected in derogation of or to the prejudice of 
tbe rights of third parties. In the case of compulsory sales, Buoh as 
those which take place by public auction in execution of deorees, the • 
Legislature has not been regardless of the right of pre-emption. Suoh 
compulsory sales take place after the issue of a publio proclamation, 
which it is nob unreasonable to assume beoomes known to all persons 
having pre-emptive rights. Section 310 of the Code moreover to some 
extent protects the rights of co-Bharers in providing that when the pro¬ 
perty sold in execution of a decree is a share in undivided immovable 
property and two or more persons, of whom one is co-sharer, respective¬ 
ly advance the same sum at any bidding, such bidding shall be deemed 
to be the bidding of tbe oo-sharer. As Mahmood, J., observed :— u Under 
the rules of procedure compulsory sales bake plaoe after a public pro¬ 
clamation, which, being an act of the Court or revenue authority, is 
taken bo be sufficient nobioe to the pre-emptors, along with the publio at 
large, bo come forward and purchase the property, and it seemB reason¬ 
able to suppose that those who do not appear to bid at the auotion sale 
have no wish to purchase . the property. These considerations seem 
sufficient to render the ordinary law of pre-emption inapplicable to sales 
by public auction in execution of deorees, and this view has reoeived 
judioial sanction.” (Baij Nath v. Sital Singh (1)). In tbe case before 
us the sale was privately arranged between the Collector and Kalka 
Prasad and was nob by public auotion, and, as we have already pointed 
[678] out, no opportunity was given to the plaintiff to purchase at the 
price agreed to be given by Kalka Prasad. We therefore are unable to 
hold that the plaintiff has lost his pre-emptive right. We are unable to 
see that the fact that the property was under attachment for arrears of 
revenue in any way affeoted the plaintiff’s rights in the matter of pre¬ 
emption. The deoroa of the Court below dismissing the plaintiff’s claim 
cannot therefore be upheld. We must allow the appeal, set aside the 
decree of the Court below, and, as the appellant through his learned 
advocate has stated that he is willing to take a deoree for pre-emption of 
the ten villages in dispute on payment of the full prioe of Rs. 14,114 ex¬ 
cluding from the decree the lands No. 4 and No. 7 in the schedule bo the 
plaint, we give a deoree for pre-emption accordingly with costs of this 
appeal, including fees on the higher scale, and also costs in the Court 
below, conditional on payment on or before the 1st of August next of tbe 
sum of R 3 . 14,114. In default of payment of the said sum the plaintiff’s 
suit will be dismissed with costs in both CourbB. 

Appeal decreed . 


(1) (1890) I. L. R. 13 All. 224 at p. 228. 
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Nawab Begam and others (Plaintiffs) A. H. Creet (Defendant).* 

[2nd May, 1905.] 

Act No. I of 1877 [Specific Relief Act), section 22— Specific performance of contract- 
Discretion of Court—Delay in applying to the Court for relief. 

Great delay on the part of the plaintiff in applying to the Court for speoifio 
performance of a contraot of which he claims the benefit is of itself a sufficient 
reason for the Court in the exercise of its''discretion to refuse relief. Milioard 
v. The Earl of Thanet (1) referred to 

[Diet. 26 M. L. J. 5l8=23 I. 0. 660 ; Ref. 87 I. C- 776-] 

THIS was a suit to enforce specifio performance of an agreement bo 
sell certain property (ft pieoe of land situate in Cawnpore) to the plain¬ 
tiffs entered into on the 11 th of May 1898. Shortly after the agree¬ 
ment was entered into differences arose between the parties as to 
the terms of the oontraot, and on the [679] 14th of June 1898 the 
defendant definitely declined to oomplete the oontraot. He, however, 
expressed his willingness to meet the plaintiffs fairly and to enter into 
negotiations for a new oontraot if such were agreeab e to them. After 
this certain correspondence ensued between the parties, or their legal 
advisers, the last letter on the subject o this agreement being one 
written by the defendant’s pleader to the plaintiffs pleader on the 30th 
of August 1899. The plaintiffs apparently took no further interest in 
the matter nntil they instituted the present suit, which was filed on the 
10th of June 1901, that is to sey, nearly three years from the time when 
they first had notice that the defendant refused to carry out his agree- 

m0n The Court of 6 rst instanoe (Subordinate Judge of Cawnpore) dis¬ 
missed the plaintiff's suit, mainly on the ground of the great delay on 
their part in coming into Court to seek to enforce the agreement. The 

m”.« Stata U.M., l» 

the appellants. 3 Pandit Moti Lai Nehru , for the respondent. 

Stanley C J and BURKITT, J.-On the ground of delay and 
1 u f Up rmrt of the plaintiffs we think the Court below rightly 

laches a n i a i n fciff B suit. It is well established that the delay of 

eXr party to a contract in not prosecuting his right to the interference 

Of the Court by the institution of a suit may constitute such aches as 

will disentitle him to the aid of the Court. For the purpose of specific 
win uioeu , . amount to an abandonment of the oontraot 

performance oanno t call upon a Court of equity for 

ty TtXm.n,? said Lord Alvanley, M. B„ " unless he has shown 
specific ^<° r v ma a n “' rou 7 a prompb and eager.” Milward v. Earl of 

f if The rule is specially applicable when the subject matter of 
Than* U). The L eoulft Vive or fluctuating value. It is said on behalf 

StoSS—• «“« " j. Ca.ppora b.. 

. 56 of 19087from a decree of Baba Bipin Behaci Mukerji, Sub- 

ordinate of Cawnpore, dated the 20tb of Member 1902. 

(1) ( 1801 ) 5 Vee. 720n. 
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of late years largely increased in value, and the [680] suggestion has 
been thrown out that it is to the enhancement of the value of 
bhe property whioh is the subject-matter of this appeal rather than 
to any sentimental wish, such as is suggested on the part of the 
appellants, to regain possession of their ancestors' property that this 
litigation owes its origin. The plaintiffs, it is said, encouraged by aid 
from outside speculators, hoped by the aid of the Court to carry out a 
bargain whioh for the reason sbated above would be highly benefioial to 
them. That there has been great delay on the part of the plaintiffs in 
seeking the aid of the Court is established beyond any doubt. The 
agreement sought to be enforced is dated the 11th of May 1893. Diffe¬ 
rences arose between the parties in regard to the terms of the contraot, 
and so long back as the 14th of June 1898 the plaintiffs were apprised 
by th 9 defendant that the contraot was at an end. The defendant, how¬ 
ever, expressed his willingness to meet the plaintiffs fairly and to enter 
into negotiations for a new contract, if such were agreeable to them. So 
on the 14th of June 1898 the plaintiffs had notice that the defendant 
refused to perform the oontraot. Nothing was done until the suit out of 
which this appeal has arisen was instituted on the 10th of June 1901, 
that is, after a lapse of nearly three years. The last letter on the sub¬ 
ject of the agreement was written on the 30bh of August 1899, by the 
defendant’s pleader to the plaintiffs’ pleader. This terminated the corres¬ 
pondence. On the part of the plaintiffs it has been contended that the 
delay in completing the contraot was solely attributable to the fact that 
tbe defendant insisted that certain mortgagee rights which he posses¬ 
sed were not inoluded in or affeobed by the contract. But if this were 
so it was the duty of the plaintiffs to insist on, and if neoessary prompt¬ 
ly institute a suit for specific performance. Not having done so it ap¬ 
pears to us that their suit was rightly dismissed. 

The defendant has sworn, and we think truly, that he has spent 
a considerable sum of money in improving the 5 property sinoe Ootober 
1899 and that the rents have gone up considerably sinoe that date; 
and it appears to us that it would be inequitable to give the plaintiffs 
the benefit of this expenditure and of the [681] enhancement in value of 
the property. It further appears that notioe has been served under the 
Land Acquisition Aot for the acquisition of portion of the property 
for the purposes of extension works in oonneotion with the Railway, and 
that in respeot of this land the defendant has filed in the Collector's 
Court a olaim for compensation amounting to upwards of two lakhs. We 
think it highly probable that it was in view of these matters that the 
tardy claim of the plaintiffs for specific performance was advanoed. 

Tbe Court below has also held that inasmuch as the oontraot con- 
tamed an agreement empowering the defendant to sell the property, the 
subject-matter of the suit in default of payment of certain instalment of 
the purchase money which was invalid in view of the provisions of sec¬ 
tion 69 of the Transfer of Property Aot, the contract ought not to be 
specifically enforced. This raises a question of some nioety. It is admit¬ 
ted that this provision of the oontraot is invalid, but it is said on behalf 
of the plaintiffs appellants that the mistake of the parties in inserting it 
was a mistake of law and not of faot and that the Court ought not to 
relieve the defendant from his obligation to fulfil his contract, by reason 
of such a mistake. And especially so as plaintiffs are willing to take 
specific performance expunging the sale olause, i.e., expunging that with- 
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out which the defendant swore he would not have entered into the non- 190B 
tract Now it is true that a Court of equity will not in h 0 ™;| j' 10 ™ ^ 

against a mistake in a contract whioh was a mistake of law, b ® appellats 

oas s in whioh the Court does not hold itself strictly bound by this rule cmL . 
but relieves against a mistake of law if there be any equitable ground 

whioh makes it under the particular facts ot the case meqm 9 0 A . l. J. AOB 

narty benefited by the mistake should retain that benefit. If the denden ^ A w 

Plumer V C„ " can show any circumstances dehors, inde- „ u7 

StnSSSi -king it inequitable to 

information upon that subject will not >nt«pose -Clcwss v. H*C 
flitwon U). Referring to the general. rule^ ^o doubt 

is any equitable wbl J received the money should retain it." 

oase inequitable that tne pa y t hig ai 80 retion oonBider- 

The learned Subordinate Jud ^ e ^ n "" 0 -a o parfor manQa of a con¬ 
ed that it would be improper prepared to say 

tract containing a provision contrary to law^ we are ^ ^ q{ equity 

that in this oase he was wrong in oon h r aofc and not aooept the vali- 

-v ta*>• I “to. l» 

dity of the contraot of itsel en aant would not have entered into 

case the evidence rQV1B10Q for 8ale contained 

the contract t he badges t of the purc hase money was in- 

in it in default of P^“ e lor the insertion of this provision in the 

valid. He assigns good re f tlie UOD t rao t olearly in ignor- 

oontraot. Both parties were transfer of Property Act, and 

ance or had lost sight of section 69of which the defen- 

that efleot could not be g matenal term of the contract cannot 

dant contracted. Beeing tnac oaforC6 che contract in dispute l 

be enforoed. would 1 i be q^ aiBOrebioDi whioh oa nnot be said to 

The Court below in the e ler0 , hi Question in the negative, 

to. b... ,TL ,i.„ U look il .1«... 

^“pfiSsass---srotfirasr-i; 

sx*rrSssr esa- - — - - - 

to which was given “nde^e ftrguad from [#M] tha fao t that a mistake 
apprehension or surpr ■ bhlBBEotjio[li that the Court was not merely 
in law was not mention ^ Qught bQ 8nfotoe a contraot induced by 

not precluded irorneo & &oosde to this argument. The fact that the 
a mistake o!«*•° fl0ntra ct B is prohibited by the section does not 

in une ----— _« o ta qki - *t. n »h. 


-^n^sjTvTancl B. 624 ; »* P- 52 1 1 
12 R.R. 286. 


( 2 ) 

(3) 


(1876) b. R. 8 Oh. D. 851; at p. 367. 
(1854) 6 DeG. M. and G. 76. 
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equitable grounds. We think that the plaintiffs have by their delay and 
laches lost their right to the aid which the Court might have given them 
appellate “ they had P rom P tl y appealed to it. 

Civil. Ab regards the claim for damages, no attempt whatever has been 

27 .I,-,! ! Pr °, V , 6 a „ ny d n mag6 ' Thi8 is admitted by the learned abvooate 

A L J m wT“ a ( CoD 6 e q u i eotly the last ground of appeal must fail. 

=25 A. w. . • , We fc berefore dismiss the appeal with costs including fees on the 
N. 147 signer scale. 

We have also to consider an objection 61ed under seotion 561 of the 
Civil Procedure Code on the subjeot of costs. The Court below for 
reasons assigned in the judgment direoted that the parties should bear 

CnnVhTw n , Th .® re8pondent elaimB to be entitled to his costs in the 
Court below. Under he circumstances we see no reason for interference 

the objection 61011 ° ^ C0Urt bel ° W Up0n thia qU08tion and we disallow 
We aay oothing as feo coflte. 

Appeal dismissed. 


27 A. 684 (=2 A. L. J. 401=25 A. W. N. 188 ) 

[68#] FULL BENCH. 

Before Mr. Justice Knox, Mr. Justice Sir William Burlcitt and 

Mr. Justice Aikman. 


Basdeo Pbasad and OTHERS (j Decree-holders ) o. Juthan Ram (Judo- 

merit-debtor).* 

[4th May, 1903.J 

Execution of decree-Qmtion of eale ab.Hty of property in execution-property dee- 

monw and id def.ult tiwJSioftbldlrftdfolpfXj 1 

application was made to sell certain fields described in the decree a3 held by 
the judgment-debtor on a permanent tenure Tha / u*. T®- a? 

that the properties were not'saleabie, befngTeld ly 

one which he might have raised in the s u H in whifK ^ T mUUh aS “ was 

^M^r ment as to 

for was held by occupancy tenure, to notify that fact fa th h , WaS aaked 
sale as a warning to prospective biddem 10 the P r °° la “ a ‘>°n « 

Ram Janam Ram v. Rameshar Rai (1) followed. 

THIS was an application to execute a decree passed upon a compro- 
mise by sale of certain property The decree provided for the payment 
to the decree-holders of a certain sum of money, and in detail* w- 
ment in manner therein set forth for the sale of certain property 
Amongst this property were some fields described in the decree as held' 
by the judgment-debtor on a permanent tenure (istimrari patta which 
would therefore be susceptible of sale in executi on. When, Lwave* the 

* Second Appeal No. 1023 of lQOsTfr^Td^Tof L. ~nn ; r 

Judge of Ghazipur, dated the 27th of June 1*03 confirmino o h il ’ ^ s g*» 9 ffiola . tln 8 
mul Husain, Subordinate Judge of G ha^urfd^eTthTH^ ClprU ^ ^ 

(1) Weekly Notes, 1892, p. 6. 
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deoree-holders sought to bring these fields to sale, they were met by the 
judgment-debtor with an objeotion to the effeot that these fields were 
held by him on an ocoupanoy tenure, and therefore oould not be sold in 
execution of the deoree. The Court of first instance (Subordinate Judge 
of Ghazipur) allowed the judgment-debtor’s objeotion in this respect and 
dismissed the application for execution, and this order was uphold in 
appeal by the [685] Distriot Judge of Ghazipur. The decree-holders * 
thereupon appealed to the High Court, raising two pleas, first, that the 
executing Court could not go behind the decree, but was boana to exe¬ 
cute it as it stood, and, secondly, that the question whether the property 
sought to be sold was saleable ought to have been raiBed in the original 

" U1 ' Babu Jogindro Nath Chaudhri, who appeared with Munshi Gobind 
Prasad for the appellants, contended that, the decree having direoted the 
sale of the bolding the Bale of which was asked for, the question whether 
the property was or was not saleable, could not be taken cognizance of by 
the Court executing the deoree. The executing Court must obey tbe orderB 
of the Court whiob passed the deoree. Mad ho Lai v. Katwan (1/ and 
Bisheshar v. Sukhdco Bai (2) were referred to. The purohaser wou d fcake 
the rights of the judgment-debtor who would be precluded from Resting 
the validity of the sale. Whether he would be entitled to eject the 
tenant was not a question raised in this appeal. The question now 
was whether the judgment-debtor oould resist the sale. The executing 

Court might be under the duty of giving certain information to lntend ‘^ 
nm-nViaiQi-B • v, n f fhftf was all It oould not entertain the question of the 

legality 1 or otherwise of the deoree. The Maharaja of Bhartpur v Bans 
Kannos Dei (3) Tota Bam v. Dwarka Prasad 14) and Bamjanam Bam v. 

competent to deny that the property ordered to be sold was an tstrm 

f p?;r a - El 

°*” P Sl decree-holders, .h. 

are aSlaJts heie obtained a decree uponaoomprom.se tor payment 

j.a e .»w.b»». 

a numDer oi neios Default having been made, the 

n , nnll J (or execution of the decree by sale of the property 
appellants applied defendant raised certain objections in the exeou- 

men turned therein^ The waB that oerta in lands, the sale of 
tion Court, pne of thes^o^jeotm oy ^ ^ the pIftyt)I (or 

whioh was asked fo , e The validlty 0 f the objections was 

the sale of the d bo lders. The executing Court sustained the 

»a 10. .b. 


(1) (1887) I. U R. 10 AH. 180. 

(2) Weekly Notea, 1888, p. 41. 

(3) (1901) I. L. R. 28 All. 181. 

(4) Wtekly Notes, 1888, p. 69. 


(5) Weekly Notes, 1892, p 5. 

(6) (1889) 1. L. R. 11 All. 814. 
17) (1896) I L. R. 17 All. 478. 
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sale of the land. This decision was affirmed by the lower appellate Court. 
The decree-holders come here in second appeal. 

One of the pleas raised is that the question whether the property 
sought to be Bold is saleable should have been raised in the original suit. 

In our opinion this plea is valid and must be sustained. 

On the face of the decree there is nothing illegal. That wbioh is 
ordered to be sold is the interest of a permanent tenure holder. By law 
this is a heritable and transferable interest, and therefore liable to attach¬ 
ment and sale under a decree. The decision in Bam Janam Bam v. 
Bameshar Bai (1) is entirely in favour of the appellants. The learned 
Judges who deoided that case said in their judgment:—“We are of opinion 
that the principle which is embodied in section 13 of the Code of Civil 
Procedure applies to this case and that the judgment-debtor having had 
in the suit an opportunity of putting forward a defence that the sale of 
the holding was prohibited by law and having failed to raise that question 
in the suit, the Court executing the decree cannot now entertain this 
objection. 

With that opinion we entirely agree. 

Our decision in this appeal, it need soaroely be said, concerns 
only the parties to the appeal, and does not prejudice any [687] 
right of third parties. For instance, it is not binding on the land-holder. 

We allow the appeal, with coBts. Setting aside the orders of.the 
Courts below, we dismiss the objection so far as it relates to the lands in 
dispute, and direot the Subordinate Judge of Ghazipur to prooeed with 
the execution according to law. The appellants will have their costs in 

the lower appellate Court and their proportionate coBts in the Court of 
first instance. 

Burkitt, J. In addition to the judgment which has just been de 
livered in the name of the Benoh, 1 desire to point out to the Court 
executing the deoree that when under section 287 of the Code of Civil 
Procedure it sets about preparing a proclamation of sale, it is.its duty 
under the last clause of that section to ascertain as far as possible, inter 
alia, every other thing which the Court considers material for the 
purchaser to know in order to judge of the nature and value of the pro¬ 
perty.” If then the execution Court should have reason to believe that 
the property which it has been ordered to sell is an oooupanoy holding, it 
should enter that faot in clause (c) of the proclamation as a warning to 
an intending purchaser that he may take nothing by bis purchase. 

I have no doubt that if that wbioh is sold is an oooupanoy holding, 
the purchaser of it acquires by hiB purohase no interest in that holding ; 
the purchase is not binding on the land-holder, and the occupancy tenant 
whose interest has been sold oannot, by reason of seotion 56 of the Bent 

Act be ejected otherwise than in accordance with the provisions of the 
Local Tenancy Act No. II of 1901. 

Appeal decreed . 


(1) Weekly Notes, 1892, p. 5. 
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[688] APPELLATE CIVIL. MAY 6 ‘ 

Before Sir John' Stanley, Knight, Chief Justice, Mr. Justice Banerji and appellate 

Mr. Justice Sir William Burkitt. Civil. 

_ 27 A. 688= 

26 A. W. 

Ram Bahadur Pal and others (Plaintiffs) v. Ram Shankar 

Prasad Pal (Defendant) * 

[6bh May, 1905.] 

Specific relief—'Mandatory injunction-Discretion of Court-Injunction refused upon 
unsubstantial grounds-Civil Procedure Code , section 584. 

In a suit by oo-sharars for demolition of a buiWing as t^ing been reoenfcly 

ereoted without their oonsent on common land bY an0 \ her r6 r ug _ 

found that the building had been erected as alleged by the plaintiffs but re^ 
ed to grant them a mandatory injunction upon thei ground[ that the «®» ■ 

raolaimed by the appellant, defendant, and that others (the plaintifa included) 

Ce done We been allowed to build ou **>•««*« "? 9 

without anv obieotion, and that no epeoial damage waa done. Held that ttne 
wa, not a valid “a'ou lor refusing to grant a mandatory injunction ; and that 
Buoh refusal was under the oiroumatanoes a good ground o! apppeal within the 
meaning ol seotion 581 ol the Code of Civil Ptooedure. 

[Ref. 83 I. 0. 871.] 

IN this case both the parties were co-sharers in 
In the village site and[ close t0 th ® h fi °“ j 8 ° t 8 nearly ifea®whole extent. 

Fr d of r r tt i^ r0 — s 1 z 

£SS Shortly before the Minyi 

the bamboos and began plaintiffs thereupon instituted the 

formerly teSporH<» P o( the defendant’s 

present suit in which the^ " lftn d demolished. The Court 
house which eDcroaoViedunonbhe plaintiffs a decree 

of first instance (Offiova mg Munsif of Bast,) gave «»P ^ 

(or demolition Court (District Judge of Gorakhpur), 

appealed. The l ° 0 ^ Court as to the faots, considered that the 

whriat agreeing with the first mandatory injunction. The learned 

plaintiffs ought no_Court’s view of the law no doubt 

District Judge ohse ved T ,0 ™ ft wft9 re0 , 9ime d by the appellants 

is correct, but oonsidering that (? plaiDfciffe ) included, who 

(? appellant) and that othe 8, rpfi g-i llowe a fc 0 build on the areas thus 
have done the same have been [689 Ullo ^ , Umag9 ha0 aoorue d 

reclaimed withoutanyoh^^ ^ ^ oaB0 oaI]g {or bhe ie8ue 0 f fl ny 
o, °“ 0 ’ l?°n f. accordingly allowed the appeal, reversed the 

as *■—• j 

appealed to the High Conrt. , . , . 

__ „ , ni„ rn ti Banerji for the appellants, submitted that one 

of thfgnt o wners wls not entitled J o build upon the joint landjnthout 

• Seoond Appeal N&W9 ofl909; p°“ m ^ d ®? 9 Vrev«8tag a deo’re.o? Baba Lai 
ajBSlSta* SfcwfiS MunriM Basti. dated.the 37th of September 1903. 
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1905 the consent of the others. He relied on Najju Khan v. Imtiaz-ud-din (1) 
May 6. and Muhammad Ali Jan v. Faiz Bakhsh (2). 

appellate Mnnshi Qobind Prasad for the respondent, argued that, in the first 
Civil. P lace fche granting or refusing of a mandatory injunction being a matter 

- for the discretion of the Court and the lower appellate Court having exer- 

27 A- 688= cised its discretion, there was no ground for seoond appeal within the 

N 2 i 5 S s A = 2A meanin * of 0eobion 584 of fehe Code of Ci vil Procedure, and, in the seoond 
L. J. 485 . * Pis°0. even if there was, the High Court ought not to interfere with the 

discretion of the lower appellate Court. He referred to Hamid Ali v. 
Gaya Din (3), Ganesh Singh v. Kaushal Singh (4), Kaushal Singh v! 
Ganesh Singh (5), Shadi v. Anup Singh (6) and Paras Bam v. Sherjit (7).' 

Stanley, C. J., and Banerji and Burkitt, JJ.—'This appeal was 
referred to a Bench of three Judges on the representation that questions 
arose in it which were the subject of conflicting decisions of the Court. 

We do not find that the decisions are conflicting. We desire in the 
first place to say that any observations whioh we make in this judgment 
are directed to the particular circumstances of this case. Every oase of 
this nature must be deoided in view of the faots which are established in 
evidence. It appears in this case that the defendant respondent and 
the plaintiffs appellants are co*sharers in a certain village and that 
the defendant proceeded to ereot a wall upon a portion of the com¬ 
mon land. Immediately on his oommenoiDg the building proceedings 
[690] were taken by the plaintiffs in the Criminal Court to prevent the 
continuance of the erection, but, inasmuch as it was found that the 
defendant was in possession of the land upon whioh the wall was being 
constructed, the Criminal Court could give no redress, and consequently 
it became necessary for the plaintiffs to seek the aid of the Civil Court. 
Accordingly the suit out of which this appeal has arisen was instituted. 
Now it has been established by the evidence that the land in question is 
common land. It has also been found, and it is dear from the evidenoe, 
that so soon as the defendant began to construct the wall the plaintiffs 
objected and took the proceedings to whioh we have referred. They 
therefore in no way aoquiesoed in the building of the wall. Under these 
oircumstances it seems to us that the right of the plaintiffs to maintain 
the suit was dear, and so the Court of first instance deoided. On appeal, 
however, the learned Distriot Judge, though upholding the view of the 
law propounded by the Court of first instance, oame to the conclusion 
that the case was not one in whioh the Court in the exercise of its discre¬ 
tion should grant a mandatory injunction, for reasons whioh appear to 
us to be wholly erroneous. He says in the course of his judgment 
The lower Court s view of the law no doubt is correot, but considering 
that the area was reclaimed by the appellant (».«.. the defendant) and 
that others (the plaintiffs included) who have done the same have been 
allowed to build on the areas thus redaimed without any objection, and 
that no special damage has aoorued to any one, I do not think that the 
oase calls for the issue of any injunction.” Now, the lower appellate 
Court admits that the view of the law propounded by the Court of first 
instance was oorrect, but comes to the conclusion that the Court ought 
not to grant a mandatory injunction because the plaintiffs themselves 

had done a similar unlawful act to that for whioh they in this case sought 


(11 (1895) I. L. R. 18 All. 115. 

(2) (1896) I. L. R. 18 All. 361. 

(3) (1904) I. L. R. 96 All. 357. 

(4) Weekly Notes, 1900, 55. 


(5) Weekly Notes, 1901, 69. 

(6) (1889) I. L. R. 12 All. 436- 

(7) (1887) LLR.9 All. 661. 
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redreia, that is in other words that a wrong having been previously com¬ 
mitted by the plaintiffs redress ought nob to be given to them in respeot 
of a wrong done to them by the defendant. This is nob the law. Then 
the learned District Judge says that no special damage has been 
proved. It is not necessary in a case of thUkindto prove speoial damage. 
[691] The faot that the wall has been constructed upon common land is 
of itself sufficient to call for the interference of the Court. 

Now two objections have been raised to the hearing of this second 
appeal. The Grab iB that no seoond appeal lies under the provisions of 
flection 584 of the Code of Civil Procedure, and the second that this 
Court ought not to interfere where a discretion has been exercised by a 
Court fluoh as was exeroised by the lower appellate Court in this case. 
The answer to the first objection is that the case comes within seobion 584 
beoause the deoision of the lower appellate Court was a decision con¬ 
trary to law as specified in the memorandum of appeal. The lower 
appellate Court admitted that the view of the law entertained by the 
Court of first instance was correct, bub refused to apply the law to the 
case. This is an answer to the first objection to the hearing of the 
appeal. As regards the second objection, it can be equally readily dis¬ 
posed of. The Court below did not exercise a judicial discretion in 
refusing a mandatory injunction. It exeroised an arbitrary discretion, 
not such a discretion as oan be termed a judicial diBorebion. For these 
reasons we allow the appeal, set aside the decree of the lower appellate 
Court, and restore the decree of the Court of first instance with ooBte in 
all Courts. 

Appeal decreed. 


27 A. 691 (=25 A. W N. 159=2 A L. J. 685.) 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Richards. 


Mata Din and others (Defendants) v. Jamna Das and another 

( Plaintiffs ) * 

[10th May, 1905.] 

Civil Procedure Code , section 562 —Remand—Preliminary point-Suit decided with 
reference to some only of several issues framed. 

Held that it is competent to an appellate Court to remand a case under sec¬ 
tion 562 of the Code of Civil Procedure where the Court of first instanoe, having 
framed issues and recorded all the evidenoe, has deoided the suit with reference 
to its finding upon one or more of the issues framed by it leaving other issues 
undeoided. Sheoambar Singh v. Lallu Stngh (1) and Ramachandra Josht v. 
Hati Kassim (2) followed. 

[Pol. 80 All. 68 ; 89 All. 165: Ref. 8 C. L J. 169=12 C. W. N. 167; 2 Pat. L. J. 398; 
50 I. C. 867.] 

[692] The plaintiffs in this oase brought their suit for recovery of a 
certain sum of money on the basis of an award of arbitrators. In the 
alternative they claimed the same amount as due to them on the basis of 
an alleged compromise which bad taken place during the pendenoy of the 
proceedings before the arbitrators. There wer e thre e defendants, of whom 

• First Appeal No. 112 of 1904, from an order of Lala 'Mata Prasad, Distriot Judge 
of Oawnpore, dated the 24th of August 1904. 

(1) (1880) I. L. R. 9 All. 80, foot-note. (2) (1892) L L. R. 10 Mad. 207. 
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Nos. 2 Rnd 3 were no parties bo fcho arbitration proceedings. The Courb 
of first instance (Subordinaba Judge of Cawnpore) framed four issues, the 
first of which was as follows:— 11 Whether the arbitrators made and 
pronounce 1 bho award sued upon; and whether ib can be enforced against 
the defendants Nos. 2 and 3.” The Courb tried the first portion of this 
issue, and came to the conclusion that the award was invalid and could 
not be enforced against any one of the defendants. It then proceeded to • 
consider the question of the compromise, and held that the claim as 
based on it was barred by limitation, the Courb beiug of opinion that a 
nob*= of hand, which, ib was alleged, saved the operation of limitation, as 
it contained an acknowledgment of liability, was not genuine. Upon 
appeal the lower appellate Court (District Judge of Cawnpore) differing 
from the Court of first instance, held that the award was a valid docu¬ 
ment and could be enforced. Ib was also of opinion that the note of hand 
on which the plaintiffs relied was a genuine document. As the Courb of 
first instance had not tried a portion of the first issue and also the second 
and third issues which related to the other questions arising in the suit, 
ib remanded the case under eeobion 562. In the view whiob the Courb 
of first instance took of the first issue it was unnecessary for it to try the 
other issues to which we have referred. Against this order of remand the 
defendants appealed to the High Courb. 

Mr. W. K. Porter for the appellants. 

Munshi Earibans Sakai for the respondents. 

BANERJI and BlCHARDs, JJ.—This is an appeal from an order of 
remand made under section 562 of the Code of Civil Procedure. The 
plaintiffs respondents brought their suit for recovery of a certain sum of 
money on the basis of an award of arbitrators. In the alternative they 
claimed the same amount as due to them on the basis of an alleged com¬ 
promise which had [693] taken place during the pendenoy of the procee¬ 
dings before the arbitrators. There were three defendants, of whom Nos. 
2 and 3 were no parties to the arbitration proceedings. The Courb of 
first instance frame! four issues, the first of which was as follows:— 
Whether the arbitrators, made and pronounced the award sued upon; 
and whether it can be enforced against the defendants Nos. 2 and 3." 
The Court tried the first portion of the issue, and came to the conclusion 
that the award was invalid and could not be enforced against any one of 
the defendants. It then proceeded bo oonsider the question of the com¬ 
promise, and held that the claim as based on ib was barred by limitation, 
the Court being of opinion that a note of hand, which, it was alleged, 
saved the operation of limitation, as ib contained an acknowledgment of 
liability, was not genuine. Upon appeal the lower appellate Courb, 
differing from the Court of first instance, held that the award was a valid 
dooument and could be enforced. It was also of opinion that the note of 
hand on which the plaintiffs relied was a genuine document. As the 
Courb of first insbanoe had not tried a portion of the first issue and also 
the second and third issues, whioh related to the 'other questions arising 
in the suit, it remanded the case under section 562. In the view whioh 
the Courb of first instance took of the first issue it was unnecessary for 
it bo try the other issues to whioh we have referred. 

Ib is contended on behalf of the appellants, the defendants to the 
suit, that the suit had not been deoided by the Courb of first instance 
upon a preliminary point, and that consequently the lower appellate 
Court aoted beyond its jurisdiction in remanding the oase to that Court 
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under the provisions of section 562. This leads us to the question what 19 o 5 
is meant by the words a preliminary point,” in section 562 of the may 10. 

Code of Civil Procedure. The question is one not free from difficulty. - 

If the matter had to be decided upon the provisions of aeobion 562 Appellate 
as the section stood before its amendment by Aob No. VII of 0miu 
1888, there might have been considerable foroe in the argument 27 A. 691= 
of the learned counsel for the appellants ; but sinoe the amendment 23 A. W. 
of the section, and the omission from it of the words “ so as N - 15 ? =2 q A * 
to exolude any evidenoe of fact which appears to the appellate L ’ 6B3 ’ 
L694] Court essential bo the determination of the rights of the parties” 
we must take the Legislature to have intended that a wider meaning 
Bhould be attached to the words than they would ordinarily bear. The 
Beotion has been considered by this Court, and other High Courts. In 
Sheoambar Singh v. Lalu Singh (]) Mr. Justice Mahmood held as 
follows:—"The expression ‘preliminary point’ used in that section iB not 
confined to such legal points only as may be pleaded in bar of suit, but 
comprehends all such points as may have prevented the Court from dis¬ 
posing of the case on the merits whether such points are pure questions 
of law or pure questions of lacb.” The same view was held by the 
Madras High Court in Ram Chandra Joshi v. Hazi Kassim (2). In that 
case Mr. Justice Best said, at page 212 :—“ I take it that a suit is dis¬ 
posed of on a preliminary point within the meaning of section 562 when 
by reason of the decision on onw or more of the issues recorded in the 
case there has been no necessity for the consideration of the other 
isBues; and that if in such a case the appellate Court finds that the 
issues considered have been wrongly decided and the suit in consequence 
wrongly dismissed, and that a consideration of the ocher issues is neoes- 
sary for a proper disposal of the suit, a remand is allowable.” We think 
that the interpretation so put upon the words “preliminary point” is at 
least a convenient one and was probably what the Legislature intended 
when it amended section 562. As the Court of first instance did not 
decide this case upon the merica in consequonoe of the oonoluaion at 
wbioh it arrived on the question of. the validity of the award, and also on 
the question of limitation, we think the Court below acted within its 
jurisdiction in remanding the case under section 562. 

We accordingly dismiss the appeal with costs. 

Appeal dismissed. 


27 A. 695 (=2 A. L. J. 465=25 A. W. N. 154.) 

[695] APPELLATE CIVIL. 

Bejore Mr. JusticesBanerjt and Mr. Justice Richards. 


ALI AkBAR AND OTHERS (Defendants) V. KhDRSHED Ah AND ANOTHER 

(Plamtiifs)r 
[10th May, 1905.J 


Civil Procedure Code, section Wv.-Rivitio of judgment-Appeal from order granting 
a review—Grounds for such appeal. 

When au application for review of judgment ban bean granted for 44 any 
other sufficient reason,*' tbo sufficiency or otherwise of the reaaon for'graiftmg 


• Wipfii Anneal No 140 of 1904 from an order of Mauivi Muhammad Maula 
Bakhsh, Additional Subordinate Judge of Aligarh, dated the -24th of September 1 JO 4. 
(1) (1886) 1. L. K. 9 All. 80, foot-note. (2) (1892) 1. L. R. 16 Mad. 207. 
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it ia not a ground of appeal within the meaning of seotion 629 of the Code of 
Civil Procedure. 

Per Richards, J.—But the fact that the Court fee on the plaint, at first held 
to be inadequate, 19 afterwards found to be sufficient is a good ground for gran¬ 
ting a review of judgment. 

[Ref. 31 Mad. 49 ; 63 I. 0. 171; Fol. 31 M. L. J. 509=(1916) 2 M. W. N. 278=36 
I. C. 497.] 

In this case the plaintiffs’ suit was dismissed upon the ground that 
the plaint was insufficiently stamped, and that by the time the defici¬ 
ency was made good the suit was barred by limitation. The plaintiffs 
applied for a review of judgment upon the ground that in reality the 
court fee which they had originally paid was more than sufficient. The 
Court (Additional Subordinate Judge of Aligarh) found that this plea of 
the plaintiffs was correct and granted the application for review, and 
directed that the plaintiffs’ appeal should be heard on the merits. 
Against this order the defendants appealed to the High Court. 

Mr. Abdul Raoof for the Appellants. 

Munshi Ghulam Mujtaba for the respondents. 

BanerJI, J.—This is an appeal from an order admitting an 
application for a review of judgment, and is made on the ground that the 
Court in granting the application has contravened the provisions of seo¬ 
tion 626 of the Code of Civil Procedure. The only clause of section 626 
which may apply to the case is clause (6) of the proviso to that seotion. 
The first paragraph of the section does not apply, nor does the seoond, as 
the Court has recorded reasons for granting the application. Clause ( b ) 
of the proviso is in our judgment inapplicable, as the lower Court 
has not granted the application on the ground of discovery of new 
evidence. It was of opinion that there was other sufficient reason 
for granting the application within the meaning of section 623. Whe¬ 
ther the Court was right or wrong in its opinion on [696] that point 
is not a matter whioh we need consider in this appeal, inasmuch as 
an appeal from an order admitting a review can be brought on 
one of the three grounds mentioned in seotion 629, and on those 
grounds only. The insufficiency of the reason for which an application 
for review is admitted is not one of the grounds mentioned in that 
seotion; the appeal therefore fails, and is dismissed with costs. 

Richards, J.—I concur. I think that if after a suit had been dis¬ 
missed on the technical ground that the stamp was originally insufficient 
it was subsequently found that the stamp was all along sufficient, that 
faot constitutes a most fitting ground for granting a review and is dearly 
“ other sufficient ground' 1 within the meaning of section 623. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Sir John Stanley , Knight , Chief Justice, and Mr. Justice Sir 

William Durkitt. 


Jaggi Lal and another (Defendants) v. Sir \V. E. Cooper 

(Plaintiff)* 

[12th May, 1905.] 

Suit for specific performance—Lease—Covenant for renewal—Construction oj docu¬ 
ment — Time * whether or not of the essence of a contract. 

The plaintiff sued for specific performance of a covenant for renewal contained 
in a lease, the material clause of which was as follows.—“ After the expiration 
of the said term, if the lessee shall so desire ; the oxeoutant shall have no 
objection whatever to renew the lease for a further term of twenty years on the 
terms and in consideration of payment of the rent mentioned in the lease." 
There was nothing in the lease to indicate that notice of intention to renew 
was to be given before its expiration 

Held on a construction of the lease that time was not of the essence of the 
contract, and that the plaintiff had not forfeited his right to have the leas* 
renewed by reason of having allowed some months to elapse after the expiration 
of the original term before he gave notioe to the defendants of his intention to 
take advantage of the covenant for renewal. 

[Appr. 511. C. 690=29 C. L. J. 314 ] 

This appeal, and also Second Appeals Nob. 161,162 and 163 oi 1903 
arose out of two suits brought by the plaiutiff under the following cir¬ 
cumstances. One Gur Prasad Shukui, on the 27th of June 1879, executed 
a lease of a plot of land in favour oi the plaintiff for a term of twenty 
yearB with a covenant for renewal lor alike term at the optica of the 
plaintiff. He also, [697] on the 2Afch of February 1880, exeouted 
a lease of another plot of land for a like term of 20 years, containing a 
similar covenant for renewal. The term of the first lease expired on the 
27th of June 1899 and the term of the second lease on the 24th of Febru¬ 
ary 1900 Upon the plots of grouud a factory was built by the plaintiff. 
On the 30th of October 1699 the lessor Gur Prasad Shukui’s representa¬ 
tives sold and conveyed their interest in the property to the present 
appellants No notioe of this transter was given to the plaintiff. On 
the 24bh of January 1900, that is, some months after the expiration of 
the term of the lease of the 27th of June 1879, the plaintiff served notice 
upon the representatives of the lessor of his desire to obtain a renewal of 
the lease in accordance with the covenant contained in it. At this time 
it is to be observed that one lease bad expired, but the term oi the ocher 
had not yet expired. No notioe was taken by the representatives ot the 
lessor of this notioe, and some time elapsed before the plaintii discover¬ 
ed that his lessor’s representatives had transferred their interest to the 
present appellants. On discovery of the sale to them be, on the 28th 
of January 1901, served a notioe upon them requiring them to execute 
renewals ot the two leases under the agreements contained in them. This 
notioe was served after some preliminary negotiations with them on the 
subject. The provisions oi each of the leases in regard to renewal have 
been translated as follows Afcer tbe expiration of che said serin, if 
th^ lessee shall so desire, che executant sh all have no obieotion w hatever 

.R^niTADOfial NoTltO Of 1903, from a deoree of J. Den mao, Esq., District Judge 
Secon PP November 1U02,confirming a decree of Pandit Kanhaiya 

of^wapore, dated Che 30th oi ^comber 1,01. 
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to roD 6 w the lease for a further term of 20 years, on the terms and in 
consideration of payment of the rent mentioned in the lease. ” The 
defendants refused to renew the lease and the plaintiff thereupon, on the 
8 th of Maroh 1901, instituted a suit claiming specific performance of the 
covenant for renewal contained in his lease of the 27th of June 1879. 
The Court of first instance (Muusif of Cawnpore) decreed the olaim, and 
this decree was on appeal confirmed by the District Judge. The defen¬ 
dants appealed to the High Court. 


Mr. B. E. O’Conor and Muhammad Ishaq t for the appellants. 

Mr. G. Dillon % for the respondent. 

1&98] Stanley, C. J., and Burkitt, J.—This appeal, aB also 
Second Appeals Nos. 161, 162 and 163, arise out of two suits brought 
by the plaintiff respondent for the specific performance of a covenant for 
renewal contained in two leases. One Gur Prasad Shukul, on the 27th 
of Juno 1879, executed a lease of a plot of land in favour of the plaintiff 
for a term of 20 years, with a covenant for renewal for a like term at the 
option of the plaintiff. He also, on the 24th of February 1880, execut¬ 
ed a icaoe of another plot of land for a like term of 20 years, containing 
a similar covenant for renewal. The term of the first lease expired on 
the 27th of June 1899 aDd the term of the second lease on the 24th of 
February 1900. Upon the plots of ground a factory was built by the 
plaintiff. On the 30th of Ootober 1899 the lessor Gur Prasad Shukul’s 
representatives sold and conveyed their interest in the property to the 
present appellants. No notice of this transfer was given to the plaintiff. 
Od the 24th of January 1900, that is, some months after the expiration 
of the term of the lease of the 27th of June 1879, the plaintiff served 
notioe upon the representatives of the lessor of his desire to obtain a 
renewal of the lease in accordance with the covenant contained in it. 
At this time it is to be observed that one lease had expired, but the 
term of the other had not yet expired. No notice was taken by the 
representatives of the lessor of this notice, and some time elapsed before 
the plaintiff discovered that his lessor’s representatives had transferred 
their interest to the present appellants. On discovery of the sale to 
them, he, on the 28bh of January 1901, served a notice upon them re¬ 
quiring them to execute renewals of the two leases under the agreements 
contained in them. This notioe was served after Borne preliminary 
negotiations with them on the subject. The provisions of each of the 
leases in regard to renewal have been translated as follows ‘.—“After the 
expiration of the said term, if the lessee Bhall so desire, the executant 
shall have no objection whatever to renew the lease for a further 
term of 20 years, on the terms and in consideration of payment 
of the rent mentioned in the lease.” This is a simple agreement 
on the part of the lessor to renew the leases for further terms of 
20 years, if the lessee after the expiration of the term [699] of the 
leases shall desire to have them renewed. It is to be observed that 
there is no provision that the lessee shall intimate his desire to ob¬ 
tain a renewal within any particular time ; time in faob was not made of 
the essence of this contract. Now if time had been of the essence of the 
contract, the contraot being unilateral, that is, creating an option privi¬ 
lege in favour of one of the contracting parties, strict compliance with 
the terms of the contract as to time would have been required, but there 
is an entire emission of any restriction upon the right of the lessee to 
obtain renewals in the matter of time. It was only obligatory upon him 
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fco require a renewal, or renewals, to be granted to him within a reasonable 
time after the expiration of the terms of the leases. The defendants appel¬ 
lants* we may observe, have been in no way prejudiced by any delay 
whioh has occurred. If on the expiration of the leases they had required 
the plaintiff to determine whether or not he would exercise his pri¬ 
vilege and take the renewals, and he had neglected to do so for any con¬ 
siderable time, then the defendant might uo doubt rely upon such 
laches and delay as an answer to a suit for specific performance. But 
nothing of the kind has happened in this case. It seems to us on obvious 
principles of equity that the plaintiff was entitled to maintain his suits 
for apeoific performance and that the decrees of the Courts below in his 
favour must be uphell. We therefore dismiss this and the connected 
appeals with costs in all Courts. 
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As regards the amount of fees whioh have been awarded in the Courts 
below and also as regards the fees of counsel in this Court our attention 
has been called to the fact that in the Court of first instance both parties 
applied to the learned Muneif to give a fee in exoess of the ordinary fee 
owing to the importance of the questions raised in the suit and to the 
faob that considerable time was occupied in the disposal of it. Here in 
the appeal before us, though several grounds of appeal were raised, the 
only one which has been supported is that the plaintiff should have ser¬ 
ved notice of his intention bo obtain a renewal before the expiration of 
the terms of the leases. The other grounds of appeal have been aban¬ 
doned, but no doubt tb9 plaintiff was prepared to argue the several other 
questions which were raised [700] in the Court below and whioh are re¬ 
ferred to in the grounds of appeal. We think under the circumstances 
and having regard bo the action of the Darbies themselves, that the fees 
should be higher than those prescribed by the rules. We aooordingly 
direot that in respeob of the hearing in the Court of first instance a fee of 
Rs. 50 should be allowed in each case, in the lower appellate Court a 
fee of Rs. 100 on eaoh appeal; and in this Court a fee of Rs. 100 on each 
appeal, that is, the fees in the throe Courts shall amount to Rs. 500 
altogether. 

This disposes of this appeal and also appeals Nos. 162 and 163 of 
1903 and also the objection under seotion 56L of the Code of Civil Pro¬ 
cedure in Seoond Appeal No. 161 of 1903. 

Appeal dismissed. 


27 A. 700 (=25 A. W. N. 157.) 

revisional civil. 

Before Mr. Justice Barterji and Mr. Justice Richards. 

Hukam Singh ( Decree-holder) v. Raghubir Saran {Objector)* 

[15th May, 1905.1 

Execution of decree-Civil procedure Code , section MB-Decree for sale on a mortgage 
_Prior mortgagee not entitled to intervene in execution proceedings. 

In a suit for sale on a mortgage the plaintiff obtained a decree and an order 
absolute for sale of tbe mortgaged property. A person wbo bad not been a party 
to the suit intervened, alleging himself to be a prior mortgagee, and objeoted to 
the sale, and the sale was stopped. Held that the prior mortgagee, If he were 
one, was not entitled to intervene in these execution proceedings and that the 

—- p ev - g j on No.i87 of 1904. 
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In this case ona Hukam Singh brought a Buib for sale on a mort¬ 
gage and obtained a deoree and an order absolute for sale of the mort¬ 
gaged property. Raghubir Saran filed an objection in the Court execu¬ 
ting the decree, in whioh he took exception to the sale of the mortgaged 
property upon the ground that he was himself a prior mortgagee and 
had not been made a party to the deoree-holder’s suit, notwithstanding 
that, his mortgage being registered, the decree-holder must be taken to 
have had notice of it. The Court (Muosif of Meerut) aocepted this plea 
1.701] and stopped the sale. The deoree holder thereupon applied to the 
High Court for revision of this order. 


The Hon'ble Pandit Madan Mohan Malaviya , for the applicant. 

Banerji and Richards, JJ.—This application must be allowed. 
The applicant, who is a puisne mortgagee, obtained a decree for sale 
without making the respondent, who claims to be a prior mortgagee of 
the property, a party to his suit. He obtained an order absolute for 
sale end then proceeded to sell the proporty in execution. Thereupon the 
respondent, claiming to be the prior mortgagee of the property, objeoted 
to the sale of the property, and contended that his prior mortgage ought 
to have been rodenmed. His objection was allowed, and the Court made 
an order to the effoot that the property should nob be sold. We are of 
opinion that this order was passed without jurisdiction. Seotion 278 of 
the Code of Civil Procedure did not apply to the case, as the property 
sought to be sold was not attached in execution, bub the deoree had 
ordered its sale. We are not aware of any provision of law under whioh 
the respondent could legally intervene. The Court executing the deoree 
was bound to give effeob to the deoree as it stood, and as the deoree 
ordered sale of the property, the Court had no power to go behind the 
decree and investigate the existence or non-existence of a prior mortgage. 
The decree-holder could only prooeed against the property at his own 
peril, and the prior mortgagee, if suoh he be, oould nob be damnified in 
any way. As the order complained of was in our judgment passed 
without jurisdiction, we allow the application and set asidelthe order 
with costs. 

Application allowed . 


27 A. 702 (=12 A. L. J. 469=23 A. W. N. 162.) 

[702] I APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Richards. 


Wahid-un-Nissa and others {Judgment^Debtors) v. Girdhari AND 

another ( Decree-Holders ).* 

[22nd May, 1905.] 

Civil procedure Code , section 244 —Execution of decree—Sale in execution—Appli * 
catton to set aside sale on the ground of fraud. 

An application to set aside on the ground of fraud a sale held in execution of 
a deoree can be made under seotion 244 of the Code of Civil Procedure even after 

* Second Appeal No. 390 of 1994 from a decree of J. H. Cuming, Esq., Additional 
Judge of Aligarh, dated the 19th of March 1901, reversing a decree of Babu Parmatha 
Nath Banerji, Munaif of Khurja, dated the 9th of January 1901. 
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WAHID-tJN-NISBA V. G1RDHAR1 


27 ill. 703 


the sale has been confirmed. Mot* Lai Chakrabuty v. Russick Chandra Bair - 
agi (1) and Durga Charan Mandal ▼. Kali Prasanna Sarkar (2) followed. 
Proaunno Kumar Sanyal v. Kali Das Sanyal (3) referred to. 

This was an appeal arising oub of fahe execution of a deoree. The 
decree-holders under a deoree for sale oaused certain property of the judg¬ 
ment-debtors to be sold on the 20th of September 1902. This sale was 
confirmed on the 20th of November 1902, the decree-holders themselves 
being the auotion purchasers. On the 30th of June 1903 the judgment- 
debtors applied to the Court which had exeouted the deoree, purporting 
to do so under the provisions of seofcion 244 of the Code of Civil Proce¬ 
dure, to have the sale of the 20bh of September 1902 Bet aside upon the 
ground that it had been procured by means of a fraud on the Court and 
on the judgment-debtors. It was said that the property which had been 
Bold waa anoesbral property and that the execution of the deoree should 
therefore have been transferred to the Collector under the provisions of 
section 320 of the Code. The application made various allegations of 
fraud in respect of the execution proceedings and the auotion sale. The 
Court of first inetanoe (Munsif of Khur ja) allowed the application and 
Bet aside the sale. On appeal the lower appellate Court (Additional Dis¬ 
trict Judge of Aligarh) refused to go into the merits of the oase, being of 
opinion that no Buoh application oould properly be made under section 244 
of the Code of Civil Procedure, and that no appeal lay to him. The Judg¬ 
ment [703] debtors’ application was accordingly dismissed. The judg¬ 
ment-debtors appealed to the High Court. 

Babu Satya Chandra Mukerji , for the appellants. 

Mr. O. W. Dillon and Dr. Satish Chandra Banerji, for the res¬ 
pondents. 

BANERJI and BicHARDS, JJ—The respondents obtained a deoree 
for sale against the appellants and oaused certain property to be sold on 
the 20th of September 1902. The eele wee confirmed on the 20bb of 
Nnvemhar 1902, the deoree-holders themselves being the auotion 
puohasers. The judgment-debtors made the application out of which 
this appeal has arisen on the 30th of June 1903 purporting to make it 
under the provisions of section 244 of the Code of Civil Procedure on he 
allegation that the sale of the property had been brought about by the 
decree-holders by perpetrating a fraud both upon the Court and upon the 
judgment-debtors. It is said that the property which was sold was an- 
'JLi nronertv and that bhe execution of the decree should have been 
transferred to the Collector under the provisions of section 320. The 

SSJT*hi exeoutiontprooeedings and the auction sale. The Court 

of first instance allowed the application and set aside the sale. On appeal 
the learned District Judge refused to go into the merit of the case, 
being of opinion that the application oould not be properly made under 
[u B : ? □ nf apnbioo 244 and that no appeal lay to him. This view 
the pr<ma o rulings of the Caloutta High Court which have been 

rifead^o^s ° We may refer to Moti Lai Chakrbutty v. Russick Chandra 
BaZaai (1) Charan Mandal v. Kali Prasanna Sarkar (2). In 

fhe caJe last mentioned it was held that an application to have a sale set 
asfde o^ the ground of fra ud could be made under section 244, even afte r 

(8) (1893) I. L. R* 19 Cal. 688. 


(1) (1896) 1 . Ij.R. 26 Cal. 326. 

f °^2) n(> U899) I. L. R. 36 °* 1 * 727 ‘ 
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27 All. 704 


INDIAN HIGH COURT BEPORTb 


[voi. 


1905 0ft l 0 wa0 oonfirmed. This view seema to be in oonaonanoe with the 

May_22. Principle of the ruling of the Privy Council in Prosunno Kumar Sanyal 

Appbllaie , * ' Das , San V a [ J he lower appellate Court was therefore wrong 
Oivil. 1D re v UBln ,l fc ° en t 0r tain the appeal and to try the questions raised in the 
— case by the parties. We need hardly point out that if the [704] 

? r A * , 70 ? fi f repre ! en 1 bafcl0n T dQ f by thQ decr00 -bolder that the property was non- 
A. L. J. 469 ancestral was not in fact correct, that fact alone would not make his 

conduct fraudulent unless the representation was made with fraudulent 

in ent. As, however, the case was decided upon a preliminary point and 

t e eoision upon that point is, in our opinion, erroneous, we allow the 

appealland remand the ;oase under section 562 of the Code of Civil 

Procedure for trial upon the merits. Costs here and hitherto will follow 
the event. 

Appeal decreed and cause remanded. 


= 23 A. W. 
N. 162. 


27 A. 704 (=2 A. 1. J. 453=25 A. W. N. 163.) 

appellate civil. 

Before Mr. Justice Banerji and Mr. Justice Richards. 

Bhagat Biharilal (Judgment debtor) v. Ram Nath 

.(Decree-holder)* 

[23rd May, 1905 ] 

ACt 1 ® 77 {Indian Li ™t«tion Act), section 7 -Minority-Death of decree 

^holder leaving a minor representative surviving him-Limitation. 

Hdd that the person whoae minority would, under seotion 7 of the Indian 
Limitation Aot, 1877, save the operation of limitation must be the person who 

Jh« S nw?lS e «f v b u ln 5 th ? SU *v 0r ma . ke tho a PPli° a tion on the date from which 

LaX™ pVnfi v Ri, th9 P c artl ° U ^ r Suib or a P lioatioQ was to be reckoned. 
hachman Prasad v. Bhagwan Singh (2) followed. 

[Ref. 29 All. 279=4 A. L. J. 145=1907 A. W. N. 45. ] 

This appeal arose out of an application for execution of a deoree 
made under the following oiroumetanoes. On the 6 th of February 1891, 
one Baijnath obtained a deoree under seotion 88 of the Transfer of 

^° 6 ' 188 2, against Bhagat Bihari Lai. On the 21st of March 
1896, the deoree-holder obtained an order absolute for sale under seotion 89 
of the Aot. He died on the 11th of Dumber 1897 leaviug his grand¬ 
son Earn Nath, who was then a minor, as his lien and legal represents- 

* 0; . Nafc " attained the age of majority in 1903. On the 9th of 

April 1904 Ram Nath applied for sale of the mortgaged property in 

execution of the deoree held by his grandfather. The Court of first ins- 

““f ™' 1 of Nagina) allowed the judgment-debtor’s objeotion to the 

r5^^ S r7 e nsl U B 0n ° f M h !u. eOr00 Waa barred limitation and aooordingly 

TnHt K kT Nath 8 aPPNoation. On appeal the Subordinate 
Judge of Moradabad reversed the Munsif's order, holding that execution 

to^u*1? ' 008 , arre ' a ° d remanded the case to the first Court to prooeed 
to the High Court! 8alD8t th ‘ 8 ° rder fche iudgment debtor appealed 


^!sv*oSS.*usr“ D 

(1) (1893) I. L. R. 19 Cal. 688. ( 2 ) Weekly Notes, 1886, p. 49. 
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BHAGAT BIHABILAL V. RAM NATH 


27 All. 706 


Manflhi Gulzari Lal t for the appellant. 

Dr. Tej Bahadur Sapru, for the respondent. 

BANERJI and Richards, JJ —In our judgment this appeal must 
prevail. The question is whether the application made by the respondent 
on the 9th of April 1904 for execution of a decree under section 88 of, 
Aot No. IV of 1882 passed on the 6 th of February 1891 was time-barred 
or not. The decree was obtained by Baijnath, the grandfather of the 
respondent, who also obtained an order absolute for sale on the 21 st of 
March 1896. He died on the 11th of December 1897 leaving the respon¬ 
dent, who was then a minor, as his heir and legal representative. The 
respondent attained majority in 1903. It is manifest that the application 
of the 9th of April 1904 would be beyond time unless the operation of 
limitation was saved by the provisions of seotion 7 of the Limitation Aot. 
That section provides that if a person entitled to institute a suit or make 
an application be, at the time from which the period of limitation is to be 
reckoned, a minor, be may institute the suitor make the application 

after attaining majority within the same period as would have otherwise 
been allowed for the suit or application. It is clear that the person whose 
minority would save the operation of limitation must be the person who 

was entitled to bring the suit or make the application on the date from 

which the period of limitation for the particular suit or application was 
to be reckoned. In this oase it is conceded that limitation should be 

reckoned from the 21st of March 1896, the date of the order absolute 

for sale. The person who was entitled to make the applmation or 

execution on that date was Baijnath, who was not a minor P^ '^on 7 
the present respondent could not avail himself of the benefit of seotion 7. 

The learned SuLdinte Judge holds that as Baijnath 

dent Ram Nath were members of a joint Hindu tody. Ram Nath 

was interested in the decree, and was therefore competent to take 

[706] out execution. itone 

“Ur ri^:r c-.jr.r Kiif t™ 

• l T 3 *4 iu j waH the person who at the time from which 
against Baijnath, an P the only pe rfl0n entitled to take out 

limitation ha , the disability of the respondent, his legal 

execution of operation of limitation. In this view 

representative, cannot save he P Court in Lachman Prasad v. 

we are euppo ed by the ruling^ ^ ^ ^ ^ 

o !TSSurt below/restore that of the Court of first instance with costs 
in all Courts. Armeal decreed. 





(1) Weekly Notes, 1886, p. 49. 
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Abandonment of portion of olaim. 

See Act No. VILof 1870, S. 10, 27 All. 151 

Abetment. 

See Act No. XLV of 1860, Ss. 109 and 366, 26 All. 197 

Acknowledgment. 

See Act No. II of 1899, Soh. I, Art 1, 27 All. 84 

Acquiescence. 

See Land-holder and Tenant, 27 All. 338 

Aoqaittal. 

See Criminal Procedure Code, S. 439, 27 All. 359 

Aots—Interpretation of. 

See Act No. 1 of 1869, Ss. 2, 13, 14, 15 and 22, 26 All. 393 

-1859—XIY (Limitation). 

S. 1 (12)— Act No. IK of 1871, Sch. II, Arts • 135 and 144 —Limi¬ 
tation — Mortgage—Novation of contract—Adverse possession .— 
A mortgage which purported to be a usufructuary mort¬ 
gage was executed on the 14th of May, 1861, the osten¬ 
sible consideration being a Bum of Ra. 4,800 ; but, in fact only 
Rs. 2,270 out of the nominal consideration were paid. The 
mortgagees on the other band did not get possession of the 
whole of the property covered by the mortgage, but only of a 
portion of it. On the 11th of April, 1862, another deed was 
executed between the parties, by which the mortgagees surren¬ 
dered to the mortgagor a portion of the mortgaged property. 
At the 1 same time the mortgagor entered into a covenant, the 
effect of whioh was to alter the transaction into a mortgage by 
conditional sale. In 1882 the mortgagees attempted to get 
possession of the remaining portion of the mortgaged property, 
but their suit was dismissed as barred by limitation. In 
1900 the mortgagees sued for foreclosure of the whole of 
the property comprised in the original mortgage deed as 
modified by the agreement of the 11th April, 1862. Held that 
the suit was barred by limitation whether it was article 135 or 
article 144 of Act No. IX of 1871 or section (12) of Act XIV 
of 1869 which preBoribed the rule of limitation applicable. Mur - 
lidhar v. Kanchan Singh , I. L. R. 11 All. 144, Denonath Gan- 
gooly v. Nursing Proshad Dass , 14 B. L. R. 87. Bam Ghunder 
Ghosaul v. Juggutmonmohiney Dabee , I. L. R. Cal. 283, refer¬ 
red to. Buldeen v. Gulab Koonwar t N.-W, P. H. C. Rep., 1867, 
F. B.,* 102, distinguished. KARIMDAD Khan v. MUSTAQIM 

Khan, I. L. R. 26 All. 4 
_I860—XLY (Indian Penal Code). 

Ss. 21 and 99 —"Public servant "— Gorait in the district of Gorakh- 
_ geld that a gorait iB a public servant within the meaning 
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of Ss. 21 and 99 of the Indian Penal Code. Emperor v. SlDHU, 
I. L. R. 26 All. 542 

Ss . 109 and 366 —Kidnapping from lawful guardianship—Kidnap- 
ping not a continuing offence—Abetment .—One Musammat 
Cbunia by making certain false representations to the mother 
of Jewania, a married girl of eleven years of age, induced her to 
part with the custody of her daughter. Chunia took the girl 
away from her own village to a neighbouring village, where 
she was joined by one Tika. Thenoe Chunia and Tika took 
the girl about with them from place to place making unsuccess¬ 
ful attempts to dispose of her in marriage, until they were 
arrested by the chaukidar of Tiabpur, on his being informed 
that an attempt; had been made to sell the girl in that village. 
Upon these findings Chunia was convicted of the offenoe 
punishable under s. 366 of the Indian Penal Code and Tika 
of abetment of that offenoe : following the ruling in The Queen 
v. Sarnia Kaundan, I. L. R. 1 Mad. 173. On appeal to the 
High Court that cf Chunia was summarily rejected. As to 
Tikait waB held , dissenting from The Queen v. Sarnia Kaundan 
and agreeing with the view taken in Queen-Empress v. Bam 
Sundar, I. L. R. 19 All. 109, and Bakhal Nikari v. Queen- 
Empress, 2 C. W. N. 81, that the offence of kidnapping being 
completed so soon as the minor was actually taken out of the 
custody of her guardian, Tika could not properly be convicted 
of abetment on the hypothesis that the offence was a continuing 
one. But, inasmuch as there was evidence on the record that 
the assistance given by Tika in attempting to dispose of the 
girl Jiwania was the result of a conspiracy entered into before 
the kidnapping took place, the conviotion of Tika for abetment 
of kidnapping was sustained. Emperor v . TlKA, I. L R. 
26 All. 197 


• • • 

& 170— Personating a public servant—Definition.—Held that to con¬ 
stitute the offence provided for by s. 170 of the Indian Penal 
Code it is not necessary that the act done or attempted to be 
done should be suoh an aot as might legally be done by the 
public servant personated. Queen-Empress v. Wazir Jan , 
I. L. R. 10 All. 58, referred to. Emperor v . Aziz-ud-din I* 
L. R. 27 All. 294 

S. 183 Attachment—Warrant not in the possession of the amin at 

the time of making the attachment—Lawful authority ._It ig 

the intention of the law that when a publio servant attaohes 
property under a warrant in execution of a decree, he must 
have the warrant with him, otherwise the taking of the pro¬ 
perty is not lawful. Empress of India v. Amar Nath , I. L. R. 
5 All. 311, referred to. Emperor v. Ganeshi Lal, I L R 
27 All. 258 


S. 184 —Act (Local) No. II df 1901 (Agra Tenancy Act), section 134 

Distraint Sale adjourned owing to absence of bidders _ 

Obstruction to sale on adjourned date.— The law as laid down 
in Chapter IX of the Agra Tenanoy Act, 1901, does not 
authorize the adjournment of a sale of distrained property 
owing to the absence of bidders. Henoe where for this reason 





593 
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Acts—1860—XLY— (Indian Penal Code). —( Contd .). 

s 

an amin adjourned a sale and fixed a fresh date, and obstruc¬ 
tion was offered bo the sale so adjourned, it was held that the 
persons so obstructing the sale could nob be convicted under 
section 184 of the Indian Penal Code. EMPEROR v. Taka 

Singh, I. L. R. 27 All. 480 

S. 186 — Act No. VIII of 1873 ( Northern India Canal and Drainage 
Aci), sections 45 and 47 — Mode of collection of canal dues^Dis- 
traint. —Where under a written order signed by a Tabsildar the 
Naib Nazir was direoted to realize certain canal dues, and he, 
on attempting to do so by attachment and sale of the defaul¬ 
ter's property, was resisted by the owners of the property, it 
was held that the conviction of the persons offering resistance 
under seotion 186 of the Indian Penal Code was good. The 
Tahsildar's order, though nob'of a formal nature, was sufficient 
evidenoe that the Naib Nazir was acting as a publio servant in 
the discharge of his duty, Eeld also that the appointment of 
lambardars does nob preclude the Revenue authorities, if they 
think fit, from realizing canal dues from the persons.by whom 
the dues are aobually payable. Queen-Emprcss v. Poomalai 
Udayan, I. h. R. 21 Mad. 296, referred to. EMPEROR v. AB¬ 
DULLAH, I. E. R. 27 All. 499. 

S. 191— False evidence—False evidence not necessarily on a point 
material to the case.—Semble that bo constitute the offence defi¬ 
ned by section 191 of the Indian Penal Code it is not neoessary 
that the false evidence should be concerning a question material 
to the decision of the case in whioh it is given; it is sufficient if 
the false evidence is intentionally given, that is to say, if the 
pereon making that statement makes it advisedly knowing it 
to be false, and with the intention of deceiving the Court and 
of leading it to be supposed that that which he states is true. 
The Queen v. Mahomed Eossain , 16 W. R. 37, and The Queen 
v Shib Prosad Gin , 19 W. R. 69, referred to. Emperor v. 
Ganga Sahai, Weekly Notes, 1903, p. 68, discussed. But if 
the false evidence does not bear direotly on a material issue in 
the case, being relative to incidental or trivial matters only, 
bhab would be a matter bo ba taken into consideration in fixing 
the sentenoe. Emperor v Babu Ram, I. L. R. 26 All. 50 ••• 

S. 193. See Criminal Procedure Code, sections 4,190, 192, 
195 and 476, 26 All. 514 

S. 211. See Criminal Procedure Code, sections 196 and 439, 
26 All. 244 

Ss 225 B and 353 — Rescue from lawful Custody-Legality of warrant 
__ Ci v il Procedure Code, sections 82,174.—An Assistant Collector 
issued warrant for bha arrest of oertain witnesses, for whose 
attendance summonses had been issued, but who had nob ap¬ 
peared in obedienoe thereto. The serving officer had nob been 
able to effect personal service of the summonses, bub had affix¬ 
ed oopies to the houses of the persons to be served. The Court 
previous bo issuing warrants did nob oomply with the provi¬ 
sions of seotion 82 of the Code of Civil Procedure, though it 
was apparently of opinion that there had been due servioeof the 
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summonses. The officers oharged with the execution of 
the warrants arrested one of the witnesses, but they were at¬ 
tacked by N and others, and the man they had arrested was 
rescued. N was oonviobed under seetions 225 B and 353 of the 
Indian Penal Code. Held that even if seotion 225 B was not 
applicable, the conviction under seotion 353 of the Code was 
perfectly justified. EMPEROR v. NarBADESHWAR, I. L. R., 

27 All. 491 ... 760 

S. 273— Sale of noxious food.— Before a person oan be oonviobed 
under seobion 273 of the Indian Penal Code, it must be shown 
that the artiole whioh he has sold or exposed for sale was, to 
his knowledge or belief, noxious as food or drink. Emperor 
v. Sheo Lal, I. L. R. 26 All. ^387 ( ... 261 

S. 405— Criminal breach of trust—"Property”—Cancelled cheques.— 

Held that a cancelled cheque falls within the meaning of the 
term “property” as used in seotion 405 of the Indian Penal 
Code, even if it is worth no more than the value of the paper 
upon whioh it is written. In the matter of a conviction for 
oriminal breach of trust the question of the value of the pro¬ 
perty in respeot of whioh the breach of trust is committed ta, 
except so far as seotion 95 of the Code is oonoerned, quite im¬ 
material. Emperor v. Maula Bakhsh, I. L. R. 27 All. 28. 441 

S. 405— Criminal breach of trust — Definition. —-A clerk in a record- 
room made over a document forming parb of a reoord in his 
custody to a person who was entitled to the dooumenb, but who 
would otherwise have had to present an application on stamped 
paper in order bo secure its return in a legal manner. Held 
that bhe clerk was under the above oiroumstances rightly oon- 
vioted under seobion 409 of the offenoe of oriminal breach of 
trust by a public servant. Emperor v. Ganga Prasad, 

I. L. R., 57 All. 260 ... 595 

S. 409. See Criminal Procedure Code, S. 234, 27 All. 69 ... 468 

S. 415— Cheating—Definition—Sale of immoveable property without 
mentioning incumbrances. —The vendor of immoveable property 
cannot be oonviobed of oheabing because he omits bo men¬ 
tion that there is an inoumbranoe on the property, unless 
it is shown either that he was asked by bhe vendee whether 
the property was inoumbered and said it was nob, or that he 
sold the property on the representation that it was uninoum- 
bered. Horsfall v. Thomas. 31 L. J. Ex., 322, referred to. 
EMPEROR V. Bishan Das, I. L. R. 27 All. 561 ... 796 

Ss. 417, 420— Cheating—Definition—Pre-emption—Failure to dis¬ 
close existence of mortgage subsequent to purchase. —The vendee 
defendant in a suit for pre-emption compromised the suit, the 
plaintiff agreeing to pay a certain sum in oash and to discharge 
oerbain incumbrances on bhe property in suit. It was subse¬ 
quently discovered that the vendee had, after his purchase but 
before suit, mortgaged the property which was the lubjeot of the 
suit for pre-emption. Held that the vendee could nob, on account 
merely of his omission to disolose the existence of this subse¬ 
quent mortgage, be held guilty of bhe offenoe of cheating. 

Gbndan Lal v . Abdul Aziz Khan, I. L. R. 27 All. 302 ... 62t 
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S. 434 —Boundary marks fixed by authority of public servant — 
Definition—Criminal Procedure Code, s. 145.—A Magistrate 
making an order under e. 145 haB no authority to cause the 
property which ia subjeot of a dispute likely to occasion a 
breach of the peace to be demarcated by boundary pillars, and 
consequently, if he does bo, a person destroying or removing 
such boundary pillars is not liable to conviotion under s. 434 
of the Indian Penal Code. Emperor v. Rameshar, I. L. R* 
27 All. 300 — 

S. 441 —Criminal trespass — Definition—Occupation by zamindars 
of house left by deceased tenant .—A tenant of village S, who 
owned a bouse there but was temporarily residing in a neigh¬ 
bouring village, died, and on his death the zamindars of S, 
took possession of the house in S, adversely to the tenant s 
widow, alleging that they were entitled to it. Held that the 
action of the zamindars could not be taken as amounting to 
oriminal trespass within the meaning of s. 441 of the Indian 
Penal Code. Emperor v. Jangi Singh , I. L. R. 26 All. 194, 
referred to. EMPEROR v . BaZID, I. L. R. 27 All. 298 
S. 441 —Criminal trespass—Intent—Dispossession of tenant under 
a false pretext .—When a zemindar under the pretext that one 
of his tenants had left the village and abandoned bis holding 
took possession of the tenant's holding wrongfully, it was held 
that in the absence of evidence of one of the objects speoined 
in section 441 of the Indian Penal Code, the zamindar could 
not properly be convicted of criminal trespass, his intention 
apparently being merely to get possession of the laod. King- 
Emperor v. Nandan t Weekly Notes, 1902, p. 42, distinguished. 
Emperor v . Jangi Singh, I. L. R. 26 All. 194 
—1861—Y (Police Act). 

o 4 (0 )__Criminal Procedure Code , section 195 —Sanction to prose¬ 
cute-Sanction to prosecute given by the District Magistrate as 
Zd of the Police —Revision. Held, that the High Court has 
no power to interfere in revision where a patriot Magistrate 

has granted sanction for a prosecution under section 19J of 

the Criminal Procedure Code acting therein as head of the 
Police of the district. Ramasory Loll v Queen-Empress I. L. 
R 27 Cal. 452, dissented from. EMPEROR v . SHIB SiNGH, 

s 49 SeecfviL Procedure Code, S. 424, 26 All 220 

s. \—L/om s _ Held that 9 house was none the 

"Common gaming house " within the waning ° f 860 ' 
j! , -/ lot No III of 1867 because the profit of the 

owner occupier or keeper of the house was derived, not from 
payments made for the use of the house or the instruments 

of earning, but from the game itself, by reason of the odds 

being always in favour of the bank. EMPEROR o. ABDUL 

SatTAR I. E. B. 27 All. 567 — 

q 1 q Gaming in public place -Seizure 0 } money as well as xntru- 
S ' 13 not authorised.—Held that where porsons are 

round gaming a public place under circumstances to which 
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Acts—1867—III (Gambling Act).-(Condi.). 

seotion 13 of Act No. Ill of 1867 is applicable, although ins¬ 
truments of gaming, &o., may be seized by the polioe, there is 
no authority for the confiscation of money found with the per¬ 
sons arrested. Sant and Bam Sahai v. Queen-Empress, Punj. 
Rqo., 1891, Cr. J., p. 60, followed. Emperor v. Tota, I. L. 
R. 26 All. 270 

-1869—1 (Oudh Estates Act). 

S. 2— Succession under will taking effect before Act came into force 
— Legatee of a taluqdar—Surrender of grant by taluqdar and 
acceptance of sanad on new terms—Power of talukdar—Power 
of Government to change nature of sanad—Act No. XV of 1895 
(Crown Grants' Act), section 3 —Privy Council, discretion of— 
to allow new case to be set up in appeal. —A person who suc¬ 
ceeded to a taluq in 1865, and therefore before the passing of the 
Oudh Estates Act (I of 1869), under a will of the preceding 
taluqdar, is not the legatee of a taluqdar within the meaning 
of the Act. Balraj Kunwar v. Bae Jagatpal Singh , L. R. 31 
I. A. 132; I. L. R. 26 All. 393, followed. An estate in Oudh 
was settled with a taluqdar in 1859 and a sanad was granted 
to him under which the estate descended to the grantee and his 
heirs without indication of the line of inheritance. To the heir 
who succeeded him as taluqdar was granted in 1861, in sub¬ 
stitution of the former one, a sanad under whioh the taluq 
descended to him and his nearest male heir by the rule of primo¬ 
geniture. The Lower Courts held that the seoond sanad oouid 
not, even if proved, operate to substitute the line of desoent 
prescribed by it for the line prescribed by the former sanad, and 
they decided the oase on other grounds. Held by the Judicial 
Committee, who found that the second sanad and its terms were 
proved, that the taluqdar succeeding as heir had power to 
surrender the estate conveyed by the old sanad. When he 
succeeded as heir he became absolutely entitled by inheritance 
to every thing that passed under the earlier grant, and there 
was nothing to prevent his entering into an arrangement with 
the Government to surrender it in consideration of a re-grant 
of the same estate on new terms. To suoh a transaction an 
objection that the Government having already granted the 
estate in 1859 to the former taluqdar and his heirs had noth¬ 
ing left to grant to the succeeding taluqdar would not apply ; 
and the Government therefore on its surrender had power to 
grant the same estate under the new sanad. Section 3 of the 
Crown Grants’ Act (XV of 1895) which made valid “ all pro¬ 
visions, restrictions, conditions, and limitations over, contained 
in any grant or transfer made by Government or under their 
authority, any rule of law, statute or enactment of the 
Legislature to tae contrary notwithstanding '* waB held by the 
Judicial Committee to remove the force of an objection that 
no executive aot of the Government could, in or after 1861, 
have created an estate descendible by any rule of inheritance 
other than that laid down by law, which in this case was the 
Hindu law. The above case was allowed to be set up on 
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appeal to the Privy Council though it had not been made in 
the written statement nor raised by any specific issue, where 
the iflBues as settled were sufficiently wide to cover it, and all 
parties had been aware of the importance of the primogeniture 
sanad if it could be shown to have been granted and its con¬ 
tents could be ascertained, and were therefore not taken by 
surprise by the way in which the case was presented on 
appeal, so that no injustice could be done by disposing of the 

appeal upon it. Sheo Singh v. Raghubans Kunwar, I. H. 

R. 27 All. 634 # 

Ss. % 13, 14. 15 and 22— Transfer to person not in line of succession 
—Effect of transfer in changing rules of succession—Brother— 
Half brother—Marginal notes to sections of Act—Person acquir¬ 
ing taluqa by bequest taking effect before passing of Act I of 
1869—“ Legatee ”, definition of.— The expression would 
have succeeded ” in S. 14 of the Oudh Estatee Act (I of 
1869) must be confined to persons in the speaial line of suooes- 
sion that would have been applicable bo the particular case if 
the transferor or testator had died intestate and the death had 
ocoured at the date of the transfer, or (in the oase of a gift 
by will) at the time when the succession opened. Iu other 
words the expression " a person who would have succeeded 
according to the provisions of this Aob ” is equivalent to _ the 
person, or one of the persons, to whom the estate would nave 
descended according to the provisions 01 the special olause 
of S 22 applicable to the particular oase. The younger 
son of a taluqdar whose name was entered in lists I and II of 
the lists mentioned in S. 8 of Act No. I of 1869 acquired 
the taluqa from his father by transfer or bequest and died in¬ 
testate. In a suit by his eldest brother s son who olaimed the 
estate against the widows as the eldest male lineal descendant 
of the original taluqdar. Held that the younger son not being 
on the above construction of 8. 14. m the prescribed line of 
succession, the estate devolved on h.s death under S .15 of the 
Aob as if it had been acquirod from a person nob a taluqdar, 
and bhe ruleB of succession by which it bad boon originally 
governed no longer applied to it. Under the changed rules of 
succession (the ordinary Hindu law) .the widows were the 
nroffirable heirs. The word brother in olause 6 of 3. II of 
Ant No I of 1869 includes a half-brother. Marginal notes to 
the sections of an Indian Act cannot be referred to for the pur¬ 
pose of construing the Act. Where a person acquired a taluqa 
hv a beouest whiob took effeot before the passing of Act No, I 
of 1869, he is not a " legatee ” within the definition of that 
term in s 2, and oannot therefore be considered as a person to 
whom property was bequeathed under the special provisions 
of the Aofc. Balbaj Kcnwab v. Jagatfal Singh, I. L. B. 

q J-Slfqfar who died before Act came into operation, but whose 

S ' name had been after his death entered in lists 1 and 3 prepared 
under the Act-Estates of taluqdar vested .« h.s heirs under 
Muhammadan law-Effect of Act coming into operation.— An 
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Oudh fcaluqiar with whom a summary settlement had been 
made in May 1858, but who never received a sanad, died in 
I 860 . On the coming into operation of the Oadh Estates Aob 
(I of 1869) his name was found to be entered in lists 1 and 3 
of those prepared under that Aot entitling him under seotion 
10 to be considered a taluqdar within the meaning of the Aot, 
and to have the succession to his estates regulated by its pro¬ 
visions. pfoHeld that retrospective effeot oould not be given to 
Aot' [ of 1869 so as to alter the succession to the estates which 
had on his death become vested in his heirs under the ordinary 

Muhammadan law. Muhammad Abdus-Samad v, Qurban 
Husain, I. L, R. 26 All. 119 

S, 22, clause (7)—Suit for declaratory decree—Cause of action to 
reversionary heir—Execution of will by Hindu widow as taluq- 
dar—Adverse title set upas defence to suit for declaratory decree 
—Discretion of Court.— The execution of a will by a limited 
owner, such as a Hindu widow, affords, as a general rule, no 
sufficient reason for granting a declaratory decree. Bub where 
such a decree had been granted by the lower Courts in a suit 
the defenoe to which made it clear that the defendants relied 
upon an alleged title in the widow inconsistent with any pre¬ 
sent or future rights of the plaintiff or any other reversionary 
heir, and the defendants had besides no legitimate interest in 
the appeal exoept in respeot of costs which had been incurred 
only by the course taken by them throughout the case, the 
Judicial Committee, always slow to reverse the decisions of 
Courts below made in the deliberate exeroise of a discretion 
entrusted to them by law, declined to interfere with the decree 
on appeal. Jaipal Kunwar v. Indar Bahadur Singh I 
L. R. 26 All. 238 * _ 

—1869—Y1 (Indian Divorce Aot). 

Ss. 22 et seqq.—Judicial separation—Desertion by petitioner not 
a bar to a suit for judicial separation—Statutes 20 and 21 Vic., 
Cap. LXXXV . Held that desertion without reasonable excuse 
constitutes no bar to a suit for judioial separation. Duplainy 
v. Duplainy, 6 Law Times, 267, followed. Arthur v. 
Arthur, I. L. R. 26 All. 553 

—1870—VII (Court Fees Aot). 

S . 7, ix, Schedule 1—Court-fee—Suit for redemption 0 } mortgage 
—Appeal in respect of a specified portion of the sum declar¬ 
ed payable for redemption.—In a suit for the redemption of a 
mortgage the plaintiff obtained a deoree for redemption condi¬ 
tional on the payment by him of a sum fixed by the deoree. 
The plaintiff appealed upon the ground that suoh sum was in 
excess by a specified amount of the sum rightly payable by 
him for redemption. Held that the Court-fee payable on the 
memorandum of appeal, was to be calculated according to the 
sum whioh the appellant olaimed bo have deduoted from his 
deoree ; and nob, as in the case of a suit for redemption, 
according to the principal sum secured by the mortgage. 
Pirbhu Narain Singh v. Sita Bam , I. L. R. 13 All. 94, quoad 
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hoc dissented from. NEPAL Rai v. Debi PRASAD, I. L. R, 27 

All. 447 

S. 10— Court fee — Abandonment of portion of claim in respect 
of which the Court-fee was deficient—Dismissal of suit .— 
When a plaintiff in the initial stage of the litigation abandons 
a portion of hie olaim, he ie not compellable to pay court fees 
in respect of the portion abandoned under penalty of having 
the whole of his suit dismissed. RAM PRASAD v. BHiMAN, 

I. L. R. 27 All. 151 

S. 10 (2)— Court fee—Nett profits or market value wrongly esti¬ 
mated — Limitation. —Where aotion is taken by a Court under 
8 . 10 of the Court Fees Act, 1870, the Court is not bound, as 
in the oase of action taken under seotion 54 of the Code of 
Civil Procedure, to fix a time within the period of limitation 
for the suit within which the deficiency in the court fee muBb 
be made good, this seotion applying to a different stage of the 
suit from that contemplated by section 54 of the Code of Civil 
Procedure. Yaliya Kesava Vadhyar v. Suppannair , I, Li. R. 

2 Mad. 808, followed. Jainti Prasad v. Bachu Singh, I. h. 
R. 15 AH. 65, and Balkaran Rai v. Govind Nath Tiwari , I. L. 
R. 15 All. 129, distinguished. Durga Singh v. Bisheshar Dayal , 

I L R 24 All. 218 referred to. BaBU Lal u. Asi Kun- 

war! I. I*. R. 27 All. 197 

S 11 Schedule ll art. It (vi)—Court fee—Suit for sale on a 
mortgage- Appeal-Claim for future interest.- The plaintiffs, 
in whose favour a decree for sale on a mortgage bad been pas¬ 
sed allowing interost up to the date fixed by the decree for 
payment of the mortgage money, appealed on the ground that 
interest should have been allowed up to the date of realization. 
Held that the proper court fee payable on the memorandum 
of anneal was ten rupees as provided by art. 17 (vi) of the 
second schedule to the Court Fees Act, 1870. Rrishnarav v. 
Antaii Virupuksha, 12 Bom. H. C. Rep 227, followed. Bha- 
wani PRASAD v. Kutub-un-nissa Bibi, I. L. R. 27 All. 5o9. 

S 17 —Court fee— 1 Distinct subjects "—Pre-emption—Suit for pre- 
emvtion of two villages out of a larger number conveyed by the 
tame sale deed.- The plaintiffs sued for pre empbion of shares 
in two villages out of alarger number sold in one and the same 
transaction They paid court feeB on their plaint calculated on 
five times the aggregate amount of the Government revenue 
payable by each of the two villages. Held that this was a 
kroner mode of calculation. The two villages were not dis- 
JTnnt Rnbieots ” within the meaning of section 17 of the Court 
rr a Ant 1870 and court fees were not therefore leviable in 

Fe ® of each village separately. Chamath Rani v. Ram 
reaped 1 552 , Uul Chand v. Shib Charan Lai, 

t t’ R* 2 All 676, aDd Sukru v - Eusain Khan, 

t t R 16 All 401, followed. DURGA PRASAD v. PURAN- 

Singh I L. B. 27 All. 186 

- 0 zlriuil Procedure Code, section 54— Valuation of suit-Limi- 
St ' 28 . t? nn —Rules of Court of the 4 th April 1894, Rule 12 —Duties 
ta /unnsarim —When reporting as to the sufficiency of the 
°{ mn on a Diaint it is not necessary for the Munsanm to do 
orphan ascertain whether the plaint is sufficiently stamped 
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according to the plaintiff’s valuation of the Bubjeot-matter of 
the suit; his duty does not extend to an examination of the 
correctness of the plaintiff’s valuation. Hence where a plaint 
was correctly stamped according to the plaintiff’s valuation, 
and so reported by the Munsarim, but it was afterwards dis¬ 
covered—when the period of limitation for the suit had ex¬ 
pired—that the plaintiff’s valuation was wrong and the plaint 
was in faot insufficiently stamped, it was held that the suit 
was barred by limitation. Muhammad Ahmad v. Muhammad 
Straj-ud-din , I. L. R. 23 Ail. 423, followed. CHATARPAL v. 
Jagram, I. L. R. 27 All. 411 ... 696 

-1871—IX (Indian Limitation Aot). 

Sch. II, Arts. 135 and 144. See Act No. XIV OF 1859, S. 1 (12), 

26 All. 4 ... 3 

-1871—XXIII (Pensions Act). 

Ss 3 and 11 —Civil Procedure Code, section 266— Pension—Zamin- 
dan granted as a reward for services rendered to Government. 

—Held that zamindari granted—not revenue free—by Govern¬ 
ment as a reward for services rendered is not a pension, and its 
alienation by the grantee is not prohibited either by Aot 
No. XXIII of 1871 or by section 266 of the Code of Civil Proce¬ 
dure. The Secretary of State for India in Council v. Kemchand 
Jeychand, I. L. R. 4 Bom. 432, Bal Krishna Bhao v, Govind 
Rao, Weekly Notes, 1902, p. 161, and Bishambar Nath v. 
Nawab Imdad Ali Khan , L. R. 17 I. A. 181, referred to. 
Lachmi Narain v. Makund Singh, I. L. R. 26 All. 617 ... 415 

-—1872—1 (Indian Evidence Aot). 

Ss. 4, 32, 90 — Practice of Prtvy Council with respect to decisions as to 
credibility of witnesses by lower Courts—Mode of dealing with 
hearsay evidence—Ancient document—Discretion of Court in 
calling for formal proof of The Judioial Committee will not 
critioise with any striotness opinions as to the credibility of 
witnesses, which is eminently a question for the Courts in 
India. Where the Courts below had rejected the evidence of 
certain witnesses on the ground that it was hearsay only and 
had not conformed with section 32 of the Evidence Aot, and 
on the face of the evidence it was sometimes uncertain whether 
the witnesses were speaking from their own personal knowledge 
or from information derived from others, but the CourtB had 
considered it from both points of view and held it inadmissible, 
the Judioial Committee saw no reason to differ from the 
estimate which the Courts had formed ao to the credibility of 
the witnesses in the former case, nor, in the latter case, to ques¬ 
tion the manner in which the Courts had applied the provisions 
of seotion 32. Notwithstanding a document was more than 30 
years old and had been produced from proper custody, the 
Courts below, on the grounds that there were circumstances 
in the case and evidence as to the document itself which threw 
great doubt on its genuineness, exercised their discretion under 
s. 90 of the Evidence Aot by not admitting the document in 
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evidence without formal proof, and rejected it when no such 
proof was given. The Judicial Committee considered that the 
discretion of the Court had been rightly exeroised and declined 

to interfere with it. Shafiq-un-nissa v . Shaban Ali Khan, 
I. L. R 26 All. 681 

Ss. 19 and 80— Evidence—Proof of divorce and subsequent 
marriage—Deposition in former criminal case—Heading of 
deposition. —In a suit in which the appellant’s success depen¬ 
ded on her establishing her mother’s divoroe from a former 
husband (Eda) and subsequent marriage to another man 
(Ghulam Ali) in whose service she had been for some years, 
and to whose property the appellant olaimed to suooeed as his 
daughter and heir, the respondents produced a deposition made 
after the birth of the appellant by her mother in a criminal 
case. The heading of the document was “ Ghafooran, wife of 
Eda, caste Shaikh, aged 40 years, from Dewa, on solemn affir¬ 
mation,” and in it the witness Btated: “I have lived with 
Ghulam Ali these 12 or 14 years. I lived with him before his 
wife died, two years before that event.” Held (reversing the 
decision of the Judioial Commissioner’s Court) that the head¬ 
ing was only descriptive of the witness, and formed no part of 
the evidence given by her on solemn affirmation ; it might 
well be, and probably was, a wrong description of her ; and 
her statement in the deposition was not neoeesarily or even 
probably an admission of immorality. Even if admissible, 
therefore, the deposition was not entitled to any weight. On 
the rest of the evidence it was held that the second marriage 
of the appellant’s mother was a valid one, and that the appel¬ 
lant was legitimate and entitled to the property she claimed. 

Maqbulan v. Ahmed Husain, I. L. R. 26 All. 108 

S. 35. See Pre-emption, 26 All. 549 

S. 44 —Fraud—Power of Court to treat as a nullity the decree of 
another Court obtained by fraud—Heir of a party to a fraud not 
bound by the act of his ancestor— Where by means of a fraud 
praotieed on the Court the owner of considerable property, 
both moveable and immoveable, caused a deoree to be passed 
against himself as defendant in a oollusive suit upholding a 
fictitious wagif-mmah by which it was intended to tie up the 
property in perpetuity for the benefit of the direct descendants 
of the waqif to the exclusion of his collateral heirs, it was 
held, on suit by suoh heirs to recover possession of their share 
by inheritance of the property so dealt with, (1) that a Court 
which was otherwise competent to entertain the suit had 
jurisdiction, on the finding that it had been obtained by means 
of fraud, to treat the previous decree as a nullity, and (2) that 
the plaintiffs were not prevented from setting up the plea that 
the previous deoree had been obtained by fraud by the faob 
that the person who practised suoh fraud was their predecessor 

in title, Nistarini Dasst v. Nando Lall Bose, I. h. R. 26 
Cal. 891, Bandon v. Becker, 3 01. and Fin. 479 Rajtb 
Panda v. Lakhan Sendh Mahapatra , I. L. R 27 Cal. 11, 
Ahmedbhoy Habibhoy v. Vulleebhoy Cossumbhoy, 1. L. R. 
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6 Bom. 703, Prtidham v. Phillips, 2 Ambler, 763, and 
Williams v. Lloyd , 5 Bing N. C. 741, referred to. BaRkaT- 
un-nissa v. Fazl Haq, 26 AH. 272 ... 184 

Ss. 91, 65 and 22— Evidence—Cause of action — Suit on a pro¬ 
missory note—Note inadmissible in evidence—Plaintiff not 
allowed to set vp a case outside the note. —When money is 
lent on terms contained in a promissory note given at the time 
of the loan, the lender suing to recover the money so lent 
must prove those terms by the promissory note. If for any 
reason, euoh as the absence of a proper stamp, the promissory 
note is not admissible in evidence, the plaintiff is not entitled to 
sot up a case independent of the note. Sheikh Akbar v. Sheikh 
Khan, I. L. R. 7 Cal. 256 and Radhakant Shaha v. Abhoy- 
churn Mitter , I. L. R. 8 Cal. 721, followed, Pramatha Nath 
Smdal v. Dwarka Nath Dey , I. L. R. 23 Cal. 851, dissented 
from. Hira Lai v. Data Din, I. L. R. 4 All. 135, referred to. 
Paksotam Narain v. Taley Singh, I. L. R. 26 All. 178 ... 120 

S. 92 —Construction of document—Evidence inadmissible to show 
that a document purporting to be a sale deed is in reality a 
deed of gift.—Held that extrinsic evidence is not admissible 
for the purpose of showing that a dooument which purports to 
be, and on the face of it is, a deed of sale is in reality a deed 
of gift. Sah Lai Chand v. Indarjit , I. L. R. 22 All. 371, 
and Balhishen Das v. Legge, I. L. R. 22 All. 149, referred to. 

Faiz un-nissa V. Hanif-un-nissa, I. L. R. 27 All. 612 ... 829 

S. 92. Proviso (1). See Act No. IX of 1872, section 24, 27 All. 

266 ... 699 

S. 102— Evidence — Burden of proof — Bond reciting receipt of consi¬ 
deration—Subsequent denial of receipt of consideration. —Where 
execution of a bond is admitted and the bond oontains an 
admission that consideration has passed, it is for the exeoutant 
to get rid of the admission whioh he has made in the bond. 

It is not enough for him to prove that prior to the institution 
of a suit on the bond he denied receipt of consideration, even 
if such denial was made before the registering officer. 

Mahabir Prasad Rai v . Bishan Dayal, I. L. R. 27 All. 

71 ... 469 

S, 111— Position of active confidence—Mortgagor and mortgagee— 
Burden of proof—Proof of consideration for mortgage bond.— 

On the facts of this case whioh was a suit on two mortgage 
bonds. Held (affirming the deoision of the High Court) that 
the plaintiff was not in a position of “ active confidence ” to¬ 
wards the defendants within the meaning of seotion 111 of the 
Evidenoe Aot (I of 1872), and that the consideration for the 
bonds was fully proved, Thakur Dasv. JairaJ Singh, I. 

L. R. 26 All. 130 ... 88 

S. 156— Impeachment of credit of witness — Proof of previous state¬ 
ment of witness to the Police Criminal Procedure Code, S. 162.— 

Held that for purpose of impeaching the credit of a witness 
who gives evidence in favour of an accused person it is nob ille¬ 
gal to examine the Police Officer who investigated the case 
with the objeot of showing that the witness made a different 
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and inconsistent statement] before him. Queen-Empress v. 
Sitaram Vithal , I. L. R. 11 Bom. 657, and Queen-Empress v. 
Madho, I. L. R. 15 All. 25, followed. Emperor v. Jagar- 
DEO Pani»e, I. L. R 27 All. 469 
•1872— IX (Indian Contract Act) 

Sa. 10, 11, 64 and 65 Minority — Contracts by infants — Void con• 
tract Repayment of advance on contract made by an infant .—• 
Held that a mortgage entered into by an infant is not merely 
voidable, bat void ab initio Held also that Sa. 64 and 65 of 
the Indian Contraot Aot, 1872, apply only to contracts between 
competent parties and are not applicable to a oase where there 
is not and could Dot have been any contract at all. Mohori 
Bibee v. Dharmodas Ghose, I. L. R. 30 Cal. 539, followed. 
Kamta Prasad v. Sheo Gopal, I. L. R. 26 All. 342 
S. 12 Unsoundness of mind — Suit to set aside mortgages on the 
ground of insanity of mortgagor at the time of execution — 
Decision on case not made by the evidence—Different types of 
insanity — Concurrent decisions on facts. —In suits to set aside 
mortgages on the ground that bhe mortgagor was of unsound 
mind at the time of their execution, bhe plaintiff's witnesses 
gave evidence which showed insanity of a violent type, bub 
their evidence was not believed by either of bhe Courts below. 
Held that it was not allowable for bhe Court of first instance to 
substitute for the case of insanity advanoed by the plaintiff a 
oase of weakness of mind and consequent helplessness, when 
the type of insanity ooDnoted in the evidenoe was something 
quite different, and on that ground to give the plaintiff partial 
relief. There being concurrent decisions that there was no in¬ 
sanity of the type set up by the plaintiff, and it nob being 
shown that there was any want of consideration for bhe mort¬ 
gages, the decision of bhe Court of bhe Judioial Commissioner 
of Oudh dismissing the suits was upheld. DURGA BAKSH 

Singh v. Muhammad Ali Beg, I. L. R. 27 All. 1 
S. 23 —Act No. II o/1832, section 82 —Agreement opposed to public 
policy—Purchase of land by public officer benami — Represen - 
tative debarred from claiming benefit of purchase . —When a 
public officer enters into a contract which is unenforceable as 
being opposed to public policy, persons deriving title through 
him are in no better position than himself nor is their situaton 
in any way effected by the provisions of the Indian Trusts 
Act, 1832, Shiam Lai v. Chhaki Lai, I. L. R. 22 All. 220, 
approved. Sbeo Narain v. Mata Prasad, I. L. R. 27 All. 
73 

S. 24 —let No. I of 1872 (Indian Evidence Act), s. 92, proviso (1) 
— Contract—Unlawful consideration — Pleadings. —When it is 
brought to the notice of a Court that the consideration for a 
contraot which it is asked to enforce is, in whole or in part, an 
unlawful consideration, suoh Court is bound to give effect to 
the faot thus brought to its notice, notwithstanding that the 
contraot may appear upon the faoe of it to be perfectly legal 
oontract, and that the unlawfulness of the consideration there¬ 
fore was never pleaded by the defendant. Hoalman v. Johnson , 
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Cowper, 341, Scott v. Brown , Doering, McNab & Co., L. B., 
1892, 2 Q. B. D., 724, Gedqe v. Royal Exchange Assurance 
Corporation, L. B. 1900, 2 Q. B. 214, and Benyon v. Nettlefold, 

3 MaoN. and G., 94, referred to. In India, adultery being an 
offence against the criminal law, cohabitation past or future, 
if adulterous, is not merely an immoral but an unlawful con¬ 
sideration. Man Kuar v. Jasodha Kuar , I. L. R. 1 All. 478, 
and Dhiraj Kuar v. Bikramjit Singh , I. L. R. 8 All. 787, 
referred to. Hill v. Clarke, I. L. R. 27 All. 266 — 

Ss. 65, 70 and 72. See Act No. XV of 1883, a. 40. 27 All. 592... 

S. 230— Undisclosed principal — Hindu law — Joint Hindu family 
—Contract made with managers of ancestral business- 
parties to suit. —Where a contraot ia entered into on behalf of 
a joint family buainesa by the managing members of the firm 
in their own names it is not necessary that any members of the 
joint family other than those who entered into the oontraot 
should be parties to a suit brought thereon; the managing 
members are in the position of agents for undisclosed princi¬ 
pals. Bungsee Singh v. Soodist Lall , I. L. R. 7 Cal. 739, and 
Agacio v. Forbes , 14 Moo. P. C. 160, followed. Gopal Dass 
v. Badri Nath, I. L. R 27 All. 361 

S t 73. See Act No. XXII of 1886, S. 141, 26 All. 299 

_1873—VIII (Northern India Canal and Drainage Act). 

Ss. 45 and 47. See Act No. XLV of 1860, S. 186, 27 All. 499 ... 

-1873—X (Indian Oaths Act). 

S. 4. See CRIMINAL PROCEDURE CODE, 9. 122, 26 All. 3/1 ... 

1873—XIX (N. W. P. Land Revenue Act). 

S. 91. See Pre-Emption, 26 All. 559 ^ A 

S. 113— Partition — Question of title—Parties referred to Civil 
Court—Revenue Court not empowered to limit the time within 
which recourse must be had to the Civil Court. When in the 
course of partition proceedings under the North-Western Pro¬ 
vinces Land Revenue Act, 1873, objections raising a question 
of title are preferred, and the Revenue Court under seotion 
113 of the Act refers the parties to the Civil Court, the Re¬ 
venue Court has no power to fix a limit of time within which 
recourse must be had to the Civil Court. JAMNA PRASAD v, 
Balmukand, I. L. R. 26 All. 225 

—1876—XYII (Oudh Land Revenue Aot). 

Chapter VII, Ss. 108,112,121. See Act No. XVIII OF 1876, S. 9, 
Clause (2), 26 All. 674 

-187&—XYIII (Oudh Laws Aot). 

S. 9, Clause (2)—Co sharer in mahal — Proprietor—Right of 
pre emption — Act No. XVII of 1876 ( Oudh Land Revenue Act), 
Chapter VII , Sections 108, 112, 121— Share in mahal consist¬ 
ing of separate chak — Non-residence in village.—The plaintiff 
was owner of a chak of 33 acres in a village which for revenue 
purposes constituted a mahal, and by the settlement under 
which he held he paid Rs. 40 a year of the revenue, that 
amount being paid through the lambardar ; but the plaintiff 
did not reside in the village. Held by the Judioial Committee 
that he was a‘ oo-sharer of the whole mahal within the mean- 
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ing of fl. 9, clause (2) of the Oudh Laws Act (XVIII of 
1876), and as such had a right of pre-emption under that sec* 
tion. Under the provisions of Chapter VII of the Oudh Land 
Revenue Aot (XVII of 1876) relating to the ‘Collection of 
Land Revenue” every proprietor ” liable for the revenue of 
the mahal is a co-sharer. The plaintiff was a “ proprietor 
in the sense of s. 108, and the settlement of his land had 
been made with a lambardar in the sense of s. 112, and 
he was liable just as much as every other proprietor in the 
mahal for the whole arrear of the mahal in t oase of default. 

The fact that bis share in the mahal consisted of a separate 
chak did not make him the less a co-sharer in the sense of 
this legislation ; and the circumstance that he was not a resi¬ 
dent of the village was immaterial. Munnu Lal v. Muham¬ 
mad IBMAIL, I. L. R. 26 Ail. 574 
See Bengal Regulation No. XI of 1825, s. 4, 27 All. 655 

-1877—1 (Specific Relief Aot). 

Ss. 9 and 39— Suit on basis of former possession apart from title — 

Con current suit for cancellation of deed of gift under which 
defendant claimed—Cause of action .—Where a plaintitl tiled a 
suit for recovery of possession of immoveable property under 
seotion 9 of the Speoiho Relief Act, 1877, and while such suit 
was pending hied a seoond suit asking for cancellation of a deed 
of gift under which the defendant claimed title, it was held that 
this was nob a splitting up of a cause of action and that the 
second suit was unobjectionable in point of law. JAI GOPAL 
Mukerji v. Lalit Mohan, I. L. B. 26 All. 236 

S 21 _ Civil Procedure Code, s. 523— Arbitration—Agreement 

’ to refer made pending a suit-Such agreement a bar to the con¬ 
tinuance of the suit .—Where parties to a suit have agreed to 
refer the matters in dispute between them in such suit to arbitra¬ 
tion such an agreement ousts the jurisdiction of the Court to 
proceed with the suit, whether it is tiled in Court under the 
nroviaions of s. 523 of the Code of Civil Procedure or 
!^b S/i Li* Ram v. Jhuna Kuar t I. L. R. 4 All. 546, Sheoambar 
h Ant I L R 9 All. 168, and Shib Lal v. Hira Lal t 
Weekly 1888, p.133 followed rfHEo Dat v. Sueq 

Shankab Singh, 1. h. B. a an. oa 
c oo terformance of contract—Discretion oj Court— 

f> ' Ddav in applying to Court for relief.— Great delay od the part 
i ivl niaintitl in applying to the Court lor speoifio performance 
f ' eontraot of wbioh he olaim* the beneho is of itself a auffi- 
• *. „.mn for the Court in the exeroiBe of ite discretion to 
°'? D relief Milward v. The Dari of Thanet, 6 Vee. 720n., 
referred to. NawaB ISKCiAM v. Ckeet, 1. L. E. 27 All. 676 ... 873 

S iZ—Declaratory decree-Discretion of Court—Joint « Hindu 

j .. #otf *joinder of parties .—Where some of the desoen- 

JitB iof a judgment-debtor under two Rent Court deorees filed 
i h in a Civil Court, asking for a declaration that the joint 
^oestral family property was nob liable, after the decease of 
the judgment-debtor, to be taken in execution of such decrees, 
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and did not make parties to the suit the two sons of the judg¬ 
ment-debtor, it was held that the Court exercised a right 
discretion under section 42 of the Specific Belief Aot, 1877, in 
refusing to grant a declaratory decree. MAHARAJA OF BENA¬ 
RES v. Ramji Khan, 1. L. B. 27 All. 138 

42_ Suit by heir presumptive against life tenant to restrain 

waste by life tenant — Injunction. —There is nothing in law to 
prevent the heir presumtive, that is, the person who would be 
entitled to possession if the life tenant were to die at the 
moment of suit, from suing for a declaration that as against 

the life tenant he is entitled as next reversioner, and for an 
injunction restraining the life tenant from wasting the pro¬ 
perty in suit. Rani Anud Koer v. The Court of Wards , L. R. 
8 I. A. 14, followed. Gangayya v. Mahalakshmi, I. L. R. 10 
Mad. 90, referred to. Greeman Singh v. H ahari Lall Singh, 
I. L. R. 8 Cal. 12, dissented from. MANMATHA Nath BlS- 

was v. Robilli Moni Da si i L R* R* 27 All. 406 


g 42 _ Suit to set aside an auction sale—Plaint not asking for Pos¬ 

session-Defendant subsequently put into possession of property 
sold.—A plaintiff instituted a suit to set aside an auotion sale. 

The plaintiff, not having at the time of filing the suit been 
dispossessed of the property sold, olaimed only the setting 
aside of the auction sale and oosts, and paid a proper court-fee 
on the suit bo framed. About a month after the institution of 
the auit the auotion purchaser was put into possession of the 
property which he had purchased. When the suit came on 
for hearing the plaintiff was directed to amend his plaint by 
adding a olaim for possession of the property, and to pay the 
proper court-fee upon a suit for possession, and on his declining 
to do so his suit was dismissed with oosts. On appeal by the 
plaintiff it was held that the suit when instituted being in 
every respect regular and properly stamped no aotion on the 
part of the defendants subsequent to the institution of the suit 
could affect or prejudice the right of the plaintiff, and the suit 
was remanded under s. 562 of the Code of Civil Proce¬ 
dure to the lower Court for determination aooording to law. 

Surjan Singh v. Baldeo Prasad , Weekly Notes, 1900, p. 172, 
followed. Ram Abdab v. Ram Shankar, I. L. R. 26 All. 

215 ••• ^ 

O 42 _ Suit for declaratory decree—Further relief—Cancellation 

' Q j document .—The plaintiff came into Court alleging that he 
w&s the owner and in possession of a certain house of which one 
*of ttid defendants had exeouted a mortgage in favour of the other 
defendant: that the defendant mortgagee had filed a suit and 
having^ obtained a decree for sale had caused the property to 
be proclaimed for sale. The plaintiff asked for a declaration 

that the hoi$ e wafl nob liable fco Bale in exeoution of bbe decree 
obtained byV be fir0b defendant. Held that seotion 42 

of the Specifi 0 Belief Aob waB 110 bar to the Buib » fche 

plaintiff not obliged fco Beek any obher x ielief 

for example cad£ ellation of tbe deed of morb £age) bhan that 
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whioh he had olaimed. GuNGA GhdlaM v. TAPESHRI 
Prasad, I. L. R. 26 All. 606. 

_1877— III (Indian Registration lot). 

Ss 3 and 17 -Act No. IV of 1832, section 101 -Immoveable pro- 
Petty — Definition—Lease of right to receive market dues.- 
Held that the right to collect market dues upon a giyeD 
piece of land is a benefit to arise out of land within.the purview 
of section 3 of the Indian Registration Act, 1877. A lease 

therefore, of suc'h right for a period °' ”| or6 “ 0D je " 

must be made by registered instrument. SlKANDAR p. 

S 17 ^^loHgdge-mease of part of mortgaged property on part 
5 ' Payment of mortgage debt effected by endorsement on bond- 
RListration - A portion of certain property, the subject of a 

mortgaged P™P erty ” mr0 registration. Gurdial Mai v. 
fairZ? l£ B. 1 AU.820 followed. Ganga BaKhsh p. 

JaganNath, I. h. B- y j Property Act), section 54— 

S. 1 V^ Cf # lignmlt of arrears of profits-Lambardar 

Regis rat assignment of profits already due 

and co-sharer. A (Jo6g not require to be registered, 

by a lambardar to 17 f fcbe lDdian Registration Aot, 

either by virtue of sect on tbo TraD s(er of Pro p 6 rty 

2l 0 882 by DAMODA 0 R das V. GirduabiLal, I. L. R. 27 All. 

8. ^Registration^J 

entered fis against fie ^ a Sab-Registrar in disregard of 
of deed irteu,lJert ^ 3 5 o ( the Begistration Aot, 1877, register- 

the provisions of & & a person denying execution thereof, 

ed a document g n waB ultfa vires aD a without juns- 

ib was held that his t oou i d not be admitted in evi- 

diotion, and that the d ng exeoution . Muhammed 

denoe as against the P A| , ^ Ma i kar j u n v. Narhari, 
Ewaz v. Bin Lai, ■ ■ Mu jip. U n-nissa v. Abdur Rahim, 

I. L. R, 25 Bom. ’ i l R. 23 All. 233, referred to. 

L - B ' 20 ‘I , Sabir Husain, I. h. R. 26 All 67 
jtf“-S»ndlan a A p]m p6riB _Lea W to appeal 

t0 file a regUla ' a PP eal ~ Dlscreti0 . n 

re / M ?f hen a District Judge after reinsing an appli- 

0 f Court. . in f or ma pauperis, granted time beyond 

oa nt leave t P - od 0 ( b m ib a tion for the applicant to 

the expiry ° 00 tbg fnll oour t-fee, it has held that, 

fi‘e a re ® ul * r bhe a ppe8.1 could only be admitted by the aid 
inasmuch as the . P ^ dUn Limitation Aot, 1877, the Court 

0f r^takln to have exercised the power, conferred 
must be taite , the eeo ti on was not referred to by 

by that 88< *°% u( y Uesa i Ha norbhai Bhavanidas, I. L. R. 
the 
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22 Bom. 849, approved. Girwar Lal v. Lakshmi Narain, 
I. L. R. 26 All. 329 

S. 6—See Civil Procedure Code, S. 594, 26 AH. 327 
S, 7— Minority — Death of decree holder leaving a minor repre¬ 
sentative surviving him—Limitation,—Held that the person 
whose minority would under section 7 of the Indian Limita¬ 
tion Aot, 1877, save the operation of limitation must be the 
person who was entitled to bring the suit or make the appli¬ 
cation on the date from which the period of limitation for the 
particular suit or application was to be reckoned. Lachman 
Prasad v. Bhagwan Singh, Weekly Notes, 1886, p. 49, fol¬ 
lowed. Bhagat Behari Lal v . Ram Nath, I. L. R. 27 All. 
704 

_ • • • 

S$. 7 and 8— Execution of decree — Limitation — Minority.—Held 

that section 7 of the Indian Limitation Aot, 1877, applies 

even where some only and not all of the judgment-oreditors are 

affected by a legal disability. Zamir Hasan v. Sundar , I. L. 

R. 12 All. 64, followed. Jiwan Ram v. Ram Sarup Ram, I, 

L. R. 27 All. 67 

• • • 

S. 14— Limitation—Suit to recover possession of immoveable pro- 
perty—Extension of period of limitation—Time occupied in 
prosecuting mutation proceedings before revenue officers .— 
Held that the prosecution of an application for mutation of 
names under the provisions of the North-Western Provinces 
Land Revenue Aot, 1873, and of appeals from the order of the 
Settlement Officer refusing mutation, does not fall within the 
terms of section 14 of the Indian Limitation Act, 1877— 
Prosecuting with due diligenoe another civil proceeding in a 
Court of first instance or in a Court of appeal, &o., &o.” An 
application for mutation of names is not a civil proceeding, 
nor are the Settlement Officer, the Commissioner and the 
Board of Revenue “ Courts,” but they are Executive Officers 
of Government. Muhammad Subhan-ULLah v. The SECRE¬ 
TARY of State for India in Council, I. L. R. 26 All. 382 
S. 18, Sch. II, Arts. 10 and 120— Limitation — Pre-emption 
—Sale fraudulently disguised as a gift—Suit for pre¬ 
emption alleging date on which fraud became known to 
plaintiff—Burden of proof— On the 11 th of September 1901, 
G. exeouted in favour of M. what purported to be a deed of 
gift of oertain property. M. after an unsuccessful attempt 
to obtain mutation of names, filed a suit in the Civil Court for 
a declaration that the transaction was a gift and for posses¬ 
sion of the property, but stated that he was willing to pay the 
balance of the consideration money if the transaction was 
found to be a sale. On the 12th of Deoember 1902 a consent 
deoree was passed whereby the deed of gift was deolared law¬ 
ful (jaiz), and possession was decreed in favour of M. On the 
5th of February 1903 S. brought a suit for pre-emption against 
G. and M. alleging that the transaction was a sale fraudu¬ 
lently disguised as a gift, and that the fraud had come to his 
knowledge on the 14th of Deoember 1902. Held that the suit 
was within time. It lay on the defendant to show that the 
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plaintiff had knowledge of the fraud practised on him at a 
time whioh was too remote to allow him to bring the suit, and 
this he had failed to do. Rahimbhoy Habibbhoy v. Turner , 
I. L. R. 17 Bom. 341, referred to. Sukh Lal v. Madhuri 
Prasad, I. L. R. 27 All. 640 

S. 19 — Limitation — Acknowledgment of existence of mortgage as - 
signing a wrong date therto.— Where parties, defendants to a 
suit for redemption of a mortgage, had in a previous suit, in 
whioh it had been sought to eject them as trespassers, set up 
existence of a mortgage, under whioh they alleged that they 
were in possession, but had assigned, as was founded by the 
lower appellate Court, a wrong date to such mortgage, it was 
held that the mere attribution of a wrong date to the mort¬ 
gage under which the defendants claimed to be in possession 
would not of itself prevent the acknowledgment so made by 
* them from being a good acknowledgment for the purpose of 
section 19 of the Indian Limitation Aot, 1877, in a subsequent 
suit for redemption of the mortgage. DlP SlNGH v. Girand 

Singh, I. L. R. 26 All. 313 

Ss. 19, 20 and 21, Sch. II, Art. 179. See Civil Procedure 
Code, S. 206, 27 All. 575 

S. 20, Sch . II, Art. 148 — Limitation — Suit for redemption of a 
usufructuary mortgage. — Held that seobion 20 of the Indian 
Limitation Aot, does not apply to a suit for redemption of a 
usufructuary mortgage in suoh a manner as to extend inde¬ 
finitely the period of limitation within whioh suoh a suit 
must be filed. Kallu v. Halki, I. L. R. 18 All. 296, and 
Khilanda Ram v. Jinda, Punj. Reo., 1883, p. 116, followed. 
Jamna Prasad v. Gokla, Weekly Notes, 1894, p. 87, dissented 
from. Anwar Husain v. Lalmir Khan, I. L. R. 26 All. 167. 

S. 20— Guardian and minor—Payment of interest by mother as 
guardian on behalf of her minor sons— Limitation. — Held 
that the payment by the mother and natural guardian of 
minors of interest due upon a bond executed by the father of 
the minors is not such a payment as is contemplated by sec¬ 
tion 20 of the Indian Limitation Aot, 1877, and does not 
operate to give a fresh starting point for limitation. Wajibun 
v. Kadir Bukshi , I. L. R. 13 Cal. 292, and Uaharana Shri 
Ranmalsingji v. Vadilal Vakatchand, I. L. R. 20 Bom. 61 
followed. Kailasa Padiachi v. Ponnukannu Achi , I. L. R. 18 
Mad. 456, dissented from. TilaK Singh v. Chhotta Singh, 

I. L. R. 26 All. 598 o . t __ /** 

S. 22— Civil Procedure Code, S. 32— Hindu law—Suit by Head of 

family to recover possession of immoveable property Non¬ 
joinder of plaintiff's brother-Objection to nonjoinder not 
raised until a late stage of the suit—Competence of Court to 
add party after the expiry of the period of limitation . The 
plaintiff came into Court claiming possession of certain im¬ 
moveable property on the grounds (1) that it was a portion of 
an impartible raj of which be was the head and [2) that he 
was in any oase entitled to the property olaimed by virtue of 
an assignment thereof ( sipurd-namah ) executed by a former 
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de facto bolder in favour of his (the plaintiffs) predecessor in 
title. The plaintiff had a brother who had not been made a 
party to the suit. Held that it was unnecessary to decide the 
plaintiff’s first plea, because even if the property did, as asser¬ 
ted, belong to an impartible raj the plaintiff’s olaim thereto as 
head of the raj was barred by limitation ; (2) that the plaintiff 
was entitled to succeed so far as his olaim was based on the 
deed of assignment, but inasmuch as the property thereby dis¬ 
posed of had become devised of th9 character of impartiality, 
if it ever possessed suoh character, the plaintiff’s brother was 
entitled equally with the plaintiff to a share in it ; (3) that the 
suit did not neoessarily fail by reason of the plaintiff’s brother 
not having been a party to it, but that it was competent to the 
Court under the circumstances to add the plaintiff’s brother as 
a party even in the stage of appeal, although the suit so far as 
he was concerned would have been by that time barred by 
limitation, no objection on the ground of non-joinder having 
been pressed by the respondents until the Court in appeal sug¬ 
gested that he ought to have been made a party. Ouruvayya 
Gouda v. Dattatraya Anant , I. L. R. 28 Bom. 11, followed, 

Radha Proshad Wasti v. Esuf , I. L. R. 7 Cal. 414 and 
Hulodhur Sen v. Gooroo Dass Roy t 20 W. R. 126, referred to. 
Pateshri Partap Nakain Sigh v. Rudra Narain Singh, 

I. L. R. 26 All. 528 ... 365 

S. 20. See Civil Procedure Code, S. 258, 26 All. 36 ... 25 

Sch. II, Arts. 2 and 28— Suit for compensation for an illegal distress 
— Limitation—Principal and agent—Liability in tort of prin¬ 
cipal for acts of agent. —When the Secretary of a Municipal 
Board acting under orders from the Chairman of the Board 
prooured the issue of a warrant of distraint for a sum excee¬ 
ding what was due from the persons against whom the warrant 
was obtained and proceeded to Beize and sell the goods of 
suoh persons, it was held that the Municipal Board was liable 
for the aots of its Secretary whether or not there had not 
been any resolution of the Board directing the Secretary to 
obtain a warrant of distraint for the particular sum for which 
the warrant was issued. Held also that a suit to reoover 
damages on aooount of the illegal issue of such warrant and 
the subsequent distraint was governed as to limitation by 
artiole 28 of the seoond sohedule to the Indian Limitation Aot, 
and not by artiole 2 of the same sohedule. Smith v. Birming¬ 
ham and Staffordshire Gas Light Company , 1 Ad. and El. 

526, referred to. Municipal Board OP Mussoorie v. GOOD- 
all, I. L. R. 26 All. 482 ... 324 

Art 12 . See Civil Procedure Code, Sb. 278 and 283, 27 All. 

464 ... 732 

Arts. 12 and 144. See Execution of Decree, 26 All. 346 ... 234 

Art. 97— Limitation—Suit on account in sale deed for repay¬ 
ment of consideration money in event of vendee being dispos- • 
sessed—Terminus a quo. —-The plaintiff’s vendor of immove¬ 
able property, sued upon a covenant in their sale deed to re¬ 
oover the consideration money paid by them alleging that 
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certain persons had obtained as oo-sharers in the property 
sold, a deoree against them for possession on the 1st October 
1894 and had actually dispossessed them on the 18bh of April 
1898. The suit was Bled on the 1st of Maroh 1901. Held 
that on the cause of action stated in the plaint the suit was 
within time. Bui Chand v. Parmanattd , Weekly Notes, 1901. 
p. 84, distinguished. Ram CHUNDRA SlNGH v. TOKFAH 

Bharti, I. L. R, 26 All. 519 ... 349 

Arts, 110 and 116— Suit to recover rent on a registered lease — Limi - 
tation .— Held that a suit for the recovery of rent based upon a 
registered lease is governed as to limitation, not by article 116, 
but by article 110 of the Indian Limitation Aot, 1877. Umesh 
Ckunder Uundul v. Adarmoni Dasi, I. L. R. 15 Cal. 221, 
dissented from. RhM Narain v. Kamta Singh, I. L. R„ 26 
All. 138 ... 93 

Art . 113— Suit for recovery of immoveable property based upon a 
Compromise-Compromise not itself a document of title — Limi¬ 
tation. —Certain Revenue Court suits were referred to arbitra¬ 
tion and an award was made to the effect that "plaintiff’s 
olaim in all the suite be dismissed with oosts and that the defen¬ 
dant bear his own costs.” The award, however, went on to 
deolare that, aooording to the terms of a compromise arranged 
between the parties, the parties should transfer the one to the 
other different portions of the property which was in dispute. 

No steps were actually taken to complete the transfer thus 
reoited as having been agreed to between the parties, but one 
of the parties brought a suit to recover the properties agreed 
to be transferred to him. Held that the limitation applicable 
was that prescribed by seotion 113 of the seoond schedule to 
the Indian Limitation Aot, 1877 : the suit was not one for pos¬ 
session of immoveable property to whioh article 144 would 
apply. Sornavalli Ammal v. Muthayya Sastrigal, I. L. R. 23 
Mad. 693, and Sheo Narain v. Beni Madho t I. L. R. 23 All. 

285, distinguished. Talewar Singh v . Bahori Singh, I. L. 

R. 26 All. 497 — 333 

Arts, 119 and 144— Hindu lav)—Adoption—Suit by adopted son to 
recover possession of property of adoptive father after death of 
the latter—Interference with rights of adopted son Limita • 
tion— The plaintiff olaimed as an adopted son to recover from 
a person alleged by him to be wrongfully in possession thereof 
moveable and immoveable property whioh had belonged to his 
adoptive father. For the defendant it was asserted that the 
rights of the plaintiff as an adopted son bad been interfered 
with by bis adoptive father more than six years before suit, 
and that the suit was in consequence barred by limitation, ap¬ 
plying artiole 119 of the seoond schedule to the Indian Limi¬ 
tation Aot, 1877. Held by Stanley, C. J., that to suoh 
a suit artiole 144, and not article 119 of the second sobedule 
to the Indian Limitation Aot, 1877 applied, the suit being one 
for possession on title and not merely for a declaration as bo 
the validity of an adoption, and the suit was within time. 

Held also that the interference alluded to in artiole 119 must 
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be an interference caused by the defendant to such a suit as 
the article contemplates, and not an interference oaused by 
some third person Nathu Singh v. Gulab Singh, I. L. R. 17 
All. 167; Basdeo v. Gopal, I. L. R. 8 All. 644; Ghand - 
harap Singh v. Lachman Singh ; I. L. R. 10 All. 485; 
Padajirav v. Ramrav, I. L. R. 13 Bom. 160; Lala Parbhu 
Lai v. Mylne, I. L. R. 14 Cal. 401; Lali v. Murlidhar, I. L. 
R. 24 All. 195, and the dissentient judgment of Bbasbyam 
Ayyangar, J., in Ratnamasari v. Akilandammal, I. L. R. 26 
Mad. 291, followed. Shrinivas Murrar v. Hanmant Chavdo, 
I. L. R. 24 Bom. 260 and the judgments of the majority in 
Ratnamasari v. Akilandammal dissented from Jagadamba 
Chowdhrani v. Dakhina Mohun, L.R. 13 I.A. 84 distinguished. 
Per Burkitt, J.—Even if article 119 of the second schedule 
to the Indian Limitation Act, 1877, was applicable to the suit, 
the only interference with the rights of the plaintiff as an adop¬ 
ted son whioh could avail the defendant was the interference 
caused by the defendant herself, and that was well within the 
period of limitation mentioned in artiole 119. But article 119 
did not apply to the present suit, which was governed in res- 
peot of limitation by artiole 144 and was nob time-barred. 
Jagadamba Chowdhrani v. Dakina Mohan , L. R. 13 I. A. 84; 
Mohesh Narain Moonshi v. Taruk Nath Moitra, L. R. 20 I.A, 
30, and Luchman Lai Chowdhry v. Kanhya Lai Mowar , L. R. 
22 I. A. 51 distinguished. Jagannath Prasad Gupta v. Runjit 
Singh, I. L. R. 25 Cal. 354 ; Ratnamasari v. Akilandammal , 
I. L. R. 6 Mad. 291, and Shrinivas Murar v. Hanmant 
Chavdo, I. L. R. 24 Bom. 260, referred to. Chandania v. 
Salig Ram, I. L. R. 26 All. 40 

Art. 120 -Limitation—Injunction—Suit for injunction to restrain 
interference with plaintiff's rights under a covenant in a lease 
given by him.— The plaintiff lessor sued for an injunction 
restraining the defendants lessees from interfering with the 
plaintiff’s right reserved by the lease, to enter upon the land 
demised and out and take away certain trees. Held that suoh 
a suit was governed as to limitation by article 120 of the 
second sohedule to the Indian Limitation Act, 1877. Kanaka - 
sabai v. Muttu, I. L. R. 13 Mad. 445, followed. WAZIRAN 


v. Babu Lal, I. L. R. 26 All. 391 ••• 264 

Arts. 124 AND 144—See Trust, 27 All. 513 ... 764 

Art. 132, See Act No. IV of 1882, S. 95, 26 All. 227 ... 154 

Art. 144, See Hindu Law, 27 All. 494 ... 762 


Art. 144— Limitation—Adverse possession — Mortgage—Possession 
adverse as against mortgagee not necessarily adverse as against 
mortgagor.— Possession of mortgaged property obtained by 
ouBter of a mortgagee in possession is not necessarily adverse 
bo the mortgagor also, for the reason that suoh possession, so 
far as the mortgagor is concerned, cannot become adverse until 
the mortgagor becomes entitled to immediate possession. Chinto 
v. Janki , I. L. R. 18 Bom. 51, and Bijoy Chander Banerjee 
v. Kaly Presanna Mookherjee, 1 I. L. R. 4 Cal. 327, referred to. 
Muhammad Hussain v. Mul Chand, I. L. R. 27 All. 395 ... 685 
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Art. 148, See Wajib-ul-arz, 26 All. 337 

Art. 167, See Civil Procedure Code, Sb. 318 and 33j, 26 
All. 366 

• • • 

Art. 178— Execution of decree—Execution suspended by action of 
the Court — Limitation .—Application for execution of a deoree 
for Bale on a mortgage, passed on the 30bh of March 
1893, was made in March 1896, and the property morb* 
gaged was advertised for sale on the 20th of May 1897. 
A suit was, however, filed by the minor Bon of the judgment 
debtor, in consequence of which the sale was, on the 17th of 
May 1897, stayed “pending the decision of the suit/' A 
decree was given in favour of the aon on the 2nd of August 
1897; but this was reversed in appeal on the 9th of February 
1898, and the eon’s suit was dismissed. But there was a 
further appeal to the High Court, which on the 29th of June 

1900 set aside the decree of the lower appellate Court and 
remanded the record ior trial on the merits. Finally the 
deoree of the 2nd of August 1897 was reversed and the son's 
suit dismissed on the 29bh of March 1901. On the 1 lfch of 
May 1901 the decree-holder presented an application praying 
the Court to take up and proceed with application whioh had 
been stayed by the order of the 17th of May 1897. Held that 
time began to run against the decree-holder from the 9bh of 
February 1898, but, inasmuch as by the action of the Court 
execution of the deoree had been from time to time suspended, 
the only periods whioh could be oounted against the decree- 
holder were from the 9tb of February 1898 to the 29bh of 
June 1900, and again, from the 29bh of Maroh 1901 to the 
11th of May 1901. These periods together not amounting to 
three years, the deoree-holder's application of the llbh of May 

1901 was within time. Beni Prabad v. Sarju Prasad, 
I. L. R. 26 All. 140 

Art. 178 —Execution of decree — Limitation—Execution tempora¬ 
rily suspended by action of Court .—A deoree-holder in whose 
favour a decree for sale on a mortgage and a subsequent order 
absolute for sale had been passed on the 27th May 1891, and 
the 3rd of February 1892, respectively, applied on the 24th of 
April 1893 for sale of the mortgaged property. One of the 
judgment-debtors instituted a suit to set aside the deoree on 
the ground of fraud, and on the 16th of Deoember 1893 obtain¬ 
ed an injunction restraining further proceedings in execution 
pending the decision of the suit, and ultimately a decree 
Betting aside on the ground of fraud the deoree of the 27th 
of May 1891. In appeal, however, the deoree of the 27th 
of May 1891 was, on the 8th of April 1896, restored, the 
judgment-debtor’s suit being dismissed ; and this judgment was 
affirmed by tbe High Court on the 4th of August 1897. 
On the 23rd of June 1899, the deoree-holder again applied 
for execution of tbe decree of the 27th of May 1891, 
Held that article 178 of the second schedule to the 
Indian Limitation Act 1877 applied, that time began to run 
against the deeree-holder from the 8th of April 1896, when 
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fche bar to execution which had baen imposed by the injunc- 
, tion and subsequent decree obtained by the judgment-debtor 
was removed, and that the deoree-holder a application for 
execution was time-barred. Chutini Kunwar v. Durga Prasad, 
Weekly Notes, 1887, p. 29, Shaikh Moheeooddeen v. Shaikh 
Ahmed Hossein , 14 W. R. 384, and Desraj Singh v. Karan 
Khan, I. L. R. 19 All. 71, referred to. Ruddar SlNGH v. 


Dhanpal Singh, I. L. R. 26 All. 156 ... 105 

Art. 178, See Civil Procedure Code, S. 244, 27 All. 485 ... 746 

Art. 178, See Aot No. IV OF 1882, Ss. 86 and 87, 27 All. 501 766 

Arts. 178 and 179, See Act No. IV of 1882, Ss. 88 and 89,27 All. 

625 — 838 


Arts. 178 and 179— Civil Procedure Code, ss. 211 and 212— 

Mesne profits left to be subsequently ascertained—Limita • 
tion.—Whore in a deoree for possession of immoveable property 
and for mesne profits the amount of mesne profits has been left 
to be subsequently ascertained, neither artiole 178 nor 
article 179 of fche seoond sohedule to the Indian Limitation Aot 
applies to an application by fche decree-holder to have the 
amount of mesne profits ascertained. Puran Chand v. Roy 
Radha Kishen , I. L. R. 19 Cal. 132 and Fatima Bibi v. Abdul 
Majid, I. L. R. 14 All. 531, referred to. W aliya Bibi v. Nazar 
Hasan, I. L. R. 26 All. 623 ... 418 

Art. Execution of decree—Limitation—Application to take 

some step in aid of execution—Appeal from order in exe¬ 
cution proceedings. —The prosecution of an appeal from an 
order made in fche course of proceedings in execution of 
a deoree cannob be looked on as an application in 
accordance with law fco fche proper Court for execution or to 
take some step in aid of execution within the meaning of 
article 179 of fche seoond schedule fco the Indian Limitation 
Act, 1877. Krisio Coomar Nag v. Mahabat Khan , I. L. R. 5 
Cal. 595, approved. Nand Kishore v. Sipahi Singh, I. L. R. 

26 All. 608 ... 409 

Art . 179, See Execution of Decree, 27 All. 334 ... 645 

Art. 179— Execution of decree—Limitation—Application " in 
accordance with law"—Application which could not legally be 
granted—Act No. IV of 1882 (iransfer of Property Act) l 
St 90.—A deoree which was partly a deoree under s 88 
and partly a decree under s. 90 of fche Transfer 
of Property Act, 1882, was passed on fche 2nd of December 
1885. The deoree-holderB having brought to sale a portion of 
the mortgaged property, applied on fche 29bh of November 
1897, for execution again.,t the non-hypofchecafced property of 
the mortgagor. The judgment-debtor objected that this appli¬ 
cation was premature, as fche whole of fche mortgaged property 
had not been Bold. This objection was rejected by two Courts, 
bub was allowed by fche High Court in second, appeal. On the 
26th of August 1901 the deoree-holders applied for sale of the 
remainder of the mortgaged property. Held that this applioa- 
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tion was barred by limitation. Chattar y. Newal Singh, I. L. 

B. 12 All. 64, followed. Munawar Hussain v. Jani Bijai 
Shankar, I. L. R. 27 Ail. 619 ... 83 4 

Art. 180— Execution of decree—Limitation—Decree of Char - 
tered High Court—Revivor.—A decree was passed by the 
High Court at Caloubta in 1887. On the 1st of June 1892 an 
application for the transmission of the decree to the distriot of 
Aligarh was made to the High Court. Upon that application 
a notice under seotion 248 of the Code of Civil Procedure wag 
issued, and on the 6th of August 1892, the following order was 
passed thereon :—“ Let execution issue as prayed, no cause 
being Bhown.” Held , on objection taken that a subsequent 
application for execution, filed on the 15th of January, 1903, 
in the Court of the Subordinate Judge of Aligarh was time- 
barred, that the order of the High Court at Caloutta made 
after issue of notioe under aeotion 248 of the Ccdo of Civil 
Procedure amounted to a revivor of the decree within the 
meaning of article 180 of the second schedule to the Indian 
Limitation Act, 1877, and execution was not barred. Suja 
Hossien v. Manohur Das, I. L. R. 24 Cal. 244, Manohur Das 
v. Futteh Chand, I. L. R. 30 Cal. 979, and Ganapathi v. Bala - 
sundara , I. L. R. 7 Mad. 640, referred to. Umrao Singh v. ' 
Lachmi Narain, I. L. R. 26 All. 361 ... 243 

-1879—XVIII (Legal Practitioners Act). 

S. 32— Illegally practising as a pleader. — Semble that the expres¬ 
sion “ Practises in any Court ” as used in section 32 of the 
Legal Practitioners Act, 1879, does not mean “ habitually acts 
as a pleader or mukbtar,” but signifies the doing of aots, or, it 
may be, a single act, in a professional capacity as of right 
which oould Dot be done as of rigLb by a non-professional 
person. BmPEROR v. Beni Bahadur, I. L. R. 26 Aik 380 ... 256 

-1381—XII (N. W. P. Rent Act). 

S. 9 —Occupancy tenant—Transfer—Usufructuary mortgage of 
occupancy holding. — Held that the second paragraph of bco- 
tion 9 of the N.-W. P. Rent Act, 1881, is no bar to the oreation 
of a usufruotuary mortgage of an oooupanoy holding by the 
tenant having a right ot oooupanoy. Khiali Ram v. Nathu Lal t 
I. L. R. 15 All. 219, followed. Ganga Din v. Dhurandar Singh , 

I. L. R. 6 All, 495, and Abadi Hussain v. Jurawan Lai , I. L. 

R. 7 AU. 866, referred to. Brij Mohan Das v. Algu, I. L. R. 

26 All. 78 ... 52 

s. 93 (i)_ Jurisdiction—Suit by muafidar to recover from a lambar- 
dar assigned revenue collected on his behalf.—Held that the 
provisions of seobion 93, clause (i) of Act No. XII of 1881, are 
wide enough to include a suit by a muafidar to recover from 
another muafidar, who was appointed as lambardar to oolieob 
the assigned revenue payable by the zamindars to the muafidars 
the plaintifi's share of suoh assigned revenue. Abdul Karim v. 

Fazal Azim , Weekly Notes, 1893, p. 102, dissected from. 
Sheodarshan Das v. Ahsan Ali, I. L. R. 26 All. 570 ... 383 

S. 93 — Act (Local) No. 11 of 1901 ( Agra Tenancy Act), s. 201— 

Finding of Court of Revenue as to title—Subsequent suit in 
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Civil Court — Estoppel. —The fact that* a question of title has 
been deoided by a Court of Revenue in the courBe of a Buit 
exclusively triable by suob a Court, although suoh decision 
was necessary to the determination of that suit, will not pre¬ 
clude the subsequent trial thereof by a Civil Court. Sheo 
Narain Rai v. Parameswar Rai t I. L. R. 18 All. 270, and 
Ashraf-un-Nissa v. AH Ahmad , I. L. R. 26 All. 601, referred 
to. Inayat Ali Khan v, Murad Ali Khan, I. L. R., 27 
All. 569 ... 801 

Ss. 178, 179, 180, 181, 192 and 196 —Execution of decree^-Order 
of Collector under s. 181 passed on appeal—Civil Suit — Juris¬ 
diction.—Held that no oivil suit would lie at the instance of a , 
person aggrieved by an order passed by the Collector of a 
district under s. 179 or s. 180 of Act No. XII of 1881, when 
such order was passed by the Collector aoting as an appellate 
Court. Kaleshar Prasad v. Sita Ram t Weekly Notes, 1899, 
p. 185, referred to. BALCBAND v. Tulsha KUNWAR. I. L. R. 

26 All. 23 ... 17 

-1881—XXYI (Negotiable Instruments Aot). 

S. 10— Payment in due course—Shahjog hundi. —A hundi was 
drawn by a firm at Agra on their branch in Bombay. The 
payees endorsed the hundi over to one L. M., who sent it to 
his agent at Bombay for collection. The agent died suddenly, 
and thereupon the drawers at the request of the payees tele¬ 
graphed to their branch in Bombay to stop payment. Not¬ 
withstanding this on the hundi, which was a shahjog hundi, 
being presented to the drawers’ Bombay branch by one Chunnu 
Mai, who had somehow obtained possession of it was oashed. 

Held that this did not amount to a payment in due course 
such as would discharge the drawers and endorsees. Bhupat 
Ram v. Hari Prio Coach , 5 C. W. N. 313, referred to. A 
shahjog hundi is only payable to the* respectable bolder and 
is not equivalent to a hundi payable to bearer. Lalla Mal 

v. Kesho Das, 1. L. R. 26 All. 493 ... 331 

_1882—11 (Indian Trusts Act). 

S. 82, See Act No. IX of 1872, s. 23, 27 All. 73 ... 471 

_ 1882 —IY (Transfer of Property Act). 

S. 41— Mortgage by ostensible owner. —Where certain mortgagees 
took a mortgage from a person who was in possession of the 
property mortgaged, was recorded as owner, and held the title 
deeds of the property, it was held that there was nothing in 
the transaction to put the mortgagees on inquiry as to the 
real title to the property, but the principle'of section 41 of the 
Transfer of Property Act, 1882, applied, and a suit to restrain 
the mortgagees from selling the property in execution of a 
decree on their mortgage was rightly dismissed. Ram Coomar 
Koondoo v. John and Maria McQueen , 11B. L. R. 52, follow¬ 
ed. Khwaja Muhammad Khan v. Muhammad Ibrahim, 

I. L. R. 26 All. 490 ... 329 

S. 43, See Civil Procedure Code, 9. 317, 26 All. 82 ... 55 

S. 54 — Sale—Transfer of immoveable property without written 
conveyance in satisfaction of a decree—Title of transferee¬ 
'll* 
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Muhammadan law — Dower .—A Muhammadan widow obtained 
a deoree for dower against; her four song. The deoree was 
partly satisfied, and as regards the balanoe of the deoretal 
money the parties entered into a parol agreement for the trans¬ 
fer of certain immoveable property by the judgment-debtors to 
the deoree-holder. In pursuance of this agreement possession 
was transferred, but the agreement was never put into writing 
and no conveyance was exeoubed. After the widow had 
been for some years in possession, a judgmenb-oredibor of one 
of the sons attempted to take the property in question in exe¬ 
cution of his deoree and brought a suit for a declaration that 
the property was liable to attachment and sale in execution of 
his deoree. Held that, although the brasfer of the property in 
question was not a transfer made by a Court in satisfaction of 
a deoree, yet under the oiroumsbanoes of the case it could not 
be taken and sold as the property of the plaintiff’s judgment- 
debtor. Karolia Nanubhai Makomedbkai v. M onsukhram 
Vakhatchand , I. Tj. R. 24 Bom. 400, followed. Hormasji 
Manekji Dadachanji v. Keshav Purshotam , I. L. R. 18 Bom. 
13, disbingushed. Ram Baksb v. Mughlani KhaNAM, I. 
L. R. 26 All. 266 

S. 54, See Act No. Ill OP 1877, S. 17, 27 All. 664 


S. 68, See Wajib-ul-arz, 26 All. 337 

S. 59— Mortgage^Attestation of mortgage.—Held that the attesta¬ 
tion of a mortgage deed spoken of in s. 59 of the Transfer 
of Property Aot, 1882, does not mean only attestation of the 
execution of the deed in the presenoe of the witnesses thereto, 
but inoludes also attestation after execution of the deed of the 
acknowledgment by the executant of the signature on the deed 
Grindra Nath linkerjee v. Bejoy Gopal Mukerjee, l.n. B.Ab 
Cal. 246, and Abdul Karim v. Salimun . I. L. R. 27 Uai. 19U, 
dissented from. Ramji v. Parvati , 4 Bom. I> R. 869, and the 
objiier dictum in Sheikh Ghazi v. Bhawani Prasad Weekly 
Notes, 1896, p. 89, followed. Ganga Dei v. Shiam Sunder, 

I. L. R. 26 All. 69 — 

S. ^-Redemption of mortgage-Clog on equity of redemption-- 
Bond subsequent to mortgage providing that the bond should be 
paid off before the mortgage was redeemed: —After the exeou- 
' tion of a usufructuary mortgage tbe mortgagor executed a bond, 
which, in addition to the usual stipulation for repayment of the 
money seoured thereby, oontvned a covenant to the effect 
that the mortgaged property should not be redeemed anti i the 
principal money and interest due under the bond had been 
paid. Held that such provision was a clog or fetter on 
redemption placing in tbe way of the mortgagor a bar to the 

exercise of the right of redemption which the lftW B » ve 
and therefore a provision nob bo be enforced. Browne ^ Byan 
I. B. 653, and Noakes & Co.. LA v. Rice. L. B 1902 A - 4 
referred to. Allu Khan v. Roskan Khan, I. h. B. 4 All. 85, 
not followed. Sheo Shankar v. Parma Mahton, I. L. R. 

26 AU. 659. 
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Ss. 60 83 95— Redemption of mortgage— Clog on equity of redemp- 

• . tion-Parties to suit for redemption-Effect of payment of 

• mortgage money into Court.- After the execution of a usufruo- 

• . tu=ry mortgage the mortgagor executed a bond, which, in addi¬ 

tion to the usual stipulation for repayment of the money seoured 

• ■ thereby contained a oovenant to the effeot that the mortgaged 

• • property should not be redeemed until the principal money 

• • and interest due under the bond had been paid off. Held that 

■ • such a provision amounted to a clog or fetter on redemption, 

• <• placing in the way of the mortgagor a bar to the exercise of 

- • the right of redemption whioh the law gave him, and was 

therefore a Drovision not to be enforced. S heo Shankar v. 

• • Parma Mahton, I. L. B. 25 All. 559, followed Held, also 

that where the purchaser of part of the equity of redemption 
comes into Court seeking to redeem the whole mortgage, and 
pays into Court the entire amount due at the time upon that 

• mortgage, the rights of a purchaser of another portion of the 
equity of redemption olaiming only to redeem his propor¬ 
tionate share in the mortgage, cannot be dealt with in that 
suit, for upon payment by the plaintiff of the full amount 
due the mortgage has ceased to exist. RuGAD SiNGH v. SAT 

Narain Singh, I. L. R. 27 All. 178 

S 65 and 90— Prior and subsequent inbumbrancers—Implied 
covenants binding upon the mortgagor.— A puisne mortgagee 
of property, upon whioh there existed several prior moum- 
branoes, obtained a decree for sale after redemption of the prior 
incumbrances. The prior inoumbranoes were redeemed and 
the mortgaged property was put up to sale, but the sum realis¬ 
ed by the sale was not euffioient to cover even the amounts 
due upon the prior inoumbranoes, not to mention the amount 
due upon the mortgage in suit. Held that, having regard to 
section 65 (e) of the Transfer of Property Act, 1882, the 
puisne mortgagee deoree-holder was entitled to a decree under 
section 90 of the said Aot in respeot of the defioit duo upon 
the prior inoumbranoes as well as in respeot of the defioit 
upon his own mortgage. Ali Jan v. Mariam Bibi, I. L, R. 

2 d All. 93 

S. 68 —Mortgage—Right of mortgagee to sue for mortgage money — 
Where on the execution of a usufructuary mortgage the mort¬ 
gagor fraudulently suppressed the fact that there was outstan¬ 
ding against the mortgaged property a decree for sale on a 
prior mortgage, and this decree was subsequently put into 
oxeoution, it was held that the mortgagee was entitled, under 
section 68 (c) of the Transfer of Property Aot, 1882, to sue 
the mortgagor for the mortgage-money. (| The mortgage in 
question contained a covenant that if any khalal oocurred, 
the mortgagor would be responsible and would repay the mort¬ 
gage-money. Held that the expression “ khalal ” could nob be 
confined to an unforeseen event or aooident; but would include 
the consequences of oonduot suoh as that of which the mort¬ 
gagor had been guilty. Ahmad-ul-lah Khan t>. Salar 
Bakhsh, I. L. R. 27 AU. 488 
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S. 72— Mortgage—Prior and subsequent incumbrances—Rights of 
usufructuary mortgage who satisfies a decree on a prior mort - 
gage of the property mortgaged to him.—Held that a usufruc¬ 
tuary mortgagee who satisfies a deoree for sale on a prior 
mortgage affeofcing the property mortgaged bo him is entitled 
to retain possession until the amount so paid as well as the 
amount due in respect of his own mortgage has been realized. 

Abdol Qayyum v. Sadr-ud-din Ahmad, I L. R. 27 All. 403. 

Ss. 74 and 86. See Civil Procedure Code, 8 . 244, 27 All. 325... 
S. 82— Mortgage — Contribution—Valuation of properties for the 
purpose of ascertaining their liability to contribution .—In es¬ 
timating—for the purpose of giving effeot to a claim for contri¬ 
bution—the respective values of two or more properties, the 
eubjeot of a mortgage, the time to be regarded is the date of 
the execution of the mortgage in virtue of whioh contribution 

is claimed. Mardan Singh v. Thakur Sheo Dayal, I. L. 
R. 27 All. 549 


Ss. 82 and 100— Mortgage—Co-mortgagorsSale of property of one 
or more out of several co-mortgagors—Proceeds of such sale 
not sufficient to satisfy the decree—Contribution.—Held by 
Stanley, C. J., and Burkitt, J. (Banerji, J., dissentiente) 
that one of two or more mortgagors (including the transferees 
of the equity of redemption from any of them) whose portion 
of the mortgaged property has been sold in execution of a 
decree for sale on the mortgage and has fetched at auotion a 
larger sum than was rateably attributable to it, but has not 
discharged the whole to the mortgage debt, has no right against 
bis co-mortgagors to compel them to contribute and indem¬ 
nify him to the extent by whioh the prooeeds of the sale of 
bis portion of the mortgaged property was in excess of the 
amount rateably due from it. He therefore does not acquire 
a charge in respect of such excess against his co-mortgagor e 
portions of the mortgaged property. ^n Humm v. Ramdai, 
T T p IQ All 110 ; Pancham Sittgh v. Alt AhTnad % 1. Jj. K. 4 
All 53 Ex parte Gifford , 6 Ves., 805 ; 6 R. R. 53 ; Davies v. 
Humphreys I k. and W. 153; 55 R. R. 547 ; Kinu Ram Das 
"State, I. t *■ 14 0.1 809 ; R.J.h „/ 

Vizianagram v. Rajah Setrucherla Somasekharaz, I. L B 26 
Mad. 686; Dakhina Mohan Roy v. Saroda Mohan: Roy , I.L.R. 
21 Cal. 142; Sesha Ayyar v. Krishna Ayyangar, I.L.R. 24 Mad. 

96 ; Pattabhiramayya Natdu v. “uah' JJ? 

Marl 93 • Seth Chittor Mai v. Shib Lai, I. L. R. 14 All. Aid , 
d ? Tt Tj R 27 Cb D. 246 ; Kissory Mohun Roy v. 

Kal JchuZ Ghoie i L. 1R 22 Gal. 100, and Tombs v. Rock, 
0^ Pco n vp r 490 ref erred to. Per BANERJI, J.—As regarde the 
appSatiofol the doctrine of contribution, there is no di.tino- 

tionbetwaon a case where the payment in respect of which 
^ Maimed is made to avert a legal prooese and a 

contribution enb b&0 been enforced by gale of the 

case m whie P f contribution. Rodgers v. Maw, 

llT &^ mlBhaiirath v. Naubat Singh. I. L. R. 2 All. 
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115 ; Ibn Husain v. Ram Dai , I. L. R. 12 All. 110 ; Baldeo 
Sahai v. Baij Nath , I. L. R. 13 All. 371; Hari Raj 
Singh v. Ahmad-ud-din Khan, I. B. R. 19 All. 545 ; Rama - 
bhadruchar v. Srinivasa Ayyangar, I. L. R. 24 Mad. 85; 
and Rajha of Vizianagram v. Rajah Setrucherla Soma- 
sekharaz , I. L. R. 26 Mad. 686, referred to. It is not 
essential bo the accrual of the right of contribution that 
the whole of the debt in respect of the payment 

of which contribution is claimed, should have been satisfied, 

A right to contribution arises when the payment made by the 
olaimant for contribution or the amount realized by the sale of 
his property exoeeds the amount for which that property was 
rateably liable and the property of the person from 

whom contribution is sought has to that extent benefited by 
being relieved of liability. Dering v. The Earl of Winchelsea t 
2 W. and T. (7th ed.), p. 535; Davies v. Humphreys , 6 M. and 
W. 153 ; Craythorne v. Swinburne , 14 Ves. 160 ; Bhagirath v. 

Naubat Singh, I. L. R. 2 All. 115 ; Ibn Husain v. Ram Dai , 

I. L. R. 12 All. 110 ; Hari Raj Singh v. Ahmad-ud-din Khan , 

I. L. R. 19 All. 545 ; Rajah of Vizianagram v. Rajah Setru - 

cherla Somasekharaz, I.L.R. 26 Mad. 686; Lalji Mai v. Nand 
Kishore, I. L. R. 19 All. 332; and Cottingham v. The Earl 
of Shrewsbury , 3 Hare, 627, referred to. A person who is 
entitled to contribution also acquires, in the case of a mort¬ 
gage, a charge upon the property of his co-mortgagors. Bha - 
girath v. Naubat Singh, I. L. R 2 Ail. 115 ; Panoham Singh 
v. Ali Ahmad, I.L.R. 4 All. 58; Ibn Husain v. Ram Dai t I. L. 

R. 12 All. 110 ; Baldeo Sahai v. Baij Nath, I. L. R. 13 All. 

371 ; Hari Raj Singh v. Ahmad-ud-din Khan f I. L. R. 19 All. 

545; Shanto Chandar Mukerji v. Nain Sukh t I. L. R. 23 All. 

355 ; Danappa v. Yamnappa , I. L. R. 26 Bom. 379 ; and 
Dakhina Mohan Roy v. Saroda Mohan Roy , I. L. R. 21 Cal. 

142, referred to. Seth Chitor Mai v. Shib Lai , I. L. R. 14 
All. 273 ; Kinu Ram Das v. Muzaffar Hosain Shaha, I. L. R. 

14 Cal. 809 ; and Shivrao Narain v. Pundlik Bhaire, I. L. R. 

26 Bom. 437, distinguished. IBN HASAN v. BrijbhuKAN 
Saran, I. L. R. 26 All. 407 ... 274 

S. 83— Mortgage — Payment of mortgage money into Court — Pay¬ 
ment made to credit of mortgagee and a third person.—Held 
bhat a payment of mortgage money into Court purporting to 
be made under s. 33 of the Transfer of Property Act, 

1882, but made not to the credit of the mortgagee alone, 
bub to the credit of the mortgagee and a third person, was nob 
such a payment as would entitle the mortgagor to the benefit 
of the provisions of s. 83, nor would the omission of the mort¬ 
gagee to bake any notice of such irregular payment be any 
bar to his bringing a suit for sale on his mortgage. DeVENDBA 

Mohan Rai v. Sona Kunwar, I. L, R, 26 All. 291 ... 196 

S. 85— Parties — Mortgage of mortgagee rights Suit by sub-mort¬ 
gagee for sale of the interest of his mortgagor , — Held that in a 
suit by a sub-mortgagee bo reoover a debt seoured by a mortgage 
of the defendant’s rights as mortgagee the defendant’s mort- 
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gagor ie not a necessary party. In such a suit the plaintiff 
oannot bring bo Bale the mortgagee rights of the defendant. 
Ganga Prasad v. Chuntti Lai , I. L. E. 18 All. 113, referred 
to. Ram Jatan Rai v. Rameit Singh, I. h. R. 27 All 511. 
S. 85— Non-joinder of necessary parties—Civil Procedure Code , 
section 32.—Even if the non-joinder aa a party defendant of a 
person who ought, in view of seobion 85 of the Transfer of 
Property Aot, 1882, to have been made a party to asuit for sale 
on a mortgage ie by itself a defeob fatal to the suit, euoh defect 
ie cured if the Court acting under section 32 of the Code of 
Civil Procedure adds suoh person as a defendant. Kali 
Charan v. Ahmad Shah Khan , I. L. R. 17 All. 48, referred to 
Salig Ramv. Bar Charan Lai, 1. L. R. i2 All. 548, con 
eidered. Kundan Lal v. Faqir Chand, I. L. R, 27 All 
75 

Ss, 86 and 87 —Mortgage—Suit for foreclosure—Appeal—Apphca 
tion for order absolute for foreclosure—Limitation Execu¬ 
tion of decree-Act No. XV of 1877 (Indian Limitation Act), 
Sch. //, Art 178.—The plaintiff sued for foreclosure of a mort¬ 
gage which purported to comprise five villages. On the 19th of 
June 1899 he obtained a decree, bub it was in respeob of three 
villages only. As to these the deoree provided for foreclosure 
in default of payment by the defendants of a sum of 
Rs. 39,584-6-8 on or before the 19th of Deoember 1899. The 
plaintiff did not ask for an order absolute for foreclosure in 
respeob of this deoree, bub appealed against the dismissal of his 
suit aa regards the two remaining villages. This appeal was 
dismissedon the 4th of AuguBt 1902 No part of the mort¬ 
gage-money was paid ; and on the 15th of beptember 1903, the 
decree-holder applied under S. 87 of the Transfer of Property 
Aot, 1882, for an order absolute for foreclosure. Held that 
the deoree-bolder's application was not barred by limitation. 
The nature of proceedings for foreclosure is snob that a mort¬ 
gage must be foreclosed as a whole or not at all. The decree- 

hold er in this case could not have applied for an o^r abso u e 
for foreclosure on the deoree of the 19th of June 1899, with¬ 
out giving up his appeal from that deoree. Raham Uahi Khan 
vGhaJa LB 20 All. 375, and Porcsh Nath Mojumdar 

ouseed and doubted. c Q . 7 T t. p iq 

1896 d 100, and Mahabir Prasad v. Sital Singh, I. u. K. 19 

Ill 620 , referred to. Sh.m Sundar v. Muhammad Jhti- 

S bTSoS^ ^ mortgaged property in execution of a 
St 8b- Mortgage ^ ^Subsequent sale of same property in exe- 

cutfon a decree on the mortgage-Rights of the two auc- 
2 purchasers inter ee.-Certain property subject to a mort- 
eaTe was sold by auction in execution of a simple money 

as ssstri ■*. - - ty - 
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third party. To these proceedings the previous auofeion pur¬ 
chasers were nob made parties. Held on suit by the pur¬ 
chaser at the sale held in virtue of the mortgage deoree ask¬ 
ing for payment of the amount due under the mortgage or in 
default for possession of the mortgaged property, that the 
defendants must be allowed to redeem upon payment of what 
was found due upon the mortgage at the time the mortgage 
decree was passed ; but if they did not pay within the time 
fixed by the decree, then the plaintiff was entitled to a deoree 
for foreclosure of the defendant’s rights and possession of the 
property, Goverdhana Doss v. Veerasami Chetti , I. L. R. 26 
Mad. 537, referred to- Hargu Lai Singh v. Gobind Rai, I. L. 

R. 19 All. 541, and Madan Lai v. Bagwan Das, I. L. R. 21 
All. 235, referred to. Ram PRASAD v. BHIKARI Das, I. L. 

R. 26 All. 464 ... 311 

Ss. 88 and 89— Mortgage—Decree for sale on a mortgage—Prior 
and subsequent mortgagees—Rights of purchasers of the 
mortgaged property who have paid off prior incumbrances .— 

"Where a subsequent mortgagee is eeeking to bring to sale the 
property mortgaged to him, and there are parties, defendants 
to the suit, who have purchased the property and paid off 
prior mortgages, the plaintiff is not entitled to an order ab¬ 
solute for sale unless he pays, not merely the amount whioh 
Buch defendants paid in respect of the prior mortgages, but 
the full amount due on such mortgages. But where such 
defendants had obtained possession of the mortgaged property, 
it was held that, having the usufruct, they were not entitled to 
interest after the date of suoh possession. Dip Naran Singh 
v. Hira Singh , I. L. R. 19 All. 527, and Delhi and London 
Bank, Ld. v. Bhikari Das, I. L. R. 24 All. 185, followed. Sri 
Bam v. Kesri Mal, I. L. R. 26 All. 185 ... 124 

Ss. 88 and 89— Execution of decree—Civil Procedure Code, sec¬ 
tion 231— Certificate of satisfaction of decree filed by one of two 
joint decree-holders—application by the other for an order 
absolute for sale. —One of two joint holders of a decree under 
b . 88 of the Transfer of Property Act cannot alone certify 
satisfaction of the whole deoree eo as to bind the other decree- 
holder, though ho may certify satisfaction in respeot of his 
own interest therein. Hence where one of suoh decree-holders 
purported to certify satisfaction of the whole deoree, it was 
held that the other deoree holder, who had refused to recog¬ 
nize the certificate, was entitled to obtain an order absolute 
for sale of the mortgaged property in respect of one-half of the 
mortgage debt. Mussamat Bibee Budhun v. Mussamat Hafe- 
zah, 4 C. L. R. 70, followed. Tamman Singh v. LACHHMIN 
Kunwari, I. L. R. 26 All. 318 ... 214 

Ss. 88 and 89 —Civil Procedure Code t section 235— Execution of 
decree — Limitation—Act No. XV of 1877 (Indian Limitation 
Act), schedule II, articles 178 and 179.— Held that an applica¬ 
tion framed as an application under s. 235 of the Code of 
Civil Procedure, for execution of a decree under s. 88 of the 
Transfer of Property Aot, being in substance, though nob in 
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form, au application for an order absolute under seotion 89 of 
the Act, ia an application for execution made in accordance 
with law, and aa 6uch will give a fresh starting point for 
limitation. Oudh Behari Lai v. Nageshar Lai, I. L. R. 13 All. 
278, Chunni Lai v. Harnam Das , I. L. R. 20 All. 302, Ahmad 
Ali v. Naziram , I.L.R. 24 AU 54-, and Udit Narain v. Jagan- 
nath , 1 All. L. J. Rep. 15, referred to. Baldeo Prasad v. 
Ibn Haidar, I. L. R. 27 All. 625 . - 

S. 89— Prior and subsequent incumbrancers—Rights of puisne 
mortgagee who has satisfied in part a prior mortgage. A prior 
mortgagee obtained a decree for sale upon his mortgage in a 
suit to whioh the puisne mortgagee was a party, thongn the 
Court refused to let an account be taken in that suit of what 
was due on the seoond mortgage. The prior mortgagee 8 deoree 
being partly satisfied, the puisne mortgagee paid the balance of 
what was due under that decree and then proceeded to apply 

for an order absolute for sale not only of the P roper ^ °““‘ 
prised in the prior mortgage, in reapeou of which a deoree bad 
been obtained, but of the property oompmsd m :b sown 
mortgage Held, that the applioaut was not entitled to any 

order^ in' respect of his own mortgage £ 

Prasad. I. L. B. 17 All. 179, referred to. JaMNa Uas u. MIBHI 

S 90-H ortgas^-Devee “t sale-Half of mortgaged property 

exempted from sale on suit by a third party-Remamder t n- 
exemptea jro mortgage debt .—a mortgagee held a 

suffieient to. nh&ttom*tg s ^ oj the property 

deoree for .ale Befor e, however, the sale could 

comprised in hismort! g ^ . n GSl&bUehlug bis 

be carried out > ««"» P° mortRago d. The decree-holder 
title to oM-haU o faalf q[ tfae properfcy oove red by 

brought to sale “ moun g b rea li ze d proved insufficient to 

his decree, bu thafe. under such circumstan- 

satisfy ^ 0 -^e b d r b o ^ deore0 . holder obtaining a deoree 

° e8, h !f?„r the unhypotbecated property of the mortgagor 
over against the un yy p t Aobj i8b2. Muham- 

under S. 90 ol * he Weekly Notes, 1899, p. 208, and 

mad Akbar v. Mu 'j L a 22 All. 404, distinguished. 

Badri Das v. I nay at Hhan.i.u. ^ r ^ ^ ^ 

KEDAR NaTH V. G } saU __p rcmature suit decreed in part on 
S. 90- Mortgage-Suit jo defendants-Subsequent 

suit for balance of t dwelling-house waa hypothecated as 

gage of a shop, a sep dwe i lin3 .bouse was subsequently sold 
collateral security. ^ expiry of t hc term of the mort- 

to third parties. O « g guit to re0O ver tbe mortgage debt 

gage tbe mortgagee ^ o8tUjn repaira to th „ shop, b y 

the shop and the dwelling-house. This suit was 
sale of both VV. h o representatives of tbe mortgagor, who 
deoreed as against t j iBm i eee d aB against the purchasers of 
confessed judgment, tat 6 “ piry of tbe term of the 

mortgage” the plaintiff brought a second suit asking (or sale of 
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the dwelling-house. Held that this second suit was not bar¬ 
red. The defendants purchasers, having formerly pleaded that 
the plaintiff's suit was premature, could not now plead that 
his present claim ought to have been included iD it; and 
neither section 90 of the Transfer ot Property Aot, 1882* nor 
s. 244 of the Code of Civil Procedure applied. Ganga Ram 
v. Kanhaiya Lal, I. L. R. 27 Ail. 254 

S. 90— See Acr No. XV op 1877, Sch. II, Art. 179, 27 All. 619 

Ss. 90, 92 and 93— Prior and 'subsequent incumbrancers—Redemp¬ 
tion of mortgage—Execution of decree.— A puisne mortgagee of 
oertain property sued the prior mortgagees for redemption. A 
decree was passed for redemption or sale. The plaintiff did not 
pay the amount decreed, and the property was sold, but it 
failed to realize the amount of the debt aDd costs due to the 
prior mortgagees. Held that the decree, so far as it affeoted the 
puisne mortgagee nob being a personal decree, the prior mort¬ 
gagees oould not recover the balance of the amount decreed by 
arrest of the puisne mortgagee. Section 90 of the Transfer of 
Property Act, 1882, could not be so construed as to make it 
applicable to the present case. Ram Lal v. Sil Chand, I. L. R. 
23 All. 439, referred to. Mata Amber v. Sri Dhar I L R 
26 All. 507 * ‘ 

S. 91 —Mortgage—Prior and subsequent incumbrancers—Effect of 
acquisition by mortgagees of equity of redemption in part of 
the mortgaged property.— The owners of shares in five separate 
properties mortgaged, first, all the five shares to one set of 
mortgagees, and subsequently four out of the five shares to a 
second set of mortgagees. The prior mortgagee without making 

the puisne mortgagees parties to their suit, brought a suit for 

sale on their mortgage, obtained a decree, and in execution 
thereof caused iota 1, 2 and 4 out of the property comprised in 
their mortgage to be sold. Of these lots they themselves 
purchased lots 1 and 2, and lot 4 was purchased by one 
Shib Lal. The puisne mortgagees next brought a suit for 
sale on their mortgage without joining the prior mortgagees 
as parties, and obtained a decree for sale, whioh decree was 
purchased from them by Shib Lal. The prooeeds of the 
sale by the first mortgagees of lots 1, 2 and 4 being 
insufficient to satisfy their decree, lobs 3 and 5 were oaused 
to be put up for sale. Shib Lal thereupon instituted a suit 
for a declaration that this property oould not be sold with¬ 
out giving him an opportunity to redeem, and a decree was 
passed in his favour. The prior mortgagees then brought a 
suit against Shib Lal, the mortgagors and the subsequent mort¬ 
gagees to recover payment of the amount remaining due to the 
plaintiffs on the footing of their prior mortgage by sale of lots 
3 and 5. Held (1) that by reason of the purchase of lots 1 and 2 
by the prior mortgagees in execution of their decree the integrity 
of the mortgage was broken up; (2) that the prior mortgagees 
were entitled to recover by the Bale of lots 3 and 5 a rateable 
portion of the mortgage debt proportionate to the value of the 
laid lots at the time when the prior mortgage was executed ; 
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(3) that Shib Lai as representing the puisne mortgagee was not 
entitled in the present suit in whioh he was defendant, bo 
olaim to redeem the whole of the property mortgaged, notwith¬ 
standing that the puisne mortgagees were nob made parties to 
the suit of the prior mortgagees, in execution of the deoree in 
which the latter brought to sale and purchased lots 1 and 2. 

Dina Nath v. Lachmi Narayan, I. L. R 25 All. 446, Bisheshur 
Dial v. Ram Sarup. I, L. R. 22 All. 284, and Mahtib Singh v. 

Misree hall N. W. P. H. C. Rep, 1867, p. 88, referred to. 

Suib Lal v. Bhawani Shankar, I. L. R. 26 All. 72 ... 49 

S. 9l ( b )— Redemption of mortgage—Right of sub-mortgagee to 
redeem a prior mortgagee.— In 1884 G, and others, the owners 
of the mortgaged property, executed a usufructuary mortgage 
in favour of R. D. and others to secure a principal sum of 
Rs. 349. In the mortgage it was provided that the property might 
be redeemed in Chait of any year. In April 1900 the flame 
mortgagors executed a further mortgage of the same property 
in favour of one B. L. to seoure a principal sum of Rs. 899. 

This mortgage contained a provision that the mortgagee 
should get possession of the property after redeeming the 
earlier mortgage of 1884. In the following month B. L. sub- 
mortgaged the property in favour of R. 8. and M. R. to seoure 
a principal sum of Rs. 599, Of this sura Ra. 349-15 were left 
in the bands of the mortgagees to enable them to redeem the 
mortgage of 1884 and obtain possession of the mortgaged pro¬ 
perty; and in the deed the sub-mortgagor in express terms trans¬ 
ferred his interest in the land, the subjeob-matter of the mort¬ 
gage, and agreed that the sub-mortgagees should remain in pos¬ 
session of the land from 1308 to 1314 Faeli paying rent there¬ 
for bo the proprietors of the mahal. Held that the sub-mort¬ 
gagees from B. L. were entitled to redeem the prior mortgage 
of 1884. Ganga Prasad v. ChuniLal, I. L. R. 18 All. 113, dis¬ 
tinguished. Misri Lal v. Abdul Aziz Khan , Weekly Notes, 

1901, P. 158, ovrruled. Muthu Vijia Ragunatha Ramachandra 
Vacha Mahali Thurai v. Venkatachallam Chetti, I. L. R. 20 
Mad. 35 and mata Din Kasodhan v. Kazim Husain , I. L. R. 

13 All. 432 referred to. Ram Subhag v. Nar Singh, I. L. R. 

27 All. 472 ••• 737 

S. 95—Suit for contribution—Plaintiff not in possession of mort¬ 
gaged property—Interpretation of Statute Act No. XV of 1877 
(Indian Limitation Act), schedule 11, article 132.— Held that 
8. 95 of the Transfer of Property Aot, 1882, cannot be inter 
preted absolutely according to the letter of the seobion, for it 
would then have reference to oaseB of usufructuary mortgage 
only, which could not have been the intention of the Legis¬ 
lature. To give effect to what was apparently the intention 
of the Legislature, it is neoessary to read the section in some 
snob way as the following: “where one of^ several mortgagors 
redeems the mortgaged property and obtains possession there¬ 
of, if the mortgagee be in possession, he has a charge, &o. 

Where, therefore, a person who had a mortgagor s interest in 
A deoree for sale on a mortgage satisfied the deoree and then 
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brought a suit for contribution against his co-mortgagors with¬ 
out having obtained possession of the mortgaged property, it 
was held that the suit was maintainable and was governed as 
to limitation by article 132 of the second schedule to the 
Indian Limitation Aot, 1877. Moidin v. Oothumanganni, I. 

L. R. 11 Marl. 416, and Ghulam Moula Khan v. Banno 
Khanam , Oudh Cases, Vol. IV, p. 273, referred to. BHAGWAN 
Das v. Har Dei, I. L. R. 26 All. 227 ... 154 

Ss. 96 and 97 —Civil Procedure Code, s. 295 Mortgage Suit for sale 
of entire property by holder of usufructuary and simple mart * 
gages over the same property —A mortgagee held several 
simple mortgages over properties A and B, and also a usufruc¬ 
tuary mortgage of prior date over property B. Held that the 
mortgagee was not entitled to bring to sale the property cover¬ 
ed by his simple mortgages, subject to the usufructuary mort¬ 
gage held by him, nor could he bring to sale the whole pro¬ 
perty for the aggregate amount of his mortgages, simple and 

usufructuary. Bhagwan Das v. Bhawani, I. L. R. 26 All. 

14 ... 10 

S. 99 —Civil Procedure Code , s. 233 — Mortgagee holding also a 
simple money decree against mortgagor—Transfer of decree — 

Rights of transferee. —H, the holder of a usufructuary mortgage 
over the property of B, obtained against B, a simple money 
decree whioh had nothing whatever to do with the mortgage 
or the debt seoured thereby. H, transferred this simple 
money decree to M. Held that there was nothing to prevent M 
from bringing to sale in execution of this decree the property 
mortgaged by B to H. Chandra Nath Day v. Burroda Shoon - 
dury Ghose, I. L. R. 22 Cal. 813, distinguished. Banh Bal v. 
Manni Lal, I. L. B. 27 All. 450 ... 722 

S. 99— Mortgage—Sale of equity of redemption by mortgagor — 
Purchase of equity of redemption by mortgagee in execution 
of a decree against mortgagor s vendees—Effect of such pur• 
chase—Suit by mortgagors vendees for redemption—Parties .— 

The equity of redemption in certain mortgaged property was 
sold by the mortgagor to third parties. In execution of a 
deoree for costs and mesne profits the mortgagee brought the 
equity of redemption in the hands of the purchasers to sale 
and purchased it himself. Years after this the purchasers of 
the equity sued to redeem the mortgaged property, treating 
the sale to the mortgagee as a nullity. They did not implead 
in this suit the representatives of the original mortgagee. Held 
that the suit must fail for want of proper parties. Bub in any 
case the purchase by the mortgagee of the equity of redemption 
was voidable only and nob void, and could nob afber the lapse 
of some twenty years be impeaobed. Tara Chand v. Imdad 
Husain , I. L. R. 18 All. 325, and Mayan Pathuti v. Pakuram , 

I. L. R. 22 Mad. 347 approved. Khairaj Mai v. Daim t L. R. 

32 I. A. 23 Bhuggobutty Dossee v. Shamachurn Bose, I. L. R. 

Cal. 337, Martand v. Dhondo, I. L. R. 22 Bom. 624, and 
Sheodeni Tewari v. Ram Savan Singh , I. L. R.’ 26 Cal. 164, 
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referred bo. Muhammad Abdul Rashid Khan v. Dilsukh 
Rai, I. L. R. 27 All. 517 

S. 99— Civil Procedure Code , s. 43— Sale of mortgaged property in 
execution of money decree held by mortgagee—Sale set aside — 
Subsequent suit for sale on the mortgage .—Where a mortgagee 
had brought the mortgaged property to sale in execution of a 
simple money decree held by him against the mortgagor, and 
such sale was set aside with regard to the provisions of s. 99 
of the Transfer of Property Aot, 1882, it was held that the 
mortgagee was not debarred from subsequently bringing a suit 
for sale cn his mortgage, notwithstanding s. 43 of the Code of 
Civil Procedure. Azim-ullah v. Najm-un-nissa , I. L. R. 16 
All. 415, and Govind Hari Dev v. Parashram Mahadev Joshi, 
I. L. R. 25 Bom. 161, referred to. Bhola Nath v. Muham¬ 
mad Sadiq, I. L. R. 26 All. 223 

S. 107 —Lease of immoveable property—Qabuliat not a lease > 
Held by Blair, J. f (Banerji, J., dubitante) that a qabuliat, 
though registered, cannot be considered as a lease of immoveable 
property by a registered instrument within the meaning of 
s. 107 of the Transfer of Property Aot, 1882. NaND Lal v. 
Hanuman Das, I. L. R. 26 All. 368 

S, 107— Lease of immoveable property —Qabuliat not a lease. — 
Where a lease of immoveable property is for a period of more 
than one year, it must be made by means of a duly exeouted 
and registered patta ; suoh a lease oannob be created by or 
proved by the production of a qabuliat only. Nand Lal v. 
Hanuman Das , Weekly Notes 1904, p. 46, referred to. Kashi 
GiR v. Jogendra Nath Ghose, I. L. R. 27 All. 136 

S. 107, See Act No. Ill of 1877, as. 3 and 17, 27 All. 462 

-1882—YI (Indian Companies Act). 

Ss. 58, 147 and 169 —Order in the matter of the winding up of a 
Company by the Court — Appeal—Limitation.— An order 
passed under s. 58 read with s. 147 of the Indian Companies 
Aot, 1882, is still an order to which the limitation imposed by 
s. 169 of the Aot applies. No appeal against Buoh order can, 
therefore be heard unless the notice provided for by s. 169 has 
been given. ANAND SarUP v. SULTAN SlNGH, I. L. R. 

27 All. 509 

-1882—X (Criminal Procedure Code). 

S. 560, See Criminal Procedure Code, S. 250, 26 All. 512 ... 

-1883—XY (N.-W. P. and Oudh Municipalities Act). 

S. 40 -Act (Local) No. I of 1900, s. 47 Act No. IX of 1872 (Indian 
Contract Act), s. 65, 70 and 72— Municipal Board—Contract 
—Contract not executed in manner prescribed by law—Part 
performance—Bight of Board to repudiate.— Where a contract 
with a Municipal Board, which, according to a. 40 of Act 
No. XV of 1883 and 0. 47 of Bocal Aot No. 1 of 1900 must 
be executed in a particular form, has not been so exe¬ 
cuted, do suit oan be maintained against the Municipal Board 
in respect thereof, notwithstanding that there has been part 
performance of the oontraot and the plaintiff is claiming 
merely for the value of work done and of materials supplied. 
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ft 

Young & Co. v. The Mayor & Corporation of Royal Lemington 
Spa , I. L. R. 8 App. Cas. 517, and British Insulated Wire Co. 
v. The Prescot Urban District Council , L. R. 1895, 2 Q. B. D. 

463, followed. Abaji Sttaram Modak v. The Trimbak Munici¬ 
pality, I. L. R. 28 Bom. 66, quoad hoc dissented from. Radha 
Krishna Das v . The Municipal Board op Benares, I. L. 

R. 27 All. 592 ... 817 

-1884—XII (Agriculturists Loans Act). 

S. 5— Ex-proprietary tenant — Mortgage of trees to secure takavi 
advance—Relinquishment of ex-proprietary holding to zamin- 
dars. —Certain ex-proprietary tenants, in return for loans 
taken from Government, mortgaged to Government some trees 
standing on their holding. They then purported to relinquish 
the holding to the zamindars. The loan not being repaid, 
Government caused the trees to be sold. Held that the zamin¬ 
dars oould have no claim against the purchaser for the price 
of the trees. Sham Das v. Batul Bali, I. L. R. 24 All. 538, 
followed. Babu Lalt\ Ram Sahai, I. L. R. 26 All. 540 ... 363 

-1886—XXII (Oudh Rent Act). 

S. 141— Interest—Liability for interest on arrears of rent—Under¬ 
proprietor — Act No. IX of 1872 ( Indian Contract Act), s. 73— 

Suit for breach of contract — Damages—Time at which rent is 
payable — Statutes 3 and 4, Will IV., C. XLII. —Although an un¬ 
der proprietor is not liable for interest on arrears of rent under 
s. 141 of the Oudh Rent Aot as not being a tenant within 
the meaning of that section. Muhammad Mehndi Ali Khan v. 
Muhammad Yasin Khan , L. R. 26 I. A. 41, I. L. R. 26 Cal. 

523 yet there is nothing in the Aot or in that deoision whioh 
exclude any liability for payment of suoh interest whioh an 
under-proprietor might be under apart from the Act. Where a 
compromise, containing an agreement to pay rent, come to 
between the predecessors in title of the present litigants, had 
been followed by a decree whioh carried into effect the terms 
of the agreement. Held, in a suit for arrears of rent that the 
agreement was merged in the decree, by whioh, and not by the 
agreement, was established the status of under-proprietor from 
whioh the obligation to pay the rent was derived, and that 
the suit was therefore not one for breach of contraot within 
the meaning of s. 73 of the Contraot Aot (IX of 1872) 
in whioh interest on the arrears oould be given as damages. 

Nor oould suoh interest be given under the provisions of the 
Interest Aot (XXXII of 1839), it being necessary under those 
provisions for the plaintiff to show that the rent was payable 
“by virtue of some written instrument at a certain time 
and in this oase neither the deed of compromise nor the decree 
prescribed any time for the payment of the rent, nor contained 
any terms from whioh the time oould be ascertained. The In¬ 
terest Act of 1839 was passed for the purpose of extending 
the English Act (3 and 4, Will. IV. C. 42) to India, and its 
provisions in this respect being the same as those of the English 
Aot, the English decisions may be referred to in construing the 
Indian Aot. Qucere whether under those decisions it was 
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necessary that the aotual date for payment should be fixed by 
the written instrument, or whether it would be sufficient if the 
instrument only contained the basis of the calculation which 
made it oertain. Duncombe v. Brighton Club and Norfolk 
Hotel Co. L. R. 10 Q. B. 371, London Chatham and Dover 
Railway Co. v. South Eastern Railway Co. L. R. 1 Cb. 120 
and Merchant Shipping Co. v. Armitage , h. R. 9 Q. B. 99, 
referred to. Ganesh Ba&hsh v. Harihar Bakhsh, I. L. R. 
26 All. 299 

1887—rs (Provincial Small Cause Courts Act.) 

Sck. II, Arts , 13 and 31— Small Cause Court suit — Suit for money 
had and received—Second Appeal—Civil Procedure Code , 
s. 586.—Under a decree paBBed upon an award a oertain market 
was partitioned between the plaintiff and the defendant. In 
the plaintiff’s share was a temple. The plaintiff alleging that 
according to the award and the deoree thereon the duties and 
weighment charges collected in the market were allotted for 
payment of the expenses of the temple sued the defendant to 
recover, for the purposes of the temple, certain dues said to 
have been collected by the defendant in bis share of the 
market. The suit was instituted in the Court of a Munsif. 
Held (1) that the suit was a suit of the nature oognizable by a 
Court of Small Causes, and (2) that the fact that the suit was 
instituted in the Court of a Muneif and not in a Court of Small 
Causes would not render the provisions of s. 586 of the 
Code of Civil Procedure inapplicable. Kalian Dayal v. Kalian 
Narer , I. L. R. 9 Bom. 259, followed. Dyebukee Nundun Sen 
v. Mudhoo Goopta , I. L. R. 1 Cal. 123, dissented from. 
Mahadeo v. Budhai Ram, I. L. R. 26 All. 358 

Sch. II, Arts. 31 and 38, See Hindu Law, 26 All. 321 

•1887—IX (Provincial Small Cause Courts Act.) 

S. 25 —Revision—Powers of High Court—Civil Procedure Code , 
s. 622 —Held that the powers of revision given to the High 
Court by 8. 25 of the Provincial Small Cause Courts Act, 1887, 
are more extensive than those exeroiaable by the Court under 
the provisions o( s. 622 of the Code of Civil Proeedure as et 
present interpreted. Sarmanv. Khuban, I. L. B. 16 All. 476, 
referred to. McCARRON v. Welti, I. L R. 27 Al . 192 ... 

S. 26— Revision—Small Cause Court swt-Tort-Bight of defence 
of person or property against the attack of a viaous animal - 
A vicious stallion repeatedly attacked on the public road a 
pair of mares belonging to the carriage in which the defendant 
was being driven, and finally came into the defendant s com¬ 
pound, in spite of attempts made to prevent him, and continued 
his attacks, until the defendant getting bold of a spear inflict¬ 
ed a somewhat severe wound °n the left hind-quarter of the 
animal. After this the horse made off, but subsequently d.ed 
from the effects of the spear wound. Held that under the 

»**■ V"- r.m, 

referred to. Held also that the powers conferred by s. 25 of 
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Act No. IX of 1887 are wider than those given by s. 622 of 
the Code of Civil Procedure. TURNER v. JAGMOHAN Singh, 

I. L. R. 27 Ail. 531 776 

Sch. II, Art. 28— Small Cause Court—Jurisdiction—Suit to recover 
moveable property by right of inheritance. — Held that a suit to 
recover moveable property olaimed by right of inheritance and 
alleged to be wrongfully retained by the defendant is a suit 
within the jurisdiction of a Court of Small Causes and is not 
excluded by the article 28 of the second schedule to Act No. IX 
of 1887. Kapalee Bewah v. Keshram Kooch , 11 W. R. 93, and 
M oheshur Mondul v. Koilash Nath Mondul , 7 C. L. R. 71, fol¬ 
lowed. Chhedi v. Gulabo, I. L. R. 27 All. 622 ... 836 

-1888—Y (Inventions and Designs Act). 

S. 29— Infrigement of patent—Patent consisting of a combination 
of parts—Infringement as to one or more of such parts,—Held 
that a valid patent for an entire combination for a process gives 
protection to each part thereof which is new and material for 
that process. Parkes v. Stevens , L. R. 8 Eq. 358, followed. 
Butler v. Adamji Bahura, I. L. R. 26 All. 96 ... 65 

-1689—Y1I (Succession Certificate Act). 

S. 5— Succession certificate not to be questioned by any Court in 
subsequ ent proceedings based thereon. —Where a certificate of 
succession has been granted by a Court empowered under Act 
No. VII of 1889 to grant suoh certificates, it is not open to a 
Court before whioh suoh succession certificate is produoed as 
authority to collect the debt entered therein, to question the 
right of the Court whioh granted the certificate. DURGA Das 

v. Gullu, I. L. R. 27 All. 87 ... 480 

S. 7 (3 )—Application for certificate to collect debts—Objection as to 
status of family of deceased—Inquiry necessary. —Where, on 
an application for a certificate to oolleot debts due to a deceased 
person made by the widow, an objection was filed by a nephew 
of the deceased that he and the deceased were members of a 
joint Hindu family and therefore no certificate could be granted 
to the widow ; it was held that the Court was bound to make 
some inquiry, not necessarily an exhaustive one, into the facts 
set up by the objeotor, and was not warranted in passing an 
order granting a certificate without making any inquiry at all. 
Balmakund V. Kundan Kunwar, I. L. R. 27 All. 452 ... 723 

Ss. 9 and 19— Order granting certificate conditionally on the giving 
of security by the applicant — Appeal. —When, on an applica¬ 
tion for the grant of a certificate of succession under s. 7 of 
Aot No. "VII of 1889 the Court passes an order conditioned on 
the previous filing of seourity suoh an order is not an order 
“ granting, refusing or revoking a certificate within the mean¬ 
ing of s. 19 of the Aot, and no appeal will lie therefrom." 
Bhagwani v. Manni Lai , I. L. R. 13 All. 214, and Bai Dev 
kore v. Lalchand Jivandas, I. L. R. 19 Bom. 790, followed. 
Venkatasami Naik v. Chinna Narayana Naik, 5 Mad. L. J. 

28; Ariya Pillai v. Tangammal , I. L. R. 20 Mad. 442, and 
Radha Rani Dassi v. Brindabun Basack, I. L. R. 25 Cal. 320, 
referred to. NaNNEU Mal v, GULABU, I. L . R. 26 All. 173 ... 116 
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JLots—1890—YIII (Guardians and Wards Act.) 

Ss. 10, 25 and 45— Suit by Hindu father for establishment of his 
right as guardian and for custody of his infant child — Juris - 
diction. —A Buife was brought by a Hindu father alleging him* 
self to be the guardian of hia infant child for establishment of 
his right aa Buoh guardian and for the ouetody of the child, 
detained by the defendant, who was the maternal grandmother 
of the ohild. Held that Act No. VIII of 1890 (the Guardians 
and Wards Aot) was intended by the Legislature to be a com¬ 
plete Code defining the rights and remedies of wards and 
guardians, and that no Buch suit as that brought would lie. 
Qhasita v. Wazira, 32 Pun]. Rec. 41, approved. Krishna v. 
Reade, I. L. R. 9 Mad. 31 and Sharifa v. Munekhan, I. L. R. 
25 Bom. 574, distinguished. In the matter of the petition of 
Kashi Chunder Sony I. L. R. 8 Cal. 266. The Collector of 
Pubna v. Ramanath Tagore , B. L. R , F. B. 66—67, 630 and 
Mussamat Hara Sundari Baistabi v. Mussamat Jayadurga 
Baistabi, 4 B. L. R. App. 36, referred to. Sham Lai- v. 


BlNDO, I. L. R. 26 All. 594 
1890—IX (Indian Bailways Act.) 

S. 77 and Q0—Suit aiainst Railway Company—Notice of claim — 
Notice to be given to the Company which it is intended to sue. 
—Under 8. 80 of the Indian Railways Act, 1890, when 
goods are booked through over the lines of two or more rail¬ 
way administrations and are lost or damaged in transit, it is at 
the option of the person damnified to sue either the railway 
adminiatration to which the goods were delivered by the con¬ 
signor or the railway administration on whose line the loss 
occurred. But under s. 77 of the Act it is a condition 
precedent to the bringing of suoh a suit that Dotioe of the 
plaintiff's claim most be given within six months from the 
date of the delivery of the goods for carriage to the railway 
administration which the plaintiff seeks to render liable In 
default of such notice the plaintiff will not be entitled to * 
decree against the defendant company. Bombay BAHOUA & 
Central India Bailway Company v. Sadti Lal, I. L. B. 

26 All. 207 , , . 

tfKlSSSSSTvL* 1 " 

LoJedment -Three persons borrowed money from a fourth, 
ZtSL a memorandum signed by the borrowers was 
drawn up in the following terms:— Account fe *L**> of 
Bhaw J Din Kalwar, Katwari Kalwar and Bindesri Kalwar, 
oil % ZL.lv 1901 interest 1 per cent, per mensem, payable 

?,dMav l901^ £ 500 borrowed from Udit Upadhya for a 
3rd May 1901, « doooment oontained no promise to re- 

sugar faotory. a me re memorandum 

pay the rnoney. Held that tn Boknowledgment fluoh aB 

whl °* “nil a 1 anna stamp, which it bore, but was certain- 
iTShefa promissory note nor an acknowledgment coupled 
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Acts—1889—!I (Indian Stamp Aot).—(Concld.). Page 

with a promise to repay, whioh would require & stamp of 
higher value and would not exclude parol evidenoe of the 
contract. Udit Upadhya v. Bhawani Din, I. L. R. 27 All. 

84 ... 478 

-(Iiocal)—1S00—I (N.-W. P. and Oadh Municipalities Act). 

S. 47, See Act No. XV op 1883, S. 40. 27 All. 592 ... 817 

S. 152— Order of Municipal Board under S. 87 for removal of 
building erected without permission—Disobedience to order — 
Finality order. —No prohibition, notice or order, issued by a 
Municipal Board unders. 87 of N.-W. P. and Oudh Munici¬ 
palities Act, 1900, is liable to he oalled in question otherewise 
than by means of an appeal under S. 152 of the Aot.—E mPE- 

ror v. Shadi, I. L. R. 26 All. 386 ... 260 

-1901—11 (Agra Tenancy Act). 

Ss. 79 and 81 — Civil and Revenue Courts — Jurisdiction—Suit by 
ejected tenant for restoration to possession — Limitation. —An 
occupanoy tenant died leaving two daughters, who had their 
names reoorded as oooupanoy tenants of their deceased father's 
holding, but never obtained aotual possession thereof. On the 
oontrary, the zamindar put in his own tenant. One of the 
daughters of the late oooupanoy tenant, however, gave a lease 
of half of the holding, and the lessees ultimately sued the 
zamindar's tenant in a Civil Court to recover possession. 

Held, that the plaintiff's proper remedy was by suit under 
s. 79 of Aot No. II of 1901, and as he had been out of posses¬ 
sion for something like three years, his sait was barred by 
limitation. Dalip Rat v. Deoki Rai, I. L. R 21 All. 204, 
referred to. Ram Lal v. Chunni Lal, I. L. R. 27 All. 372 ... 670 

S. 134, See Act No. XLV of 1860, S. 184, 27 All 480 ... 742 

Ss. 175,^180 and 193— Civil Procedure Code, section 2— “ Decree ’ 

— ‘ Order "— Appeal.—Held that no appeal will lie from an 
appeallate order of a Collector, as distinguished from an appel¬ 
late decree, in proceedings under the Agra Tenanoy Aot, 1901. 

In order to deoide what are ' orders’ and what ‘decrees’ under 
the Agra Tenanoy Aot, 1901, the definitions contained in the 
Civil Prooedure Code, S. 2, must be applied. DhanI'RAM v. 
Bhola Singh, I. L. R. 27 All. 21 ... 436 

Ss. 176, 177 AND 193— Civil Procedure Code , sections 2 and 244— 

‘ Order —‘ Decree — Appeal. — Held that an appeal will lie to the 
District Judge from an order of an Assistant Collector of the 
first olass if suoh order, by the force of seotion 2 of the Code of 
Civil Procedure, amounts to a decree. KhaBAG SlNGH v . 

Pola Ram, I. L. R. 27 All. 31 ... 443 

—1901—II. (N.-W. P. Tenancy Aot). 

Ss. 180 and 175- Appeal — Jurisdiction —■ Letters Patent, section 

10.— Held that the words of s. 180 (2) (6) of the North- 
Western Prvinces Tenanoy Act, 1901:—“A question of juris¬ 
diction has been deoided” means "decided by the Collector as 
an appellate Court." Where a question of jurisdiction had 
been deoided by the Court of first instance (Assistant Collec¬ 
tor), but was not raised before or deoided by the Appellate 
Court (Collector), it was held that no appeal would lie to the 
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District Judge. Held also that 0 . 176 of the said Aot has 
no effeob upon the jurisdiction conferred by s. 10 of the 
Letters Patent of the Court. Zamin Ali Khan v. GENDA, 
I. L. R. 26 All. 376 

S. 201—See Act No. XII of 1881. S. 93, 27 All. 56 

S. 202— Question of tenant right in Civil Court—Question decided 
by Civil Court — Appeal — Procedure. —Where in contravention 
of the provisions of S. 202 of the Agra Tenancy Aot, 1901, a 
Civil Court heard and determined a suit in which a question 
of tenant right was raised, aud on appeal the lower appellate 
Court remanded the suit under s. 562 of the Code of 
Civil Procedure, it was held that the lower appellate Court 
ought not to have remanded the case, but should itself have 
passed the order required by seotion 202 of the Tenancy Aot, 
and the High Court made such an order. Jagan Nath v. 
Bhawani, I. L. R. 27 All. 167 

1901—III (U. P. Land Revenue Act). 

Ss . 66 and 86—Cess— Rent—Payment recorded in wajib-ul-arz as 
muhtarifa.’ — Held that certain dues recorded as payable to 
the zamindars by a class of residents in the abadi other than 
agricultural tenants and described in the village wajib-ul-arz 
as “ muhtarifa," were payments to be made by way of rent, 
and not cesseB such as required the general or Bpecial sanction 
of the Local Government for their validation. Muhammad 
Abdul Hai v. Nathu, I. L. R. 27 All. 183 


Adoption. 

See Act No. XV of j.877, Schedule IT, Articles 119 and 144 
26 All 40. 

See Hindu Law, 26 All. 472 

See Hindu Law, 27 All. 417 

Evidence of -, See Vendor and Purchaser, 27 Ali. 271 ... 

Adverse Possession. 

See Act No. XV of 1877, Schedule II, Article 144 27 All. 396. 

See Limitation, 27 All. 348 

Suit by co-sharer against lambardar for 'profits of his share — Limi¬ 
tation—N ature of possession of lambardar.—Held that the fact 
that a co-sharer plaintiff in a suit against the lambardar f« 
his share of profits for three years antecedent to the suit has 
received no profits for 12 years previous to suit is not by itself 
sufficient to bar the Buit in the absence of evidence that the 
defendant lambardar was during those twelve years holding 
adversely to the‘plaintiff. Raj Bahadur v. Bharat Singh, 
supra , p. 348, followed. Muhammad Husain v. Badri Prasad , 
Weekly Notes, 1895, p. 88, distinguished. Mahadeo Prasad 
v. Raja Sawal Singh, L. P. A. No. 8 of 1902, decided on the 
13bb of June 1902, discussed. Mihin Lal v. Badri Prasad, 
I. L. R. 27 All. 436 

Agreement Opposed to Public Policy. 

See Act No. IX OF 1872, S. 23, 27 All. 73 

See Bengal Regulation No. XI of 1826, S. 4, 27 All. 665 
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Appeal. 

See Act No. VII OP 1870, S. 7, IX ; Sch. I, 27 All. 395 
(Cookt Fee), See Act No. VII of 1870, S. 11, Soh. II. Abt. 71 

(vi). 27 All. 559 

See Act No. XV of 1877, S. 5, 26 All. 329 
See Act No. XII of 1881, Ss. 178, 179 1 


ion id 1QO 




• • • 


4 A/I 


26 All. 23 

See Act No. VI op 1882, Ss. 58,147 and 169, 27 All. 509 

See Act No. VII of 1889, Ss. 9 and 19, 26 All. 173 

See Act (Local) No. II op 1901, Ss. 175, 180 and 193, 27 All. 


21 

Sa. 176, 177 and 193, 27 All. 31 
See Act (Local) No II of 1901, Ss. 180 and 175, 26 All. 375 

S. 202, 27 All. 167 

See Civil Procedure Code, Ss. 2 and 244, 27 All. 380 

Sa. 310 A, 588, 27 All. 263 
See Civil Procedure Code, S. 525, 26 All. 205 

S. 586, 27 All. 200 
S. 629, 27 All. 695 

New case set up in. See Act No. I of 1869, S. 2, 27 All. 634 
See Criminal Procedure Code, Sa 195 and 439, 26 All. 244 
See Execution of Decree. 26 All. 136 
Arbitration, See Act No. I of 1877, S. 21, 27 All. 53 
See Civil Procedure Code, Ss. 508, 514, 516 and 521, 27 A 
459 

Ss. 520, 525 and 526, 27 Ail. 526 


Arbitration. 

See Civil Procedure Code, S8. 508, 514 and 521, 26 All. 105... 
Assignment of profits. 

See Act No. Ill of 1877, S. 17, 27 All. 564 


Attachment. 

See Act No. XLV of 1860, S. 183, 27 All. 258 
See Execution of Decree, 26 All. 136 
Effect of. See Civil Procedure Code, S. 285, 26 All. 538 ... 
Attestation. 

See Act No. IV OF 1882, S. 59, 26 All. 69 


Award. 

See Civil Procedure Code, Ss. 508, 514 and 521, 26 All. 105... 
See Civil Procedure Code, Ss. 508, 514, 516 and 521, 27 All. 
459 

Sa. 520, 525 and 526, 27 All. 526... 
See Civil Procedure Code, S. 525, 26 All. 205 

Benamidar. 

See Civil Procedure Code, S. 317, 26 All. 82 
See Civil Procedure Code, S. 317, 27 All. 194 

S. 317, 27 All. 443 

Benami Purchase. 

See Act No. IX of 1872, S. 23, 27 AU. 73 
Bengal Regulations—1825—XI. 

S. 4, Paragraphs 1 and 2 —Act No. XVIII of 1876 (Oudh Laws 
Act) — Accretion—Riparian proprietors—Change in course of 
river—Gradual and imperceptible accretion—Alteration of land 
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by sudden change of course of river or by violence of its stream 
— Ownership not changed—Tidal and nondidal rivers. —The 
appellant, sued to recover possession of a large extent of land 
which she claimed as an aooretion to her estate of Kamyar 
lying on the south side of the river Gogra, a non-tidal river, by 
reason of a change in the channel of the river the effect of 
which was as stated in the plaint that “ the northern channel 
receding gradually to the north the said land was added to 
Kamyar as alluvial accretion towards the south of the said 
channel.” It was found by the Judicial Committee that the 
predecessors of the respondent v?ere the original owners of the 
land olaimed ; that there had been no slow and gradual pushing 
northward of the northern boundary of the appellant's land ; 
and that there was still a channel of the river between the 
properties of the appellant and respondent, although the main 
stream had shifted to the north. Held that it waB not a case of 
aooretion by gradual, slow and imperceptible means, in which, 
as laid down in Lopez v. Muddun Mohan Thakur, 13 Moore’s 
I. A. 467 ; 5 B. L. R. 521, the accreted land belongs to the 
owner of the adjoining land ; but the principle applicable to it 
was that laid down in paragraph 2 of seotion 4 of Regulation 
XI of 1825 (whioh was applied to Oudh by Aob XVIII of 1876), 
that in cases in whioh a river by a sudden ohaDge in its course 
or by the violence of its stream separates land from one estate 
aod joins it to another without destroying its identity and pre¬ 
venting the recognition of the land so removed, in such oases 
the land on being clearly recognized remains the property of 
the original owners—in this case the respondents. Mayor of 

Carlisle v. Graham , L R. 4 Exch. 361, followed.^ Tbe principle 
of that case, which bfi.d reference to a tidal river is equally 
applicable to a non-tidal river RlTRAJ KuNWAR v. SHARFA- 

raz Kunwak. I. L. R. 27 All. 655 

Bona Fide Purchaser. 

Bee Execution of Decree, 27 All. 62 

Burden of Proof. 

See Act No. I of 1872, S. 102, 27 All. 71 

See Act No. I of 1872. S. Ill, 26 All. 130 

See Act No. XV of 1877, S. 18, 3ch II, 

All. 540 

Cause of Action. ^ ,. 0 . 4 . J „ , 

Suit for ” maintenance ” of Possession -Pleadings-Suit virtually to 
procure rectification of an erroneous decree.- Plainitiff in a Buit 
for possession as usufructuary mortgagee of 13 bighas had to 
redeem five pr or usufmotuary mortgages comprising part of 
the 13 bighas mortgaged to him and some 15 bighas in addi¬ 
tion ; but the deoree which he obtained was drawn up errone¬ 

ously and gave tbe plaintiff a right to the possession of 13 
bighas only, and nob of the whole 28 bighas Plaintiff never 
appealed against this decree, nor did he apply in review to have 
the error in tbe deoree corrected, bat he subsequently brought 
a suit in which be asked, first, for maintenance of possession 
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Arts. 10 and 120, 27 
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in respect of the 15 bighas, and, seoondly, for reoovery of pos¬ 
session, if he should be found not to be in possession. He 
alleged in his plaint that he was in possession and that one of 
the defendants at the instigation of another was interfering with 
his rights. It was found that plaintiff had never obtained pos¬ 
session of the 15 bighas. Held that the suit did not lie. If the 
suit was for maintenance of possession no oause of aotion 
appeared, and in any other view the suit was one virtually to 
set right an erroneous decree, whioh oould not be done by 
means of suoh a suit. Basawan Kurmi v. Nakohhedi 
Pande, I. L. E. 27 All. 174 
See Act No. I op 1872, 8s. 91, 65 and 22, 26 All. 178 
See Act No. I op 1877, Ss. 9 and 39, 26 All. 236 

S. 42, 26 All. 215 
See Pre-emption, 26 All. 389 
See Pre-emption, 27 All. 12 
Gertifloate of Succession. 

See Act No. VII of 1889, 8. 5, 27 All. 87 
See Act No. VII of 1889, Ss. 9 and 19, 26 All. 173 
-To Collect Debts. 

See Act No. VII of 1889, S. 7 (3), 27 All. 452 

Ceee. 

See Act (Local) No. Ill of 1901, 8s. 56 and 86 , 27 All. 183 ... 
Champerty and Maintenance 

See Vendor and Purchaser, 27 All. 271 

Charge. 

See Criminal Procedure Code, 3. 233, 26 All. 195 

-Form of. 

See Criminal Procedure Code, S. 234, 27 All. 69 
Cheating. 

See Act No. XLV of 1860, S. 415, 27 All. 561 

„ Ss. 417, 420, 27 All. 302 

Civil and Revenue Courts. 

See Act (Local) No. II op 1901, Ss. 79 and 81, 27 All. 372 
See Civil Procedure Code, S. 13, 27 All. 163 
Jurisdiction—Suit by usufructuary mortgagee of an occupancy 
holding for possession of the property mortgaged to him —Held 
t)bat a suit brought by the usufructuary mortgagee of an occu¬ 
pancy holding for possession of the property mortgaged to him 
was rightly brought in a Civil and not in a Revenue Court. 
Khiali Ram v. Nathu Ram, I. L. R. 15 All. 219, and Brij 
Mohan v. Algu, I. L. R. 26 All. 78, referred to. Gaura Kunwar 
v. Dwarka Prasad , S. A. No. 438 of 1900. decided on the 15th 
January 1901, discussed. BlNDESHRl Rai v . Sadho Charan 
Rai, I. L. R. 26 All. 591 
Civil Procedure Code. 

S ^ All Se 21 ACT ^ L ° CAL ^ NO * 11 ° P 1901, Ss ‘ 175, 180 AND 193 ’ 27 

Ss. 2, 244 Decree Appeal — Contempt of Court—Order direo • 
ting refund of moneys realized in defiance of Court's order — 
Revision.— Where a Court orders the refund of moneys impro¬ 
perly realized in defianoe of subsisting orders of attachment, it 
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Civil Procedure Code.—(ConidL). 

oan only order the refund of moneys aofcually collected, 
it is Dot competent bo direct a refund of moneys recovered as 
costs of litigation. Held also that an order passed in the exer- 
oiso of the inherent powers of a Court to punish for contempt 
is not a decree, and no appeal lies therefrom. In this case 
the Court dealt with what purported to be a memorandum of 
appeal as an application in revision under s. 622 of the 
Code of Civil Procedure. Godd Bam v. SoraJ Mal, I. L. R. 

27 All. 380 „ „ ••• 

Ss. 2 and 244. See Act (Local) No. II of 1901, Ss. 176, 177 and 

193, 27 All. 31 

—Jies judioata —Decision oj a Rent Court on a question oj 
title—Held that when an Assistant Colleotor hearB a suit for 
profits, or for rent, or any other suit which under the Rent Act 
he is competent to hear, although it may be necessary for him 
for the purposes of that suit to deoide every question, whether 
of title or otherwise, whioh may be raised before him, bis deci¬ 
sion of suoh question cannot operate as res judicata in respect 
of any suit which may aiterwards be brought in a Livil 
Court in whioh the proprietary title to the land out of whioh 
suoh profits or rents may arise is in issue. ASHRaF-CN-KISSA t>. 

Ali Ahmad, I. L. R- 26 All. 601 

S 13—Res judicata—Question directly and substantially m issues 
-Omission to raise ground of defence in former suit.-H, an 
Oudh taluqdar, executed a deed of gift in 1859 by which he 
purported to give to R Itbe only eon of bis elder son who was 
b he whole taluq with the exception of a few villages. In 
1871 a sniTtaought by U against R to have it declared that 

. ?u . the deed of gift the proprietary right in the 

notwithstanding the deed o g V oom p romige by the 

taluq was vested in J ^ were fco be beld 

terms of who P o( R and on t he expiration 

for life by H, R “ r BQn of H) acd bl0 beirB 

of those three hv , < of the eBta t e . This oompromise 

were to succeed to * Court _ In 1876 H and L brought 

was embodied in e. g wiJe fc0 oftnoe i a deed 00 nveying a 

a suit agains utter as being in exoeBB of the 

pnrtmn of the »luq ^ R fay the coffipromlBe 0 f 1871. 

powers of alienation g contest the validity of the 

The def6 is d rbutnSi “he alienation as valid, and asserted 
oompromise, but “ p . , t int be property as entitled him to 

that L had no ^ h , "V n those points. The Court held 

BU e, and isBues remainder man under the berms of fche 

fchafc h wa 9( a oertft ^ repreB6DtfttiveB will certainly in¬ 
agreement, tnau ne . other,” and that he was entitled 

herifc the estate Borne wft0 voi d ag Bga i ne t H as being in 

to sue ’» that the a le' ^ hy the oompromiBe to R , who 

excess of the P°*® r tQ aliena te for bis life; but that no right 
was held only en ^ fco disturb the possession of R s 

had yet occurred to n 1 # O and L, a portion of the 

wife, m it 9 r.°of R and so.d'in execution of 

taluq was attaohed by brought by the son of 

deoree without limit of title. 
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L ia 1896 against; R, his judgment creditors, and the purchaser 
at the gale to have it declared that the plaintiff was entitled as 
the immediate reversioner to an absolute estate in the portion 
sold on the death of R t and that after R's death the sale 
would be inoperative ns against him, the defendant R set 
up the defence that he had by virtue of the deed of gift 
of 1859 an absolute title which was nob displaced by the 
effeot of the compromise and the decree embodying it. Held 
by the Judicial Committee (confirming the decision of the 
Judicial Commissioners of Oudb) that the decision in the Buit 
of 1876, as having established between R and L (the father 
and predecessor in title of the plaintiff) that R had only a life 
interest in the taluq, and that L (and therefore also the plain¬ 
tiff as his heir) had a vested interest in remainder, was res 
judicata in the present suit. RaMPal SlNGH v. Ram PRASAD 

Singe, I. L. R. 27 All. 37 ... 447 

S. 13— Res Judicata—Pro forma defendant. —The plaintiff 
sued Nathu Mai and Mathri bo recover possession of certain 
mortgaged property alleging that the mortgage had been dis¬ 
charged by payment of half t-he amount due to the persons 
whom he made defendants and half to Malhi Kunwar and 
others as representatives of one Mitter Sen. The defendants 
1st party, pleaded that they were entitled to the whole of the 
mortgage money, and that payment of one-half to the repre¬ 
sentatives of Mitter Sen was no payment as against them. 

Malhi Kunwar and others were made defendants to the suit, 
and in the end it was held that the defendants, lab party, were 
entitled to the whole of the mortgage money, and a deoree 
was passed in favour of the plaintiff on payment of Rs. 997 to 
Nathu Mai and Mathri. The Court in that Buit exempted the 
defendants Malhi Kunwar and others, holding that they had 
no interest in property in suit. Subsequently the plaintiff sued 
Malhi Kunwar and others to reoover from them the money 
paid on aooounb of the mortgage. Held that the deoision in 
the former suit did not render the question of payment to the 
present defendants res judicata. Brcjo Behari Mitter v. Kedar 
Nath Mozumdar (I. L. R. 12 Cal. 580), approved. Malhi 
Kunwar v. Imamud-din, I. L. R. 27 All. 59 ... 461 

S. 13 — Res judicata — Execution of decree—Application dismissed 
for want of jurisdiction—No appeal from order of dismissal — 
Subsequent application barred. —A Munsif as a Court executing 
a decree dismissed an application for execution, holding that 
owing to certain proceedings in insolvency which had taken 
place at the instance of the judgment-debtor in the Court of 
the Distriob Judge, he (the Munsif) had no jurisdiction to 
entertain it. No appeal was preferred against the order of the 
Munsif dismissing this application for execution, and the 
Munait’s order became final. Held that a further application 
by the same deoree-holder in the same Court bo execute the 
same deoree against the same judgment-debtor was barred by 
e. 13 of the Code of Civil Procedure. NABlj»MUHAMMAD v. 

Jwala Prasad, I. L. R. 27 All. 148 ... 520 
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S. 13— Res jndioat Estoppel—Suit in Civil Court for ejectment 
of defendant as a trespasser—.Effect of previous litigation in 
Revenue Courts. —Plaintiffs applied to a Rent Coart to ejeob 
defendant, alleging that he was their tenant, but their applica¬ 
tion was ultimately rejected on the finding that defendant was 
either the owner or a rent-free tenant of many years' standing. 
Again plaintiffs applied for enhancement of rent in respect of 
the same land from which they bad previously sought to eject 
plaintiff, bub were again defeated on the finding that the defen¬ 
dant was in adverse possession. Subsequently plaintiffs sued 
in the Civil Court to eject defendant aB a trespasser. Held 
that the plaintiffs were not debarred from having recourse to 
the Civil Court. Baldeo Singh v. Imdad Ali , I. L. R. 15 All 

189, distinguished. Mahesh Prasad v. Ranjor Singe I L 
R. 27 Ail. 163 ' ’ _ 

S. 13, Explanation II— Res judioata— Matter which might and ought 
to have been made a ground of attack in a former suit.—'loe 
plaintiffs sued for their share by right of inheritance in the 
assets of a deceased Muhammadan, the defendant Doing the 
widow of the propositus. In tnat suit the widow pleaded 
that she was in possession of the property claimed in virtue of 
a deed of gift from her late husband and also that she had 
a lien on it for unpaid dower. The latter defence was accepted 
by the Court, and the plaintiff's suit dismissed. The plaintiffs 
then brought a seoond suit against the widow, in which they 
offered to redeem the dower-debt, and claimed possession after 
such redemption. Held that this Beoona suit was not barred 
by s. 13, explanation 11, of the Code ot Civil Procedure 
ZlNAT-UN-NI&SA v. RaJAN, 1. L. R. 27 Ali. 142 

S. 13, Explanation ll— Res judicata— Mortgage—Sale of mortgaged 
property—Suit by purchaser for redemption—Mortgagee en¬ 
titled to pre-empt—Claim to pre-empt not put forward in re¬ 
demption suit—Subsequent suit jor pre-emption. —The owner 
of a oertain share in a village mortgaged three quarters of that 
share to R. 0. and altersards soid the entire share to D. p. D. 
P. f the purchaser, sued the mortgagee, R, C. for redemption 
and obtained a decree, subsequently R. C. who waB a co¬ 
sharer in the village, brought a suit ior pre-emption of the 
share against T>. P. and the original mortgagor. Held that the 
faot that R. C. had not aavanoed his claim to pre-empt as a 
defence to D. P.'s suit for ledemption did not have the effeob 
of making R. C.’a claim in his suit for pre-emption res 
judicata. Baldeo Sahai v. Bateshar Sing r i t I. L. R. 1 All. 75. 
Jadu Lai v. Ramgholam , 1. L. R. 1 All. 616, Narain Dat v. 
Bhairo Bukshpal, 1. L. R. 3 Ail. Ib9, and Pulandar bingh 
v. Jwala Singh , 1. L. R. 2u Ail. 516, overruled. Srimut 
Rajah Mootoo Vijaya hanganadha Bodha Gooroo Sawmy 
Periya Odaya Paver v. Katama Natchiar , 11 Moo. 1. A., 50, 
aDd Deokinandan v. Sri Ram , 1. L. R. 12 All. 234, referred to. 
Ram Chand v. Durga Prasad, 1. L. R. 26 Ail. 61 

Ss. 13 and 43 —Suit jor possession oj a portion of a house alleged 
to have been partitioned in proceedings bejore a Court of 
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Revenue—Subsequent suit for partition of the same house in a 
Civil Court. —Ab the result of partition proceedings in a Court 
of Revenue the Bites of certain houses were partitioned. The 
plaintiffs believing that the buildings themselves had been 
partitioned brought a suit for recovery of their share in the 
houses alleging a dispossession from that share by the defen¬ 
dants. But they were defeated in this suit upon the ground 
that the supposed partition of the houses by a Court of 
Revenue never could have taken place. Upon a second suit 
brought by the plaintifls in a Civil Court asking for partition 
of the house property, it was held that neither s. 13 nor b. 43 
of the Code of Civil Procedure was a bar to the suit. Bal- 
beaddar Nath v. Ram Lal, I. L. R. 26 All. 501 ... 336 

S. 16 {d)—Jurisdiction—Immoveable property—Decree for sale on a 
mortgage. — Held that a suit for a declaration that the plain¬ 
tiffs were the persons in reality beneficially interested in a 
decree for sale on a mortgage although the decree did not run 
in their names, was not a suit for the determination of any 
other right to or interest in immoveable property *’ within the 
meaning of s t 16 (d) of the Code of Civil Procedure. Abdul 
Majid v. Muhammad Faizullah , I. L. R. 13 All. 89, and 
Gous Mohamad v. Khawas Ali Khan t I. L. R. 23 Cal. 450, 
referred to. Ahmad Khan v. Abdul Rabman Khan, I. L. 

R. 26 All. 603 ... 406 

8. 32, See Act No. XV of 1877, S. 22, 26 All. 528 ... 356 

S. 32, See Act No. IV of 1882, S. 85, 27 All. 75 ... 472 

S. 37 —Execution of decree — Limitation—Application to certify 

payment out of Court— Application signed by general attorney , 
decree-holder being within the jurisdiction —“ Recognised 
agent.” — Held that an application under section 258 of the 
Code of Civil Procedure to certify an adjustment of a decree 
made out of Court, although an application to the Court to 
take a step in aid of execution of the decree, is not an applica¬ 
tion made in accordance with law, if it is made by the general 
attorney of the decree-holder at a time when the deoree- 
holder himself iB residing within the jurisdiction of the Court 
executing the deoree. Murari Lal v. Umrao Singh, I. L. R. 

23 All. 499, referred to. Lachman Bibi v. Patni Ram , I. L. R. 

1 All. 510, distinguished. Kasumbi v. Beni Prasad, I. L. R. 

26 All. 19 ... 14 

S. 43-See Act No. IV of 1882, S. 99, 26 All. 223 ... 161 

S. 63 -Plaint—Misjoinder of causes of action—Misjoinder dis¬ 
covered after framing of issues — Amendment of plaint. —One 
Baij Nath sued as adopted son of Hira Lal, deceased, to re¬ 
cover the estate left by Qira Lal. 'With him was joined as 
plaintiff a daughter of Hira Lal, who prayed that if the adop¬ 
tion were not proved she might recover that estate for herself 
and her two sisters. Objection was taken that the suit was 
bad for misjoinder, but notwithstanding this, issues were 
framed. Subsequently the Court ordered the plaintiffs to 
amend the plaint having eleoted which of them should con¬ 
tinue the euit. Held that whilst there was undoubtedly a mis- 
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joinder of partieB and causes of action, bhe order passed by the 
Court; was erroneous, inasmuoh as after the framing of issues 
the plaint could only be amended by the Court itself. Baij 
Nath v. Chhowabo, I. L. R. 26 All. 218 

S. 54, See Act No. VII of 1870, S 28, 27 All. 411 

Ss. 82, 174, See Act No. XLV of 1860, Ss. 225B and 353, 27 All. 
491 

S. 104, See Practice, 26 All. 234 

Ss. Ill and 216— Set-of—Cross claim in the nature of set-off .— 
Plaintiffs as brokers for the sale of indigo seed sued defen¬ 
dants to recover the amount alleged to be due to them by the 
defendants as commission on account of certain sales of indigo 
seed made by them on behalf of the defendants. Held that bhe 
Court might properly take into consideration by way of an 
equitable set-off the loss occasioned by the plaintiffs to the 
defendant’s through the plaintiffs negligence in not carrying out 
the defendants’ instructions respecting the selling of the seed. 
Niaz Gul Khan v. Durga Prasad, I. L. R. 15 All. 9, follow¬ 
ed. Nand Ram v. Ram Prabad, I. L R. 27 All. 145 
S. 206 —Execution of decree — Limitation—Amendment of decree 
Act No. XV of 1877 (Indian Limitation Act), ss. 19, 20 and 
21; Schedule 11, article 179— Part payment by one of several 
judgment-debtors. —An order granting an application under 
s. 206 of the Code of Civil Procedure is not an order passed 
upon review of judgment within the meaning of article 179 of 
the seoond schedule to the Indian Limitation Aot, 1877, and 
has not the effect of extending the period of limitation for 
execution of the decree. Daya Kishan v. Nanhi Begam , I. L. 
R. 20 All. 804, Tarsi Ram v. Man Singh, I. L. R. 8 All. 492, 
and Kallu Rai v. Fahiman, I. L. R. 13 AH. 124, followed. 
Kishen Sahai v The Collector of Allahabad , I. L. R. 4 All. 137, 
referred to. Kali Prasunno Basu Roy v. Lai Mohan Guha 
Roy , I.L. R. 25 Cal. 258, dissented from. A payment made 
by one of several persons jointly liable under a deoree, other¬ 
wise than as agent of his co-judgment-debtors, oannot operate 
to save limitation as against anv of the judgment-debtors other 
than the person making the payment. AhbaN-UL-LAH v. 

Dakkhini Din, I. L. R. 27 All. 575 ••• 

Ss. 211 AND 212, See Act No. XV OF 1877, soh. II, arts. 178 and 

179 26 All 623 

S. 215b—Principal and agent—Suit for an account—Form of 
decree— In a suit by a principal aga nsb an agent for an 
account, on the fact of agency being established, it is the duby 
of the Court to direct an account to be taken of the defen¬ 
dant’s dealings as agent. When onoe the plaintiff has shown 
that the defendant is an accounting party, it is then tor he 
defendant to prrve the amount of his reoeipts and ^burse- 
meDtB. Hurronath Roy Bahadoor v. Krishna Coomar Buksht, 
L. R 13 I. A. 123. and Bam Das v. Bhagwat Das , Weekly 
Notes, 1905, p. 1, referred to. Bagbunath v. GanpatJI, I. 


Li R 27 All 374 

S. 231, See Aot No. IV of 1882, Ss. 88 and 89, 26 All. 318 
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S. 233, See Act No. IV of 1382, S. 99, 27 All. 450 

S. 235, See Act No. IV of 1892, Ss. 88 and 89, 27 All. 625 

S. 235 -Execution of decree—Application for execution verified by 
general attorney of decree-holder.—Held that an application 
for execution of a decree whioh iB verified by the general 
attorney of the decree-holder, who has satisfied the executing 
Court that he is acquainted with the foots of the case, is pro¬ 
perly verified within the meaning of section 235 of the Code of 
Civil Procedure, notwithstanding that his principal may be 
residing within the jurisdiction of the Court. Murari Lai v. 

Umrao Singh , I. L. R. 23 All. 499, distinguished. Bakar 
Sajjap v. Udit Narain Singh, I. L. B. 26 All. 154 

S. 244— Alteration of decree after execution — Application for 
refund of money realized in execution—Limitation 1 ct No. 

XV of 1877 (Indian Limitation Act), Schedule II, Article 178. 

—A decree for sale under s. 88 of the Transfer of Property 
Act, 1882, as drawn up. allowed a very high rate of interest to 
the decree-holder, and the amount due under this decree as it 
stood was realized by sale of the mortgaged property. Subse¬ 
quently, on the judgment-debtor’s application, the decree was 
amended, so as greatly to reduce the rate of interest, and 
thereby a refund became due to the judgment-debtors. Held 
that the judgment-debtors’ application for a refund was not an 
application in execution but an application under a. 244 of the 
Code of Civil Procedure, and that the limitation applicable was 
that prescribed by Art. 178 of the second eohedule to the 
Indian Limitation Act, 1867, and began to run from the date 
of the amendment of the deoree. HARNAM CHANDAR v. 

Muhammad Yar Khan, I. L. K. 27 All. 485 

S. 244— Execution of decree—Sale in execution set aside and 
purchase money returned—Sale confirmed on appeal—Suit by 
decree-holder to recover purchase money .—A sale held in exe¬ 
cution of a decree for money was set aside on application by the 
judgroent-debtor under s. 311 of the Code of Civil Prooedure 
and the purchase money was returned. On appeal, however, the 
order setting aside the sale was reversed and the sale confirm¬ 
ed in favour of the original purchaser. The purchaser however 
did not pay the sale price, and the decree-holder accordingly 
sued him for its reoovery. Held that the sued did not lie, but 
the matter was one governed by s. 244 of the Code of Civil 
Procedure. Gulzari Mai v. Madho Ram, I. L. R 26 All. 

447, followed. Rahim-Uddin v. Ram Lad, I. L. R. 27 All. 

155 ... 526 

S. 244— Execution of decree — Questions in execution — Mortgage by 
conditional sale-Decree for foreclosurc-Payment by puisne mort¬ 
gage defendant in prior mortgagee's suit for foreclosure — Appli¬ 
cation by such puisne mortgagee for decree absolute for fore¬ 
closure—Act No. IV of 1882 (Transfer of Property Act), sec¬ 
tions 74 and 86— Form of decree .—In a suit brought by the res¬ 
pondent as prior mortgagee for foreclosure of a mortgage by 
conditional sale, in whioh the appellant, a second mortgagee of 
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tbe same property, was a defendant, a deoree was passed for 
foreclosure and allowing six months for redemption, and a 
similar deoree was made in a suit brought by the respondent 
and the appellant as seoond mortgagees. Eventually, as the 
mortgagors (the other defendants! made no payment to secure 
redemption, and in order to prevent a deoree absolute for fore¬ 
closure againBt himself, the appellant paid into Court the sum 
due under the deoree in the first suit, and it was drawn out by 
prior mortgagee. The appellant then made an application to 
the Court in that suit that, as he had by his payment beoome, 
under seotion 74 of the Transfer of Property Aot, the re¬ 
presentative of the prior mortgagee, a deoree absolute for fore¬ 
closure might be passed in his favour. The Court held that 
he was entitled to bring a suit for foreclosure, but that be 
had not aoquired the status of a deoree-bolder" and that ' while 
he was a defendant he oould not exeoute the deoree as a de- 
oree-holder,” and the applioation was dismissed. Held by the 
Judioial Committee (reversing the dooision of the Hight Court) 
that a subsequent suit brought by the appellant for fore¬ 
closure was not barred by section 244 of the Civil Procedure 
Code, the questions between the parties not being such as 
oould have been determined by the Court in execution of the 
deoree in the former suits. That deoree (which appeared to 
be a transcript of the form of order given in section 86 of the 
Transfer of Property Aot) did not provide for the exero.se 
by the puisne incumbrancer of their successive rights of re¬ 
demption, or for working out the rights of the parties in the 
event of puisne incumbrancer, m front of the mort„a or, 
redeeming the mortgaged property. An appropr.ate decree for 
that purpose in use in the English Courts given in Seton on 

Decrees, 6th Edition, Vol. IH, 979, refer ed to. GOPI 

Maoaiu TCr atina v BANSIDHAR, 1. U ** AU - 

S 244 —Execution of decree —Safe exKulion--Application to stl 

*■“ “75 Si tSt” “ S 

, tbe galt 3 baa been confirmed. Mott Lai 

^ re , Tl- v Rasslk Chandra Bairagi, I. h. R. 26 Cal. 326, 
Gbahr.ihutty . charan Manda! v. Kill Prasanna Sar- 

oo no, , followed. Prasanna Kumar Sanyal 

k v i n Mv L E 19 Cal. 683, referred to. Wahid- 
v. Kali Das Sanyal, i. • 07 \\\ 7n9 

UN-NI3SA V. G^DHARl, • • 0 j j ecree f or m i c on 

a prior mortgage f , he y same property—Rights of suhse- 
subsequent ^ ore0 for t »l 9 and an order absolute for 

quent mortga&et e. . a mortgagor. The mortgagor 

sale had been passed ^'nB^ a 80veral vill#BMi 

then borrowed mor mortgaged and applied a portion 

including those pr ® a ; * g tbe previous deoree for sale. The 
of such money m satisfying tnep^ & ^ ^ her morfcgag0i 

i 8 n Q whirhleToufht to bring to sale the v.liages which were 
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the subject of tbe previous mortgage and deoree. Held that 
she oould do so. Section 244 of the Code of Civil Procedure 
did not apply, and there was no reason why the plaintiff 
should be driven to reoover part of ber loan by exeoating the 
previous deoree and the remainder by suit on her mortgage. 

Bansi Dhar v. Gaya Prasad, , I. L. R. 24 All. 179, disfcin* 
guisbed. Tufail Fatma v. Bitola, I. L. R. 27 All. 400 ... 689 

S. 244, See Execution of Decree, 26 All. 149 ... 100 

S 244 (c)— Execution of decree — Representative of party to the suit 
in which the decree loas passed—Auction purchaser at sale in 
execution of simple money decree against judgment-debtor .— 

Held that an auction purchaser at a sale held in execution of 
the simple money deoree against a judgment-debtor whose 
property has been ordered to be sold at the suit of mortgagees 
in a mortgage suit is a ‘’representative” of the judgment- 
debtor within the meaning of section 244 (c) of the Code of 
Civil Procedure. There is no disitinotion between the oase of 
a purchaser who purchses by private agreement from a judg¬ 
ment-debtor whose property is the subjeot matter of a suit for 
sale at the instance of a mortgagee and that of a purchaser 
who purchases at a jndicial sale in execution of a simple money 
decree against suoh judgment-debtor. Basti Ram v. Fattu, 

I. L. R. 8 All. 146; Madho Das v. Ramji Patak, I. L. R. 16 
All. 286 ; Lalji Mai v. Nand Kishore, I. L. R. 19 All. 332; 

Gur Prasad v. Ram Lai, I. L. R. 21 All. 20 ; Dhani Ram v. 
Chaturbhuj , I. L. R. 22 All. 86 ; Daulat Singh v. Jugal Kishore, 
t. L. R. 22 All. 108 ; Mathura Das v. Lachman Ram, I. L. R. 

24 All. 239 ; Sakhram Govind Kale v. Damodar Akaram 
Gujar , I. L. R. 9 Bom. 468 ; Kuriyali v. Mayan, I. L. R. 7 
Mad. 255 ; Prosunno Kumar Sanyal v. Kali Das Sanyal, I.L.R. 

19 Cal. 683; Bhubon Mohun Pal v. Nunda Lai Dey, I. L. R. 

26 Cal. 324, and Moti Lai Chakrabutty v. Russich Chandra 
Bairaji I. L. R. 26 Cal. 326, referred to. Sabhajit v. Sri 
Gopal, I. L. R. 17 All. 222, not followed. The term "repre¬ 
sentative ” as used in section 244 of the Code of Civil 
Procedure, when taken with reference to the judgment-debtor, 
does not mean only his legal representative, that is, his 
heir, executor or administrator but it means his repre¬ 
sentative in interest and includes a purchaser of his interest 
who, so far as suoh interest is concerned, is bound by the 
deoree. Ishan Chandra Sirkar v. Beni Madhub Sirkar , I. L. R. 

24 Cal. 62, approved. Per Banerji, J.—Every purchaser 
of tbe judgment-debtor’s interest who is bound by the deoree is 
a representative of the judgment-debtor, within tbe meaning of 
section 244 of the Code of Civil Procedure whether he is a pur¬ 
chaser under a private sale from the judgment-debtor or a pur¬ 
chaser at a oompulsory sale held in execution of a deoree 
obtained against the judgment-debtor. Madho Das v. Ramji 
Patalc, I. L. R. 16 All. 286 ; Gobarkhan Rai v. Bishan Prasad , 

I. L. R. 23 All 116 ; Jagat Narain v. Jagrup, I. L. R. 5 All. 

452. Radha Madhub Holders Monohar Mukarji, I.L.R. 

15 Cal. 756 ; and Ishan Chunder Sirkar v. Beni Madhub 
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Sirkar , I. L. R. 24 Cal. 62, referred to. GOLZARI Lal v. 

Madho Ram, 26 All. 447 

Ss. 244 and 320— Notification No. 671 of the 30th August 1880— 
Execution transferred to Collector—Private sale—Subsequent 
sale held by Collector—Remedy of purchasers at private sales .— 
Execution of a decree for sale of ancestral property was trans¬ 
ferred under the provisions of section 320 of the Code of Civil 
Procedure to the Collector. Whilst the execution proceedings 
were pending before the Collector the judgment-debtor privately 
sold the property, and the purchasers paid over the price to 
the decree-holder, and such payment was certified to the Civil 
Court which passed the decree. The decree-holder, however, 
took no steps to withdraw the execution proceedings from the 
hands of the Collector, and accordingly the Collector in due 
course sold the property. Held that under such oiroumBtances 
the remedy of the first purchasers, i.e., the purchasers by pri¬ 
vate sale, was by application under section 244 of the Code of 
Civil Procedure and not by suit, and that such application lay 
to the Civil Court, and not to the Collector. Mathura Das v. 
Lachman Ram , I. L. R. 24 All. 23S, referred to. Sadho 
Chaudhri v. Abhenandan Prasad, I. L. R. 26 All. 101 ... 

S, 258— Execution of decree — Limitation—Act No. XV of 1877, 
s. 20—“ Debt." — Held that for the purpose of deoiding whether 
or not an application for execution is barred by limitation, it 
is competent bo the executing Court to take into consideration 
a payment made out of Court by the judgment-debtor in part 
satisfaction of the decree although such payment may not 
have been certified in the manner provided for by section 258 
of the Code of Civil Procedure. Kishan Singh v. Aman Singh , 
I. L. R. 17 AH. 42, and Tukaram v. Babaji, I. L. R. 21 Bom. 
122, followed. Mitthu Lal v. Khairati Lal , I. L. R. 12 All. 
569, overruled. Held also that the word 1 debt as used in 
a. 20 of the Indian Limitation Aot, 1877, includes a judg¬ 
ment debt. Ramhit Rai v. Satgur Rai, 1. L. R. 3 All. 247 ; 
Janki Prasad v. Ghulam Ali t I. L. R. 6 All. 20 1 ; Muhammad 
Said Khan v. Payag Sahi, I. L. R. 16 All. 228 ; Billings v. 
The Uncovenanted Service Bank, I. L. R. 3 Ail. 781 ; Heera 
Lall Mookhcpadhya v. Dhunput Singh, 1. L. R. 4 Cal. 500, 
and Shirpatrav v. Govind Narayan, I. L. R. 14 Bom. 390, 
referred to. Kali Prasonna Hazra v. Heera Lal Mundle , 
I. L. R. 2 Cal. 468, Mtingol Prashad Dichil v. Shama Kanto 
Lahory Chowdhury , I. L. R. 2 Cal. 708, and Kadtr Buksh 
Sarkar v. Gour Kishore Roy Chowdhry , 6 C. W. N. 766, nob 
followed. Roshan Singh v. Mata Din, 1. L. R. 26 All. 36 ... 

S. 258— Execution of decree—Satisfaction of entire decree certified 
by one only of two joint decree-holders—Such certificate not 
binding on the other .— Held that one of two or more joint 
decree-holders is not competent, without being authorized by 
the other or others, to certify under section 258 of the Code of 
Civil Procedure satisfaction, by payment out of Court, of the 
entire deoree. Balgobind v. Bhawanee Deen Sahoo, I. L. R. 
26 AU. 498, Mussamut Bibee Budhun v. Mussamut Hafezah , 
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4 C. L. R. 70, Mahima Chandra Roy v. Pyari Mohan 
Chowdhury, 2 B. B. R. App. 43> Sultan Moideen v. Savala - 
yammal, I. L. R. 1.5 Mad. US, Tar ruck Chunder Bhutta- 
charjee v. Divendro Nath Sanyal I. L. R. 9 Gal. 331, and 
Tamman Singh v. Lachhmi Kunwari Supra p. 318, referred 
fco. Ranee Nyna Kooer v. Doolee Chund, 22 W. R. 44, nob 

followed. Moti Ram v. Hannu Prasad, I. L. R. 26 All 
334 

S. 266. See Act No. XXIII OF 1871, Ss. 3 and 11, 26 All. 617 ... 

S. 273 Attachment of decree for foreclosure—Procedure _ Execu¬ 

tion of decree. —Where, on application to a Court whioh was 
not the Court whioh passed it, a deoree for foreclosure was 
attaohed by a oreditor of the decree-holder, it was held that it 
was not competent to the Court whioh passed the deoree to 
follow up the attachment by substituting the name of the 
attaching creditor in place of that of the decree-holder. BaR- 

hma Din v. Baji Lal, I. L. R. 26 All. 91 

S. 278— Execution of decree—Decree for sale on a mortgage— Prior 
mortgagee not entitled to intervene in execution proceedings — 
In a suit for sale on a mortgage the plaintiff obtained a deoree 
and an order absolute for sale of the mortgaged property. A 
person who had not been a party to the suit intervened, 
alleging himself to be a prior mortgagee, and objeobed to the 
sale, and the sale was stopped. Held that the prior mortgagee, 
if he were one, was not entitled to intervene in these execu¬ 
tion proceedings and that the order allowing his objection was 
passed without jurisdiction and was a proper aubjeot for revi¬ 
sion. Hukam Singh v. Raghubir Saran, I. L. R. 27 All 
70° 

Ss. 278, 283 Act No. XV of 1877, Sch. II, Art. 12 — Suit to establish 
right to property sold in execution—Limitation—Sale without 

decision as to rights of intervenor When an intervenor 
claims a share of attached property the Court should define the 
respective shares of the debtor and the intervenor, and sell the 
debtor’s definite share only. If the Court omits to do so, and 
sells the attached property subjeot to the intervenor’s claim, 
this is no valid order under seotions 280, 281 or 282 of the 
Code of Civil Prooedure, and the limitation of one year for a 
suit under seotion 283 of the Court does not apply. Manohar 
Khan v. Troyluckhonath Ghose, 4 W. R. 35, followed. Udit 
Narain Singh v Mdrtaza Khan, I. L. R. 27 All. 464 

S. 283— Execution of decree—Suit for declaration that property is 

liable to attachment and sale — Valuation of suit. _A decree- 

holder holding a decree from a Court of Small Causes, whioh 
has been transferred to a Munsif for execution, attaohed certain 
property as that of the judgment-debtor. The judgment-debtor’s 
wife objected under section 278 of the Code of Civil Prooedure 
that the property was hers. This objection prevailed, and the 
property was released from attachment. The decree-holder 
then filed a regular suit against the objeotor and the judgment- 
debtor to have it declared that the property waB liable to 
attachment and sale in execution of her decree. Held that the 
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proper valuation of euoh suit for the pnrpoees of jurisdiction 
was the amount of the deorea under execution and not the 
value of the property attached. Dwarka Dass v. Kameshar 
Prasad , I. L. R. 17 All. 69, explained. Dhan Devi v. Zamur- 
RAD Begam, I. L. R 27 Ail. 440 

S. 283 Execution of decree — Suit by purchaser of the rights of a 
person who had unsuccessfully filed an objection under section 
278. A person who had filed an objection under eeobion 278 
of the Code of Civil Procedure to the sale of certain immoveable 
property in execution of a deoree, after his objection had been 
disallowed, sold his interest in the property. Held that there 
was nothing to prevent the purchaser of such interest from 
bringing a suit under section 283 of the Code. The right con¬ 
ferred by s. 283 is nob to a personal righb aon6ned to the 
original claimant. Ganesh Prasad v. Kashi Nath Tiwari 
I. L. R. 26 All. 89 

S. 285— Execution of decree — Sale by Court of lower grade in 
ignorance of attachment by Court of higher grade—’Sale invalid. 
—Where the same property has been attached by two Courts of 
different grades a sale effected by the Court of lower grade is 
not the leBB invalid, because it was effected in ignorance of the 
attachment imposed by the Court of higher grade. Badri 
Prasad v. Saran Lai , I. L. R. 4 All. 359, and Lai Balkisken 
v. Narain Das, I. L. R. 18 All- 341, followed. Chiranji Lal 
v Jawahir Mad, I. L. R. 26 All. 538 

S. 285 —Execution of decree—Sale by Court of lower grade of pro¬ 
perty attached by a Court of higher grade—Sale invalid .— 
Where the same property is under attachment by two Courts 
of different gradeB, a sale effected by the Court of lower grade 
is a nullity, whether such sale was effeoted in ignorance of the 
attachment imposed by the Court of higher grade or not, and 
consequently a purchaser at suoh sale baa no locus standi to 
sue for a declaration that a subsequent sale held in purauance 
of the attachment imposed by the Court of higher grade is 
nob valid. Chiranji Lal v. Jawahir Mai, Weekly Notes, 1904, 
p.95, followed. Har Prasad v. Jagan Lal, I. L. R. 27 All. 
56 

S. 287— Execution of decree—Question of saleability of property 
in execution—Property described in decree as a permanent 
tenancy— Estoppel—Duty of Court executing decree.— In exe¬ 
cution of a deoree on a oompromiae for payment of a certain 
sum of money and in default thereof for the sale of certain 
properties therein specified, application was made to Bell 
certain fields described in the decree as held by the judgment- 
debtor on a permanent tenure. The judgment-debtor objec¬ 
ted that bbe properties were not saleable, beiDg beld by occu- 
panoy tenure. Held that this objection was not open to the 
judgment-debtor, inasmuch as it was one whiob he might bave 
raised in the suit in which the deoree was passed, but did not. 
Bnt the statement as to tenure contained in the deoree was not 
binding on third persons. Per BURKITT, J.—It would be the 
duty of the Court executing the decree, should it have reason 
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feo believe that Che property the sale of which waB asked for 
was held by occupancy tenure, to notify that fact in the pro¬ 
clamation of sale as a warning to prospective bidders. Ram 
Janam Ram v. Rameshar Rai , Weekly Notes, 1892, p. 5, fol¬ 
lowed. Basdeo Prasad v. JuthanRam, 1. L. R. 27 All. 684. 876 

295 —Execution of decree—Application for rateable distribution 
of assets—Notice of such application to other decree-holders 
unnecessary. — Held that it is nowhere provided by law either 
that an application for rateable distribution of assets realized 
in execution of a decree cannot be made in the course of exe¬ 
cution proceedings taken by the applicant himself, but must be 
made in the course of execution proceedings initiated by some 
other decree-holder, or tbat notioe of such an application hav¬ 
ing been made must of necessity be given to the other daoree- 

holders. Chunni Lal v. Jugal Kishore, I. L. R. 27 All. 

132 ... 509 

S. 295— Execution of decree—Suit for refund of assets wrongly dis¬ 
tributed. —D held a simple money decree against 8. P. held a 
deoree under s. 90 of the Transfer of Property Aot against S, 
personally and as representative of R, the original deoree for 
sale having been passed against S and R jointly. D realized 
in execution of his deoree a sum of Rs. 1,100 by sale of pro¬ 
perty belonging to S alone. Held that P was entitled to a 
rateable distribution of the assets so realized under the pro¬ 
visions of s. 295 of the Code of Civil Procedure. Ganesh Das 
Bagria v. Shiva Lakshman Bhakat % I. L. R. 30 Cal. 583, 
followed. Gatti Lal v. Bir Bahadur Sahai, I. L. R. 27 
All. 158 ... 528 

S. 295. See Act No. iV of 1882, Ss. 96 and 97, 26 All. 14 ... 10 

S. 295. See Muhammadan Law, 26 All. 28 ... 20 

Ss. 310A, 588— Appeal — No appeal from an order setting aside a 
sale under s. 310.4.— Held, that no appeal lies from an order 
under s. 3104 of the Code of Civil Procedure setting aside a 
sale, whether the auotion purchaser is the decree-holder or an 
outsider. Mendai Lal v. Bhujja Singh , Weekly Notes, 1895, 
p. 140, referred to. KUBER SlNGH v. Shib Lal, I. L. R., 27 
All. 263 ... 597 

Ss. 313 and 315— Execution of decree — Sale in execution of pro¬ 
perty to part of which only the judgment’debtor had a title — 

Rights of purchaser — Contribution. —In execution of a deoree 
for Bale on a mortgage part of the mortgaged property was 
sold by auotion, but after the sale it was found that the 
judgment-debtor had no title to about two-thirds of the pro¬ 
perty sold. The auotion purchaser then sued the representa¬ 
tives of the mortgagee tor contribution as against the remainder 
oi the mortgaged property. Held that the suit would not lie. 

An auotion purchaser has in the absence of fraud no remedy 
unless the judgment-debtor has no saleable interest at all in 
the property sold as his, and then only under ss. 313 and 315 
of the Code of Civil Procedure ; but these sections do not 
apply when the title of the judgment-debtor to part only of 
the property sold is defective. Sawfo Chander Mukerji ?, 
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Nam Sukh, I. L. R. 23 All. 355, followed. Muhammad Rah- 

c v ‘ Baohho * t - ^ 27 All. 537 

d. ou—Execution of decree—Suit based on the ground that the 
certified purchaser is not the real purchaser—Benamidar.— 
One Habib AUm in execution of a decree for money against 

- r "*!r *ttaohed an< ^ brought) to Bale the one-third share of 

- Masud Alara in certain house property, and ib was purchased 
by Aziz Alam, fcbe son of fche judgment-debtor. Subsequently 
the same property waa again attached and sold at the instance 
of Habib Alam, and this time was purchased by Khuda Bakhsh. 
Khuda Bakhsh was obstructed in obtaining possession of the 
property, and thereupon brought a Buit for possession bo whioh 
he made Masud Alam and others, alleged to be co-paroeners 
in the property, parties defendants, bub not the auobion pur¬ 
chaser Aziz Alam. Aziz Alam was, however, added as a 
defendant under s. 32 of the Code of Civil Procedure. Held 
that to these facts s. 317 of the Code was applicable and the 
suit must be dismissed. KHUDA BAKHSH v. AZIZ AlaM, 

I. Tj. R. 27 All. 194 

S. 317— Act No. IV of 1882, s 43— Benamidar — Suit by 
mortgagee for sale on a mortgage alleging that the purchaser 
of part of the mortgaged propertv held benami for the mort¬ 
gagor, —One Ram Sahai mortgaged a house, representing him¬ 
self to be the owner thereof, to Ram Narain and others. As 
a matter of fact, part of the house did not belong bo 
Ram Sahai, bub to one .Taswant Singb. In execution of 
a money decree against Jaswanfe Singb the portion of the 
house which belonged to him was sold by auotion, and ib was 
purcbaaed by Mussammat Mohanian, the wife of Ram Sahai. 
The mortgagees brought a suit for sale on their mortgage, 
alleging, as to the portion of the bouse purchased by Moha- 
nian, that it was purchased benami for, and was really the 
property of, their mortgagor, Ram Sahai. Held bhab inasmuch 
as the plaintiffs olaimed as representatives of the alleged 
beneficial owner they were precluded by the provisions of 
s. 317 of the Code of Civil Procedure from suing for the sale 
of the portion of the bouse purchased by Mobanian. Unco¬ 
venanted Service Bank, Ld. t v. Abdul Bari. I. L. R. 18 All. 
461, Delhi and London Bank, Ld .. v. Chaudhuri Partab 
Bhaskar t I. L. R. 21 All. 29. and Kishan Lai v. Garuruddh - 
waja Prasad Singh , I. Tj. R. 21 All. 238, referred to. Ram 
Narain v. Mohanian, I. L . R. 26 All. 82 # ••• 

S. 317 —Execution of decree—Sale in execution—Suit by certified, 
against real purchaser—Plea that the purchase was benami 
for the defendant—Held that s. 317 of the Code of Civil Pro¬ 
cedure does not debar a person in possession of property pur¬ 
chased at auotion sale bold in execution of a decree, when 
sued for the rents and profits of such property by the oerbjfied 
purobaser, from setting up as a defence to the suit that the 
certified purchaser was only a benamidar on bis behalf. 
Bishan Dial v. Ghazi-ud-din t I. L. R. 23 All. 175, discussed. 
Ghazi-ud-din v. Bishan Dial, I. B. R., 27 AH. 443 
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Ss. 318 and 335— Execution of decree~~Sale—Auction purchaser 
obstructed by a third party — No application under s. 335 
presented within 30 days* but fresh application under s. 318— 
application barred—Act No. XV of 1877 ( Indian Limi¬ 
tation Act) Schedule 11, Article 167.—Certain purchaser at a 
sale of immoveable property in execution of a decree applied 
under s. 318 of the Code of Civil Procedure for delivery 
of possession of the property purchased, but resistance was 
offered, according to the amin, by some third persons to their 
being put into possession. The purchasers did not thereupon 
make any application for an enquiry under s. 335 of the 
Code, but after the expiry of the period of limitation for suoh 
an application put in a fresh application for delivery of pos¬ 
session. Held by Aikman, J. (Knox, J. dubitante) that no 
suoh application would lie, but the auction purchaser must 
bring a separate suit to determine his right to the property. 

Muttia v. Appasami , I. L. R. 13 Mad. 504 and Narain Das v. 

Hazari Lai I. L. R. 18 All. 233, distinguished. Vinaykrav 
Amrit v. Devrao Govind , I. L R. 11 Bom. 473, followed. 

Kesri Narain v. Abud Hasan, I. L. R. 26 All. 365 ... 246 

S. 331— Execution of decree — Resistance or obstruction by person 
other than the judgment-debtor—Investigation of claim — 

Nature of investigation. —A Court investigating, under the pro¬ 
visions of s. 331 of the Code of Civil Procedure, a claim to pro¬ 
perty sought to be taken in execution of a decree is not oon- 
fined to the mere question of possession but is bound to decide 
on the title to the property in dispute. Moulakhan v. Gorikhan, 

I. L. R, 14 Bom., 627, Bapujirao v. Fatesing Shahaji 

Bhosle, I. L. R., 22 Bom. 967, and Rucha Rai v. Purmeshur 

Dyal t N. W. P., H. C. Rep., 1870, 252, followed. Mahip 

Rai v. Dwarka Rai, I. L. R. 27 All. 453 ... 724 

S. 341— Execution of decree—Arrest of judgment-debtor — Non-pay¬ 
ment of subsistence money — Re-arrest of judgment-debtor not 
barred .—A judgment-debtor was arrested in execution of a 
deoree against him, but was liberated owing to non-payment 
by the decree-holder of subsistance money for the debtor. 

Held that suoh arreBt was no bar to the re-arresting of the 
judgment-debtor in execution of the same deoree. Subba v. 
Venkata, I. L. R., 8 Mad., 21 followed. Habib-ul-Rahmam 
v. Ram Sahai, I. L. R., 26 All. 317 ... 213 

Ss. 351 and 352—See Pre-emption. 27 All. 670 ... 867 

S. 35 (d)—Insolvency— 1 Any other act of bad faith”— One H. L. 
being the servant of a trading firm misapplied moneys of the 
firm. The firm obtained a deoree against him for the refund of 
some nine hundred and odd rupees, and in execution thereof 
caused H. Ij. to be arrested. H. L. filed a petition praying 
for a declaration of insolvency. Held that the application 
must fail, the misappropriation by H. L. of the money of his 
employers, amounting to an act of bad faith regarding the 
matter of the application within the meaning of s. 351 of 
the Code of Civil Procedure, clause {d). Gopal Das v. Bihary 
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Laly I. L. R. 17 AH. 218, followed. Gaya Din v. Hira Lal, 

I. L. R. 26 All. 517 J 348 

S. 424— Act No. V of 1861 ( Police Act), section 42 —Suit against 
Police officer for damages for wrongful confinement — Notice — 

Action of Police officer malicious. —One Panna Lal brought a 
§uit against a Sub-Inapeotor of Police claiming damages for 
wrongful confinement and other matters. It was found that 
the Sub-Inspector did not purport to act in good faith in pur¬ 
suance of the law, but that be took advantage of his position 
as a police officer to oommit illegal and tortious acts, mali¬ 
ciously and without oause. Held, that under theBe oiroum- 
Bfeanoes the defendant was not entitled to receive no:.ioe of 
suit either under s. 42 of the Police Act, 1861, or under s. 424 
of the Code of Civil Procedure, and the plaintiff's suit was not 
liable to dismissal for lack of such notice. Shahebzadi Sha - 
hunshah Begum v. Fergusson, I. L. R. 7 Cal. 499, and 
Jogendra Nath Roy Bahadur v. Price, I. L. R. 24 Cal. 584. 
referred to. Muhammad Saddiq Ahmad v. Panna Lal, I. L. 

R. 26 All. 220 | ... 149 

S. 492— Execution of decree — Temporary injunction —" Wrong¬ 
fully sold.” —In execution of a simple money decree against 
one Mohan Lal, the decree holder, Rai Krishn Chand, attached 
certain property as belonging bo his judgment-debtor. To this 
attachment ono Musammat Chando Bibi objected and her 
objection was sustained. The deoree-holder thereupon brought 
a suit as provided by s. 283 of the Code of Civil Procedure 
against the judgment-debtor and Musammat Chando Bibi, and 
in this suit obtained a decree from the Court of first instance. 
Musammat Chando Bibi appealed to the High Court and, 
pending the appeal, applied for an injunction against Rai 
Krishn Chand under s. 492 of the Code. Held that suoh an 
injunction oould not under the oireumetances be granted inas¬ 
much as it was impossible to say that the attaohed property 
was in danger of being “ wrongfully ” sold in execution of a 
deoree within the meaning of 3. 492. Kirpa Dayal v. Rani 
Kishori, I. L. R. 10 All. 80, overruled. Chando Bibi, In 
THE MATTER OF THE PETITION OF, I. L. R., 26 All. 311 ... 209 

Ss. 508, 514 and 521— Arbitration-‘Award—Delivery of award 
within the time fixed by the Court.— The time fixed by the Court 
for the delivery of an award in a case pending before it was 
the 16th of April 1900. The award was actually completed 
and signed and made over bo a peon of the Court on the 16tb 
April ; bub as it was received by the peon after Court hours, it 
did not in fact reaoh the bands of the Court until the next day, 
the 17th of April. Held that the award was within time. 

Behari Das, I. L. R. 8 All. 543, Chuha Mai v. Hart Ram , I. 

L R 8 All 548, Raja Har Narain Singh v. Chaudhram 
Bhagwant Kuar, I. L. R. 13 All. 300 Umersey Premji 
v Shamji Kangi, I. L. R. 13 Bom 119, and Arumugam Chetti 
v. Arunachalam Chettiy I. L. R. 22 Mad. 22, referred to. Sita 
Ram v. Bhawani Din Ram, I. L. R. 26 AU. 105 ... 71 

Ss. 508, 514, 516 and 621— Arbitration—Award—Valxdxty of 
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award made , but not reaching the Court within the time 
limited.— In the oase of an arbitration made under the order 
of a Court it is sufficient if the award be made, that is, com¬ 
pleted and signed by the arbitrators, within the period limited 
under S. 508 of the Code of Civil Procedure ; it is not neces¬ 
sary to the validity of such award that it should actually 
reach the hands of the Court within such period. Arumugam 
Chetti v. Arunachalam Chetti , I. L. R. 22 Mad. 22 and 
Umersey Premji v. Shamji Kanji } I. L. R. 13 Bom. 119 
followed. Raja Har Narain Singh v. Chaudrain Bhagwant 
Kuar , I. L. R. 13 All. 300 referred to. Behari Das v. Kalian 
Das, I. L. R. 8 All. 543 dissented from. Asad-ul-LAH v. 
Muhammad Nur, I. L. R. 27 All. 459 ... 728 

Ss. 520, 525 and 526— Arbitration—Application to file a private 
award—Award in excess of powers of arbitrator-*-Court not 
competent to remit award. —A Court to which an application 
is made under S. 525 of the Code of Civil Procedure to file an 
award made without the intervention of a Court has no power 
to amend the award or to remit it for reconsideration, but 
only possesses the power to file and enforce it or to reject the 
application. Alarakhia Shivji v, Jehangir Hormasji, 10 Bom. 

H. C. Rep. 391 ; Juala Singh v. Narain Das , I. L. R. 3 All. 

541 ; Mana Vikrama v. Mullichery Kristnan Nambudri , I. L. 

R. 3 Mad. 68, and Dandekar v. Dandekars , I. L. R. 6 Bom. 

663, referred to. MUSTAFA Khan v. PmjLJA Bibi, I. L. R. 

27 All. 526 ... 773 

S. 523. See Act No. I OF 1877, S. 21, 27 All. 53 ... 457 

<$. 525 —Award — Order rejecting application to file award made out 
of Court—Appeal. — Held that no appeal will lie from an order 
refusing to file an award made between the parties without the 
intervention of a Court. Bhola v. Gobind Dyal , I. L. R. 

6 All, 186, followed. Ghulam Khan v. Muhammad Hassan , 

I. L. R. 29 Cal. 167, distinguished. Katik Ram v. BabU 

Lal, I.L. R. 26 All. 205 ... 138 

S. 539— Trust — Suit relating to a public charity — Sanction granted 
to prospective plaintiff “and another ,”— Sanction , a condition 
precedent to the institution of the suit. — Held that the “consent 
in writting” of the Advocate General or other officer appointed 
by the Local Government for the purpose required by 

S. 539 of the Code of Civil Procedure must be a specific per¬ 
mission given to two or more persons by name : a permission 
given to one applicant by name “ and another ” is not a suffi¬ 
cient compliance with the terms of the section. Held also the 
“ consent in writing” required by this section ia a condition 
precedent to the institution of the suit to which suoh'consent 
relates. If therefore no valid oonsent is given before the insti- . 
tution of the suit, the mistake cannot subsequently be rectified, 
unless by means of withdrawal of the suit with permission 
to institute a fresh suit. Ramayyanqar v. Knshnayyangar t 
I. \>. R. 10 Mad. 185, dissented from. Rendall v. Blair t L. R. 

45 Ch. D. 139, distinguished. In the present oase where the 
suit had not been instituted until eight or more years after 
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the consent of the Legal Remembrancer had been obtained, 
permission to withdraw the suit with liberty to sue again was 
in the discretion of the Court refused. Gopal Dei v. Eanno 
Dei, I. L. R. 26 All. 162 

S. 562— Remand—Preliminary point—Suit decided with reference 
to some only of several issues framed.—Held that it is compe¬ 
tent to an appellate Court to romand a case under 8. 562 
of the Code of Civil Procedure where the Court of first in¬ 


stance, having framed issues and recorded all the evidence, has 
decided the suit with reference to its finding upon one or more 
of the issues framed by it leaving other issues undecided. 
Sheoambar Singh v. Lallu Singh, I. L. R. 9 All. 30, foot-Dofce, 
and Ramachandra Joshi v. Kazi Hassim, I. L. R. 16 Mad. 207, 
followed. Mata Din v. Jamna Das, I. L R. 27 All. 691 ... 

S. 575, See Pre-emption 26 All. 10 

Ss. 583 and 244, See Execution of decree, 26 All. 149 

S. 684 —Second appeal—Act No. XV of 1877 (Indian Limitation 
Act), section 5— Discretion of Court—Extension of time for 
filing appeal.—Held that no second appeal would lie in a case 
where the appeal to the Court below was barred by limitation 
and that Courb in the exercise of its judicial discretion, after 
careful consideration of the faots and not arbitrarily, refused to 
act under 8. 6 of the Indian Limitation Aot, 1877, and 
dismissed the appeal. Tulsa Kuttwar v. Gajraj Singh, I. L. R. 
25 All. 71, followed. Hamid Ali v. Gaya Din, I. L. R. 26 
All. 327 

S. 584— Specific relief— Uundatory injunction—Discretion of Court 
—Injuction refused upon unsubstantial grounds.— In a suit by 
co-sharers for demolition of a building as having been recently 
ereoted without their consent on common land by another oo- 
0 harer the Court found that the building had been ereoted as 
alleged by the plaintiffs, but refused to grant them a mandatory 
injuctioD upon the ground that the area was reolaimed by 
the appellant, defendant, and that others (the plaintiffs inclu¬ 
ded) who have done the same have been allowed bo build on 
the areas thus reolaimed without any objection, and that no 
speoial damage was done. Held that this was not a valid 
reason for refusing to grant a mandatory injuction ; and that 
such refusal was under the circumstances a good ground of 
appeal within the meaning of b. 584 of the Code of Civil Pro¬ 
cedure. Ram Bahadur Pal v. Ram Shankar Prasad Pal, 


I. L. R. 27 All. 688 ^ , , c » 

S. 586— Suit of the nature coginzable by a Court of Small Causes 

_ Appeal _The plaintiff sued as widow of a deceased Brahman 

priest to recover from the defendant certain books containing 
lilts of the olients of her late huiband and also a sum of Be. 60. 
on the allegation that the defendant bad been entrusted 
with the books and had realized the money as her agent for the 
purpose of carrying on the business of her deceased husband 
and contrary to the terms of the agency, had not banded over 
the money which he had obtained from the clients to her.- 
Held that this was a suit of the nature cognizable by a Court 
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of Small CauseB within the meaning of s. 686 of the Code of 
Civil Procedure. Hans Raj v. RatnI, I. L. R. 27 All. 200... 

S. 586, See Act No. IX op 1887, Soh. II, Arts. 13 and 31, 26 All 
358 

• • • 

Ss. 622, 629 —Review of judgment—Revision—Application for revi¬ 
sion of an order rejecting an application for review.—Semble 
that it was the intention of the Legislature that the Court 
which originally heard a case should be the Court to decide 
whether an application to review its former judgment should 
or should not be granted, and where that Court rejects such 
an application, its decision should not be open either to appeal 
or to revision by a higher Court. Ram LaL v. Ratan Lal, I. 
L. R. 26 All. 572 

S. 622, See Act No. IX of 1887, S. 25, 27 All. 192 

S. 629 —Review of judgment—Appeal from order granting a review 
—Grounds of appeal— When an application for review of judg¬ 
ment has been granted for “any other sufficient reason,” the 
sufficiency or otherwise of the reason for granting it is not a 
ground of appeal within the meaning of s. 629 of the Code 
of Civil Procedure. Per Richard, J.— But the faot that 
the Court fee on the plaint, at first held to be inadequate, is 
afterwards found to be sufficient is a good ground for granting 
a review of judgment. Ali Akbar v. Khurshed Ali, I. L 
R. 27 All. 695 
Company. 

See Act No. VI of 1882, Ss. 68, 147 and 169, 27 All. 509 
Compensation. 

See Criminal Procedure Code, S. 250, 26 All. 183 

Complaint. 

See Criminal Procedure Code, Ss. 4, 190, 192, 195 and 476. 
26 All. 514 

See Criminal Procedure Code, S. 250, 26 All. 183 
Complaint Frivolous or vexatious. 

See Criminal Procedure Code, S. 250, 26 All. 512 
Compromise. 

See Act No. XV op 1877, Sch. II, Art. 113, 26 All. 497 
Construotion of Document. 

See Pre-emption, 26 All. 10 

Deed of trust executed by King of Oudh Providing Pensions to mem¬ 
bers of family and support to religious endowment out of 
interest on Government Loan subscription—'Heirs"—"Des¬ 
cendants"—Suit for pension on death of Pensioner-Succession 
to pension.— By a deed of trust dated 23rd November 1839, 
the King of Oudh appropriated the interest of a sum of 12 
lakhs of rupees lent to the East India Company to the pay¬ 
ment in perpetuity of pensions to certain persons named in 
the deed and to making provision for the support of a religious 
endowment. By Artiole 1 (which stated that " the interest 
has been bestowed as a gift on the person named herein'*) 
trustees were named and appointed, and after them " their 
descendantto manage the endowment and a person 
was named, and his “descendants ” after him, aB the vakil 
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of the pensioners through whom the pensions were to be 
paid. Article 2 oommeuded the pensioners and their 
descendants * to the kindness and support of the Govern¬ 
ment. Article 3 provided for the gift over of the pen¬ 
sions in the oase of any of the pensioners, or after them any of 
their ‘ heirs ” dying without “ heir ." Artiole 4 referred to 
the trustees of the endowment and their " descendants” and in 
case no 4 descendant" remained, provided for the appointment 
of one of the pensioners " in plaoe of the person dying without 
heir.” Held by the Judicial Committee (reversing the decision 
of the court of the Judicial Commissioners of Oudb) that on 
the true construction of the deed the succession to a pension on 
the death of one of the pensioners was not limited to an heir 
who was also a descendant, bub the heir by Muhammadan law 
of the deoeased pensioner (in this oase the siBtor) was entitled 
to suooeed. Nawab Sultan Mariam Begam v. Nawab Sahib 
Mirza , L. R. 16 I. A. 175 ; I. L. R. 17 Cal. 234, distinguished. 
This construction did not introduce any inconsistency between 
Article 2 and Articles 1 and 3 of the deed, because the olass of 
persons mentioned in Artiole 2 could not be assumed to be 
precisely co-extensive with the olass who could, under the 
latter articles, enjoy the pensions. Even if the words “ heir ” 
and " descendant” were uBed as convertible terms in portions 
of the deed relating to the devolution of the rights of the 
managers of the endowment and of the vakil of the pensioners, 
that would not affect the right of succession to the pensions, the 
deBoenfc of the trusteeships and the descent of the benetioial 
interest in the pensions, being distinct things, and there being 
nothing to show they were intended to be governed by the 

same rules. Nurjahan Begam v. Fagbfur Mirza, I. L. R. 
27 All. 383 

Grant of zamindari by Government to member of a joint Hindu 
family and another—Joint tenants—Tenants in common. —In 
1886 Government granted, as a reward for services rendered 
daring the Mutiny, oertain zamindari property to Jiwan Ram, 
Ohatbarpat, and Nem Ram, members of a joint Hindu family, 
and to one PuBe, a stranger to the family. Puse shortly after¬ 
wards got his share separated. Nem Ram died leaving a widow, 
Massamat Phulla, and after his death Jiwan Ram, Chattarpat, 
and Phulla joined in selling a portion of the property, the 
Bubjeob of the grant of 1866, to one Nur Ahmad. Held, on suit 
by oertain members of the joint Hindu family, who were nob 
parties to the sale, to recover from the representatives of the 
vendees the share in the property sold whioh had been of Nem 
Ram in his life-time, that the grant of 1866 oonveyed the pro¬ 
perty to the grantees as joint tenants and not as tenants in 
common, and therefore the transfer impugned was valid. 

Gobind Prasad v. Inayat Khan, I. L. R. 27 All. 310. 

See Specific Performance, 27 All. 696 

Lease—Admissibility of evidence—Dismissal of suit on account of 

inadmissibility of document relied on by plaintiff. The plain¬ 
tiff sued to ejeot the defendants from a certain shop, basing his 
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case upon a document put forward as a “ kiraya-namah " or 
lea&e. This dooument was ruled inadmissible for want of regis¬ 
tration and plaintiff’s suit thereupon dismissed. Held that 
even if the document were inadmissible in evidenoe, its rejec¬ 
tion did not involve the dismissal of the plaintiff’s suit. The 
document in question was in the following terms :—“ I take 
the shop on a rent of Rs. 50 per annum without any limit of 
time for ever. . . I shall pay the rent month by month 

rateably to Mabant Puran Das . . . On non-payment of 
rent a right to eject the tenants shall at once accrue to the 
owner of the shop.” Held that this was not a lease, nor even 
a counterpart of a lease, but a mere statement of the intention 
of the writer, which might be given in evidence for what it was 
worth. Beni v. Puran Das, I. L. R. 27 AIL 190 
Mortgage—Interest—Possession—Liability of mortgagee in posses¬ 
sion to account for rents and profits .—The defendants were in 
possession of two shops under a mortgage from the plaintiffs. 
The plaintiffs sought to recover possession alleging that the 
mortgage debt had been satisfied by the rents and profits of 
the shops. The defendants pleaded, inter alia, that they 
were not liable under the terms of the Mortgage to render an 
account of the rent realized. The material portion of the 
mortgage was in the following terms :—We have borrowed 
nine hundred and fifty-one (951) rupees in cash of the Nana 
Shahi coin on aooount thereof and paid the same to Punno 
and Chunnu of Saugor. Interest shall be paid on this money 
at Re. 1 per cent. Rupees 9-3-6 shall be paid for every month 
as the sum remaining after deduction, the promised time 
being five years. Should we pay the money within five years, 
we shall get the Bhops. We shall pay the expenses relating 
to the two shops. Should they be paid by the mortgagees, we 
shall pay them the same together with interest without any 
objection. Held , on a construction of the mortgage, by 
Stanley, 0. J., and Blair J., Aikman, J. dissentiente, that? 
there being no contract to the oontrary, the mortgagees, if 
they got possession, wbioh they did, were bound to aooount 
for the rents and profits received by them whilst in such 
possession. There was no agreement that the mortgagees 
should take the rents and profits without accounting in addition 
to the stipulated interest. Madari v. Baldeo Prasad, 
I. L. R. 27 All. 351 

See Act No. I OF 1872, S. 92, 27 All. 612 
See Act No. II of 1899, Schedule I, Article 1, 27 All. 84 ... 

See Hindu Law, 27 All. 364 
See Pre-empton, 27 All. 457 
See Pre-empton, 27 Ail. 602 
Contempt of Court. 

See Civil Procedure Code, Ss. 2 and 244, 27 All. 380 

Contraot. 

See Act No. IX of 1872, Ss. 10,11, 64 and 66, 26 All. 342 
See Act No. IX of 1872. S. 24, 27 All. 266 
See Act No. XV of 1883, S. 40, 27 All. 592 
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Contribution. 

S 00 Act No. IV of 1882, Ss. 82 and 100, 26 All. 407 

Suit for—S ee Act No. IV of 1882, S. 95, 26 All. 227 

See Civiti Procedure Code, Ss. 313 and 315, 27 All. 537 

See Act No. IV OF 1882, S. 82, 27 All. 649 

Co*Sharer. 

In Mahal, See Act No. XVIII of 1876, S. 9, Clause (2) 26 All. 
574 

Court-Fee. 

See Act No. VII of 1870, S. 7, IX; Sch. I, 27 All. 447 

S. 10, 27 All. 151 

S. 10 (2), 27 All. 197 

S. 11, Sch. II, Art. (vi), 27 All. 559 ... 

See Act No. VII of 1970, S. 17, 27 All. 186 

Court of Revenue. 

See Res Judicata, 26 All. 468 

Criminal Breach of Trust. 

See Act No. XLV of 1860, S. 405, 27 All. 28, 260, 441, 

See Criminal Procedure Code, S. 234, 27 All. 69 

Criminal Procedure Code. 

Ss. 4, 190, 192, 195 and 476— Act No. KLV of 1860 ( Indian 
Penal Code), S. 193— Complaint — Procedure. —An Assis¬ 
tant Collector trying a rent suit came bo the conclusion 
that the plaintiff had committed perjury, and accordingly 
eubmitted the reoord to the Collector of the DiBtriob " for 
starting a case under s. 193, Indian Penal Code. The 
" Collector ” ordered "that a case under 0 . 193 of the Indian 
Penal Code be initiated against Sundar Sarup and made over 
for decision to Maulvi Abdul Rafi-ud-din, Magistrate of the first 
class." Held that although the order of the Assistant Collector 
could nob be regarded as an order under b. 476 of the Code 
of Criminal Procedure, it fell within the definition of a Com¬ 
plaint, and the Collector, who was also the Distriob Magis¬ 
trate, had power as Magistrate to take action upon it and pass 
the order which he had passed. In the matter of the petition 
of Alamdar Husain, I. L. R. 23 All. 249, followed. Emperor 
v. Sunder Sarup, I. L. R- 26 All. 514 

Ss 87 88 and 89 —Absconding offender^Sale of property of abs¬ 
conder—Illegal sale—Suit to recover property sold from auc¬ 
tion purchaser — Jurisdiction. —Where the property of an 
absconding offender was attaohed and sold by a Court purpor¬ 
ting to acb under s. 88 of the Code of Criminal Procedure and 
it turned out that the procedure culminating in the sale was 
irregular and illegal, it was held that the Civil Courts had 
jurisdiction to entertain a suit by the owner of property so 
sold to recover the came in the hands of a purchaser. Mian 

Jan v. Abdul, I. L. R. 27 All. 572 

S . 107 —Security for keeping the peace-Evidence as to likelihood 
of breach of the peace.—Held that facts which might be taken 
to establish the probability of certain persons disturbing the 
public tranquillity at a particular annually reoumng festival, 
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would afford no ground after such festival had passed without 
the public tranquillity having been disturbed, for binding over 
such persons to keep the peaoe with a view to the possibility 
of their creating a disturbance at the next recurrence of the 
festival. Uma Churan Santra v. Bani Madhub Roy, 7 C. L. 
R. 352, referred to. Basdeo, In the matter of the 
PETITION OF—, I. L. R. 26 All. 190 

s . 107, Soh. V, No. 10, See id., S. 514, 26 All. 202 

Ss. 107 and HO —See Review, 27 All. 92 

Ss. 107, 118 and 40 Security for keeping the peace—Appeal.— 

Eeld that no appeal will lie from an order under s. 118 
of the Code of Criminal Procedure requiring seourity to be 
furnished for keeping the peace. Chet Ram. In the mat¬ 
ter OF THE PETITION OF, I. L. R. 27 All. 623 

S. 110 —Security for good behaviour—The taking of sureties with¬ 
out personal bonds or recognizances illegal.—Held that there 
is no provision of law by whioh a person required to find secu¬ 
rity to be of good behaviour can be called upon to provide 
sureties for his good behaviour without at the same time en¬ 
tering into his own bond for that purpose. Emperor v 
Udmi, I. L. R. 27 All. 262 

Ss. 110, 112, 190, 191 and 526— Transfer—Security for good beha¬ 
viour.—YHhero a Magistrate refused to admit to bail a person 
against whom proceedings were pending under s. 110 of 
the Code of Criminal Procedure on the ground that " the ac¬ 
cused is said to be a dangerous and violent man, who might 
use his liberty for the purpose of intimidating witnesses,” the 
High Court deolined to direct a transfer of the prooeedingB. 
Magistrates are left a very wide discretion as to the kind of 
information upon which they may aot in instituting procee¬ 
dings under Chapter VIII of the Code, and they are not bound 
to disclose its source. The provisions of s. 190 (c) and 
seotion 191 do not apply to suoh proceedings. Mithu Khan. 
In the matter of the petition of—, I. L. R. 27 All. 172..! 

Ss. 110 and 118 —Security for good behaviour—Delegation of inquiry 
into sufficiency of security.— Held that it is not competent 
to a Magistrate iwho has passed an order under s. 118 of 
the Code of Criminal Procedure to delegate to another officer 
the duty of inquiring into the sufficiency of the seourity ten¬ 
dered, but suoh inquiry must be made by the Court by which 
the orginal order was passed. Queen-Empress v. Pirthiyal 
Singh , Weekly Notes, 1898, p. 154, and Emperor v. Tota 
I. L, R. 25 All. 272, followed. Emperor v. Balwant I L R 
27 All. 293 

S. 122— Security for good behaviour—Power of Magistrate to 
refuse to accept surety offered.—Held that the fact that a 
proposed surety has on one ocoasion offended against the law 
and been punished for an offenoe under the Indian Penal Code 
does not of itself render such person for ever afterwards unfit 
to be surety for a party who is required to give seourity for 
good behaviour. Emperor v. Raghunath Singh I L R 
26 All. 189 . 1 * 
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S. 122 Act No. X of 1873 ( Indian Oaths Act), S, 4— Security for 
good behaviour—Inquiry into fitness of surety—Power of 
Magistrate in such inquiry to take evidence upon oath .— 
' Held that; a Magistrate in inquring under the provisions of 
s. 122 of the Code of Criminal Procedure into the fitness 
of a surety tendered in obedience to an order under Chap¬ 
ter \ III of the Code, haB power to reoord evidence upon oath 
or solemn affirmation. Queen-Empress v. Prithipal Singh , 
Weekly Notes, 1898, p. 154, and Emperor v. Tota , Weekly 
Notes, 1903, p. 36, referred ho. Emperor v. Ghulam Mus¬ 
tafa, I. L. R. 26 All. 371 

S. 145, See Act No. XLV OF 1860, S. 434, 27 All. 300 
Ss. 145 (1) and (439) (3)— Revision—Jurisdiction to interfere with 
an order purporting to be passed under s. 145.— Where an 
order purporting to be passed under s. 145 (l) of the Code of 
Criminal Procedure after evidence recorded whioh satisfied 
the Magistrate that there existed a dispute likely to ocoasion 
a breach of the peace in respeeb of certain immoveable pro¬ 
perty was found bo be insufficient or defective in the sense 
that it gave no information as to the subject of the dispute 
and left the persons to whom it was issued quite in the dark 
as to the property iu regard to whioh they had to set forth 
their respective claims, it was held that the inadequacy of 
suoh order gave the High Court jurisdiction to interfere. 
Mohesh Sawar v. Narain Bag , I. L. R. 27 Cal. 981, and 
Suhru Dosadh v. Ram Pergash Singh , I. L. R. 30 Cal. 443, 

followed. Martin In the matter of the petition - 

of T. A.-, I. L. R. 27 All. 296 

S. 162, See Act No. I OF 1872. S. 155, 27 All. 469 
S. 195, See Act No. V of 1861, S. 4 (2), 27 All. 292 
S. 195, See <5., 3. 439, 26 All. 1 

Ss. 195 and 439— Sanction to prosecute — Revision—Appeal—Act 
No. XLV of 1860 (Indian Penal Code), S. 211.— Held that 
an application made under olause (6) of s. 195 of the 
Code of Criminal Procedure may probably be regarded as an 
application by way of appeal, though it is not material by 
what name the application is called in pursuance of whioh the 
appellate Court revokes (or grants) a sanotion granted (or 
refused) by a Subordinate Court. Mehdi Hasan v. Tota Ram, 

I. h. R. 15 All. 61 discussed. Held also that to constitute the 
offence provided for by s. 211 of the Indian Penal Code 
it is Buffioienb that a false complaint Bhould be made againsb 
any person. It is nob necessary that summons should be 
issued upon suob complaint. HaRDEO SlNGH a. HANUMAN 

Dat Narain, I. L. R. 26 All. 244 •*. 

S. 206 et seqq — Discharge—Practice — Powers and duties of Magis¬ 
trate inquiring into case triable by the Court of Sessions 
discussed. —Under Chapter XVIII of the Code of Criminal 
Procedure a Magistrate inquiring into a case triable by the 
Court of Session has a wide discretion in the matter of weigh¬ 
ing the evidence produced on one Bide or bbe other, the remedy 
for an erroneous exercise of such discretion being provided in 
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the powers conferred on Sessions Judges and District) Magis¬ 
trates by s. 436 of the Code. But in the exercise of such 
discretion, if the question of discharge, or commitment, is one 
merely of probabilities, the inquiring Magistrate ought rather to 
leave the decision thereof to the Court of Session than to make 
an order of discharge, because in his opinion the acoused 
ought to have the benefit of the doubt. Chiranji Lai v. Ram 
Lai, Weekly Notes, 1904, p. 5, discussed. Queen-Empress v. 

Dukes , Weekly Notes, 1899, p. 135, referred to by Knox, J. 

Fattu v. Fattu, I. L. R. 26 All. 564 ... 379 

S. 208— Procedure—Witnesses—Duty of Magistrate inquiring into 
a case triable by the Court of Session to summon and examine 
witnesses asked for by the accused.— The acoused, against 
whom an inquiry with regard to an alleged offence under s. 330 
of the Indian Penal Code was being held by a Magistrate of 
the first class, asked the Magistrate to summon certain wit¬ 
nesses for the defence ; but the Magistrate without summoning 
suoh witnesses passed an order committing the acoused to 
the Court of Session. Held that the Magistrate was bound to 
take all such evidence as the aooused was prepared to pro¬ 
duce before him, and that the order of commitment was bad 
in law. Queen-Empress v. Ahmadi , I. L. R. 20 All. 264, 
followed. Emperor v. Muhammad Hadi, I. L. R. 26 All. 

177 H9 

S. 233— Charge—Charge not distinguishing separate offences alleg¬ 
ed against accused—Charge held to be bad in law. —Certain 
persons, who were alleged by the proseoution to have commit¬ 
ted three, if not four, separate daooibies in the course of the 
same night, “were charged to the effect that they on or about 
the 12th December at Dabri, “committed dacoity and there¬ 
fore committed an^ offence punishable under s. 395 of the 
Indian Penal Code." Held that the oharge ought to have 
specified each alleged daooiby separately, and that in the form 
in which it was drawn it was not merely irregular but bad in 
law; and a new trial was ordered. Subramania Ayyar v. 
King-Emperor , I. L. R. 25 Mad. 61, referred to. Emperor 
V. Fattu» I. L. R. 26 All. 195 ... 133 

S. 234 Act No. XLV 0 / 1860, S. 409-— Criminal breach of trust 
borm of Charge . In a charge of criminal misappropria¬ 
tion there were three counts. Eaoh count specified the sum 
of money alleged to have been misappropriated by the ac¬ 
cused on a particular day; but in two out of the three oases the 
total sum consisted of three separate items in eaoh instance. 

Held that a charge so framed did not offend against s. 234 of 
the Code of Criminal Procedure. King-Emperor v. Gulzari 
Lai , I. L. R. 24 All. p. 254 followed. Emperor v. Ishtiaq 
Ahmad, I. L. R. 27 All. 69 _ 468 

Ss. 250— Complaint Compensation for frivolous or vexatious com¬ 
plaint Order for compensation dependent on existence of a 
complaint .—Ram Padarath, a Civil Court ohaprasi, made a 
report that in endeavouring to exeoute a warrant for the arrest 
of a certain judgment-debtor, he had met with resistance from 
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the judgment-debtor, who had escaped. This report was laid 
before the District Judge, who direoted that tho papers 
should be laid before the District Magistrate with a view to the 
institution of a case under s. 225 (B) of the Indian Penal 
Code. Suoh proceedings were aaoord’ngly instituted; and the 
case came before the Joint-Magistrate, who acquitted the 
accused and ordered that Baa Padarath should pay Rs. 60 as 
compensation to the judgment-debtor. Held that, there being 
no complaint in the oase within the moaning of a. 4 of the 
Code of Criminal Procedure, the order awarding compensation 
was illegal. Bharat Chunder Nath v. Jabed Ali Biswas , I. L. 
B. 20 Cal. 481, followed. Ram Padarath. In the matter 
OP THE PETITION OF—, I. L. B. 26 All. 183 

Ss. 250 —Frivolous or vexations complaint—False complaint—Act 
No. X of 1882 (Criminal Procedure Code ), section 560 .—Held 
that s. 250 of the Code of Criminal Procedure is equally 
applicable to a case whioh is deliberately false as to one which 
cannot be said to be more than frivolous or vexatious. Manjhli 
7 . Manik Chand, Weekly Notes, 1896, p. 180, quoad hoc 
overruled Adikkan v. Alagati, I. L. R. 21 Mad. 237, and Betti 
Madhub Kurmi v. Kumud Kumar Biswas , I. L. B. 30 Cal. 123, 
followed. Emperor v. Bindesiu Prasad, I L. B. 26 All. 

512 

Ss. 274, 451, (6 ^-Notification No. oflSU-irial held 


by a jury consisting of a larger number than that prescribed by 

law _ Illegality .—Where the Looal Government had by Dotili- 

cation under a. 274 of the Code of Criminal Procedure 
direoted that in trials by jury before a Court of Session the jury 
should consist of 6ve, it was held that a trial before a District 
Magistrate under 0 . 451 of the Code with a ]ury consisting of 
seven persons was held before a tribunal not properly consti¬ 
tuted and must be set aside. Emperor v. George Booth, 

I. L. B. 26 All. 211 

S. 349-Case submitted to District or ^divisional Magistrate 
with regard to sentence-Such Magistrate not competent to 
return case to Magistrate who submitted i/.-Wbere a Magis¬ 
trate of the second or third class has submitted a case to ho 
District or Sub-divisional Magistrate undor 349 of tho 
Code of Criminal Procedure, it is not competent to the District 

or Sub-divisional Magistrate to return the case to the subrnit- 

:■ if in hisoninion the re ereDoe was unnecessary. 

t.ng Magistrate if m b's op.n.o Oueen-Empress 

lmperatnx v Abdulla 1 ; B * Boa y 

v v iranna I. Queen-Empress v. Hama Tcllapa, 

f:T R10 £0 m followed, emperor V. THAKCR 

S , 4 ? 5 A ( 3 U«o L 145 E £ A sLtute24 and 25 Wc. Chap. CIV, S. 15, 

3 cJrt - Wta. .Motion » proaooote i. W* «> -«•> 



344 


142 


232 

97 


963 



GENERAL INDEX 


Criminal Procedure Code.— (Contd.). 


Page 


S. 


offences under various sections of the Indian Penal Code was 
granted by a munsif, and his order was upheld by the District 
Judge in revision, it was held that the High Court had jurisdic¬ 
tion to interfere in revision under s. 439 of the Code of Cri¬ 
minal Procedure. In re Chennanagod , I. L. R. 26 Mad. 139 
dissented from. Held also that it is not expedient that a 
sanction to prosecute should be given to a debtor to use against 

his creditor. Nazir Hasan v. Dost Muhammad, I. L. R 26 
All. 1 i 

• • • JL 

S. £39—Revision — Practice—Order of acquittal. —Although the 
High Court has the power to interefere in revision with an 
original or appellate judgment of acquittal, it will ordinarily 
not do so. Q ay yum Ali v. Faiyaz Ali, I. L. R. 27 All. 359... 662 

439 —Revision Practice—Discretion 'of Court —-Unexplained 
delay in applying for revision of an order passed to the preju¬ 
dice of the applicant is a reason for the High Court, in the ex¬ 
ercise of its discretion, declining to interfere. Emperor v 
Jagan Nath, I. L. R. 27 AIL 468 734 

Ss. 439 and 476 —High Court's powers of revision—Order passed 
by a Munsif directing the prosecution of a party to a civil suit. 
—Where a Munsif aoting under s. 476 of the Code of Criminal 
Procedure directed the prosecution of a party to a civil suit 
pending before him, it was held by Stanley, C. J., and Blair, 

J., that the High Court had no jurisdiction in the exeroise of 
its revisicnal powers on the criminal side under s. 439 of the 
Code of Criminal Procedure to interfere with such order. 
Eranholi Athan v. King-Emperor , I. L. R. 26 Mad. 98, Kali 
Prosad Chatterjee v. Bhuban Mohini Dasi, 8 C. W. N. 73 , and 
Emperor v. Muhammad Khan , Weekly Notes, 1902, p. *202, 
referred to. Per BANERJI, J. contra .—The High Court has 
power under s. 439 of the Code of Criminal Procedure to revise 
an order made under s. 476 of the Code, whether such order 
be made by a Civil, Criminal on Revenue Court. Emperor v. 
Muhammad Khan, Weekly Notes, 1902, p. 202 ; In the matter 
of the petition of Mathura Das, I. L. R. ]6 All. 80 ; In the 
matter of the petition of Alamdar Husain , I. L. • R. 23 All. 

249 ; Khepu Nath Sikdar v. Grish Chunder Mukerji , I. L. R. 

16 Cal. 730 ; Chaudhri Mahomed Izharul, Huq v. Queen - 
Empress, I. L. R. 20 Cal. 349 ; Queen-Empress v. Srinivasalti 
Naidu, I. L. R. 21 Mad. 124 ; Queen-Empress v. Rachappa, 

I. L. R. 13 Bom. 109 ; In re Bal Gangadhar Tilak , I. L. R. 

26 Bom. 785 ; Eranholi Athan v. King-Emperor , I. L. R. 26 
Mad. 98, and Kali Prosad Chatterjee v. Bhuban Mohini Dasi , 

8 C. W. N. 73, referred to. Bhup Kunwar. In the matter 

OF THE PETITION OF—, I. L. R. 26 All. 249 ... 169 

Ss. 439 and 522— Revision—Powers of High Court—Reversal of 
order under s. bn.—Held that under s. 439 and 0 . 423 (1) (J), 
the High Court has power, as a Court of revision, to reverse an 
order passed by a subordinate Court under 0 . 622 of the Code 
of Criminal Procedure. Ram Chandra Mistry v. Nabin 
Mirdha , I. L. R. 25 Cal. 630, distinguished. Manki v Bhag- 
WANTI, I. L. R. 27 All. 415 699 


• • • 
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S. 443 —et seqq—European British subject—Claim of status as a 
European British subject without claim to be tried by a jury — 
District Magistrate — Jurisdiction. — One G. P. who was sent 
for trial before a District Magistrate on a charge of rioting 
under b. 147 of the Indian Penal Code, claimed that he was a 
European British subject but did not ask to be tried by a jury. 
The Magistrate after inquiry found that G. P« was not a Euro¬ 
pean British subject, tried and convicted him under s. 147, but 
passed upon him a sentence, which as District Magistrate ho 
could legally have passed upon a European British subjeot, G.P. 
appealed to the Sessions Judge. The Sessions Judge, on the 
question being again raised, found that G. P. was a European 
British subjeot, and thereupon set aside bis conviction and 
sentence and directed that he should be retried by the District 
Magistrate. Held that this procedure was erroneous. Inas¬ 
much as the appellant had never claimed to be tried by a jury, 
and the Magistrate who bad tried and convicted him was com¬ 
petent to try him as a European British subject and had passed 
a sentence which was not in excess of his powers as a Magis¬ 
trate trying a European British subject, the Sessions Judge on 
finding that the appellant was a European British subjeot 
should have gone on and heard his appeal on the merits. 
Empress of India v. Berrill , I. L. R. 4 All. 141, distinguished. 
Emperor v. George Powell, I. B. R. 27 All. 397 ... 

S. 488— Maintenance— Effect of Civil Court decree in a suit for 
restitution of conjugal rights upon an order jar maintenance 
passed by a Magistrate .-A husband, againsti whom an order 
had been passed by a Magistrate under e. 488 of the Coae ot 
Civil Prooedure directing him to pay a monthly allowance of 
Rs 4-8 for the maintenance of his wife, brought a suit agamBt 
his wife for restitution of oonjugal rights. The suit was com¬ 
promised, and a consent decree passed wnereby the petitioner 
was to pay the respondent Bs. 4-4 par mensem and to prov.de 
a house for her to live in near his own. Held that tms decree 
of the Civil Court superseded the order of the Magistrate pas- 

agam f Qra hofor6 the date of her application, was nob a 
some two JtwW« »“ “ n Qrder for Dlaiutu nance, it being 

m&trn that time she had been living with her parents 
found that Bin _ reap6ofcabl0 i,f e . Empress v. Nan- 

Notes, 1881, P. 3. 

SSaSt&t p ns’, referred to. KalLU v. KAUHSU.IA, 

S , 4 tz 

oS -»—«... u- 


Page 


687 


744 


219 


965 



GENERAL INDEX 


Criminal Procedure Code,— [Contd.). 


Page 


of maintenance for a child, the only power that exists of 
modifying such an order is that given by s. 489 of the Code 
Budhni v. Dabal, I. L. R. 27 All. 11 
S. 514 —Security to keep the txace—Forfeiture of recognizance— 
Criminal Procedure Code , Section 107 ; Schedule V, No. 10.— 
Held that the mere fact that no immediate action under s, 514 
of the Code of Criminal Procedure is taken against a 
person under recognizances to keep the peace, or against his 
surety, on the conviction of the former of an offence involving 
a breach of the peaoe is no bar to the taking of suoh procee¬ 
dings at a subsequent time, as for example after the time for 
appealing has expired, or after an appeal by the principal has 
been dismissed. In re Ram Chunder Lalla, 1 C. L. R. 134, 
and In re Parbutti Churn Bose, 3 C. L. R. 406, dissented from 
Emperor v. Raja Ram, I. L. R. 26 All. 202 
Ss. 517, 520 —Order for the disposal of property regarding which an 
offence has been committed—Half currency notes .—When a 
question arises between two persons who shall bear a loss re¬ 
sulting from the fraud of a third, the one who has been guilty 
of negligence shall suffer. Hence where A made over to B 
halves of certain currenoy notes as security for payment to B 
of the price of goods delivered, having previously parted 
with the other halves to C, it was held that B was entitled to 
recover possession of the halves originally made over to him 
from C, to whom they had been delivered under an order of 
the Court or to obtain compensation from C, if C had parted 
with them, inasmuch as it was C’s negligenoe which enabled 
A to perperate a fraud upon B. Foster v. Green , 7 H. and N. 

27^11° 630^* Abduk Razza Q v • Bahmat-ttllah, I. L. r! 

S. 522, See lb. S. 439, 27 All. 415 

Ss. 526 and 527— Transfer—Plea that applicant wishes to summon 
the trying Magistrate as a witness.—In an application for the 
transfer to another Court of a oriminal oase pending against 
them the applicants alleged that the evidence of the trying 
Magistrate would bo required by the acoused touohing certain 
matters connected with the case. It was held that inasmuch 
as the Magistrate was bound under s. 257 of the Code of 
Criminal Procedure to issue a summons, unless he considered 
that the application for a summons was made for the purpose 
of vexation or delay, or for defeating the ends of justice, and it 
was not proper to leave the decision of such a question to the 
Magistrate whose evidence was required, the application for 
transfer ought to be granted. Emperor v. Abdul Latif 
I. L. R. 26 All. 536 ' 

S. 556—Meaning of “personally interested "-Sub-Committee of 
Municipal Board advising a prosecution.—Held that a Magis¬ 
trate, who had been a Member of a Sub-Committee of a Muni¬ 
cipal Board whioh recommended the prosecution of a certain 
person for an alleged obstruction oaused by him in a public 
thoroughfare, was not by reason only of this faot, “ personally 
interested in the oaae afterwards initiated against suoh person 


429 
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00 as to be debarred under g. 556 of the Code of Criminal 
Procedure from trying it. The Queen v. Handsley, L. R. 8 Q. 

B. D. 383 referred to. Emperor v. Mohan Lal, I. L. R. 

27 All. 25 <4 ... 43 , 

S. 550 Meaning of ‘ personally interested M — Magistrate mak¬ 
ing himself a witness in a case which he is trying .—On a day 
when the Courts were closed for the Christmas holidays two 
persons came bo a Magistrate’s private house, and there made 
an ora) complaint bo him. When the Courts reopened the 
same persons Bled a written complaint in the Magistrate’s 
Court, which resulted in certain persons being put upon their 
trial before the same Magistrate for an offence under e. 323 of 
the Indian Penal Code. During the course of the trial the 
Magistrate considered it his duty to record his own evidenoe 
as to the circumstances attending the making of the oral oom- 
• plaint at his house, and he was duly cross-examined and re¬ 

examined. Held that the Magistrate oould not be considered 
to be personally interested ” in the c&Be within the meaning 
of s. 556 of the Code of Criminal Procedure. In the matter of 
petition of Ganeshi, I. L. R. 15 All. 192, and The Queen v. 
Handsley, L. R. 8 Q. B. D. 383 followed. Hari Kishore Mitra 
v. Abdul Baki Miah, I. L. R. 21 Cal. 920, Grish Chandra 
Ghosh v. Queen-Empress, I. L. R. 20 Cal. 857, Queen-Empress 
v. Maniham, I. L. R. 19 Mad. 263, and Serjeant v. Dale, 

L. R. 2 Q. B. D 558, referred to. Emperor v. Nanhe, 

I. L. R. 27 All. 33 ... 444 

Criminal Trespass. 


See Act No. XLV op I860, S. 441, 26 All. 194 ... 131 

See Act No. XLV of i860, S. 441, 27 All. 298 ... 620 


H 


See Hindu Law, 27 All. 203 ... 558 

See Land-holder and Tenant, 27 All. 81, 338, 356, 556. 476, 648, 660 

“ Dam Dupat M , Rale of. 

See Regulation No. Ill of 1877, S. 33, 26 All. 354 ... 239 

Declaratory Decree, Sait for. 

See Act No. I of 1869, S. 22, Clause (7), 26 All. 238 ... 161 

See Act No. I of 1877, S. 42, 27 All. 138 ... 614 

Deoree. 

See Civil Procedure Code, Ss. 2 and 244, 27 All. 380 ... 676 

-Amendment of. 

See Civil Procedure Code, S. 206, 27 All, 575 ... 806 


-Form of. 

See Civil Procedure Code, S. 215 A, 27 All. 374 

S. 244, 27 All. 325 

See Joint Property, 27 All. 88, 153 
See Joint Property, 26 All. 588 
See Practice, 26 All. 234 
See Pre-emption, 27 All. 465 
Defendant, Pro forma. 

See Civil Procedure Code, S. 13, 27 All. 59 

Definition. 

See Act No. XLV of I860, S. 170, 27 All. 294 


... 671 

639 
481, 524 
... 395 

... 168 
... 733 

... 461 

... 618 
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809 Act No. XLV of 1860, S. 273, 26 AIL 387 ... 261 

3. 405, 27 All. 28, 260 441, 695 

S. 415, 27 All. 561 ... 796 

S. 417, 420, 27 All. 302 ... 623 

S. 434, 27 All. 300 ... 621 

S. 441, 27 All. 298 ... 620 

Discharge. 

S 00 Criminal Procedure Code, S. 206 et seqq 26 All. 564 ... 379 

Discretion of Court. 

800 Act No. I of 1869, S. 22, Clause (7), 26 All. 238 ... 161 

See Act No. XV of 1877, S. 5, 26 All. 329 ... 222 

See Act No. I OF 1877, S. 22, 27 All. 678 ... 873 

See Act No. I of 1877, S. 42, 27 All. 138 ... 514 

See Civil Procedure Code, S. 584, 27 All. 688 ... 879 

See Civil Procedure Code, S, 584, 26 All. 327 ... 220 

Distraint 

See Act No. XLV of 1860, S. 186, 27 All. 499 ... 755 

Dower. 

See Act No. IV of 1882, S. 54, 26 All. 266 ... 180 

See Muhammadan Law, 26 All. 28 ... 20 

Endowment. 

See Hindu Law, 27 All. 581 ... 809 


Estoppel. 

See Act No. XII of 1881, 8. 93, 27 All. 569 
See Civil Procedure Code ; S. 287, 27 All. 684 
See Parties, 27 All. 23 
See Pre-emption, 27 Ail. 544 

European British Subject. 

See Criminal Procedure Code, S. 443 et seqq . 27 All. 397 ... 
Evidence. 

See Act No. Ill of 1867, S. 1, 27 All. 567 
See Act No. T of 1872, Ss. 4, 32, 90, 26 All. 581 

Sa. 19 and 80, 26 All. 108 
S. 91, 65 and 22, 26 All. 178 
S. 102, 27 All. 71 

Admissibility of— See Act No. I of 1872, S. 92, 27 All 612 ... 

See Criminal Procedure Code, S. 107, 26 All. 190 

See Act No. XV of 1877, Sch. II, Art. 178, 26 AU.140 

Execution of Decree. 

See Act No. XV of 1877, S. 7, 27 AIL 704 

Sa. 7 and 8, 27 All. 67 
Sch, II, Art. 178,26 All. 156 
Sch. II, Art. 179, 26 All. 608 
Sch. II, Art. 179, 27 All. 619 
Sch. II, Art. 180, 26 All. 361 

See Act No. XII of 1881, Ss. 178,179, 180, 181,192 and 196, 26 
AH. 23 

See Act No. IV of 1882, S. 88, 26 All. 464 

Ss. 88 and 89, 26 All. 318 

See Act No. IV of 1882, Ss. 88 and 89, 27 All. 625 
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437 

785 
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120 
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A nf lrh 1 tr d X e j lud ° ment -Mior S -I n prop6r realization 
0 } such debts by third party—Application to compel third party 

to disgorge-Umttahon-Contempt of Court.- Certain plain¬ 
tiffs attached before judgment some debts due to the defen- 
danti. The defendants sold the right to collect those debts to 
third parties, who, in defiance of the'attachment, proceeded to 
collect some of them for their own benefit. The plaintiffs hav¬ 
ing obtained a deoree in their suit, applied to the Court to 
compel the third parties to pay into Court the money which 
they had improperly collected in defiance of the Court’s order. 
Held that this was not an application in execution of their 
decree, bat an application to the Court to exercise its inherent 
power of punishing for oontempt of Court, and that the limita¬ 
tion rules provided for applications to exeoute decrees did not 
apply to it. Godd Sam v. Soraj Mal, I. L. K. 27 All. 378... 

See Civil Proceddre Cope, Ss. 90, 92 and 93, 26 All. 507 

S. 13, 27 All. 118 
S. 37, 26 All. 19 
S. 206. 27 All. 575 

S. 235, 26 All. 151 
S. 211 (c), 26 All. 117 
Ss. 211 and 30, 26 All 101 
S. 211, 27 All. 155 
S. 211, 27 All. 325 
S. 211, 27 All. 185 
S. 211, 27 All. 702 


I 


Civil Procedure Code , S. 244 —Attachment of decree held by the 
judgment-debtor against a third party—Objection by judg 
ment-debtor under the attached decree—Objection disallowed— 
Appeal .—Mewa Lai and another held a money deoree against 
Ram Singh. In execution bhereof they afcbaohed a mortgage 
deoree held by Ram Singh against one Ishri Dat. They next 
applied for the sale of the mortgage deoree whiob they had 
attached in execution of their own money decree. To this 
Ishri Dat objeofced that the decree had been already satisfied. 
Hib objection was disallowed, and on appeal by Iehri Dat from 
the orde>- disallowing the objection it was held chat no appeal 
would lie. ISHRI DAT v. Mewa Lal, I. L. R. 26 All. 136 ... 

Restitution due in virtue of the modification in appeal of the decree 
of a rent Court—Procedure-Civil Procedure Code, Ss. 683 
and Zll.—Held that although e. 583 of the Code of Civil P.o- 
cedure might be applied by analogy to proceedings before 
Courts of Revenue under Aofc No. Xfl of 1881, 8. 244, oould 
not be applied to such proceedings. The remedy, therefore, of 
a person entitled to a refund in ooDsequenoe of the revernal or 
modification in appeal of a decree passed under Aofc No. XII of 
1881 by a Court of Revenue, is twofold, both by means of an 
application in execution and by a separate suit. Doorga Pur- 
shad Roy Chowdry v. Tara Purshad Roy Chowdry.JN R P. 
C. 11, referred to. Mabih-ullah Khan v. Majitdn- 

Sale ^iTexLtftiw of property not belonging to the judgment-deb- 
tor-Suit by owner of property so sold to recover possession- 
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Limitation '-Act No. XV of 1877 ( Indian Limitation Act), 
Sch. II, Aarts. 12 and 144.—Where in execution of an 
order under s. 412 of the Code of Civil Procedure for 
payment) of Court fees certain immoveable property was sold 
as the property of the persons liable under suoh order, which 
in fact did not belong to them, bub to a third person, who had 
no notice of the sale, it was held that the true owner of the 
property so sold was competent to treat the sale as a nullity 
and to bring his suit for recovery of possession at any time 
within 12 years from the date when he loBb possession. 
Malkarjun v. Narhari, I. L. R. 25 Bom. 337, distinguish¬ 
ed. Nathu v. Badri Das , I. L. R. 5 All. 614, Balwant 
Rao v. Muhammad Hussain , I. L. R. 15 All. 324, and 
Sukhdeo Prasad v. Jamna , I. L. R. 23 All. 60. referred to. 
Jwala Sahai v. Masiat Khan, I. L R. 26 All. 346 

Limitation Act (XV of 1877, Indian Limitation Act) Sch. //, 
Art. 179— Suspension of execution proceedings—Revival of 
pending execution suspended not by act or default of the decree- 
holder. —On 24th August 1888 an application was made for exe¬ 
cution of a decree, and on 18th December 1888 execution was 
allowed to proceed. On 29th November 1889 it was ordered 
that the case should be struok off the file and the reoord 
transferred to the Court of the Collector for execution. On 
23rd December an order was made that as the decree-holder 
had nob made a deposit on account of the transfer to the 
Collector, therefore in default of proseoution on the part of 
the deoree-holder the reoord be not sent to the Collector’s 
Court.” On 15th February 1889 an appeal had been prefer¬ 
red to the High Court from the order of 18th December 1888 
allowing execution to prooeed, and the High Court reversed 
that order on 7th January 1890, but on appeal to the Privy 
Council the order allowing execution was restored on 12th 
December 1894. Held by the Judioial Committee (affirming 
the decision of the High Court) that an application for execu¬ 
tion made on 23rd November 1897 was one to revive and carry 
through a pending execution suspended by no aot or defalut of 
the deoree-holder, and not an application to initiate a new one, 
and was therefore nob barred by limitation. The order of 29bh 
November 1889, was one in aid of execution and that of 23rd 
December was in no sense a final order; if the appeal from the 
order of 18th Deoember 1888 and the proceedings up to the 
order of the Privy Council of 12th Deoember 1894 had not 
intervened there was nothing in its terms to preolude the decree- 
holder from ooming again to the Court and, after satisfying the 
conditions indicated in the order, obtaining the transmission 
of the case to the Collector’s Court. Qamab-UD-DIN AHMAD p. 
Jawahir IiAL, I. L. R. 27 All. 334 

See Mortgage, 27 All. 892 

Sale of property not included in decree—Sale confirmed without 
objection in part of judgment-debtor—Private sale by heirs of 
judgment-debtor to a third party—Rights of purchasers inter 
Be * execution of a decree for sale on a mortgage the in- 
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terest of the judgment-debtor in the whole of oerbain pro¬ 
perty instead of in half only, whioh was all that was mort¬ 
gaged, was sold. The sale wan confirmed, possession was 
delivered and mutation proceedings took place in favour of the 
purchaser. The judgment-debtor, though having full knowledge 
of those proceedings, book no objection, but allowed the pur¬ 
chaser’s name to be recorded in respeot of the whole property. 
Subsequently the heirs of the judgment-debtor sold half of the 
property in question to one F, who brought a Buit to recover 
possession thereof from the auofcion purchaser. Held that in¬ 
asmuch as F, if he had made any short of inquiry, would have 
become aware of the true state of the title to the property 
whioh he was purchasing, he could not be regarded as a bona 
fide purchaser, and was not in equity entitled to succeed as 
against the auotion purchaser. Baldeo Prasad v. FaKUR- 
UD-D1N, I. L K. 27 All. 62 


Page 


258, 26 All. 36 

... 463 

25 

S. 258, 26 All. 334 

... 226 

S. 273, 26 All. 91 

61 

S. 278, 27 All. 700 

... 887 

S. 283, 27 All. 440 

... 715 

8. 283, 26 All. 89 

60 

S. 285, 26 All. 538 

... 361 

3. 285, 27 All. 56 

... 459 

S. 295, 27 All. 132 

... 609 

8. 295, 27 All. 158 

... 528 


Sale of judgment-debtor s rights and interests as against represen - 
taftve of judgment-debtors—Sale not objected to at the time 
Subsequent suit by representatives against auction purchaser to 
recover property alleged to have been sold in excess of the share 
of the judgment-debtors.—A decree having been obtained 
by mortgagees for the sale of the rights and interests of 
the mortgagors in a 10-biewa share in a oerbain village, both 
mortgagors died. One Annu was substituted on the record of 
the oase as the representative of both the mortgagors. The 
decree-holders estimating the interest of the mortgagors to 
amount to 5 biswas 16 biewansis, caused suob interest bo be 
sold as against Anna, who at the time book no objection to the 
extent of the share sold. Some years afterwards Anna brought 
a suit againsb the auction-purchaser to recover 1 biaw* 11 bis- 
wansis upon the allegation that the judgment-debtors share 
had nob amounted to more than 4 biswas 5 biswansifl. Held 
that such a suit- was not maintainable. Ualkarjun 

L >: 

SeeOm^BOTBCoDB. Eh. 310 W Ay^ 

s. 317, 27 All. 194 
S. 317, 27 All. 443 
Ss. 318 and 335, 26 All. 365 
S. 331, 27 All. 453 
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See Civil Procedure Code, S. 341, 26 All. 317 

S. 492, 26 All. 311 

Ex-Proprietary Tenant. 

See Act No. XII of 1884, 8. 5, 26 Ail. 540 

False Evidence. 

See Act No. XLV of I860, 3. 191, 26 All. 509 

Foreclosure of Mortgage. 

See Act No. IY of 1882, 3s. 86 and 87, 27 All. 501 

Fraud. 

See Aot No. I of 1872, S. 44, 26 All. 272 

Application to set aside sale on the ground of—See Civ 
Procedure Code, S. 244, 27 All. 704 

Gift. 

See Hindu Law, 27 All. 364 

Gorait. 

See Act No. XLV of 1860, Ss. 21 and 99, 26 All. 542 

Guardian and Minor. 

See Act No. XV of 1877, 3. 20, 26 All. 598 

Muhammadan Law — Sale of minor's property by de faoto guar¬ 
dian for the benefit of the minor. —The de facto guardian of a 
minor Muhammadan girl pold certain property whioh had 
belonged to the minor’s deceased father, partly in order to pay 
the debts of the deceased and partly in order to pay Govern¬ 
ment revenue payable on aocount of the estate left by the 
deceased. Held that the sale being for the benefit of the 
minor and made by the minor’s de facto guardian was binding 
on her and must be upheld. Hasan Ali v. Mehdi Husain , 
I. L. R. 1 All. 533, followed. Hamir Singh v. Musammat 
Zakia, I. L. R. 1 All. 57, distinguished. Majldan v. Ram 
Narain, I. L. R. 26 All. 22 

High Court. 

Powers of review of-in criminal cases, See Review, 27 All. 92 ... 

Hindu Law. 

See Act No. XV of 1877, S. 22, 26 All. 528 

Sen. II, Arts. 119 and 144, 26 All. 40 

Adoption—Adoption by widow, under authority from her husband, 
of her brother s grandson. — The rule of Hindu law that a 
Hiudu oannot adopt a obild whose mother he could not law¬ 
fully have married does not apply e converso to the case of 
an adoption made by a widow under authority from her de¬ 
ceased husband, such an adoption being in law an adoption 
made by the widow as agent on behalf of her husband. The 
adoption therefore by a Hindu widow, in virtue of a written 
authority to adopt given to her by her deceased husband of 
her brother s grandson (or son) is not according to Hindu law 
an invalid adoption. Musammat Battas Kuar v. Lachman 
Singh. N. W. P. H. C. Rep. 1875, p. 117, discussed. 
Sriramulu v. Bamayya , I. L. R. 3 Mad. 15, Bagavendra Ban, 
v. Jayaram Ban, I. L. R. 20 Mad. 283, and Bai Nani v. 
Chunilal, I. L. R. 22 Bom. 973, followed. Bhagwan Singh v. 
Bhagwan Singh, I. L. R. 17 All. 294 and 21 All. 412, and 
Chowdry Pudum Singh v. Koer Oodey Singh , 12 Moo, I, A. 
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350, referred bo. Jai Singh Pal Singh v. Bijai Pal Singh, 

I. L. R. 27 All. 417 ... 70C 

Adoption—Dwyamushyayana formSuccession—Natural mother. 

Held that the natural mother of a Hindu adopted into 
another branch of bis family by the nitya dwyamushyayana 
form of adoption does not, on account of such adoption, lose 
her right of succession to her son in the absence of nearer 
heirB. An adoption in the absolute dwyamushyayana form 
depends upon and has its efficacy in the stipulation entered 
into at the time of adoption between the natural father and 
the adoptive father and does not depend upon the performance 
of any initiatory ceremony by the natural father. BEHARI 

Lal v. Shib Lal, I. L. R. 26 All. 472 ... 316 


Endowment—Succession to property of mahant — Chela—Succession 
in management of endowed property under deed of endowment — 
Mortgage by manager—Money advanced out of profits of dedica¬ 
ted property—Bight of successor to sue on mortgage. —A mort¬ 
gagee who was the mahant of an order of bairagis or religious 
mendioants, by a deed of endowment dedicated oertain self- 
acquired property to the service of an idol, of which he made 
himeelf trustee and manager, and nominated and appointed 
the plaintiff, who was bis chela, bo suooeed him on his death in 
the trusteeship and management. In a suit on the mortgage 
the evidenoe showed that the money advanced to the defendant 
was part of the profits of the estate bo dedicated. Held by the 
Judioia! Committee (reversing tbe decision of the Court of the 
Judicial Commissioner of Oudh) that the plaintifi on his succes¬ 
sion was entitled as such trustee and manager to maintain the 
suit and recover fcbo money cue by obe defendant on the mort¬ 
gage. BI8HAMBAR DaS V. DRIGBIJAI SlftGH, I. L. R. 27 All. 


581 

Family custom-impartible raj -Separate acquisitions of holder of 
impartible raj-Presumption.- One Baja Fateh Sab. was the 
owner of a “ raj-riasat " to wbioh by family custom the in- 
oidents of primogeniture and impartiality applied the younger 
eons receiving portions of the estate by way of babua. 
allowance. The bulk of the property oi bo nasa was situate 
in the district of Saran, but there was also a not inoonsider- 
able portion in the district of Gorakhpnr. After the battle.of 

Buxar in 1764, the property in oar an was confiscated by the 

2 f . but the Gorakhpur property was then in 

British Government, bu the w J, r o( 0 udb, which wa, 

territory belonging totheWa^^ent unti , ld(jl md tbl , 

not oeded to t e ou8t03J9 0 f primogeniture and impartibi- 
bb 0 application o fc wa9 unaffeoted by the oonfisca- 

lity to the Gorakhpnr prepay ^ ^ 0fon i( (whioh| 

tion of the proper y bftve b08D bb6 oase) the Gorakhpur 

however was foun t^ acquired after confiscation of the 

property had been a 8 , buiag part of the personal 

property in Saran.t ese^ go j erQ BUO h after-acquired pro- 

Xy° f It is a of the essence of family usages that they should 
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be certain, invariable and continuous, and well established 
discontinuance must be held to destory them. Where, however, 
such a custom has been proved, the onus is upon the party 
who alleges the discontinuance thereof to prove that fact. Raj 
Kishan Singh v. Ramjoy Surma Mazoomdar , I. L. R. 1 Cal. 

186, and Soorendro Nath Roy v. Musammat Heeramonee Bur - 
moneaK 12 Moo, I. A, 81, referred to. But suoh a disconti¬ 
nuance was held not to be established by one instance in whioh 
a female having no title had usurped possession of the family 
property and had tnen gone through the form of making, by 
way of a compromise, a gift of it to the rightful heir, there 
being otherwise clear and consistent evidence of the existence 
of the custom.—A compromise between members of a Hindu 
family whereby “ babuai ” allowance is fixed and a dispute 
with regard to the family property is terminated will, if just 
and legal, be binding on the minor children of the parties 
thereto. Pitam Singh v. Ujagar Singh, I. L. R. 1 All. 651, and 
Chanvirapa v. Danava , I. L. R. 19 Bom. 593, referred to.— 

If the owner of an estate the devolution of whioh is governed 
by family custom acquires separate property, but does not in 
his life-time alienate the property so acquired, or dispose of it 
by bis will or leave behind him some indication of a contrary 
intention, the reasonable presumption is that he intended to 
incorporate it with the family estate. Lakhmipathi v. Kanda- 
sami, I. L. R. 16 Mad. 54, and Ramasami Kamaya Naik v. 
Sundara Lingasami Kamaya Naik , I. L. R. 17 Mad. 422, 
referred to. Sarabjit Partap Bahadcr Sabi v. Indarjit 
Partap Bahadur Sahi, I. L. R. 27 All. 203 ... 668 

Gift to wife—Powers of alienation of doonee—Construction of docu - 
ment. —Ordinarily a gut by deed or will by a Hiudu to his wife 
does not carry the absolute interest in the absence of some 
indication of an intention that she should have suoh absolute 
interest in the property. A conveyance executed by a Hindu 
transferring oertain property to bis wife, after reciting that the 
executant was in possession as proprietor of shares in oertain 
villages, declared that he of his own free will transferred the 
share of whioh he was proprietor to his wife and “ put her in 
proprietary (malikana) possession authorizing her to retain 
possession of the same as proprietor (malik), together with land 
• revenue, miscellaneous items, etc.” Then came this provi¬ 
sion :—“ In case of proper necessity she as my representative 
is at liberty in every respect to cransfer the property by sale 
or mortgage, either in my life-time or after my death. No 
objection taken by any person shall be held as fit to be allowed 
in this respeot. Held, that notwithstanding the use of the 
word " malik," the document did not oonfer an obsolute power 
of alienation on the donee, but she was not empowered to 
transfer the property either by sale or mortgage unless a legal 
necessity arose for doing so. Lalit Mohon Singh Roy v. Chuk- 
kun Lai Roy , I. L. R. 24 Cal. 834, referred to. JAMNA Das 
v. RamaUTAR Pande, I. L. R. 27 All. 364 ... 665 

Hindu widow— Maintenance— Forfeiture for unchastity—Suit by 
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Hindu widow to recover income of property assigned by way of 
maintenance---Act No. IX of 1887 ( Provincial Small Cause 
Courts Act), Sch, II, Arts. 31 and 38.— In pursuance of a com¬ 
promise between a Hindu widow and the brothers of her 
deceased husband, to whose estate the widow had laid claim, 
the brothers assigned to the widow certain property by way of 
maintenance, but themselves remained in possession as 
managers on behalf of the widow. It was not made a term of 
the agreement that the income of the property so assigned 
should be payable to the widow only so long as she remained 
chaste. Held that a suit by the widow for recovery of the 
income of the property so assigned was not a suit cognizable 
by a Court of Small Causes. Held also that the widow would 
not, even if unohastity were proved against her, forfeit her 
right to the inoome of the assigned property in the absence of 
an express stipulation to that effect. Bhup Singh v. Lach- 
man Kunwar, I. L. R. 26 All. 321 

Hindu widow—’Sale by widow of deceased husband's property, partly 
for legal necessity and partly not—Suit by next reversioner to 
recover property on death of widow — Limitation—Act No. XV 
of 1877 ( Indian Limitation Act), Sch. II, Art,HI .—A separated 
Hindu died leaving him surviving his mother, two widows and 
a daughter. After the death of the mother and the widows, the 
daughter sued to reoover certain property whioh had belonged 
to her father, but had been sold, by means of two sale-deeds, 
after his death by one of his widows. On the finding that one 
of the sales had been effeoted partly for legal necessity and 
partly not, and the other not for legal necessity, the Court 
decreed the plaintiff’s olaim as to the firBt sale on payment of 
auoh amount of the consideration for the Bale as were supported 
by legal necessity, and as to the second sale unconditionally. 
On the finding that the suit was brought within twelve years 
from the date of tbe death of the widows, who both survived 
the plaintiff’s grandmother it was held that the suit was not 
barred bv limitation. Govind Singh v. Baldeo , I. L. R. 25 All. 
330, and Jhamman Kunwar v. Tiloki, I. L. R. 25 All. 436, 
followed. Bam Dei Kunwar v. Abu Jafar, I. L. R. 27 All. 
494 

Joint Hindu family—Personal decree against father—Liability of 
son's interest in the joint family property.— When the joint 
ancestral property of a Hindu family is attaobed in execution 
of a personal decree obtained against the father of the family, 
the interests of the sons oan only be exempted from attach¬ 
ment and sale if the latter caD show that the debt in respeot 
of whioh such deoree was obtained was either tainted with im¬ 
morality or was such a debt as it was not the pious duty of 
the sons to pay. Ram Dayal v. Durga Singh, I. L. R. 12 
All. 209 overruled, Beni Mad.ho v. Basdeo Patak, I. B, R. 12 
All. 99, Meenakshi Naidu v, Immudi Kanaka Ramaya 
Kounden , L. R. 16 I. A. 1, and Mussamut Nanomi Babuasin v. 
Modun Mohun, L. R. 13 I. A. 1 referred to. Karan Singh 
v. Bhup Singh, I. B. B. 27 All. 16 
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Joint Hindu family—Security—Liability of sons under an 
engagement by their father to be answerable for the payment of 
rent by a third person—Held that under fehe Hindu law the 
sonfl in a joint Hindu family are liable as auoh for fehe due 
fulfilment of an engagement entered into by fcheir father as 
surety for the payment of rent by a lessee in aocordanoe with 
the term b of his lease. Tukarambhat v. Oanga Ram Mul- 
chand Qujar, I. L. R. 23 Bom.'454 and Sitaramayya v. Fen- 
kataramanna, I. L. R. 11 Mad. 373, followed. The MAHA¬ 
RAJA of Benares v. Ramkdmar Misir, I. L. R. 26 All. 
611 


Suit for restitution of conjugal rights—Plaintiff's suit not barred by 
his being out of caste —Held that to bar a suit brought by a 
Hindu for restitution of oonjugal rights, the defendant must set 
up some offence of a matrimonial nature suoh as would sup¬ 
port a deorae for judicial separation. It is not a defenoe that 
the plaintiff is out of caste, nor ought a deorea to be made 
conditioned on the plaintiff being restored to oaste. Paigi v 
Sheo Narain.'I. L. R. 8 Ail. 78, and Binda v. Eaunsilia, I L. 
R. 13 All. 126 referred to. Sahadub v. Rajwanta, I.’l. R. 
27 All. 96 


See Aot No. IX op 1872, S. 230, 27 All. 361 
See Vendor and purchaser, 27 All. 271 
Hindu Widow. 

See Hindu Haw, 27 All. 494 
See Hindu Law, 26 All. 321 
Hundi. 


See Act No. XXVI of 1881, S. 10, 26 All. 493 

Immoveable Property. 

See Civil Procedure Code, S. 16 {d), 26 All. 603 

See Act No III op 1877, Ss. 3 and 17, 27 All. 462 

Infant Contract made by 

. See Act No. IX op 1872, Ss. 10, 11, 64 and 65, 26 All. 34' 

Injunction. 
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See Act No. I op 1877, 8 a . 42, 27 All. 406 
See Act No. XV op 1877, Sch. II, Art. 120,26 All. 391 
See Civil Procedure Code, 3. 492, 26 All 311 
See Civil Procedure Code, S. 584, 27 All 684 

Impartible Raj. 

See Hindu Law, 27 Ail. 203 

Insanity 

See Act No. IX op 1872, S. 12, 27 All. 1 

Insolvency. 

See Pre-emption, 27 All. 670 

See Civil Procedure Code, Ss. 351 (i) 26 All. 517 

Intent. 


See Act No. XLV of I860, 8. 441, 26 All 194 

Interest. 

See Construction op Document, 27 All 351 

Interpretation of Document. 

See Pre-emption, 27 All. 12 
See Pre-emption, 27 All. 653 
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Suit for recovery of 
certain of fche co- 


interpretation of Document .—(Conoid.). 

See Pre-emption, 26 All. 644, 647 and 649 
of Statutes, See Act No. IV of 1882, 3. 95, 26 All. 227 
Joint Hindu family. 

See Hindu Law, 26 All. 611 

See Act No. IX of 1872, 3. 230, 27 All. 361 

See Hindu Law, 27 All. 16 

Joint Property. 

Dispossession of some of the co-owners by others- 
joint possession — Form of decree. —Where 
owners of immoveable property had been prevented by some of 
the other oo-owers from exeroising their legal rights in respeot 
of fche joint property, it was held fchafc fche dispossessed oo- 
owners were entitled to a deoree that fchey should be restored 
to joint possession of fche joint property, and nob merely to a 
deoree declaring their right to joint possession. Bhairon Rat v. 
Saran Rai, Weekly Notes, 1904, p. 106, followed. Watson dt 
Go. v. Ram Ghund Dutt , I, L. R. 18 Cal. 10, and Rahman 
Chaudhri v. Salamat Chaudhri , Weekly Notes, 1901, p. 48, 
referred to. Ram Charan Rai v. KAULESHAR Rai, I. L. R. 
27 All. 163 

Exclusive dealing with joint property by one of the co-owners — 
Remedy of the other co-owners—Form of decree. —Upon the 
death of the tenant of land whioh was the property of four 
persons jointly, one of the co-sharers took possession of the 
tenant’s holding and commenced to cultivate it himself. The 
remaining oo-sharers brought a suit to reoover possession— 
apparently actual physical possession—of three quarters of 
the tenant’s holding thus ocoupied by fche defendants. Held 
that the decree to whioh fche plaintiffs were entitled was a 
deoree declaring that they and the defendant were joint owners 
of the land in dispute, and fchafc fche plaintiffs were, as such 
joint owners, entitled to an acoounfc of fche profits of fche land. 
Bhola Nath v. Buskm, Weekly Notes, 1894, p. 127, Ram 
Jatan Shakul v. Jaisar Shakul , Weekly Notes, 1894, p. 166, 
and Rahman Chaudhri v. Salamat Chaudhri, Weekly Notes, 
1901, p. 48, referred to. Bhairon Rai v. Saran Rai, I. L. R. 
26 All. 588, distinguished. Jagar Nath Singh v. Jai Nath 
Singh, I. L. R. 27 All. 88 / . . . ■*' 

Illegal ouster of joint owner-Sutt for recovery of joint possesston- 
Form of decree-Held that if a plaintiff has been m joint 
possession of property and has been illegally ousted from joinfc 
possession of any portion of that property by a co-owner, he 
ia entitled bo be restored to such joint possession. Rahman 
CwK v Salamat OkaM. Weekly Notes 1901, Pfi 48, 
digbingnisbed. BHAIRON Rai v. Saran Rai, I. L. B, 26 All. 

588 

j0il See Construction of Document, 27 All. 310 
jDd ‘£ A^Nolv^ 1869, Sb. 22 .( sm, 26 All £53 

£ iSi fc St « 1981. 3.98 (a, >6 All. 510 


Page 

365, 367, 369 
... 154 


411 

663 

433 


524 


481 


♦ • • 


• • • 


395 

629 

372 

383 


a II 


977 


GENERAL INDEX 


Page 

Jurisdiction. 

Saa Act No. XII op 1331, 3s. 178, 179, 130, 181, 192 and 196, 


26 All. 23 ... 17 

See Act No. IX op 1837, Sch. II, Art. 23, 27 All. 622 ... 836 

Sea Act No. VIII of 1890, Ss. 10, 25 and 45, 26 All. 594 ... 399 

See Act (Local) No. II op 1901, Ss. 180 and 175, 26 All. 375 ... 252 

See Civil and Revenue Courts, 26 All. 591 ... 397 

See Civil Procedure Code, S. 16 (d). 26 All. 603 ... 405 

See Civil Procedure Code, S. 285, 27 All. 56 ... 459 

See Criminal Procedure Code, Ss. 87, 83 and 89, 27 All. 572. 804 

See Criminal Procedure Code, S. 349, 26 All. 344 ... 232 

S. 443 et seqq , 27 All. 397 ... 687 

S. 556, 27 All. 25, 33 439, 444 

See Execution of decree, 27 All. 62 ... 463 

(Civil and Revenue Courts), See Act (Local) No. II ob 1901, 

Ss. 79 and 81, 27 All. 372 ... 670 


Competence of Court having jurisdiction to hear a suit to decide every 
question arising in the suit—Limitation. —Where a Court ig 
competent to hear a particular suit it is competent to deoide 
every question whether of limitation or any other matter aris¬ 
ing in the suit. If it deoides such question wrongly, it does 
not thereby lose its jurisdiction, and its decree, though possibly 
wrong, is not a nullity. The decree is perfeotly good decree 
until reversed in some manner provided by law. Malkarjun v. 
Narhari, I. L. R. 95 Bom. 337, and Caston v. Caston. I. L R. 

22 All. 270, referred to. Nathu Ram v. Kalian Das, I. L. 

R. 26 All. 522 ... 351 

Jury. 

See Criminal Procedure Code, Ss. 274 and 451 (6), 26 All. 211 142 

Kidnapping. 

From Lawful Guardianship, See Act No. XLV of I860, 

Ss. 109 and 366, 26 All. 197 ... 133 

Lambardar and Co-Sharer. 

See Act No. Ill of 1877, S 17. 27 All. 564 ... 798 

See Adverse Possession, 27 All. 436 ... 713 

Land holder and Tenant. 

Accommodation provided in the abadi for agricultural tenant—Suit 
for ejectment -Custom.— Some agricultural tenants had been 
occupying a room in an inolosure in the abadi for thirty years. 

Held on suit by the zamindar to eject them that the plaintiff 
had no cause of action; either the defendants had acquired a 
title by adverse passession or if their possession was permis¬ 
sive, they could not aooording to custom be ejected while their 
tenanoy was still undetermined. NAZIR Hasan v. Shibba, 

I. L. R. 27 All. 81 ... 476 

Custom—Bights of land-holder in the abadi—Transfer of house site 
by tenant.- -Apart from any custom reoorded in the wajib-ul- 
arz forbidding a tenant to transfer the site of a house ocoupied 
by him in the abadi, a tenant has not, in the absence of a 
speoial custom or contraob giving him such a right, any right 
to transfer the site of hisjhouse in the abadi. BhajaN Lal 

v. Muhammad Abdus Samad'Khan, I. L. R. 27 All. 556 ... 793 
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Occupancy teivint—Usufructuary mortgage—Relinquishment of ten- 
ancy during the term of the mortgage,—Held that an occupancy 
tenant who has made a usufruotuary mortgage of his holding 
and put the mortgagee in poEBessioD cannot during the subsi¬ 
stence of Buch mortgage relinquish bis holding to the prejudice 
of the mortgagee's rights. Badri Prosad v. Sheodhian, I. L. R>. 
18 All 354, followed. RANNU Rai v. Rafi-UD-din, I. L. R. 27 

All. 82 

Rights in respect of building sites in the abadi Customary law 

_ Wajib-ul-arz —Unauthorized building—Acquiescence.— The 

plaintiff, who was the receiver of the eBtate of a minor, 
situate in the district of Bulandshahr, resided at Calcutta, 
the property in Bulandshahr beiDg managed through a karinda 

whose authority was strictly limited by a power of 
In 1894, two tenants of the village Sankhm, in which the 
minor was a co-sharer, sold their house in the abadi by 
means of a registered sale-deed. The vendee was put into 
possession, and proceeded, between 1894 and l896 (l ^ 9pen ^ 
a considerable sum of money m building a paooa 
house on the site of the bouse so purchased It did not appear 

that be made any inquiries from the karmd * 0 plan tot u 
, , . - v , ffl nr opked for any permission to build the nouse. 

On the other band the karinda took no steps to interfere with 
° n The w&jibul-urz of the penultimate settlement 

oX S contained these provisions Without our con- 

sent nobody ca t ocoup ying any bouse cannot 

zamindars), and aga aB he live s in it, but he 

be turned out of rt by any Dooy B Efl caQ remov0 and 

ie not empowered tc> aim OODatruote d by bim." In 

sell the 8 pilintiff brought the preseut suit asking 

January 1902 th * ^ ( the purchaser) might be ordered 

that the P«“°‘P sl d u f tbe hou0e er6 otod by him within a 

t0 remove the the Court, failing which they might be 

time to be fixed y■ t ^ ^ pUiBtllj Beid by Airman, 

deolared to be the p ^ p i a i u ciB's karinda under tbe 
J„ that tbe oond. d t0 an acquiescence in the aots of the 
ciroumstanoeB amo binding on his principal tbe plain- 

principal defendant and was bmdi g B ^ L A m ^ 

tiff. Ramsden v • M ' ^al, I.L. R. 20 All. 248, refer- 
Qirdhariji Acting, C. J., Contra.- The principal 

red to. Per K *°*' had D0 right to sell anything more than 
defendants, vendors, ^ nQ tiUe t0 tbo gita p , BBed to tbe 

the materials oi cue oiroumBtancos tbe inaction of a 

purchasers, and uu limited could not be taken to 

karinda whose auth C ) iaJ j u Singh v. Kanhia, Weekly 

bind the plaintiff- . y ahara j v Chote Lai, i. b. R. 

Notes, 1881, P- 114 'f‘7„ v J Dyson , L. B. 1- B. «a I. A. 129, 
20 All. 248, and v . bcdh Sen, I. L. B. 27 

referred to. RAJ 

All 338 

, „ lht vl Uaye abadi-Vajih-ul-arz-SuU to remove 

Bights oj tenants >» the vt 
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building erected by tenant without permission of the zamin- 
dars.—In the courtyard of a tenant lawfully in possession of a 
house site in the village abadi was " some sort of a thatched 
shed used in faot by the tenant and other Muhammadans of 
the village for the purpose of religious observances. The 
wajib-ul-arz of the village provided that " no cultivator oan 
build a new house ’ outside the oompound of his dwelling 
house without the permission of the zamindar. He is at 
liberty to do so in his oompound. Held that the tenant in 
question was not at liberty to convert the thatohed shed in his 
courtyard into a pacoa ” mosque without the permission of 

bhe zarmndarB.—B asa Mal v, Ghayas-UD-din, I. L. R. 27 
All. 356 

Lease. 

See Act No. IV of 1882, S. 107. 26 All. 368 

See Act No. IV of 1882, S. 107, 27 All. 136 

See Construction of Document, 27 All. 190 

See Specific Performance, 27 All. 696* 

Of Mortgaged Property. See Mortgage, 27 All 313 

Legatee. 

See Act No. 1 of 1869, Ss. 2, 13, 14, 15 and 22, 26 All. 393 

Legitimacy. 

See Muhammadan Law, 26 All. 266 
Letters Patent. 

S. 10, See Act (Local) No. 11 of 1901, Ss. 180 and 175, 26 All 
375 

Ss. 10 and 27, See Pre-empiion, 26 All. 10 
Limitation. 

Adverse possession—Suit to recover profits of sir land in an undivi- 
ed mahal.—In a suit to reoover his share of the profits of cer¬ 
tain sir land appertaining to an undivided mahal the plaintiff 
had not been in receipt of profits in respeot of the sir land in 
suit for more than twelve years ; but he and his predecessor 
in title had been in receipt of their shares of the rent and pro¬ 
fits of the undivided mahal, other than of the particular sir 
land in question, continuously. Held that the mahal being un¬ 
divided, the defendant’s possession of the sir land, the profits 
of whioh were claimed, had never really been possession hostile 
to the plaintiff, and the suit was therefore not barred by limi¬ 
tation. Baj Bahadur v, Bharat Singe, I. L B, 27 All 348 
See Act No. XIV of 1859, S. 1 (12), 26 All. 4 
See Act No. VII of 1870. S. 10 (2), 27 All. 197 

S. 28, 27 All. 411 
See Act No. XV of 1887, S. 5, 26 All. 329 
See Act No. XV of 1877, S. 7, 27 All. 704 

s 7 AND 8, 27 All 67 

^ # % % 

111 54 S 0 CH n ‘ ABT8 ' 10 AHDl2 °. 27 
S. 14, 26 All. 382 
S. 20, 26 All. 598 

S. 20, Sch. IT, Art. 148, 2i All. 167 
Sen. II, Arts. 2 and 28, 26 All. 482 
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See Act No. XV of 1877, Art. 97, 26 Ail. 519 

Arts. 110 and 116, 26 All. 138 
Art. 113, 26 AIL 497 
Arts. 119 and 144, 26 All. 40 
Art. 120, 26 All. 391 
Art. 144, 27 All. 395, 

Art. 178, 26 All. 140 
Art. 178, 26 All. 156 
Arts. 178 and 179, 26 All. 623 
Art. 179, 27 All. 619 
Art. 179, 26 All. 608 
Art. 180, 26 All. 361 

See Act ft). IV of 1882, Ss. 86 and 87, 27 All. 501 

Ss. 88 and 89, 27 All. 625 

See Act Jo. VI of 1882, Ss. 58, 147 and 169, 27 All. 509 
See Act Local) No. II of 1901, Ss. 79 and 81, 27 All. 372 
See ArvaRSE Possession, 27 All. 436 
See Civil Procedure Code, S. 37, 26 All. 1., 

S. 206, 27 Ail. 575 
S. 258, 26 AIL 36 
Ss. 278 and 283, 27 All. 464 
S. 244, 27 All. 485 

See Execution of'decree., 26 All. 346 

27 All. 334 
27 All. 378 

$6 Hindu Law, 27 All. 494 
& Jurisdiction, 26 AIL 522 
$e Trust, 27 All. 513 
ke Wajib-ul-arz, 26 All. 337 

Lit ’endens. 

See Pre-emption, 27 All. 544 

Mantenanoe. 

See Criminal Procedure Code, S. 488, 27 All. 4^3 
i Ss. 488 and 469, 27 AIL 11 . 

S. 488 (1), 26 All. 326 


• ■ • 


• • 


See Hindu Law, 26 All. 321 

Profits. 

iSee Act No. XV of 1877, Sch. II, Arts. 178 and 179, 26 All. 
\ 623 

?q Act No. IX of 1872, 3s. 10, 11, 64 and 65. 26 All. 342 

e Act No. XV of 1877, 8 . 7, 27 All. 704 
\ Ss. 7 and 8 , 27 All. 67 

MUjder. 

° 9 U 80 B of action, See Civil Procedure Code, S. 63, 26 

»..<■ 218 

Pr \nd subsequent incumbrances-Sale under decree on puisne 
rtgage notifying prior incumbrances-Purchase by decree 
l er —Prior incumbrances declared invalid—Suit by owner 
ecover from decree-holder, auction purchaser, the amount 
K n the prior incumbrances.-Co i-taiu villages were put up 
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Mortgage.— (Contd.). 

to Bale in execution of a decree under 8. 88 of the Transfer of 
Property Act, 1882, and it -was notified in the proclamation of 
eale issued under a. 287 of the Code of Civil Procedure 
that there were two prior mortgages on the property to be 
sold, of the 25th of May and the 2nd of December 1877 res¬ 
pectively. The holder of the decree under exeoubioi obtain¬ 
ed leave from the Court to bid at the sale, and purchased 
eight villages at a very low figure. Meanwhile, as the result of 
the suits on the two mortgages of 1877, these mortgages were 
deolared to be invalid. Subsequently the person entited to the 
proprietary rights in the mortgaged property sued to reoover 
from the auction purchaser and her representativesinterest 
the amounts due on the two mortgages of 1877. Held by 
Stanley, C J. and Blair, J. (Dissentiente Burhtt, J.) 
that what the decree-holder, auction purchaser, purcha&d was 
only the equity of redemption in the mortgaged property and 
not the whole of the proprietary rights therein. Tb* 'prior 
mortages of 1877 having been found to be invalid, the rigltful 
owner of the property was in equity entitled to recover fom 
such purchaser of the equity of redemption such amount ofthe 
principal and interest secured by those mortgages as vas 
proportionate to the value of the property, the equity of 
redemption in which had been purchased. Simbhu Noth 
Panday v. Golab Singh , L. R. 14 I. A. 77, Pettachi Chettiary, 
Sangili Veera Pandia Chinnamathambiar t L. R. 14 I. A. 8fc, 
and Abdul Aziz Khan v. Appay'asami Naicker , L. R. 31 I. A. 1. 
referred to. Per BURKITT, J. contra -. — Whether or not in a 
properly framed suit tendering the amount due on the auction 
purchaser’s mortgage and the amount paid by the auction 
purchaser for the property bought by her, the plaintiff could 
recover possession of the property mortgaged, in the present 
suit, which was framed as a suit, for the recovery of unpaid 
purchase money, no decree for the payment of the amounts 
due on the prior mortgages could be passed. A notification by 
a Court executing a deoree for sale of immoveable property that 
the property about to be sold is inoumbered does not guarantee 
that the incumbrances notified are valid inoumbrancefl or that 
they are only incumbrances on the property ; nor in this case 
was there anything in the conduct of the auction purchaser 
whioh stopped her from denying the validity of the prior mort¬ 
gages. The auction purchaser was entitled to retain the benefit 
of bargain which she had secured. Inayat Singh v . IzzaT- 
dn-nissa Begam, I. L. R. 2 All. 97 
Prior and subsequent incumbrances—Eights of puisne mortgage* 
paying off a prior mortgage. —On the 2nd of June 1863 Bikratf 
mortgaged certain property by way of simple mortgage 0 
Narain Singh. On the 17th of June 1873 Rup Singh, one of 
the sons of Bikram, made a usufructuary mortgage of the pro¬ 
perty in favour of Tula Ram and Cheda Lai. In 1879 Naflin 
Singh obtained a deoree on his mortgage, to which, howler, 
the second mortgagees were not parties, and the property wae 
brought bo sale and was purchased by his heirs. The auction 
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purchasers, heirs of Narain Singh, thereupon sued the second 
mortgagees to reoover possession of the shares purchased by 
them and obtained a deoree upon the 21st of August 1839. 
Thereupon the heirs of the second mortgagees sued the heirs of 
Narfiin Singh, the first mortgagee, to redeem the mortgage of 
1863, and gob a decree on the 19th of June 1390. Finally, 
Kirat and another, purchasers of the interest of Rup Singh and 
some of his brothers in execution of a simple money-decree, 
sued to reoover possession of the property comprised in the 
mortgage of 1873 upon payment only of the amount due on 
that mortgage. Eeld that the plaintiffs ooula not succeed 
without? also paying off the amount due under the prior mort¬ 
gage of 1863. Kirat v Debi Singh, I. L. R. 27 All. 303 ... 
Redemption—Execution of decree—Redemption money paid into 
Court, but part subsequently withdrawn in execution of plain¬ 
tiff’s decree for cos£s.—Where the full amount fixed by the Court 
in a decree for redemption of a mortgage was paid into Court 
within the time limited by the deoree, it was held that the 
plaintiffs mortgagors did not lose their right to poBseeeion of 
the mortgaged property by the fact of their having attached 
and withdrawn from Court a portion of the sum so paid in 
execution of their decree for costs of the suit. PaBMANAND v. 

Lockman Das, I. L. R. 27 All. 392 

Suit for redemption—Conditions postponing redemption whilst allow¬ 
ing the mortgagee under certain circumstances to realize the 
mortgage money before due date.- The right of redemption 
and the right of foreclosure or sale are not always and under 
all circumstances oo-oxtensive. Hence where in a mortgage 
with possession for a term of 15 vears there was a covenant on 
the part of the mortgagor to the effect that if the property be 
found to have been mortgaged or hypothecated or transferred 
to anyone, or if there should arise any cause which rmght be 

considered likely to affect the total or partial loss of the prin¬ 
cipal mortgage money and interest, the mortgagee shall have 
power to realize the entire mortgage money, with interest there¬ 
on ab the rate of Rs. 3-2-0 per cent per mensem, it was held 
that this covenant, properly construed was not an unreasonable 
stipulation and did not give the mortgagor any right to claim 
} *-• vWnro the expiry of the term of the mortgage. 

V I. L. R. 20 Boo, 677, and 

SarfvMotirar*. I. h. Bo- 375, referred to. BhawaNI 

V. Sheodihal, I. hy to mortgagor—Suit for re- 

r d“mtion~Arlears of rent sought to he deluded in the mortgage 

of part of ti fhe mortgagor entered into an agreement 

^ I ''f ( v! iI fh ry rnortgage 09 to^^t tbe^mortgagod premises from them, 
with the mo g j . n purftUftDO0 of this agreement provi- 

The qabul . 3 annual payment, should be charged 

ded that the reDu _ , . b b fc b e qft buliab was neither executed 

011 th ° S Y on the -me day as the mortgage, nor were the 
nor registered on tne 
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terms of the two instruments coincident. Held that the two 
transactions must be treated as separate, and the mortgagor 
could nob be compelled, as a condition precedent to re¬ 
demption of the mortgage, to pay off the charge created by 
the qabuliat. Tajjo Bibi v. Bhagaivan Prasad, I. L. R. 16 All. 
295, referred to. At the time of the mortgage one of the mort¬ 
gaged villages was the subject of a suit for pre-emption whioh 
was ultimately successful and the village passed out of the 
bands of mortgagees. The mortgagees, however, made no effeot 
to obtain any equivalent from the mortgagor, but remained in 
possession of the rest of the mortgaged property for some years, 
apparently satisfied with the security. Held that the mort¬ 
gagees were not under the circumstances entitled to claim any¬ 
thing from the mortgagor on redemption on acoount of the 
rents and profits of the village of which they had been so 
deprived. Par tab Bahadur Singh v. Gajadhar Bakhsh Singh, 
I. L. R. 29 I. A. 14S ; S. C., I. L. R. 24 All. 521, referred to. 
Khuda Bakhsh v. Alim-un-niusa, I. L. R. 27 All. 313 ... 
See Aot No. XrV of 1859, S. 1 (12), 26 All. 4 
Sea Act No. Ill of 1877, S. 17, 27 All. 305 
See Act No. XV of 1377, Sch. II, Art. I, 27 All. 395 
S?e Act No. IV of 1882, S. 59, 26 All. 69 

Ss. 65 and 90, 26 All. 93 
S. 63, 27 All. 488 
S. 82, 27 Ail. 549 
Ss. 82 and 100, 26 All. 407 
S 83, 26 All. 291 
Ss. 86 and 87, 27 All. 501 
S. 88, 26 All. 464 
Ss. 88 and 89, 26 All. 185 
S. 89, 26 All. 504 
S. 90, 26 All. 25 
S. 90, 27 All. 254 
S. 91. 26 All. 72 
Ss. 96 and 97, 26 All. 14 
S. 99, 26 All 223 
S 99, 27 All. 450, 517 

See Civil Procedure Code, S. 13, Exp. II, 26 All. 61 

S. 244, 27 All. 400 

Sec Construction of Document, 27 All. 351 

-by Conditional sale. 

See Wajib-ul-arz, 26 All. 337 

-by ostensible owner. 

See Act No. IV of 1882, S. 41, 26 All. 490 

-Clog on equity of redemption of— 

See Act No. IV of 1832, S. 60, 26 All. 559 

Redemption of— 

See Regulation No. Ill of 1887 , S. 33, 26 All. 354 
See Act No. IV of 1882, Ss. 60, 83, 95, 27 All. 178 

•Usufructuary— 

See Act No. IV of 1882, S. 72, 27 All. 403 
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Mortgagor and Mortgagee. 

See Act No. I of 1872, S. Ill, 26 All. 130 

Muhammadan Law. 

Dower—Decree for dower against heir of deceased Muhammadan — 
Decree held by creditor against heir personally—Priority of 
decree for dower—Civil Procedure Code, s. 295.—A Muham¬ 
madan ■widow obtained against the other heir of her deceased 
hueband a deoree for her dower payable out of tha estate of the 
deceased, and in execution thereof attached certain property of 
the deoeased in the hands of the heir. A creditor of the heir 
having obtained a money decree against the heir for his 
personal debt, subsequently attaohed the same property in 
execution of that decree. Held that, although the widow could 
not in virtue of her deoree for dower claim a charge on any 
apecifio property of her late husband, her deoree for dower was 
entitled to priority over the decree against the heir for the heir’s 
personal debt, nor was the creditor of the heir entitled to the 
benefit of the provisions of* a. 295 of the Code of Civil 
Procedure. Yasin Khan v. Muhammad Yar Khan, I. L. R. 19 
All. 504, distinguished. Bazayat Eossein v. Dooli Chand , I. Tj. R. 
4 Cal. 402, S. C., L. R. 5 I. A. 211, and Kmderley v. Jervis , 22 
Beav. 1, referred to. Bhola Nath v Maqbul UN-NISSA, 

I. L. R. 26 All. 28 

Endowment — Waqf—Illusory dedication—Settlement mainly for 
benefit of descendants of settlers—Small charge on profits of estate 
for religious and charitable purposes.— Where the substantial 
objeot of a deed was to maintain the name and dignity of the 
family of the executants, and to make provision for its mem¬ 
bers and their descendants in perpetuity and it created a mere 
charge of inconsiderable amount on the profits of tbe estate 
for some charitable purpose?, but made no dedication of the 
bulk of the property to any religious or charitable uses : Held 
by the Judioial Committee (affirming the dooision of the High 
Court) that the deed did not constitute a waqf valid by 
Muhammadan Law. MuhaMMAD MUNAWAR Ali v. RAZIA 

Bibi, I. L. R. 27 All. 320 

See Guardian and minor, 26 All. 22 
See Pre-emption, 27 AH. 160 

Legitimacy—-Presumption arising from relations between the 
parents. —Under the Muhammadan law tbe mere continuance 
of oohabitation under oiroumstanoes in which no obstacle to 
marriage exists is not alone sufficient bo raise a presumption 
of marriage, but to raise such a presumption it is necessary 
that there should be not only a continued cohabitation, but a 
continued oohabitation under circumstances from which it 
could reasonably be inferred that bhe cohabitation waB a coha¬ 
bitation as man and wife, and there must be a treatment 
tantamount to an acknowledgment of bhe faob of the marriage 
and the legitimacy of the children. Khajah Eidayat Oollah 
v. Rat Jan Khanum, 8 Moo. I. A. 295, and Ashrufood Dowlah 
Ahmed Eossein Khan Bahadoor v. Byder Eossein Khan, 11 
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Page 


Moo. I. A. 94, referred to. MASIT-UN-NISSA v. PATHANI, I. 

L. R. 26 All. 295 

See Act No. IV of 1882, S. 54, 26 All. 266 

Municipal Board. 

See Act (Local) No. 1 of 1900, S. 152, 26 All. 386 
See Act No. XV of 1883, S. 40, 27 All. 592 
Notice. 

See Act No. IX of 1890, Ss. 77 and 80. 26 All. 207 
See Civil Procedure Code, S. 424, 26 All. 220 
Notification 

No. Vi _? 5 6 4 9 5 a, io of 1884. See Criminal Procedure Code, Ss. 274 
and 451 (6), 26 Ail. 211 

Noxious 

Food, See Act No. XLV of 1860, S. 273, 26 All. 387 

Obstruction 

To execution, See Civil Procedure Code, S. 331, 27 All. 453 ... 
To sale, See Act No. XLV OF 1860, S. 184, 27 All. 480 


Occupancy Tenant. 

See Land-Holder and Tenant, 27 All. 82 
See Act No. XII of 1881, S. 9, 26 All. 78 
Parties. 

Appeal — Estoppel — Procedure.—Held that when a suit has been 
dismissed against one of two defendants by the Court of first 
instanoe and the defeated plaintiff has not appealed against 
that part of the deoree, the addition of the defendant against 
whom the suit has been dismissed to the array of parties does 
not empower the appellate Court to pass against him a deoree 
which the Court of first instance deolined to pass, and in the 
decision of whioh Court the plaintiff chose to acquiesoe. Ban- 
jit Singh v. Sheo Prasad Bam % I. L. R. 2 All. 487, and Atma 
Bam v. Balkishen , I. L. R. 5 All. 266 followed. Bup Jan 
Bibee v. Abdul Rader Bhuyan, 8 C. W. N. 496, dissented 
from. Farzand Ali Khan v. Bismillah Begum, I L R 
27 All. 23 ' ’ 

See Act No. IX of 1872, S. 230, 27 All. 361 
Non-joinder of—, See Act No. I of 1877, S. 42, 27 All. 138 
See Act No. IV of 1882, S. 60, 83, 95, 27 All. 178 
Non-joinder of—, See Act No. IV OF 1882, S. 85, 27 All. 76 
See Act No. IV of 1882, S. 85, 27 All. 511 

S. 99, 27 All. 517 


Parties to Suit. 

See Act No. XV of 1877, S. 22, 26 All. 528 
Pre-emption, 26 All. 549 
Partition. 

See Act No. XIX of 1873, S. 113, 26 All. 225 
Suit for—, See Pleadings, 26 All. 331 
Of village. See Pre-emption, 27 All. 602 
Patent. 

See Act No. V of 1888, S. 29, 26 All. 96 

Payment Into Court. 

See Act No. IV of 1882, S. 82, 26 All. 291 
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PenBion. 

See Act No. XXIII of 1871, Ss. 3 and 11, 26 All. 617 

See Construction of dooument, 27 All. 383 

Plaint. 

Amendment of—, Civil Procedure Code, S. 53, 26 All. 218 ... 

Pleader. 

See Act No. XVIII of 1879, S. 32, 26 All. 380 

Pleadings. 

Practice—Suit for partition—Plaintiffs not alloiucd to set up in 
appeal a case inconsistent with that upon which they come into 
Court. —Two sete of plaintiffs brought a suit for partition of 
certain bouses, eaoh claiming under a similar title a 5-anna 
4-pie share. It was found by the Court of brat appeal that 
each set of plaintiffs was prima facie entitled to a 4-anna 
share. But it was found further that one of the two sets of 
plaintiff’s bad never been in possession within twelve years 
from the date of the institution of the suit, and that the same 
was the oase with one of febe defendants whose Bhare other¬ 
wise in the property in suit was two annas. In appeal to the 
High Court a case was set up that the plaintiffs who bad re¬ 
mained in possession were, on the tindiDgB of the lower appel¬ 
late Court, entitled to a decree for partition not only in res- 
peot of their own 4-anna share, but also in respeot of the 
shares of their oo-plaintiffe and of the defendant who had been 
found to be out of possession. Held that this was not a case 
which could be set up in appeal on the tindiDgB of the Court 
below, inasmuch aB it was inconsistent with the oase original¬ 
ly brought into Court by the plaintiff. Balmakund v. Dalu, I. 
L. R. 25 All. 498, distinguished. Ilahi Khan v. Sher Ali 
Khan, I. L. R. 26 All. 331 

Usufructuary mortgage—Purchase of equity of redemption—Suit by 
purchaser for redemption—Plea of right to pre empt sale to 
plaintiff. —The plaintiffs Bued as purchasers of part of the 
equity of redemption of a usufruotuary mortgage to redeem 
the mortgage and recover possession of a proportionate part of 
the mortgaged property. One of the mortgagee defendants 
pleaded that he had a right of pre-emption in respeot of the 
Bale which formed the basis of the plaintiff’s title and was 
ready and willing to exercise suoh right. Held that this plea 
could not be admitted as an answer to the plaintiffs’ suit for 
redemption. Ajudhia Bakhsh Singh v. Arb Ali Khan, I. L. 
R, 7 All. p. B92, and Ram Chand v. Durga Prasad , I. L. R. 
26 All. p. 61, referred to Idarat Khan v. Ilahi Bakhsh, 
I L. R. 27 All. 78 

ACT NO. IX OF 1872, s. 24, 27 All. 266 
See Cause of Action, 27 All. 174 
See Civil Procedure Code, S. 13, 27 All. 37 

Nature of merely possessory title.— A person whose title .to 
immoveable property rests upon mere possession is competent 
bo deal with suoh property as if he were the owner, and his 
&ots will be good as against ail persons other than the true 
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owner. If such a possessor executes a registered deed of gift 
of the property he ia subject to the rule that no one can dero¬ 
gate from his own grant. Qovittd Prasad v. Mohan Lai, I. L. 

R. 24 All. 157, followed. Phul Chand v. Lakkhu , I. L. R. 25 
All. 358, referred to. Pahlwan Singh v. Ram Bharose, I. L. 

R. 27 All. 169 ... 535 

Practice. 

See Act No. I of 1869, S. 2, 27 All. 634 ... 844 

Civil Procedure Code, Section 204— Form of decree—Findings on 
issues not essential to the determination of a suit or appeal not 
to form part of the decree.—Held that although it is advisable 
that in appealable oases a Court should record its findings 
upon important issues in a suit or appeal other than the issues 
or is&ues upon the determination of which the deoree is based, 
the findings on suoh issue or issues ought not to form part of 
the Court’s deoree. Tarakant Banerjee v. Puddomoney Dossee, 5 
W. R. P. C. 63, and Kevan v. Crawford, L. R. 6 Ch. D. at pp. 

41 and 42 referred to. BaLDEO SiNGH v. Dharam KUNWAR, 


I. L. R. 26 All. 234 ... 153 

See Act No. I OF 1872, Sl*. 4, 32, 90, 26 Ail. 581 ... 390 

See Criminal Procedure Code, S. 206, et seqq ., 26 All. 564 ... 379 

S. 439, 27 All. 359 ... 662 

S. 439, 27 All. 468 ... 734 

See Pleadings, 26 All. 331 ... 224 

(Privy Council), See Act No. IX OF 1872, S. 12, 27 All. 1 ... 423 

Pre-emption. 


Concurrent suits for pre-emption brought by co sharers having equal 
rights—Form of decree. —Where, pending a Buit brought by one 
co-sharer for pre-emption another co-sharer having equal 
rights with the first filed a simliar suit for pre-emption of the 
same sale, it was held that the second plaintiff was entitled to 
a deoree for pre-emption in respect of one haif of the property 
sold. Jai Bam v. Mahabir Bai , I. L. R. 7 All. 720, followed. 

Man Khan v. Mamur Khan, Weekly Notes, 1886, p. 56, dis¬ 
tinguished. Salig Ram v. Kali Shankar, I. L. R. 27 All. 465 733 

Muhammadan law—■Talab i-istishhad—Beference to the previous 
talab-i-mawasibat necessary. —When in asserting a claim for 
pre-emption under the Muhammadan law the making of the 
talab-i-istishhad is required, it is absolutely necessary that at 
the time of making this demand reference should be made to 
the fact of the talab i-mawasibat having been previously made, 
and this necessity is not removed by the fact that the witnes¬ 
ses to both demands are the same. Abid Husain v. Bashir 
Ahmad, I. L. R. 20 All. 499, and Bujjub Ali Chopedar v. Chundi 
Churn Bhadra , I. L. R. 17 Cal. 543, followed. Chotu v. Husain 
Bakhsh , Weekly Notes, 893, p. 101, referred to. Sahibzadi v. 
Alahdiya, Weekly Notes, 1902, p. 147, and Nundo Pershad 
Thakur v. Gopal Thakur, I. L. R. 10 Cal. 1008, dissented from 
Mubarak Husain v. Kanis Bano, I. L. R. 27 All. 160 529 

Befusal to purchase—Insolvency—Civil Procedure Code, Ss. 351 and 
352— Private sale by Collector in pursuance of orders of Civil 
Court exercising jurisdiction m insolvency.— In order to debar 


988 




uhnbral index 


Pre-emption—(Oon^.). 


a party entitled to pre-empt a Bade from cxoroiaing hie 
right an opportunity to purchase must he given when 
a definite agreement to purchase at a fixed price Lua 
been entered into with a atram-er. It m not enough to offer 
property to a person entitled to pre-empt bolero an agree¬ 
ment to purchase has been entered into. Whore in purdu^uco 
of orders passed by the Civil Court in the oxuroioe of insol¬ 
vency jurisdiction oorbaia revenue-paying property of the insol¬ 
vent waa eold by tbo Collector, but by private contract and 
not at publio auction, it was held that such a sale did not oust 
the pre emptive rights of such persous as were otherwise 
entitled to claim pre-emption. Baj Nath v. Sital Singh, 1. L. 
R. 13 All, 224, referred to. Kanhai Lal v . Kalka Prasad 
I. L. R. 27 All. 670 

Re-sale of property claimed by pre-onplot—Second purchaser im¬ 
pleaded in pre-emptor s suit and issues deter mined as to his 
rights—Lis pendens—-Estoppel. —After tne tiling of a suit tor 
pre-emption but before service of summonses the heirs of the 
vendee re sold the property claimed. The plaintiff impleaded 
the new vendee in hie suit and amended hie plaint, raising 
fresh issues as against the defendant so added, and the added 
defendant also tiled a written statement. The issues raised 
between the plaintiff and the added defendant were heard and 
ultimately deoicled in favour ot the plaintiff. Held chat the 
plaintiff could nob after himself causing the seoond vendee to 
be added as a party and issues to be decided m go his rights 
still plead in bar of the claim put forward by that defendant 
the doctrine of lis pendens. Narain Singh v. Parbat Singh v. 

I. L. R, 23 All. 247, distinguished. Manpal v. Sahib Ram 
I L. R. 27 All. 544 

IT 'ajib-ul-arz—Cause of action-Acquisition by defendants to a pre¬ 
emption suit of a title as co-sharers—Suit dismissed.— After 
an alleged cause oi action tor pre-emption bad arisen, bub 
before suit was brought the defendants vendees acquired by 
the dismissal of another suit for pre-omption brought against 
them by two of the plaintiffs on a different oausu oi aotion, a 
title as co-sharers in the village in which the property sought 
to he pre-empted lay. Held that the title bo acquired was a 
good answer to the subsequent suit for pre-emption. The prin¬ 
ciple laid down in Janki Prasad v. hhar Dass, I. L. R 21 411 
374, and Bam Gopal v. Pin Lai, I. L. R. 21 Aii. 441, applied' 
Ram Hit Singh v. Narain Rai, 1. L. R. 26 All. 38y 

Wajib-ul-arz—Construction of document—Letters' Patent , Ss. 10 
and 27 Difference of opinion between members of bench hear¬ 
ing an appeal from single Judge of the Court-Civil Procedure 
Code, s. 575. Where the words of the pre-emptive clause 
of a wajlb-ul-arz ran in the form If any co-sharer desires 
to sell or mortgage, &o.. let him sell first to so and so, and 
then to so and so. It wa B held by SiaNLuY, C. J., that the 
use of the imperative mood did not indicate a fresh contract 
between the co-sharers, but was consistent with the clause be- 
mg a record of pre-existing oustom. Where there is nothing to 
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ehow clearly that such a clause embodies a new contract as to 
pre-emption the rule of construction is that it is a record of a 
custom. Majidan Bibi v. Hay atari, Weekly Notes, 1897, p. 3, 
and Alt Nasir Khan v. Manik Chand , I. L. R. 25 AH. 90 follow¬ 
ed. Per Burkitt, J. (contra). —The language of the wajib-ul- 
arz indicates that what is recorded is a new contract between 
the co-sharers. Held also where an appeal under s. 10 of 
the Letters Patent is 'heard by a Bench consisting of two 
Judges, and Buch Judges are divided in opinion as to the deci¬ 
sion to be given on such appeal, the appeal will be decided ac¬ 
cording to the opinion of the senior Judge, that is, s. 575 of the 
Code of Civil Procedure does not, in respeot of appeals under 
b. 10 of the Letters Patent, override s. 27 of the Letters Patent. 
Lachman Singh v. Bam Lagan Singh, I. L. R. 26 All. 10... 7 

Wajib-ul-arz—Construction of document .—Where a wajib-ul- 
arz gave a right of pre-emption on transfer of a share, first, to 
a co-sharer who was a collateral relative, than to a co-sharer 
in the patti, and then to a co-sharer in the mahal, “for the 
price offered by a stranger,” it was held that no right of pre¬ 
emption accrued to a co-sharer of a superior class when the 
sale was to a co-sharer of an inferior class ; but the right only 
came into existence when the sale was to a stranger. Sheo 
Blah Singh v. Lachmidhar , I. L. R. 23 All. 427, referred to, 
Sukhdeo Singh v. Bahadur Singh, Weekly Notes, 1904, p. 

104, distinguished. KHATUN Bibi v. Sayida Bibi, I. L. R. 

27 All. 457 ... 727 

Wajib-ul-arz—Construction of document—Partition of village 
into separate mahals—Provisions of existing wajib-ul-arz as to 
pre-emption copied verbatim into wajib-ul-arzes of new mahals. 

—Where on partition of a village into two separate mahals 
the provisions of a former wajib-ul-arz, which recorded a cus¬ 
tom of pre-emption as existing in favour of, amongst others, 
‘co-sharers in the village,” were copied verbatim into the wa¬ 
jib-ul-arz of each of the new mahals, it was held that the eff- 
eot of this was to leave to the oo-sharers in eaoh of the new 
mahals rights of pre-emption inter se. A “ village’* (gaon 
mauza or deh) is not the same thing as a “ mahal ” and 
must not be confounded therewith ; nor does the breaking up 
of a village into separate mahals of necessity destroy ail the 
existing rights as to pre-emption of the co-sharers in the village. 

Gokul Singh v. Manna Lal, I. L. R. 7 All. 772, Mata Din v. 

Mahesh Prasad, Weekly Notes, 1892, p. 100, Ghure t v. Man 
Singh, I. L. R. 17 All. 226, and Dalganjan Singh v. Kalka 
Singh , I. L. R. 22 All. 1, referred to. ANSERI Lal v. RAM 

Bhajan Lal, I. L. R. 27 All. 602 ... 823 

Wajib-ul-arz—Interpretation of document—Act No. XIX of 1873 
(N. TF. P. Land Bevenue Act), s. 91 —Begulation No. VII of 
1822, s. 9 —Act No. I. of 1872 (Indian Evidence Act ), 

^ v $. 35— Parties to suit. — Held that if the pre-emptive 
clause of a wajib-ul-arz does not show, and it is not otherwise 
proved, that suoh clause is merely the embodiment of a new 
oontraot as to pre-emption, the proper construction to be 


